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INGS  UPON  PLEAS  IN  ABATEMENT,  &c.    boo«  n. 

Pa»t  1- 


be  plaintifF  has  delivered  or  filed  his  declaration, 
ntj  having  appeared,  may  plead  either  to  the 
or  in  abaiemerU,  or  in  bar,  Tne  proceedings  upon 
r  have  already  heen  fully  considered  in  the  last 
^liall  now  treat  of  those  upon  pleas  to  the  juris- 
l  pleas  in  ahatement,  under  the  following  heads : 


651. 
652. 
>53. 

wnrtVf  to. 
i/,  id, 

oken  amd  htno  pleaded^ 
IdaeUqfTruih.Sce.,  id. 


Amendment  of^  655. 

Replication,  Sfc,,  id, 

J$iue,  Sfc,  656. 

Judgment,  id, 

Cotte,  id, 

Subeequent  Proceedinge,  657. 


^der,"]  By  stat.  3  <$f  4  IFF.  4,  c.  42,  s,  8,  **  no  plea  in  NonjoiiKtor. 
;  for  the  nonjoinder  of  any  person  as  a  oo-'defendant^ 
Uowed  in  any  court  of  common  law,  unless  it  shall 
in  such  plea  that  such  person  is  resident  within  the 
n  of  the  ecurty  and  unl^  the  pUice  of  residence  of 
>n  shall  he  stated  with  convenient  certainty  in  an 
verifying  such  plea  "(a).  And,  hy  s.  9,  "to  any 
batement  in  any  court  of  law  of  the  nonjoinder  of 
eiBOD,  the  plaintiff  may  reply,  that  such  person  has 
liarged  by  oankruptcy  and  certificate^  or  under  an  act 
ief  of  iniolvent  debtors**  And  sect.  10  enacts,  "that 
Bin  which,  after  such  plea  in  abatement,  the  plaintiff 
out  Aavinff  proceeded  to  trial  upon  an  issue  thereon^ 
amo^er  action  against  the  defendant  or  defendants 

tioB  does  not  upf^j  to  amy  of  coverture  of  the  defendant  was  held 

giadcr.   except  where  the  not  to  be  within   its   provi«ionB.    See 

«D  on  aaainat  the  party  forms  of  ptoa*  replication,  and  aflSdaTit* 

SmnmU  iFT  ^*'^**  B^  Chit.  Fonns,  89B,  89ik 
0  Vamh  OT»)  wboea  pica 

B 


652 


Book  ii. 
Part  i. 


Where  the 
Statute  of 

Limitations 
has  run  as 
against  one. 


In  Actions 
a^nst  Gar- 
ners. 


Pleas  in  Abatement, 

in  the  action  in  which  such  plea  in  ahatement  shall  have 
heen  pleaded,  and  the  person  or  persons  named  in  such  plea 
of  ahatement  as  joint  contractors,  if  it  shall  appear  hy  the 
pleadings  in  such  subsequent  action,  or  in  the  evidence  at  the 
trial  thereof,  that  all  the  original  defendants  are  liable,  but 
that  one  or  more  of  the  persons  named  in  such  plea  in  abate- 
ment, or  any  subsequent  plea  in  abatement,  are  not  liable  as  a 
contracting  party  or  parties,  the  plaintiff  shall,  nevertheless, 
be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the 
case  may  be,  against  the  other  defendant  or  deiendants,  who 
shall  appear  to  be  liable;  and  every  defendant  who  is  not  so 
liable  shall  have  judgment,  and  shall  be  entitled  to  his  costs 
as  acainst  the  plaintiff^  who  shall  be  allowed  the  same  as  costs 
in  the  cause  against  the  defendant  or  defendants  who  shall 
have  so  pleaded  in  abatement  the  nonjoinder  of  such  person; 
provide(i,  that  any  such  defendant  who  shall  have  so  pleaded 
in  abatement  shall  be  at  liberty,  on  the  trial,  to  adduce  evi- 
dence of  the  liability  of  the  defendants  named  by  him  in  such 
plea  in  abatement."  These  sections  do  not  apply  to  a  plea  of 
coverture  (A). 

By  Lord  Tenterden's  act,  (9  G.  4,  c,  14,  *.  2),  "if  any  de- 
fendlant  or  deiendants  in  any  action  on  any  simple  contnct 
shall  plead  any  matter  in  abatement,  to  the  effect  that  any 
other  person  or  persons  ought  to  be  jointly  sued,  and  issue  M 
joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the 
action  could  not,  by  reason  of  the  said  recited  acts  or  this  act, 
[the  Statutes  of  Limitations],  or  of  either  of  them,  be  main- 
tained against  the  other  person  or  persons  named  in  such 
plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall  be 
found  against  the  party  pleading  the  same." 

By  the  Common  Carriers'  Act,  HI  6?.  4  <^*  1  ^.  4^  c •  68, 
8,  5),  "any  one  or  more  of  such  mail  contractors,  stage  coaeh 

Eroprietors,  or  common  carriers,  shall  be  liable  to  be  sued  by 
is,  her,  or  their  name  or  names  only;  and  that  no  action  or 
suit  commenced  to  recover  damages  for  loss  or  injury  to  any 
parcel,  package,  or  person,  shall  abate  for  the  want  of  joining 
any  co-proprietor  or  co-partner  in  such  mail,  stage  coach,  or 
ot&er  public  conveyance  by  land  for  hire  as  aforesaid." 


Misnomer.  Misnomer.'}  As  regards  pleas  in  abatement  for  a  misnomer^ 

the  3  <Sf  4  1V,  Ay  c.  42,  *.  11,  enacts,  "that  no  such  plea 
shall  be  allowed  in  any  personal  action,  but  that,  in  all 
cases  in  which  a  misnomer  would,  but  for  this  act,  have  been 
by  law  pleadable  in  ab(xtement  in  such  actions,  the  defendant 
shall  be  at  liberty  to  cause  tlie  declaration  to  be  amended,  of 
the  casts  of  the  plaintiff,  by  inserting  the  right  name,  upon  a 
jud^e*s  summons,  /bunded  on  an  aMdavU  of  the  right  name{e)i 
and,  in  case  such  summons  should  be  discharged,  the  costs  m 
such  application  shall  be  paid  by  the  party  applvinfi^,  i/  the 
jtidge  smU  think  ftt**{d).  It  is  questionable  wnether  the 
words  of  this  enactment  are  peremptory;  and  where  a  judge 
had  made  an  order  for  amending  a  misnomer  in  a  declaraUon 
on  payment  of  costs,  the  court  granted  a  rule  to  shew  canae 


(6)  Jmm»  y.  SkNM.  6  Dowl.  »7. 
(c)  See  forms,  CUt  Fomu,  SW. 


(tf)  See  the 
VoL  L  511,  &c 


onthli  flCatuta^ 


PleoM  tJi  Abatement.  653 

whj  the  judge's  order  should  not  be  amended,  and  for  a  stay     Book  n. 

of  proceedings   in    the  meantime  («).      Sect.  12  allows  the  _J*_^^ 

pbintiffto  use  the  initials  of  the  defendant's  name,  in  actions 
Bfoo  written  inatrumenta  wherein  the  defendant  has  used 
those  initials  (/*). 

Prkiltjfe  of  AttorHies.~\  An  attorney,  prorided  he  be  not  Priviiejjeof 
'»d  in  a  representative  character,  or  jointly  with  unprivi-  Attomie*. 
kfcd  (g)  persons,  and  that  the  plaintiff  have  not  privilege  in 
w  coart  m  which  the  action  is  brought,  is  still  entitled,  not- 
vhhstandin^  the  Uniformity  of  Process  Act  (A),  or  the  1  V, 
c5B(i),  tobe  sued  in  the  court  of  which  he  is  an  attorney, 
aad  u  saed  in  any  other  court,  he  mav  plead  his  privilege  to 
tke  mrisdiction  of  the  court,  provided  he  pleads  in  person  and 
notbj  attorney.    This  plea  must  be  verified  by  affidavit  (i*). 

Panrf  Demurrer.'^  Before  the  \\  G,  A  S^  \  W,  4^  c,  47,  Parol  De- 
*.  10,  when  an  infant  was  sued  as  heir  on  the  obligation  """"^^ 
of  his  ancestor,  though  he  could  not  have  pleaded  in  al)ate- 
wnt  of  the  suit,  the  parol  might  have  demurred,  or  proceed- 
iags  thereon  have  been  stayed  till  he  came  of  age;  out  this 
course  is  now  abolished  by  that  act.  {See  poety  Boot  III. 
P9riII.Ck.6y  Sect.  1). 

/s  J^eetwteni.']  In  ejectment  the  defendant,  according  to  the  in  Ejectment. 
Uaa  of  the  consent  rule,  can  plead  the  general  issue  only;  he 
eunot,  under  any  circumstances,  ulead  in  abatement;  and  if 
be  wis^  to  plead*  to  the  jurisdiction,  it  is   necessary  that  he 
ihoold  previously  obtain  the  leave  of  the  court  to  do  so  (/). 

7^  P/ea,  teken  and  how  Pleaded^  and  Affidavit  of  Truths  The  Pica. 
^.]  The  defendant,  if  he  intend  to  plead  in  abatement  or  to  how"p*«Miei, 
the  jorisdiction,  must  deliver  his  plea  to  the  plaintiff  * s  attorney  y  &c. 
or,  M  country  causesy  to  the  agent  in  toum,  on  or  before  the 
fmrth  dojf  exdusite  (m)  after  the  delivery  or  filing  and  notice  of 
the  dedaraticn.    And  this,  it  seems,  though  no  rule  to  plead 
be  given.     If  Sunday  happen  to  be  the  kist  of  the  four  days, 
tlie  defendant  is  at  liberty  to  plead  upon  the  Monday  (n).  l^lie 
defendant  is  not  bound,  unless  otherwise  ordered,  to  plead  on 
sny  day  between  the  lOth  August  and  24th  October  (0).    And 
in  ease  the  time  for  pleading  has  not  expired  before  the  10th 
August,  the  defendant  has  tne  same  num1)er  of  days  for  plead - 
in;^  after  the  24th  October  as  if  the  declaration  had  been 
ddivered   or  filed  on  the  24th  October  (/>).     Where   two 

if)  Hemekt^  t.  Earl  Strathmore,  13  Lq;.  Wlb.  £1:    Doe  Dueheu  </  Hamilton  v. 

Ote.  4Sb  RMnmm,  2  Str.  1 120. 

(/)  See  the  enactment.  aN«e,yoL  1. 485.  (m)   R^bmd    y.    Womland.   5   Dowl. 

(r  See  HmmmbuOnm  r.  Haramrt,  4  M.  381;  6  Law,  J..  N.  S.  119;  ft  fi.  k  W. 

ftScLtaS.  9iinriv,  whether  he  would  low  393,  &C.    Before   the  rule  of  H.  T., 


kk  BmilHe,  even  if  nied  jointly  with  un-  2  \^.  4,  r.  8,  ante.  Vol.  I.  93.  the  four 

DrmkfBdpenoiis.    {Keep    ▼.   Biggft    S  days  were  reckoned  induHre.    (.See  Jen- 

bovlfTS).  rdnge  ▼.   FTeM,  1   T.  R.  277:    Hartord 

(»}  UtHe  T.  Ker,  5  DowL  44?:  mte,  v.   Perigta,  5  T.  R.  210*  HutcMneun  v. 

Vol  L47.  Brown,  7  Id.  298:  Brandon  ▼.  Webb,  1  Id. 

ri)  Ptyer  t.  SimUk,  6  DowL  290:  Ptrd-  689:  L4m/t  t.  MiUer,  I  Wib.  23;  2  Stra. 

frfT.(Mk,7DowL50D;9M.aW.53.8.C  1191,  S.  cl) 

t»)  Datidmm  ▼.  fVaiMne,  3  DowL  129.  (n)  See  Lee  ▼.  Qtrtton,  3  T.  R.  612:  R. 

(0  Deigktm   ▼.    f^mter,  Baran,   187:  E.,ftA.a. 

Am  v.  J«Mf*r,  Id.  194:    WOHame  y.  (o)  See  2  W.  4,  c.  39«  s.  11. 

Kem,  1  W.  BL  197:  mtd  aee  Doe  Ruetw,  {p)  R.  M., 3  W.  4,  r.  12,  cmfe,  VoL  L, 

tet.  t  Bofr.  i0t6:   tUtcM  v.  GmmM,  3  M,  IML 

b2 
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Must  be  after 
A|){iearance. 


And  after 
Ueclaration. 


Where  to  be 
pleaded  in 
{ter^n. 


Must  be  vcri- 
fietl  by  A  Hi- 
davit. 


Pleas  in  Abatement. 

actions  had  boen  vcxatiously  brought  for  the  same  cause,  the 
court  allowed  the  defendant  to  plead  in  abatement,  even  after 
the  four  days  had  elapsed  {q)\  and  leave  has  been  given  to 
plead  the  nonjoinder  of  a  co-contractor  after  the  four  days^ 
that  being  considered  a  plea  in  abatement  more  to  be  favoured 
than  those  which  constitute  a  mere  fonnal  objection  (r).  If 
the  defendant  plead  in  abatement  or  to  the  jurisdiction, 
either  wholly  or  in  part,  after  the  time  here  mentioned,  with^ 
out  leave  of'  the  court  or  a  judge,  the  plaintiff  may  treat  the 
plea  as  a  nuHitv,  and  sign  judgment  at  the  expiration  of  the 
time  allowed  mr  pleading  («). 

Tlie  defendant  must,  of  course,  enter  a  common  appeaiBnee 
before  he  c^an  be  allowed  to  plead  in  abatement  or  to  the 
jurisdiction  (^).  In  bailable  cases,  before  1  S^  2  V.  e.  110,  he 
must  have  put  in  bail:  but  it  was  not  necessary  that  be 
should  justify  his  bail  before  he  pleaded  {u).  Since  that  act 
he  may  plead  in  abatement  without  reference  to  the  state  of 
the  bailanle  proceedings. 

The  plea  cannot  be  delivered  before  the  plaintiff  has  de- 
clared {^x)\  and  where  the  declaration  has  been  filed,  the  plea 
cannot  be  delivered  before  the  defendant  lias  taken  the  declir 
ration  out  of  the  office  (j^  ). 

A  ])lea  to  the  jurisdiction  must  l)e  pleaded  in  person,  and 
not  by  attorney  (j).  If  a  fetne  covert  plead  her  coverture  in 
abatement,  she  must  plead  it  in  person  (a).  But,  in  all  other 
cases,  pleas  in  abatement  may  be  ])leiided  either  by  attorney 
or  in  person,  or  by  guardian,  if  the  defendant  be  an  infant,  in 
the  simie  manner  as  pleas  in  bar  {lA, 

The  plea  must  be  rerijied  l)^  ajffiaavit{c)\  and  this,  whether 
it  be  a  i)loa  of  privilege (rf),  of  infancy  (<»),  nonjoinder (/), 
or  the  like.  But  there  is  no  occasion  for  such  affidavit,  if  the 
matter  of  the  plea  appear  upon  the  face  of  the  record  (^). 
The  affidavit  may  be  made  either  by  the  defendant  or  a  thira 
person  (A).  If  it  be  annexed  to  a  pica,  it  may  be  in  a  general 
lorin  verifying  the  plea,  and  it  would  seem,  that  it  need  not, 
in  such  case,  be  entitled  in  the  cause  (t ),  though  it  is  usual  to 
do  so.  But  if  it  be  not  annexed  to  the  plea,  it  must  be  entitled 
in  the  causi%  and  must  conUiin  a  special  statement  of  the  fiEM!t8 
contained  in  the  plea(X-).     The  affidavit  verifying  a  plea  of 


iq)  Stnvter  v.  Thtnsttm,  I  M.  &  K.  MH, 
51»:  see  Mi'ner  v.  MUnea,  3  T.  K.  (>32. 

(r)  See  Chit  Sum.  Pract.  130:  Sotcter 
V.  Dttnstan,  1  M.  St  R.  fiOB. 

(a)  BranAm  v.  7Vij/n<>,  1  T.  R.  609:  R. 
E.,  5  A.:  Marti'.dafe  v.  Harding,  1  Chit 
Rep.  71«:  Nt)U4;km  v.  Sevmt,  1  Dowl. 
320:  3  C.  &'  J.  33.%  S.  C;  4  Dowl.  (Ql. 

{t)  Smtndera  v.  Owen,  2  D.  &  R.  252: 
Wakefield  v.  Marden,  2  Chit  Rep.  8. 

(u)  Dimnduie  V.  Nielm't,  2  Efast,  406: 
OtMim  V.  Bond,  2  Y.  &  J.  531 :  Hopkintun 
V.  Henry,  13  la»t.  170. 

(■r)  Douu'laa  v.  Grtfn,  2  Chit  Rep.  7: 
and  8L>e  Botvyer  v.  Kern;-,  1  DowL  2U1 .  1 
C.  &  J.  2«7.  &  C 

ip)  Band  V.  Smart,  I  Chit  Rep.  7^1: 
Dot/^ff  V.  Green.  2  Id.  7:  but  see  White 
V.  Dent.  IB  dc  P.  341 :  ante,  VoL  1. 168. 

(e)  rsilb  C.  B.  187:  1  Bac.  Abr.  2: 
6'm/if  V.  SttndMi,  2  W.  Bt.  1004. 

(a)  2  Saund.  200  a. 

(ft)  Id.:  and  sie  further,  1  Chit  PL  6th 
ed.456. 


(r)  4  A.  c.  16,  %.  il.  As  to  the  rertaint7 
reauircd  in  the  affidavit,  see  DoUte  t. 
wUton,  3  Nev.  dc  M.  SlUti  Pfareg  ▼. 
Davy,  I  Ld.  Ken.  304:  Say.  293,  S.  C 
An  affidavit  that  the  plea  **  ita  trrnt  fit^ 
will  not  suffice.  (O/m/ou'  v.  AkaIA.  2  Str. 
70.'i).' 

g)  Daridaon  v.  ChUman,  1  Scott,  117; 
owL  12!):  1  Bin^.  N.  C.  »7,  S.  C: 
atUe*  V.  Mmd,  2  Str.  738:  CunmUn^tmrn  y. 
Johnmm,  Say.  19. 

(e)  Pr.  Reg.  5. 

(/J  Id.  4.    See  form,  Chit  Fomu.  XtL 

Ur)  Hushet  V  Alvarez,  2  L.  Rftym.  14n'J: 
Pr.  Reg.  5:  Gray  ▼.  Sidn^,  3  B.  &  P.  397: 
see  Dohhin  v.  WVmm,  3  Nev.  &  M.  MH 

(h)  Pr.  Reg.  5,  6:  iMmleif  T.  FosCrt, 
Barnes,  344;  2  Saund.  211  £  See  the 
form.  Chit  Forms,  •im, 

(0  See  Prince  v.  mcheimm,  ^  Taunt 
333.  And  a  raiauke  is  fiitaJ.  (RidkarritT. 
Setree,  3  Prlc^.  1!»7.) 

{k\  See  DftUn  ▼.  IFUmm*.  3  Nev.  it  M. 
260,  where  the  affidavit  was  speciaL 


I^leas  in  Ahuttment.  6j 

nonjoinder  of  a  co-defend&nt  must  state  the  place  of  residence  book  h. 
of  Jiuih  juirtv  with  convenient  certainty  (/).  When  ancient  ^^  *^  '• 
i^«M  IS  pleaded,  the  affidavit  must  state  that  the  lands  in 
qoirstiuD  aru  holden  of  a  manor  which  is  ancient  dftnewe,  that 
the  [Kirty  has  a  freehold  interest  in  it,  and  there  is  a  court  of 
lUdeat  deme^nr,  regfiiliiTly  holdeti  (^fn\  The  affidavit  must  not 
beiwom  before  the  declaration  is  filed  or  delivered  (w).  But 
when;  the  affidavit  was  sworn  iu  Liverpool  the  verv  day  the 
declaration  was  filed  in  London,  the  court  held  it  sufhcient(</). 
And  the  sime  where  it  was  sworn  two  da;>'B  hefore  the  date  of 
the  plea  (p). 

If  the  plea  he  filed  without  an  affidavit,  or  \ni\i  an  insuffi-  ronxquer.ci 
oat  affidatit  to  verify  it,  Uie  plarntiiT  may  treat  it  as  a  nullity  **^"*'*' 
and  fflgn  judjonent (9}.  But  he  cannot,  it  seems,  get  it  set 
aade(r).  No  judgment  of  ttanin-os  could  l)e  re^larly  signed 
for  not  replying  t4>  it  («),  ana  the  plea  is  such  an  absolute 
DDllity  that  the  defect  cannot  be  waived  (<).  Where  the  affi- 
davit was  sworn  l>efore  the  defendant's  attorney,  the  court  held 
that  the  plaintiff  c-onld  not  treat  the  plea  as  a  nullity  on  tliat 
account  and  sign  judgment,  although,  probably,  it  might  be  a 
wfficient  ground  for  setting  it  aside  (^). 

Eik^rou  the  plea  on  plain  paper^  anapet  it  signed  fy  counsel  (u);  Ths  Pka,  x- 
TriUjfour  affidarit  on  plain  paper  (j:)*,  annex  it  to  the  plea,  and  a!-.7drih'S" 
deHetr  th^*m  to  the  plaintiff's  attorney  or  agent  (y).     If  not  de-  Am. 
lirered  within  the  time  above  mentioned,  the  plaintiff's  at- 
torney or  aspen t  should  not  receive  it,  though,  indeed,  it  may 
1*  que^tiomiblc  whether  the  receipt  of  it  would  l>e  deemed  a 
VAiver  of  his  right  to  sigrn  judgment  after  the  time  for  j>lead- 
io?  has  expired,  the  plea  l>eing  perhaps  a  nullity.     We  have 
tten  {antey  6*>4)  that  if  the  declaration  has  been  filed,  the  de- 
fendant must  take  it  out  of  the  office  before  he  pleads,  other- 
vi«  the  pLiiiitiff  may  sign  judgment. 

Amendment  o/l]  Pleas  in  abatement  are  not,  in  general,  Amendment 
amendable  because  they  arc  dilator}',  and  do  not  go  to  the  ^*^' 
merits  of  the  action  (;). 

Replieation,  Demurrer,  S^."]  The  plaintiff  replies  or  demurs  r:c;>ii«»ti  n, 
to  the  plea  in  the  same  manner  as  to  a  plea  in  Imr,  except  that  J^>t^-'""«^''» 
the  demurrer  need  not  specially  shew  the  causes  of  it  in  the 
liody   thereof  (a).     The  court   will   not,   in  general,   as   we 
liave  just  seen,  quash  the  plea  upon  motion,  however  defec- 
tive (*). 

■i'.  3  dr  4  W  4p  c.  42.  t.  8,  taae,  f^I.  Otoke,  2  B.  &  C.  filR:  «r4  ride  Pether  v. 

"■!  />•«  Rwit  V.  H'te,  2  Burr.  1048.  Shetton,  1  Str.  fi3U:  Cunningham  v.  JnAn- 

'.m    Bscnrr  r.  Kemp,  1  Dowl.  281 :  1  C.  9it>i,  Say.  1!».  2K1:  ft.  v.  Grainfrer,  3  Burr. 

^J.  2K7:  ]   Tyr.  ^ii>,  .SLC-  JfAnmat  v.  1617:  pindev.  Pemhrfvl  Do^HWl. 

l^'spi.^rHl,  i  C.  A  J.  545 :  2  Tyr.  715.  H.  C.  («)  Gftrratt  v.  Huiiper,  1  Dowl.  2«.   The 

«'■»  Umr  V.  Comfter,  4  Rant,  .148:  and  judgment  wan  »et  ande  without  costo. 

wt  Ba^hiit  V.  Hamanl,  4  M.  &  SeL  332.  (f)  Hiinu'fitU  v.  Matthftcman,   3  M.  & 

>k  Pffvlt  ▼.  Prmbnv,  1  Dowl  flKk  SeL  I. VI. 

'.7^  Cilivm^    V.    Br*mm.    Carth.    4(0:  <i«)  See  thcform  of  a  plea  (rf"  nonjoin- 

T.  Ati^rrz,  I  >>cr.  63):  Hufchea  v.  der.  Chit.  Komif,  2!lR. 


Jff^rzt  2  L.  Rjym.  H«f!» :    Dnvklmm  ▼.       (x)  See  the  furm,  Chit.  Forms,  201. 
(VtNM,  I  Binf.   N   C.  r.rj'.  AKAorrff  v.       (y)  See  Jmrni^rw  v.  WeU>,  1  T.  II.  27H. 
Srrfv.  .1  Price  llij;  in  which   case  it  was       (:)  Cas.  Piac.  C.  P.  29:  Tidd,  mh  ed 


vraVlT  JntJcied:  and  mc  Uang  v.  QMiter,  298. 
<  Cm.  318     IhfoU  ▼-  Ptimbrew,  1  DowL        (a)  liriftf  v.  WiB'Jhu,  2  M.  &  Sel.  484. 
(BQL  Kb)  See.   as   to  the   replication.    &&, 

Cj  A^r  HaBer,  S  Moore*  213t  A.  t.  mUf,  VmL  J.  1U5,  Ac    See  form  of  a 
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656  Pleas  in  Abatement, 

If  you  cannot  confess  and  ayoid  the  plea,  or  deny  it, 
not  safely  demur  to  it,  you  should  then  enter  on  the  n 
sctur  hreve,  as  directed  post,  Book  IV,  Part  L  CSL I 
upon  which  neither  party  wUl  be  entitled  to  costs. 

Istue^  4(^.1  If  issue  in  fact  be  joined  betwe^i  the  pai 
issue  is  made  up,  and  they  proceed  to  trial,  as  in  • 
cases  (c).  So,  it  there  be  a  demurrer  and  joinder,  tl 
quent  proceedings  to  judgment  exclusive  are  the  sa 
ordinary  cases,  and  as  mentioned  poet,  658  to  655  (d). 

As  to  which  party  is  to  begin  on  the  trial,  see  oftte, 

Judgment.  J^tdgment,"]  Judgment  for  the  pUxwUif  upon  ▼ 
ForPUintifl:  peremptory,  quod  rteuperetM;  and  therefore,  care 
taken  at  the  trial,  in  cases  wnere  damages  are  the  ] 
object  of  the  action,  that  the  jury  (if  they  find  for  t! 
tiff)  assess  the  damages;  otherwise,  as  an  omisBaoB 
respect  cannot  be  supplied  by  a  writ  of  inquiry,  a 
novo  must  be  awarded  (/).  tfudgment  for  the  plaini 
demurrer,  or  on  replication  of  nw  tiel  record,  ia  not  i 
merely  a  rtspondeas  ouster  {g). 

Judgment  for  the  defendarUj  in  all  cases,  whether  v 
diet,  demurrer,  or  nul  t$el  record,  is  that  the  writ  be  qua 
unless,  where  the  matter  pleaded  in  abatement  is  sc 
porary  disability,  such  as  in&ncy,  &c.,  in  which 
judgment  is,  that  the  plaint  remain  without  di 
&c.  (t), 

A  plea  in  abatement,  with  jud^ent  of  resnondet 
need  not  now  be  entered  on  the  issue,  or  in  the  iVi 
record  {k). 


For  Dofand 
ant 


Coits. 


Costs,"]  Upon  a  cassetur  breve  entered  by  plaintiff 
party  is  entitled  to  costs  (/).  If  there  be  a  verdict  for  t 
tiff  upon  a  plea  in  abatement,  as  the  judgment  in  th 
peremptory,  quod  recuperet,  he  is,  of  course,  entitled  t4 
m  other  cases  ;  and  if  the  plaintiff  have  a  verdict  agai 
or  be  non-suited,  the  defendant  shall  have  costs  for 
reason Tm).  Formerly,  neither  the  plaintiff  nor  defen 
entitlea  to  costs  on  a  judgment  on  demurrer  to  a  plea 
abatement  (fi^  ;  but  now,  by  the  3^4  W,  4,  c,  AS,,  s.  i 
party  succeeaing  on  such  a  demurrer  shall  be  entitl 
costfi^  as  in  other  cases. 


rq>lication  to  a  plea  of  nonjohkkr.  Chit 
Forms,  SUB;  as  to  the  demurrer,  and  pro- 
ceedings dwraon.  see  nmr.  658;  and  as  to 
the  issue,  Aec,  see  Chit.  Forms,  890. 

(c)  See  the  form  of  the  issue,  notice 
of  trial ;  NM  Piiua  rroord,  jury  process, 
rostaa,  judgment,  and  execution,  Chit 
Forms,  S99,  flS 

(d)  See  Chit  Forms,  301,  &o. 

(«)  BMwm  ▼.  Lsmoiliv,  2  Wils.  367s 
Oilb.  C.  D.  53:  Bou*«n  v.  Shapeott,  1 
East,  542. 

(/)  Eikhom  ▼.  Lsmoilrw,  2  Wils.  367: 
JNurMMt  y.  Trmmmlne,  2  Saund.  211,  (n. 
3):  pott,  710. 

(g)  TImmpmm  y.dNsr,  Yelr.  112t  Bar- 
htr  T.  Amssr,  1  Star.  532 :  Bmvm  v.  SUtan- 
cm,  1  East,  542  X  and  see  Amm.,  1  Will. 


SOS.    See  the  fonns.  Chit  F6 

(h)  Gilh.  C.  B.  5S.     See 
Chit  Forms,  300. 

(0  Tidd,  642.  See,  unon  t 
Com.  Dig.,  Abatement,  1, 14, 

(Ar)  Pepper  v.  WhMem,  5  '. 
437;  1  H.  St,  W.  480,  S.  C. 

(f)  Allen  V.  MoMp,  M.,  6  6. 
6 :  GreoiMir  y.ShephmrS,  12  Mo 
lock,  1S6. 

(m)  AtHir  ▼.  CbrisCaUs,  T., 
Hullock,  198:  Ca.  Pr.  C.  B.  3 

(n)  Garkmd  y.  Rttm,  8  L. 
1  Salk.  194,  5.  C,:  TtoMM  ▼. 
Raym.  S36;  1  Salk,  194,  &  < 
MMUam  ▼.  liafs,  8  B.  ft  C  < 
Ry.  91t  S.  C 


Pleas  in  Ahatement,  6i 

iM^cfeRt  Prooeedings.~\  After  judgment  of  resfondeas  ouster.  Book  n 
efendant  has  four  days  to  pl<»d(o).  This,  however,  it  ^^"  '* 
,  is  in  the  diaeretion  of  the  court  (/>);  and  it  is  said,  that  pjjjjjjj^ 
nil  aometimes  order  the  defendant  to  plead  tnstantery  or  tJ^^^^ 

)  mOTTOW(^).  PlMdinf. 

order  ioTariable  to  he  ohserred  in  pleading  is  thus : —    orJor  of 

I.  To  the  jurisdiction* 
II.  In  abatement. 

I.  To  the  person. 

Ist.  Of  the  plaintiff. 
2nd.  Of  the  defendant. 
II.  To  the  count, 
lu.  To  the  writ. 

Ist.  To  the  form  of  the  writ. 

2nd.  To  the  action  of  the  writ. 

IIX.  In  bar  of  the  action  (r). 

fing  a  plea  in  any  one  of  these  classes  b  deemed  an  ao- 
idgment  that  you  have  no  ground  for  pleading  a  plea  in 
the  preceding  dasses,  and  a  waiver  ox  your  n^t  to  do 
bererore,  alter  a  judgment  of  reipfmdeas  outter,  you.  can- 
ad  aplea  in  the  same  or  in  any  preceding  degree  or  class 
kat  which  you  have  already  pleaded ;  hut  you  may  plead 
sny  of  the  subsequent  classes  you  please  (s), 
lalung  op  the  second  issue,  you  must  formeriy  have  en-  Entry  of  p 
he  plea  in  abatement  and  the  proceeding  on  it  to  the  ^^^ 
ent  of  rupcmdcas  (mgUr{t).    But  the  omission  of  them 

0  groona  for  arrestiufi^  the  judgment^  or  for  a  new 
And  since  IL  H.j  4  fr .  4,  #.  15,  it  has  been  decided, 
plea  in  abatement,  inth  judgment  of  respondeas  ouster^ 
lot  now  be  entered  on  the  issue  or  in  the  iVJut  Prius 

hare  seen  ante,  651,  that  by  the  3  <S{f  4  W,4,e,  42,  #.  10,  Dedantkn 
plea  in  abatement  of  the  non'joinder  of  another  person.  ^eOo^^ 
j^aintiff  commence  another  action  ag^nst  the  original 
ant  and  the  part^  not  joined,  he  has  some  rights  given 
liieh  did  not  exist  before  that  act.  And  in  pursuance 
i  act,  one  of  the  recent  rules  of  pleading  of  H,  T,,  4  W. 
\  has  prescribed  a  form  for  the  commencement  of  a  de^ 
on  in  such  case  («). 

•Bon,  S73c  OmtweM  v.  BaH  ^  lt«p.  5th  ed.  40, 41. 

1  Btac.  177;  1  Moo.  &  Sc  366;       it)  Debtrtem  t.  OKmeeOot,  1  L.  fUym. 

BS,  &a  3»:  Carth. 447, 8.C.:  AdHngatm ▼. Oakley, 

▼.  Wimmmtt  Comix  la  S  Mori.  SBO:  Amen.,  7  Mod.  51. 

d,  Ml.  (w)  PSHW  ▼.  WhalUy,5  Sev.Sc  M.  437. 

LlL  903.  U)  See  the  form,  Chit.  Forms,  300. 
Cmm,  Dlii^vAtetemeBt:  SSauiid. 


658 


BOOK  IL 


PART  II. 


Book  ji. 
Part  if. 


PROCEEDINGS  UPON  DEMURRER. 


DemurfeTf  tohat^  and  howfram^dt 

Sec  658. 
Setting  it  aside,  659. 
Joinder  in  Demurrer,  660. 
Notice  of  Inquiry,  66 1 . 
Demurrer  Boot,  id. 


Argument  of,  664. 
Amendment,  Sfc,,  665. 
Judgment,  id. 
Coite  of,  667. 
Execution,  668« 


Wh<n  general 
and  when 
special. 


SSS^Sdhow  I^^^rreTy  wh^U,  and hno framed,  <Jfc.]  A  DEMURRER U  a 
framed  &&  pleading,  which  admits  the  facts  as  stated  in  the  pleading  of 
the  opponent,  and  refers  the  law  arising  thereon  to  the  jadg- 
knent  of  the  court  (a).  It  is  either  to  the  whole,  or  a  pturt 
of  the  declaration,  or  to  the  whole  of  the  plea,  repUcation, 
&c.,  or  to  the  whole  or  part  of  a  divisihle  plea  or  repli- 
cation, &c. 

A  demurrer  is  either  general  or  special;  the  former  being 
for  some  defect  in  sulmtance,  the  latter  for  some  defect  in 
form (5).  If  tlie  defendant  is  under  terms  of  pleading  issuabfyy 
he  cannot  demur  specially  to  the  declaration,  out  he  may,  not- 
withstanding, demur  specially  to  the  replication  (an^  VoL  L 
p.  163). 

Get  the  demurrer  prepared  hjf  counsel  or  special  pleader.    The 
form  of  it  is  directed  by  the  rule  of  //.,  4  W.  4,  r,  14,  to  be 
'  thus : — "  The  said  defendant  by  ,  his  attorney,  \or  in 

ferson,  &c.,  or  the  said  plaintiif],  says  that  the  dedaration 
or  plea,  &c.]  is  not  sufficient  in  \slw^*  sheunng  the  specM cause 
of  demurrer^  if  any.     Get  the  draft  of  the  demurrer  signed  bg 
ThemarfHnai  counsel  (c),    Engross  it  and  the  marginal  note  on  plain  paper ; 
Groundof  "*  ^''^  deliver  the  engrossment  toth'i  attorn^  or  agent  of  the  opposite 
Demurrer,      party (d).    By  the  recent  rule  of  H.  T,y  4  if^,  4,  r.  2,  "m  the 
margin  of  every  demurrer,  before  it  is  signed  by  counsel,  some 
matter  of  law  intended  to  be  argued  shall  be  stated :  and  if  any 

(a)  Ca  Lit  71«  b>  murrer  shall  in  any  oaie  be  JOtd  with  aar 

(6)  Id.  72.  a.  officer  of  the  court,  but  the  wme  riwD 

(c)  R.  K.,  18  C.  2,  Q.  B.:  R.  E.,  33  Geo.  always  be  delivered  betwem  the  mttSm." 
3.  C.  P. :  Seaty.  Ridiardem,  2  Dowl.  89 :  See  the  forms  of  demurreis  tod  Joindm 
Tidd,  New  Fract  43n.  thereto,  Chit  Forms,  301. 

(d)  By  R.  H.,  4  W.  4,  r.  1,  «  no  de- 


Formof. 
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r  diall  be  delivered  without  such  statement,  or  with  a  Book  h 
statementy  it  may  be  set  aside  as  irregular  by  the  court  ^^^"^  " 
e,  and  leave  may  be  given  to  sign  judgment  as  for  want 
.  Provided,  that  the  party  demurring  may,  at  the  time 
rgument,  insist  upon  any  further  matters  of  law,  of 
itice  shall  have  been  given  to  the  court  in  the  u^ial 
This  rule  must  be  substantially  complied  with ;  there- 
ere  the  marginal  note  of  a  demurrer  to  a  plea  of  justi- 
;>f  a  libel  merely  stated  as  cause,  '^  that  it  is  no  justi- 
)f  the  libel,"  it  was  holden  to  be  insufficient  («).  But 
murrer  hespecicUy  the  rule  is  satisfied  by  a  reference  in 
pn  to  the  causes  stated  in  the  body  of  the  demurrer, 
otherwise  expressly  stating  those  causes  (/).  Only 
ind  of  demurrer  need  be  specified  (e\  and,  if  several 
be  stated,  it  need  not  also  be  stated  on  which  of  them 
y  intends  to  rely  (A).  The  want  of  a  marginal  note  is 
id  for  objecting  to  tne  argument  of  the  demurrer  when 
1 ;  the  only  effect  of  the  rule  is,  that  a  demurrer  with- 
i  a  note  may  be  set  aside  as  irregular(t). 

g  it  €uide  tu/rivoiouSy  S^']  The  court  or  a  judge  will  s«tting  it 
rtain  an  application  to  set  aside  the  demurrer,  unless  ^ufus!&o 
he  marginal  note,  or  unless  it  be  palpably  frivolous :  if 
1  reasonable  doubt,  the  matter  will  be  referred  to  the 
judgment  of  the  court  on  argument.  In  support 
pplication  to  the  court,  there  must  be  an  afhaavit, 
Lhe  substance  of  the  pleadings,  or  annexing  a  copy  of 
»  it ;  or  the  rule  must  be  drawn  up  on  reading  the 
;»,  Scc.{k\  Where  a  rule  for  setting  aside  a  demurrer 
ous  was  arawn  up  on  reading  the  affidavit  only,  which 
was  insufficient,  the  court  discharged  the  rule(/). 
B  is  a  rule  itin  only  in  the  first  instance  (m).  As  the 
lie  of  H,  T,y  4  }y,  4,  says,  that  the  demurrer  may  be 
(  as  irregular^  the  application  to  set  it  aside  should  be 
ithin  the  time  limited  bv  the  rule  of  H.  71,  2  W,  4, 
>iiced  Book  IF,  Part  I.  Chap.  17 ;  and  it  is  too  late  to 
^r  joining  in  demurrer (n). 

>llowing  demurrers  have  been  held  not  to  be  frivolous :  What  Demi 
lat  it  was  alleged  in  declaration  that  defendant  was  JSd  frrvok 
1  to  plaintiff  instead    of   plaintiffs (o).     To  debt  on  or  not. 
jiy  note,  that  it  did  not  appear  that  the  words  "  value 
"  were  in  the  note(/>).     To  a  count  on  a  bill,  because 
1  that  the  period  of  payment  "  is  now  elapsed,"  instead 
I  elapsed  before  the  commencement  of  this  8uit"(5')  ; 
.  last  ground  of  demurrer  would  probably  now  be  con- 
frivolous  (r).     So,  where  to  an  action  on  a  note  the 

T.   IMoHm,  1  OAle,  102 :   3  (n)  Nmrton  y.  Mackintosh.  7  Dnwi.  520. 

&  C  (o)  Tifndatt  v.  UUUhorne,  3  Dowl.  2  : 

htf  ▼.  f^MMd,  S  M.  &  W.  940;  but  see  Limf  v.  Sutton,  4  Moo.  &  Sc.  417- 

W»  8,0:  Baridge  r.  Prieatky,  (p)  CreimciB  v.  Critp,  2  Dowl.  K\:i:  see 

&  l4/on$  Y.   Cohen,  3  Dowl.  243:   but  this 

UMorv  ▼.  2Vidk>fl«,  5  DowL  521.  demurrer  nem*  not  suttainnblc:  Kinahan 

fw.  Vmben.S  Do^\.T32.  v.  PalmeTf  2  Jones  Ret)   Kxch.  Ir.  131: 

,  M.  &  R.MIi)a.  and  the  MS  note  of  Crisp  v.  Griffiths, 

w€k  ▼.  timbbentjf,  3  DowL  4&S;  there  cited  by  Joy,  C.  B. 

B.900a,S.C  M  Asleety.AtiHitt,  lT.6tG.4AB;  I'M. 

T.  MewtUHf  14  Leg.  Obi.  82:  &  W.  :e09:  4  DowL  7«),  S.  a 

3  DowL  164.  (r)  Owm  ▼.  Water,  8  M.  &  W.  91;  6 

b8 
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Book  ii.  pleadings,  demurrer  and  joinder,  and,  immediately  after  eil« 
_Part_iu_  ^f  Q^  award  of  a  venire  as  well  to  try  the  issues  in  fiBict, 
Fact  and  in  as  to  assess  contingent  damages  upon  the  issue  in  law.  if  it 
^■'''  be  found  for  the  plaintiff  (m^.    And  in  such  case,  all  tlie 

proceedings,  not  omy  as  to  tlie  issue  in  fact^  hut  as  to  the 
issue  in  law  also,  must  be  entered  on  the  aforesaid  Nisi  Prim 
record,  when  you  are  preparing  for  trial  of  tlie  issue  in  fiict,  in 
the  same  order  as  they  appear  in  the  issue  (n).  If  the  demur- 
rer has  been  determined  ^^/bre  the  trial  of  the  issue  in  fact,  the 
judgment  sliould  be  stated  on  the  issue  (a)  and  Nut  Primt 
record.  When  there  are  thus  several  issues  in  law  and  in  ftct. 
it  is  optional  with  the  plaintiff  which  he  will  have  determined 
first  ( o) ;  and  he  may  make  up  his  issue  or  demurrer  book 
Better,  in  ge-  acconliugly.  It  is,  in  general,  preferable  to  have  the  demurrer 
nerai,  to  have  argued  first,  especially  if  the  demurrer  would  put  an  end  to 
arpjMifint.  ^^  whole  action.  And  where  three  actions  were  broueht 
against  three  several  defendants,  for  different  parts  they  nad 
taken  in  the  same  transaction,  in  one  of  which  issue  was 
joined  on  a  demurrer,  and  issues  in  fact  on  the  other  two,  the 
court,  upon  application  of  the  defendant,  ordered  the  demurrer 
to  be  argued  first,  as  the  point  of  law  involved  in  it  was  the 
foundation  of  the  ])laintifrs  right  to  damages  iu  the  otlier  two 
actions  {q).  Where  there  ore  several  issues  in  law  and  in  feet, 
and  the  issues  in  fact  are  tried  first,  if  the  plaintiff  be  nonsuit, 
contingent  damages  cannot  be  assessed  for  him  on  the  demur- 
rer (r).  If  the  judgment  on  the  demurrer  be  in  favour  of  the 
plaintiff,  and  the  pleading  on  which  it  was  given  cover  his 
whole  cause  of  action,  he  may  execute  an  inquiry',  or  where 
the  cause  of  the  action  admits  of  it,  get  the  damages  ossesBed 
by  tlie  court,  and  afterwards  enter  a  nolle  prosequi  as  to  the 
issue  ill  fact  («).  When  it  is  certain  tliat  the  issue  in  fact  will 
be  detennined  in  favour  of  the  plaintiff,  and  that  the  demur- 
rer must  also  be  determined  for  nim,  or  that  the  latter  nuiy  be 
safely  abandoned,  then  it  may  be  advisable  first  to  try  the 
issue  in  fact  U), 
No  Entry  on  Formerly  it  was  the  practice  to  enter  the  proceedings  on 
JucSroCTf*"*  record,  and  carry  in  and  docket  the  roll  before  the  demurrer 
was  argued,  as  was  the  analogous  practice  of  entering  the  issue 
before  a  trial :  but  since  the  recent  rule  of  //.  T.,  4  W,  4,  r. 
15,  by  which  it  is  ordered  that  "the  entrp  of  proceedings  on 
the  record  for  trial,  or  on  the  jitdpment  roll,  (according  to  the 
nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  in  fact, 
the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part 
thereof,  ujion  record ;  and  no  fees  shall  be  payable  in  respect 
of  any  prior  cntty  made  or  supposed  to  he  made  on  any  roll 
or  record  whatiiver,"  this  is  no  longer  necessary  or  proper (ti). 
ropi«of  De-  By  rule  of  all  the  courts  of  if,  T,,  4  IK.  4,  r.  17,  ^*fbur 
murrer  book  clear  d<iys(x)    Itefore  the  day  appointed  for   argument^   the 

im)  See  form  of  thu  award  of  Che  ve-  See  ;o«r,  655,  ax  to  amendme-it. 
nire.  Chit.  Forms,  44.  (r)  Sthhc  v.  (hmot  1  Str.  d07. 

tn>  Imp.  B.  K.  47.  («)  Pn^*  71*). 

(»)  Sec  the  form.  Chit.  Fo^n^  47.  It)  Chit.  Sum.  Prac  144. 

(p)  Duf^ley  V.  Po^,  2  T.  K.  394:  S       («)  See  Hodgf»  x.  DOey,  7  Dowl  5SSb 
Saund.  30i*  n.  (3>:  Btrd  v.  lUgginstn,  5       (x)  See  the  former  pnictioe,  R.  T.,  40 

A.  &  G  83.  G.  3:    1   Kast,  131:  Tidd,  9th  ed.  73B: 

{q)  Burdett  v  CUman,  13  East,  37:  sec,  Tidd,  New    Prac.  4^1  :   and   in  CxdL 

howet'er.  Bint  v.  HUeginmny  5  A.  &  E.  83.  Darktr  v.  Darker,  2  DowL  88. 
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iUi  deliver  copies  o^  the  demurrer  hook^  special  Boob  n. 
^jmal  verdict^  to  the  lord  chief  jtutice  of  the  King*e  ^^^^  "• 
Common  Pleas^  or  lord  chief  baron^  (a*  the  cane  may  tobeddiven 
the  tenior  judge  i^f  the  court  in  whtch  the  actioH  ie  to  Judget. 
and  the  defendant  shaU  deliver  copies  to  the  other  two 
ihe  courts  neutt  in  seniority;  and  iii  default  thereof  by 
tr,  the  other  party  may  on  the  day  followinj|r  deliver 
ea  88  ought  to  have  been  so  delivered  by  the  party 
efault ;  and  the  party  making  default  sfmll  not  be 
il  he  shall  have  i>aid  for  8uch  copies,  or  deposited 
Jerk  of  the  rules  in  the  Kiuf^rt  Bencli  and  Exche- 
!ie  (secondary  in  the  Common  iMeos,  as  the  case  may 
dnce  the  7  TV.  4  »$r  1  ^^*  c,  30,  in  either  court  one  of 
w],  a  sufficient  sum  to  pay  for  such  copies"  (j/).  If 
tntered  frnr  argument  on  a  Tuesdatfy  the  copies  of  the 
hook  nhust  be  delirered  to  the  judge  on  the  preceding 
;  and  if  etiteredfor  argument  for  a  Fridaify  then  on 
ing  Saturday »  The  party  who  delivers  his  hooks  in 
te^  sJkou/dy  on  the  following  morning^  search  at  the 
3/  the  other  judqes^  to  ascertain  if  his  oj>nonent  has 
his  copies f  in  order  that  he  may  he  prepared  in  case  of 
hICs  default  with  copies  for  the  other  jttdges  on  that  day, 
*h  juan^s  clerk  his  fee  with  the  demurrer  ltook{z).  It 
ecidecl,  that  if  a  party  seek  to  make  his  opponent  pay 
3f  copies  of  demurrer  books,  he  must  deliver  them 
y  after  the  time  for  his  opponent's  delivering;  them 
)•  An  affidavit,  stating  tiie  omission  bv  one  of  the 
>  deliver  two  co])ie8  of  the  demurriT  book  to  the 
hereupon  tlie  opposite  party  delivered  such  coj)ies, 
I  he  has  not  been  paid,  will  not  entitle  him  to  ol»ject 
ler  heinjx  heard,  unless  notice  has  ])een  ^iven  of  the 
to  make  such  objection,  so  as  to  give  su<rh  party  an 
ity  i>f  an.s>%-erini?  the  affidavit  (/;).  If  all  the  demurrer 
^'not  delivered  to  the  judi^es  by  one  party  or  the 
e  case  will  be  struck  out  of  the  paper  (c).  But  where 
ndaut  neglected  to  deliver  his  demurrer  books,  and 
ipfiear  at  the  ui^ument  to  Hup]>ort  his  pleacHnjfrs,  but 
red  to  Kive  a  cognovit^  the  court  gave  judgment  for 
itiiF  without  requiring  the  delivery  of  the  defendant's 
r  books  (</). 

is  a  rule  in  the  Queen's  Bench,  (J?.  E,y  2  J.  2,  R,M,^  Points  for 
I,  that  "  in  all  books  to  be  delivered  to  the  judges,  the  2^|"a!Si"'i" 
\s  int-ended  to  l*e  insisted  upon  in  argument  should  l*c  the  Margin. 
^  the  party  icho  olpcrts  to  the  pleadings  in  the  margin  of 
he  detirersj'*  and  lie  should  leave  copies  of  such  cxcep- 
ih  the  other  two  judges (<?).     This  rule  is  followed,  in 
,  in  the  Kxche(|uer.     There  are  also  similar  rules  in 
imon   I'leas,  the  last  of  which  (//.  71,  11  G,  4,  and 

tvker  V.  liarktr,  2  Dowl.  88.  (a)  FMfr  y.Snotc,  ,3  Dowl.  27. 

if  either  party  neglected  to  dc-  {b)  SnndnU  v.  t^nnettt  4  Nev.  ^'  M.  W.); 

Kwk*,  and  the  other  ilelivered  2  A.  ^  E.  204,  S.  r. 

'er.  it  tfccnw.  must  have  moved  (r)  Ahmham  v.  Tnofr,  3  Dowl.  'Pi.'V;  and 

fit  upon  the  deinurrrr  without  MSS..  E.  11)14:    but  bcc  Smnerx  v.  MUlrr^ 

a»  the  former  could  not  be  2  H.  k  W.  II7. 

Sellon.  ."Off:  H.  v.  Formnn.  II  (rf)  Srntt  v.  Rohion,  2  C,  M.  &  R.  2<): 

R.  M.,  17  Car.  1 :  •erf  rWe  FW-  5  Tyr.  717.  «•  C 

f^tefP.  1  B.  Ae  p.  202).  if)  Per   iMtrrwcf,  J.,  in  A  p'eUm    v. 

hap.  i*rac.  3  Adda.  SfX  BuHu,  1  Smith,  »il ;  3  East,  14}(.  ^.  C. 
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see  H.  T.y  48  (7.  3)  orders,  that  '*  in  all  special  aiig^aments  in  ^ 
this  court  notice  in  writing  of  the  points  which  are  intended 
to  be  insisted  upon  by  each  of  the  parties,  be  delivered  to 
the  judges  at  their  cnambers  two  days  before  the  day  on 
which  the  case  shall  be  set  do^'n  for  hearing,  either  by  • 
marking  the  points  in  the  maigin  of  the  books  delivered  to 
the  judges,  or  on  separate  paper:  and  that  each  of  the  partiei 
do  within  the  same  time  leare  a  copy  of  such  notice  at  tlu 
chambers  of  the  lord  chief  justice,  to  be  delivered  to  the  ad- 
verse party  upon  his  application."  It  has  also  always  been 
the  practice  m  that  court,  if  each  party  intends  to  take  dijeC' 
tions  to  the  other's  vleadin^Sy  that  each  should  state  his  objectums  m 
the  margin  of  his  aemurrerbooksy  otherwise  he  cannot  enter  into 
them  upon  the  argument  (/);  and  this  practice  is  adopted  in 
the  other  courts ^^).  The  Court  of  Common  Pleas  lately  in- 
timated, that,  if  the  party  demurring  omitted  thus  to  state 
his  objections  in  the  margin,  they  would  give  judgment 
against  him  without  argument  (A).  And  it  has  been  intimated 
by  the  Court  of  Exchequer,  that  they  will  not  have  an  aign^ 
ment  on  an  objection,  even  to  any  of  the  former  pleadinn 
unless  it  be  stated  in  the  marrin  of  the  demurrer  book(t). 
But  the  Court  of  Queen's  Bencn,  in  one  instance,  j>ostponeda 
case  in  order  that  an  objection  might  be  stated  m  the  mar- 

A  copy  of  the  demurrer  hook  should  also  he  made  out  for  and 
delivered  to  counsely  to  which  you  may  add  such  ohservations  as 
you  think  necessary,  Mark  on  the  hack  of  it  when  the  demurrer 
wUl  he  argued, 

ArgutnentJ]  By  rule  of  all  the  courts  of  H,  T.y  4  W.  4,  r.  6, 
"no  motion  or  rule  for  a  concilium  {I)  shall  be  required  ;  but 
demurrers,  as  well  as  all  special  cases  and  special  verdicts^ 
shall  be  set  down  for  arcument  at  the  request  of  eitherparty, 
with  the  clerk  of  the  rules  in  the  Kin^s  Bench  and  Exche- 
quer, and  a  secondary  in  the  Common  Fleas,  [now  since  the 
7  W.  4  <^- 1  V,  c,  30,  in  either  court  one  of  the  masters],  upon 
payment  of  a  fee  of  one  shilling;  and  notice  thereof  snail  be 
given  forthwith  by  such  party  to  the  opposite  party.**  Where 
the  defendant,  two  days  before  the  ena  of  term,  demurred  for 
the  purpose  of  gaining  time,  the  court  allowed  the  case  to  be 
set  down  for  argument  on  the  last  day  of  term,  and  refused  to 
allow  the  defendant  to  withdraw  the  demurrer  and  plead  the 
general  issue  (m);  but,  in  ordinary  cases,  the  notice  must  be 
given  in  sufficient  time  to  enable  the  opposite  party  to  prepare 
his  demurrer  books,  otherwise  the  court  will  refuse  to  near 
the  demurrer,  and,  probably,  allow  the  objecting  party  his  costs 
of  appearing  to  make  the  objection (n).  Set  down  the  demurrer 
for  argumenty  and  give  notice  thereof  accordingly  to  the  opposite 
attorney  or  agent {p). 


if)  Sec  Oarhe  v.  Darift.  7  Taunt  73: 
Beifley  V.  Horman,  3  Scott,  384. 

Qfi  See  Darting  v.  Gume^f  2  DowL  101. 

(h)  Orottiek  v.  PAUNp*.  3  Moa  &  Sc. 
138;  9  Bing.  723,  5.  C :  and  see  BrogtUm  v. 
Marriott,  2  Scott,  706. 

(0  Parker  v.  A<fey.  3  M.  ft  W.  830. 

{k)  CoMut  T.  Grar«9,  dted  by  Knowlet 
(amicwatrke)  in  3M.  &  W.  W:  and  we 


Bnmkt*  v.  Humphrtet,   8  Law   JouHL, 

X^a  Z^'f  ^»  »'f  «Mf  d«  Mr* 

(I)  Or  tHe»  eaneWi,  or  day  to  hear  eooa- 
lel  of  both  parties 

(m)  WUton  V.  Twsker,  9  Dowl.  83:  Cm- 
per  ▼.  HawkM,  1  C.  ft  J.  Sift 

tn)  Bntten  ▼.  BrHtm,  9  Dowl.  2301 

(o)  S«e  fonn  of  noCiiDe,  Chit.  Fonni, 
303i 


Afterwards,  upon  some  **  paper  day  ^  in  term,  {ante^  95),     boob  ii. 
tile  demurrer  will  be  caUed  on  for  argument,  in  the  order  m     ^^*^  "• 
which  it  standi!  on  the  paper.    A  special  application  for  an  ad-  Time  and 
joonBieiit  most  be  maide  two  da^s  before  the  time  appointed  Ar'mnenL 
NrsifUDent.     All  cauaes  remaining  nndetermined  at  the  end     ^ 
rf  tkc  term  wiU  csome  on  in  the  next  term  in  the  order  they 
itad.    In  general,  no  argument  will  be  heard  on  the  first 
fMTor  last  four  days  of  the  term  (/>).    On  the  ailment,  the 
wmid  for  the  party  demuiring  is  first  heard  in  support  of 
thi demurrer;  next,  the  counsel  for  the  other  party  is  heard 
■  answer;  and,  lastly,  the  former  counsel  is  heard  in  reply. 
Om  counsel  only    on  each  side  (usually  the  junior,  where 
tiMreismore  thanone^  Is  allowed  to  argue  the  (^murrer.  The 
eovt  then  deliver   tneir  opinion;   according  to  which,  the 
ndment  is  afterwards  entered  for  the  plamtifif  or  the  de- 

Fonneiiy,  those  demurrers  which  were  not  intended  to  be  common 
iigwd  were  set  down  in  a  paper  called  the  "common  paper,"  f^JJ!****^* 
nd  weie  called  on  and  disposed  of  before  a  single  judge  in  the 
cnlrptrt  of  the  day;  those  which  were  to  be  argued,  were 
letdown  in  the  ^special  paper,'*  and  argued  before  the  full 
eoul  But  now  all  demurrers  to  which  a  joinder  in  demurrer 
b  added  are  supposed  to  be  arguable,  and  are  set  down  for  ar- 
fonent  accordingly  in  the  special  paper.  If  not  arguable,  the 
oppoflite  party  ought  to  have  applied  before  joining  in  de- 
marrer  to  have  the  demurrer  set  aside  as  frivolous,  and  as  to 
wluch  see  anUy  659. 

AmmimefU,  <Sfc.^  As  to  the  cases  in  which  the  parties  will  Amendment, 
be  allowed  to  amend  after  a  demurrer,  and  before  argument,  ^^'* 
w  fwif,  Book  IV,  Part  I,  Ch,  28.  Frequently,  on  the  case 
eoming  on  for  argument,  when  the  judges,  on  perusal  of  the  de- 
Borrer  books  or  hearing  counsel,  think  that  the  objection  is 
«dl  founded,  they  will  express  that  opinion,  and  8ue;gest  to 
the  opponte  counsel  the  expediency  oi  amending,  and  which, 
if  acceded  to,  will  be  permitted  on  payment  of  costs.  But,  if 
coonsel  persist  in  arguing  in  support  of  the  pleading,  and  the 
court  have  delivered  their  opinion,  they  will  seldom  after- 
wards permit  an  amendment  {q).  Under  particular  circum- 
ilanees,  however,  the  court  have  allowed  a  defendant  to  with- 
draw his  demurrer,  and  to  plead  de  novo^  even  after  argu- 
iient(r),  the  defendant  producing  an  affidavit,  distinctly 
Aewing  a  ground  of  defence  upon  the  merits  («).  If  there 
be  issues  in  law  and  in  fact,  and  the  latter  be  tried  first,  and 
eoBtingent  damages  assessed  as  to  the  demurrer,  the  court,  it 
aeems,  will  not,  m  that  case,  allow  either  of  an  amendment  or 
ofthe  demurrer  being  withdrawn  (^). 

Judgment.']  In  the  evenina  ofthe  day  of,  and  after  the  argtt-  JudgmenL 
Mi/,  obtain  from  one  of  the  masters  a  peremptory  rule  **  that 

<»)  M.   T.»  30    G.  9,    mt«,    95,  96  :  9  Wfls.  173:  PaUm  t.  Bradkif,  2  Moo.  ft 

Loft,  379.  P*  7& 
M  TiU.  710:  ChIL  Son.  Ptac  149.  («)  Bnmak  y.  Roberta,  1  Soott,  364;  1 

th  Hmp«a  ^.  ii*l9€r9,  4  T.   R.  690:  Dine.  N.  C.  481.  S.  C :  tM  MormU  v. 

GmmtT^&ddktg»,  Sav    316:  Html  t.  Sign,  9  M.  ft  W.  9S. 

SBvr.  910;  9  Ld.  Ken.  030,  S.  C:  Amhu, 
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judgment  be  entered  far  the  plaintiff  or  defendant,"  oi  the  ow 
.  may  be.  Serve  a  copy  thereof  on  the  opposite  attorney  or  o^Ht 
Judgment  upon  demurrer  is  interlocutory  or  final,  in  tlie  mmt 
manner,  and  in  the  same  cases,  as  judgment  by  defanlt  (■)i 
If  interlocutory,  proceed  to  execute  your  writ  of  inquiry,  9rU 
have  principal  and  interest  computed  by  the  master,  acoordni§U 
the  nature  of  the  case^  and  sign  final  judgment^  and  tax  your  mAl 
as  directed  pasty  702.  We  have  seen,  ante,  (>6 1 ,  that  the  /iMrfv 
may  give  notice  of  inquiry  on  the  back  of  the  demurrer  ukm  m 
demurs,  or  on  the  back  of  the  joinder  when  the  defendant  demmt. 
If  the  judgment  be  final,  sign  it  with  the  master,  as  dirmUi 
post,  702,  for  which  the  rule  above  mentvmed  will  be  his  autkoril^ 
As  to  the  necessity  of  suggesting  breaches  upon  the  roll,  amr 
judgment  upon  demurrer  in  debt  on  bond,  and  the  mod«  of 
making  the  suggestion,  and  of  proceeding  to  an  inquiiy  thflr^ 
on,  see  post,  Ch,  4,  Sect,  3. 

In  entering  the  judgment  on  the  roll,  if  there  be  butanMb 
issuCy  then  immediately  after  the  joinder  in  demurrer,  whub 
concludes  the  issue,  enter  the  ap]>earance  of  the  partiei^  and 
the  judgment  (j:).  If  tlie  judgment  for  plaintiff  upon  the  d^ 
murrer  be  merely  interlocutory,  and  a  writ  of  inquiry  ei^ 
cuted,  then  follow  on  the  roll  the  award  of  the  writ  of  inqiiiiy, 
an  entry  of  the  return  of  it,  and  the  finding  of  the  inquMt; 
and,  lastly,  an  entry  of  the  final  judgment,  as  mentioned  tn/ri. 
As  to  the  judgment  for  plaintiff  upon  demurrer  to  a  plea  in 
abatement,  see  ante,  656  (y).  If  the  judgment  on  a  siii^e 
issue  be  for  the  defendant,  then  immediately  after  the  entiy 
of  the  joinder  in  demurrer,  as  above,  enter  the  appearance  « 
the  parties,  and  a  judgment  of  nil  capiat  per  breve  (z).  This 
is,  of  course,  a  fiuiil  judgment,  and  gives  the  defendant  his 
costs. 

Wlien  tlicre  are  several  issues  in  law  and  in  fact,  if  the 
issues  in  fact  were  tried  before  the  determination  of  the 
demurrer,  tlicn  immediately  after  the  award  of  the  teMrt, 
(as  mentioned  ante,  661),  enter  the  jurata  ponitur  in  ft- 
spectu  and  posteay  as  directed  Vol.  /.  3f38 ;  tnen  enter  the 
appearance  of  the  parties,  and  judgment  upon  the  demurrer; 
and  histly,  the  final  judgment  (a).  But  when,  of  several 
issues  in  law  and  in  fact,  the  issues  in  law  have  been  tried 
first,  and  found  for  tlic  plaintiff,  then  immediately  after 
the  joinder  in  demurrer  enter  the  judgment  on  the  aemur- 
rer ;  then  an  award  of  a  venire,  as  well  to  try  the  issues 
in  fact,  as  to  inquii*e  of  the  damages  upon  the  issue  in 
law  ;  then  the  jurata  ponitur  in  respectu,  and  postea,  as  ante, 
328  ;  and  lastly,  the  final  judgment  (/>).  But  if  the  plaintiff 
be  content  to  take  damages  upon  the  judgment  on  demurrer 
only,  he  may  execute  a  writ  of  inquiry  as  to  that  judgment, 
or,  in  the  case  of  a  bill  of  exchange  or  the  like,  may  have  it 


(tt)  SecBosr.  701. 

(x)  See  forms  of  the  entry,  Chit  Forms, 
304  tn  309.  See  Attwood  v.  Burr,  1  Salk. 
402:  SL.  Raym.  821,S.  C. 

(y)  See  the  forms.  Chit.  Forms,  304. 

(:)  Sec  the  form  on  demurrer  to  a  de- 
daration  or  replication.  ChiL  Forms,  303 ; 
the  like  on  demurrer  to  a  plea  or  rejoin- 
der. Id.  304;  the  like  on  demurrer  to  a 


Slea  in  abatement.  Id.  .104;  the  like,  on 
eniurrer  to  a  replication  to  a  plea  in 
abatement.  Id.  30A. 

(a)  The  entry   of  any  continuaaoeB, 
either  by  euria  adtflmtri  vutt,  or  by  He»> 
comet  nan  mitii  brere,  b  no  loDfcr  it- 
quisite.   (R.  H.,  4  W.4,  r.  9n 

(&)  See  ihe  form  of  this  entir,  S  Sannd. 
29B-a;l:  Chit  Forma,  305. 
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>  the  miisier,  and  he  may  enter  a  ncUepro§egu%  as  to    Book  h. 
in  iact(c).  ^^"  "- 

fendant  plead  several  pleas  to  the  same  or  several  wbere  De- 
a  dcdamtion,  and  the  pUdntlff  demur  to  some  of  the  ^S^^^^'^ 
\  take  issue  upon  others;  if  the  defendant  succeed  of lemi^ 
of  the  pleas  demurred  to,  and  that  plea  be  an  answer  KJ?u2j^» 
>le  action,  the  plaintiff  shall  not  have  judnnent  upon       ^""^^ 
in  fBucty  should  they  be  found  for  him  (a) ;  but  the 
ment  that  shall  be  entered  is  nil  capiat  per  hreve. 

By  Stat.  8  <fr  9  FT.  8,  c.  11,  g.  2,  if  either  plaintiff  Cotti. 
mt  hare  judgment  upon  demurrer,  he  shall  be  en-  ccMniiy. 
Bosta,  and  mav  have  execution  for  the  same  by  ca, 
faciaSy  or  elegtt.  This  statute,  however,  did  not  ex- 
lemtUTers  in  abatement,  nor  to  actions  where  the 
woald  not  he  entitled  to  damages  if  he  had  a  ver- 
But  now,  by  the  Law  Amendment  Act(/^,  ''where 
b  shall  be  given  either  for  or  against  a  plaintiff  or 
nt,  or  for  or  against  a  defendant  or  tenant,  upon  any 
:  joined  in  any  action  whatever,  the  party  in  whose 
icn  judgment  shall  be  given  shall  also  have  judgment 
;r  his  costs  in  that  behalf." 

recent  case,  where,  to  a  declaration  in  two  counts,  where  there 
it  pleaded  two  pleas  to  the  first  count  and  one  to  the  Kj^jJ^Liw. 
ssues  were  joined  on  one  plea  to  the  first  count,  and 
lea  to  the  second  count ;  the  other  plea  to  the  first 
ss  demurred  to :  the  plaintiff  took  tue  issues  in  fact 
and  a  verdict  was  found  for  the  plaintiff  on  the  issue 
irst  count,  and  damages  assessed  ;  and  for  the  defend- 
:he  issue  on  the  second  count :  afterwards,  on  the  de- 
to  the  other  plea  to  the  first  count,  the  defendant  had 
it :  Held,  that  the  plaintiff  was  entitled  to  all  the  costs 
rial  on  the  issue  on  which  he  had  succeeded,  including 
ition  to  the  pleadings)  briefs,  witnesses,  &c. ;  and  that 
ction  arose  from  his  having  tried  the  issues  in  fact 
hat  in  law,  especially  as  a  judge  at  chambers  hud  re- 
t  application  by  the  defendant  to  order  the  trial  of  the 
1  met  to  be  postponed  till  judgment  was  given  on  the 
BrQy). 

re  there  were  several  issues  in  fact,  and  a  demurrer  to 
der,  the  defendant  had  leave  to  amend  upon  ]>a}Tnent 
) ;  and  upon  taxation  of  the  costs,  the  briefs  and  de- 
hooks  were  charged  for,  as  containing  all  the  issues  in 
well  as  at  law ;  it  was  held,  that  the  master  was  right  in 
ring   the  charges  so  far  as    related  to   the  issues  in 

• 

ise  was  entered  in  the  paper  for  argument; — a  defend-  Coitsof  At- 
ing  demurred  to  a  repbcation,  the  plaintiff  got  the  case  '*°"*™* 

mdl  WQ,  n.  (I) :   and  toe  Firm-  action,  the  court  will  allow  him  to  strike 

iftam,  1  Snr.  S3Ai  Anon.,  I  Sallu  out  the  other  plea  on  {taying  coHts  of  the 

tBii  poai,  723.     See  the  fonn,  Inues  Joined  on  them.    [Youngs.  Beck,  ^ 

M,  9m,  See.    See  the  form  of  Dowl.  8i>4). 

oecM*  where  there  are  Imuc*  in  (0)  Mullock.  145. 

lav.  Chit.  Forma,  fl9.  (/)  3  ft  4  W.  4,  c.  42,  s.  34:  and  see  3 

DodL  80,   n.  <l).     Vhere  the  Rep.  C.  L.  Com.  2.5.  76- 

oiiCaJoa  jtMlginent  on  one  of  (g)  Bird  v.  Hig^n*jn,  5  A.  &  E.  83. 

'fffffy  to  ^  whole  cause  of  {h)  Jvneg  v.  Hobertst  2  Dowl.  374. 
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Book  u. 
Paat  u. 

when  DO 
Joinder. 


ExecatloiL 


Demurrer — Broceedings  on, 

put  into  the  paper  as  for  argornent,  and  the  defendai 
prepared  to  argue  the  point;  but  it  appeared  that  the  ] 
nad  not  joinea  in  demurrer,  and,  of  course,  no  papc 
were  delirered  to  the  judges;  it  was  held,  that  the  de 
was  not  entitled  to  his  costs  of  appearing  for  aigument 

ExeeuHonJ]    The  execution  is  the  same  as  in  othe 
{See  ant9y  905  to  456). 


(I)  Hncwra  ▼.  HuUsruy.  a  DowL  4S7- 
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BOOK  IL 


PART  III. 


€EEDINGS  UPON  NUL  TIEL  RECORD. 


I  Record  of  the 
rt  ia  pleaded, 
SfC.,  669. 
67(L 

xeni,  ifc,  id, 
671. 
\tumf  id. 
dmentf  id. 


2.   Wken  a    Record  of  amother 

Court  is  pleaded. 
Plea  qf  Judgment  recovered 

in  another  Court,  672, 
/jtmie,  id. 
Certiorari,  id. 
Trial   and  eubeequent  Pro^ 

ceedinge,  673. 


When,  a  Record  of  the  same  Court  is  pleaded. 

fc.l  ON  a  record  of  the  same  court  being  pleaded, 
plaintifif  replies  nul  tid  record,  or  when  he  replies  to 
nul  tiel  record,  he  concludes  his  replication  that  the 
ay  be  inspected;  and  a  day  is  accordingly  given  to 
es  for  that  purpose  (a).  As  this  completes  the 
,  you  may  make  up  the  issue  and  deliver  it  as  in 

cases (6).  It  is  tne  same  in  form  as  in  an  issue 
'  the  country  (c),  excepting  the  conclusion  (c7). 
lintiff,  however,  when  the  defendant  pleads  a  record 
ae  court,  instead  ofrepl^n^  nul  tiel  recordy  may  de- 
he  defendant  a  note  in  writing  of  the  term  and  number- 
eon  such  judgment  or  matter  of  record  is  enteredy  or 

record  is  entered  or  filedy  ory  in  defauU  thereof  ,  the 
oi  to  be  receivedy  ana  the  plainlijf  m<w  sign  judg- 

But  this  cannot  be  done  when  the  defendant  pleads 
>f  another  court;  and  as  to  which,  see  posty  672, 
the  plaintiff  replies  nul  tiel  record,  he  should,  in  the 
Bencn,  obtain  from  one  of  the  masters  a  rule  to  produce 


Book  if. 
Part  hi. 

iMue,  Form 
of,  die 


Demand  of 
Term  and 
Number  of 
the  Roll. 


Rule  to  pro- 
duce the  Re- 
cord. 


e  fonn,  CbiL  Forms,  311. 
4  W.  4.  r.  A.  ante.  Vol.  I. 
beoD  hrid  In  the  Common 
m  Om  yctte  ia  complete  br 
the  iiMpeetioo  of  the  reoorcl, 
■ftnileiit  demur  to  the  repU* 


t  oD  Cte  production  of  the 


(c)  See  VoL  L  199. 

(d)  See  thefonn.  Chit  Forms,  .312. 

(e)  R.  T.,  5  ft  6  G.  2,  Q.  B.t  Imp.  C.  P. 
7th  ed.  S92:  Tkid,  9th  ed.  748:  KeU.  1*5, 
96:  ThenbaU  r.  Long,  1  L.  lUym.  347; 
Holt,  557.  &  Ct  Oemer  v.  Wickett,  Id. 
550;  18  Mod.  350.  8.  C:  WUmm  v.  IngoU- 
btf,  8  Id.  1179:  HiaUur  r,  Wiseman,  2  Str. 
823;  1  Saui»d.9B(»  n.(3/.  See  a  form  of 
denund,  ChiL  Forms,  311. 
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Book  if. 
Pamt  iir. 


Notice  by 
PUfaitiffor 
Production 
of. 


Trial. 


Judgment, 
For  Plaintiff. 


Nul  tiel  Reeord^-ProeeedingB  on. 

the  recard(f);  enter  U  wiih  him,  and  eene  a  copy  of  ii  am  ik€ 
defendants  attomev  or  agend.  It  is  a  four-da^  rule.  Intlie 
Common  Pleas  and  Exchequer,  he  oUamsa  rule  for  judgmmtf 
and  serves  a  copy  on  the  dkfindanfs  attorn^  or  agent. 

When  the  plaintiff  replies  to  a  plea  of  nul  tiel  record,  ha 
must,  in  the  Queen's  Bench,  give  a  notice  in  writing  to  the 
defendanfs  attorn^  or  agent  that  he  will  produce  the  record  em 
the  day  therein  mentienedy  (§).  In  the  Common  Pleas  and 
Excheauer,  he  obtains  a  rule  for  judgment,  and  serves  a  oegg 
on  the  defendants  attormy  or  agent. 

Trial^  Let  the  party  who  has  to  produce  the  record  bespeak  U 
at  the  Treasuryy  and  desire  that  it  mag  be  brought  into  oomL 
upon  the  dag  appointed  bg  the  notice  or  rule  above  mentiomem, 
£et  the  party  entitled  to  juchmetU  instruct  counsel  to  move  for  U; 
and  the  opposite  partyy  if  he  contest  it,  will  instruct  eounsd  t$ 
oppose  the  motion.  On  the  motion  being  made,  the  master  wiU 
declare,  whether  the  record  is  in  court  or  not.  Ifthereeordhe 
not  produced,  or  if  produced  and  found  not  to  maintain  tie 
plea,  judgment  of  failure  of  record  is  given  for  the  pppomtt 
party{h),  otherwise  judgment  that  the  party  hath  perfedsi 
the  record  toill  be  given  for  the  party  who  pleaded  it.  If  a 
record  be  produced  which  ought  not  to  be  so,  the  course  wiU 
be  to  apply  to  the  court  from  which  the  record  is,  to  quash  the 
roll  (t).  Upon  a  plea  in  abatement  of  another  action  pending 
in  another  court  for  the  same  cause,  concluding  with  a  promt 
patet  per  recordum,  it  is  sufficient  to  satisfy  the  plea,  if  a  record 
of  a  writ  be  produced  (it).  But  where  the  plaintiff  issued  two 
writs,  one  out  of  tlie  Common  Pleas,  which  was  never  served, 
and  the  other  out  of  the  Excheauer,  on  which  he  proceeded 
to  declare;  and  the  defendant  pleaded  to  the  action  in  the 
Exchequer,  another  action  pending  for  the  same  cause  in  the 
Common  Pleas;  the  plaintiff^replied  nul  tiel  record,  and  served 
the  defendant  with  a  rule  to  produce  the  record  ;  and  the 
defendant  having  mode  up  a  roll  from  the  prcfcipe  on  the  file 
of  the  Common  Pleas,  that  court  ordered  it  to  be  cancelled 
with  costs  (^).  And  where  a  defendant  who  had  been  sued 
in  the  Common  Pleas  signed  judgment  of  nonpros,  after  which 
the  plaintiff  proceeded  against  him  in  another  action  for  the 
same  cause  in  the  King's  Bench,  the  latter  court  would  not 
permit  him  to  abandon  his  jud^ient  of  nonpros,  and  plead  the 
pendency  of  the  former  action  m  the  Common  Pleas  (m). 

Judgment,  jSfc]  Judgment  for  the  plaintiff  is  interlocutory 
or  final  in  the  same  manner,  and  in  the  same  cases,  as  judgment 
upon  demurrer  or  default  (n).  If  interlocutory,  iTuiite  an  in* 
cipitur  on  plain  paper^  and  take  it  to  the  master,  as  directed 
post,  7*35,  and  he  will  sign  judgment.  Then  proceed  to  sue  out 
and  execute  your  writ  of  inquiry,  or  have  principal  and  interest 

(/)  See  the  form.   Chit.  Panns,  312:    Bwitneit,  4  Dowl.  Ian. 
Bef^y.  GrmvUltt.H  Dowl.  602.  A  notice        (i)  Kerbe^  v.  Stg^en^  S  DowLMBi  UL 
bv  platntilTon  defmdant  to  produce  the   813. 


record  would  be  irregular.    (I<L) 
{Mi  Tidd.  9th  ed.  7431    See  the  form. 

Chit.  FomM,  312: 
(A)  Jtmet  T.  Hatf,  Fort.  353:  HiowfO  v. 

Dtron,  Lutw.  94A;  see    Munlutibtek  v. 


ik)  Ker^  t.  SUttgen,  9  Dowl.  81S;  4  U. 
Sc  Scott.  481,  &  G 
(/)  K«r«4r  v.  Slggirt,  9  Dowl.  6891 
(m)  f¥pper  V.  H^tatfty,  3  DdwL  81% 
(fi)  See^oie,  701. 
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mf^ly  the  master ,  tuxording  to  the  nature  of  the  CMe,  and    Book  n. 

minaiJMdpment,  as  directed  post,  720,  S^.  (p).    In  the  court    ^^"  '"• 

(f  (ftem^s  Bench  or  Elxchequer  it  is  not  necessary  to  have  a  rule 

ifm  ifUeHocutory  judprnent  eon  he  signed.    If  the  judgment 

k  final,  write  out  a  pnecipe   of  a  rule  for  judgment  on  a 

fy^JMperfq),  and  take  and  enter  U  with  the  master;  and  in 

kCmmon  Pleas,  ^ou  must  get  the  mastery  upon  the  expiration 

fAe  rule,  to  certify  on  the  back  of  it  that  no  cause  has  been 

iflm.   The  rule  expires  in  four  days  exclusive  of  the  day  on 

rliieh  it  is  entered,  and  inclusive  of  the  last  day,  unless  the 

Bt  daj  be  a  Sunda v,  Christmas-day,  Grood  Friday,  or  a  day 

ppointed  for  a  public   fast  or  thanksgiving;  in  which  case 

nt  ds^  would  not  be  reckoned  as  one  of  the  four  (r).    A/ier 

ieezptnrfioA  of  these  four  degfSy  male  an  incipitur  on  plain 

fpfr,  and  take   it  to  the  ntaster,  who  will  sign  the  judgment; 

imlii  opposite  party  the  usual  one  da^s  notice  of  your  intention 

» (u  ike  costs  («),  andy  on  the  day  named  for  such  taxationy 

fkt  ike  pidgment  paper  to  the  master,  who  wilt  tax  the  costs y  and 

wuitkem  on  it.       You  ntay  then  sue  out  execution  {t).    Notice 

)f  taxation  of  costs  is  not  requisite  where  the  plaintiff  has 

ipptared  for  the  defendant  (ii).    Judgment  upon  a  replication 

«  wd  tiel  record,  to   a  plea  in  abatement  is,  we  have  seen, 

(mte,  656),  not  final,  but  merely'  a  respondeas  ouster, 

Jodj^ent  for  the  defendant  is,  of  course,  final;  and  signed  For  Defend- 
v above  directed,  a  rule  for  judgment  having  been  previously  *°^ 
ghrwL 

In  entering:  the  proceedings  upon  the  roll — if  the  issue  be  Entry  of  Pro- 
rate, theny  tmmedtately  after  the  conclusion  of  the  issue,  enter,  JJ^iJ^Jl*" 
H  f  WW  paraaraphy  the  appearance  of  the  parties  and  thejudg- 
■flrf;  and  if  the  judgment  be  interlocutory,  and  the  unit  of 
■91117  have  been  executed,  enter  the  award  of  the  unit  of  inquiry, 
^return  to  it,  and  the  Jindina  of  the  inquest,  and,  Uutly,  the 
fMljadqment.  But  where  there  are  several  issues,  some  to 
Retried  Dy  the  record,  others  by  the  country,  the  entries  may 
k  node  in  the  manner  directed  ante,  666,  as  to  proceedings  upon 
tdemurrer,  mutatis  mutandis  (jr). 

Cost*.']  The  party,  in  whose  favour  judgment  is  given,  is,  in  Cosu. 
evDeral,  entitled  to  costs  as  on  trials  by  jury  ;   however,  in 
«ht  on  judgment  recovered  bv  plaintifP,  (in  which  this  issue 
frequently  arises),  the  plaintiA'  will  not  oe  entitled  to  costs, 
DnlesB  the  court  or  a  judge  thereof  shall  otherwise  order  (^). 

Execution,']  The  execution  is  the  same  as  in  ordinary  cases.   Execution. 

Awtendment,]   When,  in  consequence  of  variance  between  Amendmcnu 
the  record  produced  and  that  stated  in  pleading,  the  defen- 
dant is  entitled  to  judgment  of  failure  of  record,  the  court  will 
not  permit  an  amendment   to  be  made  at  the  trial  by  the 

fp)  See  ifoae$  ▼.  Compton,  6  M.  &  SeL  record.  Id.  309. 

m.  (ti)  See  R.  H.,  4  W.  4,  r.  17,  potl.  Book 

if)  See  the  tbna  of  the  nwrnorandum,  IV.  Part  I.  Chap.  ao. 

Chh  F<VB»»  314.  (')  See  as  to  the  forms,  Chit.  Forms, 
(r)  B.  H.,  2  W.  4,  r.  8,  amU,  SIX  31A.  See  as  to  the  form  of  the  Jury  pro- 
it)  SetmMit,  334.  osm,  where  there  are  several  issiies.  some 


f)  Se  •  the  fonns  of  Jndgment  for  plahi-   to  be  tried  hy  the  country,  and  others  by 
tiff  an  wW  tiel  reoont.  Chit.  Forms,  315;    the  record.  Id.  6SL 
ott^adgnmt  tar  deteadaot  aa  tniltitl       (|r)  43  O.  3,  c  4C,  s.  4. 
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record,  so  as  to  prevent  the  defendant  from  obtaining  judgment: 
but  on  a  special  application  for  that  purpose,  the  plaintiff  wiU 
be  allowed  to  amend,  even  afler  judgment.  Thua,  an  amend* 
ment  has  been  allowed  after  judgment  of  fiedlure  of  reooidy 
where,  in  an  action  on  a  judgment,  the  declaration  stated  it  to 
have  been  recovered  in  a  term  different  from  that  which  i^ 
peared  on  the  record,  and  that  it  was  against  one  defendrafc 
only,  where  it  was  against  more  than  one  (^r).  Also,  whnt 
in  debt  on  a  reconiisance  of  bail,  the  declaration  stated  it  to 
have  been  entered  into  in  an  action  of  debt,  and,  on  trial  Irjf 
the  record,  it  appeared  to  have  been  in  an  action  of 
sit  (a). 


2.   When  a  Record  of  another  Court  is  pleaded. 


Plea  of  Judg 
ment  reco- 
vered in  ano- 
ther CourL 


Plea  of  Judgment  recovered  in  another  Court,']  The  plea  cf 
judgment  recovered  in  another  court  used  to  he  frequently 
adopted  for  delay,  when,  in  truth,  no  such  judgment  ever  ex- 
isted. To  prevent  this,  the  rule  of  H.  71,  4  JV,  4,  r.  8»  n- 
quires,  that  '^  where  a  defendant  shall  plead  a  plea  of  judsment 
Marginal       recovered  in  another  court,  he  shall  in  the  margin  of  sucn.  plea 

onfumberof  ®**^  ^®  ^*^  ^^  ®"^^  judgment,  and  if  such  judraient  shall  be 
Roll."  in  a  court  of  record,  the  number  of  the  roll  on  which  such  pro- 

ceedinj^  are  entered,  if  any ;  and  in  default  of  his  so  doing,  the 
plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea; 
and  in  case  the  same  be  falsely  stated  by  the  defendant,  the 
plaintiff,  on  producing  a  certificate  from  the  proper  officer,  or 
person  having  the  custody  of  the  records  or  proceedings  of  the 
court  where  such  judgiuent  is  alleged  to  have  been  recovered, 
that  there  is  no  such  record  or  entry  of  a  judgment  aa  therein 
stated,  shall  be  at  liberty  to  sign  ludgment  as  for  want  of  a 
plea,  by  leave  of  the  court  or  a  judge.  ^(6).  The  rule  applies 
only  to  a  plea  of  judgment  recovered,  strictly  so  called,  ana  not 
others,  such  as  a  plea  by  an  executor  of  judc;ments  recovered 
against  the  testator,  whereby  the  assets  are  absorbed  (c). 

Issue.']  Let  the  issue  be  made  up  and  delivered  as  in  ordi- 
nary cases  {d ).  You  cannot,  in  this  case,  demand  a  note  in 
writing  of  the  term  and  number  of  the  roll,  &c.,  as  mentioned 
ante,  669;  but  you  must  plead  nul  tiel  record,  and  so  proceed  to 
trial. 


licue. 


Certicvari. 


CertiorariJ]  The  onlv  way  of  bringing  in  the  record  is  by 
writ  of  certiorari (e).  This  writ  must  be  sued  out  by  the  party 
who  has  to  produce  the  record,  directed  to  the  chief  justice, 
judge,  or  officer  of  the  court  below,  in  whose  custody  the  record 
is  supposed  to  be  (/).  If  it  be  the  record  of  an  inferior  court, 
it  may  be  sued  out  either  in  the  court  in  which  the  action  is 
pending,  or  with  the  cursitor ;  if  the  latter,  it  is  an  original 
writ,  tested  in  or  out  of  term,  returnable  on  a  general  return 

(s)  RMlaa  ▼.  stratum,  1  H.  BL  49.  N.  C.  304;  1  Scott,  119,  5.  C 

(a)  Munkenbeck  v.  Bt$^mea.  4  DowL  (rf)  See  Neti<bwy  v.  Stntdwiek,  Bamei. 

139:  Btutaa  v.  Stnttim,  1  H.  BL  49:  aee  335.    See  the  forma.  Chit.  Forma, «. 

iBadtworg  v.  Ftem/fng,  7  T.  R.  447  ^  (e)  Heumm  t.  Bnum.  2  Burr.  1094. 

{h)  See  form  of  plea  and  marginal  notea,  (/)  See  the  form  of  H,  Chit.  roina« 

Chit  Foima,  310.  318^ 
RNCPer  T.  l9od,  3  DowL  140{  1  Binf. 
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dijr,  and  made  oat  by  the  carsitor,  upon  your  famishing  him     book  h. 

withipit^.    If  sued  out  in  tHe   court  in  which  the  action     ^^*^  "'• 

is  pa%,  it  is  A  judicial  writ,  tested  in  the  name  of  the  chief 

JMtiee  or  chief  baron  on  some  day  in  term,  and  returnable  on 

ikj  eartain  io  term,  and  ng^ned   and  sealed  as  in  ordinary 

cMi.  It  is  sufficient  to  retnm  the  tenor  of  the  record  upon 

ii writ,  without  certifying  tlie  record  itself  (^).    But  if  the 

neoni  be  the  record  of  a  superior  court,  as,  for  instance,  if  the 

ittioobe  in  the  Common  JPleas,  and   the  record  be  one  of  the 

ftfleen^s  Bench,  you  must  firsit    sne   out,  with  the  cunitor,  a 

ttrtMrar^  directed  to  the  cliief  jnstice  of  the  Queen's  Bench, 

Rtomble  in  Chancery  ;  and  npon  tlie  record  being  certified 

iito  that  court  (A),  an  e^emplLncation  or  transcript  of  it,  under 

the  seal  of  the  Chancellor,  -will  be  sent  into  the  court  in  which 

tlie action  is  pending,  to  I>e  produced  upon  the  day  given  (t). 

If  the  action  be  in  the  Queen*8  Oench,  and  the  record  be  in  the 

CoEiffli  Pleas  or  Exchequer,  it    seems  that  you  may  proceed 

otker  by  certiorari  out  of  OliianceTy,  and  mittimus  thereon,  or 

Weetioninfrom  the  C^neen^B  3ench  in  the  first  instance  (k), 

frid  mid  subsequeni    JRiroce^inffs.']  Give  notice  of  your  Trfu  and 
Irapnginthe  record,  or    mle  the  other  party  to  bring  it  in,  p^SSSiJIm 
ad  pmeed  to  trial,    judgment,  &c^  as  directed  anie,  669, 

6t0. 


JjaalM^v.  LmccuMre.   3    Sallu  (I)  See  £«ttre0  t.  Lw,  Cro.  Car.  897. 

KGiftLEnratloB.  143.  (*>  ^^  <^  fono*  CbiL  Fonns,  312, 

n  tethefonn, Out.  Forms,  312>  313.     and  Tidd,  268. 
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CHAPTER  I. 


JUDGMENT  BY  COGNOVIT. 


4 

t 


The  Cognovit f  674. 

In  what  Casef  filed,  Sfc.  677. 

Judgment  on,  when  and  how  Signed , 

678. 
Esecution  on,  680. 


Cancelling  Cognovit  andHiHt§ 
aeide  Execution,  Sfc.,  id. 

Implied  Corifeuion  qf  AcHm, 
681. 

WHt  of  Inquiry,  681. 


The  Cognovit      The  Cognovit,']  WHERE  the  defendant  Las  no  available  de- 
fence to  make  to  the  action,  it  is  not  unusual  for  him,  instead 

What.  of  proceeding  to  trial,  or  of  allowing  judgment  to  pass  against 

him  by  default,  to  give  the  plaintiff  a  cognovit  or  written  con- 
fession of  the  action,  usually  upon  condition  that  he  shall  be  al- 
lowed a  certain  time  for  the  payment  of  the  debt  or  damages,  the 
amount  of  such  debt  or  damages  being,  in  general,  first  ascer- 
tained and  agreed  upon.  A  cognovit  is  supposed  to  bejgiven  by 
the  defendant  in  court,  and  it  impliedly  authorizes  the  plain- 
tiff's attorney  to  do  everythinff  necessarj'^  for  proceeding  with 
the  action  in  order  to  obtain  judgnient,  and,  consequently,  to 

At  what  state  enter  an  appearance,  if  necessary  (a).  A  cognovit  mav  be  given 

imreS^'  ^^  ^^y  *""®  after  the  process  is  sued  out,  and  even  before  it  is 
served  (6),  or  before  tne  plaintiff  has  declared  (c);  but  this  is 
not  very  usual ;  moreover,  if  the  defendant  he  a  trader,  and 
subject  to  the  bankrupt  laws,  an  execution  under  the  cogmtmi 
would  come  within  tne  meaning  of  the  108th  section  of  tbs 
Bankrupt  Act,  (6  G,  4,  c,  IG),  and,  probably,  be  unavailablei 
unless  the  cognovit  were  given  after  declaration,  as  required  by 
the  1  W,  4,  c,  7,  s,  7  (d),  A  cognovit  may  be  given  and  will 
be  valid,  though  the  writ  by  which  the  action  was  commeneed 
has  ceiised,  by  lapse  of  time,  to  be  in  form  against  the  defend- 
ant(a). 

1a)  Riehardmn  v.  Daly,  4  M.  &  W.  3841  Taunt.  7"! :  1  Moore.  428.  5.  G  .•  and  m 

.    )owl.2.\  S.  C  Dads  v.  Hughea,  7  T.  R.  907.  n.  (•>: 

(b)  Kirbjf  v.  Jenkim,  2  Tyr.  499:  and  Hui^  ▼.  JmHtngt,  ft  B.  A  C.  868:  Tkldl, 
aee  tVadf  ▼.  SuH/t,  R  Price.  513.  9th  ed.  599. 

(c)  Morteit  V.  HaU,  2  Dowl.  494:  Onrke  {d)  Ante,  433. 
T.  Jonet,  3  Id.  277:  W&Jb  v.  AtpinaU,  7 
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■ 

lid  seem  that  one  partner  cannot  bind  his  copartner    chap.  r. 
oritj  without  his  consent :  at  all  events,  after  a  part- 


I  dissolved,  one  of  the  partners  has  no  power  to  oind  ael^De- 

hy  giving  a  ctMncvit  to  pay  costs  as  between  at-  ftndanu. 
id  client  (e).    Wnere  one  of  several  parties  to  a  eog- 
s  after  the  others,  his  signing  relates  OBck  to  the  time 

Mining  (/)• 

scribed  form  of  copnami  is,  in  general,  requisite  (jg).  Form  of,  imd 

however,  alwavs  expressly  to  shew  the  temis  upon  ^^  ^f^**! 

IS  given.     If  any  agreement  or  understandmg  be  en-  A^raemeoL 

>,  contrary  to  the  express  terms  of  it,  the  court  will 

ineraL,  regard  such  agreement,  but  put  the  party  to 

Iv,  if  any,  by  action  (A).    Sometimes,  however,  the 

if  set  aside  a  judgment  entered  up,  and  ex€k:ution 

t,  contraiy  to  the  express  agreement  or  understanding 

larties  at'  the  time  of  confessing  the  judgment  (i). 

he  plaintiff,  on  the  eve  of  trial,  accepted  from  the 

t  a  eognomt  for  a  certain  sum  payable  at  a  future 

iill  dischai*^  of  the  action,  and  t)ie  master,  on  costs, 

the  plaintiff  costs  previous  to  the  cognovit;  the  court 

o  aiunit  the  plaintiff's  affidavit,  stating  a  verbal  agree- 

lat  he  should  have  such  costs  in  case  the  defendant 

aolt  in  payment,  and  that  he  had  made  such  de&ult, 

i  the  rule  for  the  disallowance  of  such  costs  absolute  (X). 

atute  3  G.  4,  c.  S9,  s,  4,  a  cognovit  which  is  to  be  The  Condi 

ordiiig  to  tliat  act  {post,  677),  to  make  it  availal>le  ^^""^.{il^"^^, 

rreditors,  in  the  event  of  the  bankruptcy  of  the  de-  wme  paiier. 

if  the  same  be  given  subject  to  a  condition,  such  con- 

lust  be  written  on  the  same  paper  or  parchment  on 

le  cognovit  is,  before  filing  it,  otherwise  it  will  be  void 

ist  tne  assignees  (/).     This  provision  is  extended  in 

f  the  creditors  of  an  insolvent  debtor,  by  the  1  t$jf  2  F. 

.  60  (»). 

ogmovit  generally  contains  an  agreement  upon  the  part  Agreement  to 

efendant  that  no  writ  of  error  shall  be  brought,  nor  J^^^^^yj,;.-. 

equity  filed  (») ;  and  if,  notwithstanding  this,  the  de-  Fa. 

4k>es  nring  a  writ  of  error,  the  allowance  of  such  writ 

^penedetUj  and  will  not  prevent  the  plaintiff  from 

\  him  in  execution  (o).    It  frequently  also  contains  an 

nt  to  waive  the  necessity  for  a  scire  facuu  to  revive 

fluent,  and  such  agreement  has  been  considered  binding 


T.  Dnkeitr4,  4  Moo.  &  P.  (m)  See  MorrUig  v.  MeUin.  6  B.  &  C. 

t.   375,  &  C .'  «ce  BnOton  ▼.  446 ;  9  DowL  6i  4ly.  A03,  decided  before 

Chit.  ttrn.  707:  Srcorf  v.  Sait,  the  7  G.  4«  c.  57* 

99:  3  Bmg.  101.  S.  C. :  Aianu  (n)  But    this  stipulation  does  not,  it 

,  1  C.«  M.  de  R.  48:  Beckham  v.  should  seem,  oust  the  superior  courts  of 

Kbs.  N.  C.  243.  their  hirisdiction.    (See  tVade  v.  Rofrerf, 

rrTr^mer,  1  Dawl.  SOT);  2  C.  2  W.  Bla.  7»i>:  KW  v.  HoUUter.  1  Wik. 

Tfr.  lis.  &  C  129:  poat,  «»3).    And  see  this  stipulation 

Imtl  r.  Jemtkng*.  ft  B.  &  C.  commented  on  in  the  case  of  Shaw  v. 

I  ft,  424,  S.  C    See  the  forms  MarquU  of  Worvetter,  4  Moo.  &  P.  21 ;  fi 

IJL  Forms,  318:  in  a0itumf>tit,  Bing.  .'SI7*  H-  C.    It  should  set-m  from 

ctertrocnt.  Id.  318.      Betieham  that  case,  that  such    stipulation  would 

iWntf.  N.  C.  243.  not  deprive  the  defendant  of  taking  ad- 

mmt.,  I  Salk.  400.  vantage  of  the  plaintiff's  not  execuihig  a 

V,  Britme,  6  Mod.  14:  Hatton  writ   of  inquiiy,  or  of  not    suggesting 

i  W.  Bl»-  M3:  fVooilmnn  v.  bmches  under  the  8  &  9  W.  3.  c    11, 

f  .  1037 :  9  Jurisc,  1:  putt,  bTS.  when  neoessary.   And  see  HoweU  v.  Sfrot- 

7  O.  &  R-  37^          «  *««.  2  >mith,  H9. 

MM   r.    tkmiei,  10  B.  &  C.  (o)  BUt  v.  Gompertz,  2  DowL  3B5. 

'.  <2rswr<  1  I>«^'-  ^***' 

C 


676 


Judgment  by  Cognovit. 


Of  Part  of 
Action. 


Stamp  on. 


Book  ii.    OR  the  defendant  (/?),  though  a  doubt  seems  to  have  been 

^ART  iv^  tlirown  upon  this  by  a  more  recent  case  (y). 

After  Pica         }^  g:iven  after  plea  pleaded,  it  contains  an  agreement  to 

pientievi.         withdraw  the  plea;  in  which  case  it  is  termed  a  eogncmt  aC' 

tionem  rclictd  rerificcUvme^  from  the  form  of  tlie  entry  of  it 

upon  the  roll  (r). 

The  cofjnorit  may  be  of  part  of  the  cause  of  action,  or  of  the 
entire ;  i^  of  part,  the  plaintiif  can  only  sign  judgment  for  the 
part  confessed,  and  proceed  in  the  action  as  to  the  residae  («). 
The  cogiwrit  may  be  wTitten  upon  plain  paper,  if  it  contiun 
no  terms  of  agreement,  to  the  amount  of  20/.,  between  Uie 
parties;  ])ut  if  it  contain  such  terms,  as  if  it  be  conditioned  for 
the  jMiyment  of  the  debt,  (to  the  amount  of  20/.  or  more),  or 
debt  rfnd  costs  (to  that  amount  or  more)  by  instalments  (<), 
or  the  like,  it  must  be  written  on  a  20^.  stamp.  In  a  late  caw^ 
it  was  held  that  a  cognovit^  on  which  judgment  was  not  to  be 
entered  u]),  unless  defiiult  sliould  be  made  in  payment  of  18A 
ddtt  and  intei^eat  from  26th  October  to  day  of  payment^  and 
coifts  on  IGth  February  then  next,  re(|uircd  a  stamp  (jr).  A 
Hti])ulution  not  to  take  advantage  of  the  cognorii  beins  given 
before  declaration,  <loes  not  render  a  stamp  necessary'  (y).  The 
want  of,  or  a  defect  in,  the  stamp,  will  not  render  the  cqgmcmi 
uniivmLible,  for  a  ])roper  stamp  may  be  procured  on  payment 
r>f  the  usual  ]>emdty  {oL),  ami  this  at  any  time,  even  after  a 
motion  to  set  aside  a  judgment  entered  uj)  on  it  (z).  But  the 
master  will  not,  in  general,  allow  a  coguorit  to  be  filed,  unlvs 
duly  stamped. 

By  a  geneml  rule  of  all  the  courts  of  //.  7*.,  4  jy.  4,  r.  72, 
"  no  warnmt  of  attorney  to  confess  judgment,  or  cognovit  at- 
tionem^  given  by  any  person  in  custody  of  a  sheriff  or  other 
officer  upon  mcime  process,  shall  be  of  any  force,  unless  there 
])e  prest»nt  some  attorney  on  behalf  of  such  person  in  cuxtody 
expressly  named  by  him,  and  attending  at  his  request,  to  in- 
form him  of  the  nature  and  effect  of  such  warrant  or  cognorit 
before  the  same  is  executed,  which  attorney  shaU  subscribe 
his  name  as  a  witness  to  the  due  execution  thereof,  and  declare 
himself  to  be  attorney  for  the  defendant,  and  state  that  he 
subscribes  as  such  attorney"  (a).  And  by  1  «S|-  2  F.  c.  1  lOi,  «.  9, 
after  reciting  that  "  it  is  expedient  that  provision  should  be 
made  for  giving  every  person  executing  a  warrant  of  attorney 
to  confess  judgment,  or  a  cognorit  actimiemy  due  information  of 
the  nature  and  effect  thereof,"  it  is  enacted,  "  that  from  and 
after  the  time  appointed  for  the  commencement  of  this  Act," 
[Ist  October,  18^,]  "no  warrant  of  attorney  to  confess  judg- 
iiK-nt  in  any  personal  action,  or  cognovit  actionem^  given  by  any 
ji'.'rson,  shall  be  of  any  force,  unless  therc  shall  be  present  some 
attorney  of  one  of  the  superior  courts  on  behalf  of  such  person, 
expressly  named,  and  attending  at  his  request,  to  inform  him 
r)f  the  nature  and  effect  of  sucii  warrant  or  cognovit  before  the 


Atte>tationby 
an  Attorney. 


tpt  Ilt-irrU  V.  Strattnn,  i  Smith,  6!*: 
MorriM  V  Jatf*.  2  B.  Ac  C.  242;  3  D.  ^ 
H.  CikX^,  S.  C:  lAX^i  Diet.  2nd  od.  1238. 
(7)  Hrath  V.  HrituUty,  2  A.  &  R.  3^ 
(r)  S'.r  the  form,  Chiu  Fonns,  31ii. 
i»)  1  Svllon,  .'{73:  Tidd.  <Hh  ed.  MK 
it)  Aiwx  V.  mri,  2  B.  dr  P.  IMi:  Rear' 
fUrti  V  Sutdiy,  4  1  a»t,  188:  Jaff  v.  Warrrn, 
I  C.  ^  P.  53i:  Mvrlfry  v.  HaU,  2  DowL 


4SVI :  Pitman  v.  Hun^fhy,  9  Tyr.  Wlft. 

(r)  PittHOn  V.  Hvnt/fvy,  2  Tyr.  SiHL 

(If)  (irem  v.  Gmjr,  1  DowL  3fii). 

( z)  Sec  BurtuH  V.  KirMtif^  7  Taunt.  174: 
2  Manh.  4fli),  &  C  :  CUiHie  v.  Jtmar,  3 
Dowl.  277:  Ao^  ▼•  TamUinton,  Id.  49: 
Pitman  v.  Hun^re^,  2  Tyr.  SMX, 

(»)  See  the  former  practice,  Tidd,  Nev 
Pract.28S. 


The  Cognovits — Attestation  of, — Filing  of,  Cu7 

L-dinc  b^  execut^l^  which  attorney  sliall  suhflcrilie  hit$  name  (m<  a     chai'  i. 

ritnessi  to  the  due  execution  thereof,  and  thereby  declare  him-  "  " 

nM  to  be  attumey  for  the  pemm  executing  the  Hame,  and  state 

:hat  he  sulKflcribe!>  as  such  attorney*'  (&).    And  by  the  KHh  .sect. 

•»f  the  same  act,  ^'a  warrant  of  attorney  to  confess  judgment, 

ifT  ojffhorit  artumem  not  executed  in  manner  aforesaid,  »ball 

not  he  rendered  valid  by  proof,  that  the  penton  exo<'Utin^  the 

sane  did,  in  iact,  understand  the  nature  and  eifect  thereof, 

Uhl  was  iiilly  informed  of  the  same."     These  sections  nn(l 

nil(^  and  the  decisions  relating  to  them,  will  1»e  found  here- 

ffter  {jM^^  683,  U84,  dO^)  noticed,  while  treating  of  warrants 

uf  atturuey. 

h  what  c€ues  FiMy  cSr.]  Bv  stat.  3  G,  4,  c,  J^O,  s.  3,  the  coff-  in  »hAt  c  asr« 
■Ofif,  if  the  action  be  in  tlie  Queen's  Bench,  (or  a  cojiy  if  tlie  '^'^*'  ^  *  • 
action  be  in  the  Common  Pleas  or  Excheouer),  when  given  in 
i  penonal  action,  and  an  affidavit  of  the  time  of  the  execution 
tnereof,  must  l>e  file<i  [with  the  masters]  within  twenty -one 
iUys  after  its  execution,  to  render  it,  or  any  judgment  or  ex- 
cniti<m  thereupon,  valid  as  against  the  assignees  (c)  of  the  de- 
fendint,  unless  judgment  l>e  signed  and  execution  issued  A\*ithiu 
the  twenty-one  days.  The  master's  fee  for  the  iiling  is  l.v.  (d). 
If  the  rognarit  l)e  made  subject  to  a  dcfeazance  or  condition, 
rarfadefeazance  or  condition  must,  in  order  to  make  the  cognapit 
^«ctiial  against  the  assignees  (e),  be  ^Titten  on  the  same  ]ia- 
I*r  or  panshinent  on  which  the  cogfiorit  is  written  l>efore  tlie 
time  wnen  the  same  or  a  copy  thereof  respectively  shall  be 
filed  (tf).  The  same  act,  section  7,  provides,  that  any  ])erson 
iiull  be  entitled  to  have  an  office  copy  of  the  coqnont,  upon 
ptving  for  the  same  at  the  like  rate  as  for  an  of!ice  copy  of  a 
jujgiment.  By  the  5th  section  of  the  act  the  masters  shall 
keep  a  book,  containing  particulars  of  each  cognovit  filed,  ^c. 

wTiere  a  warrant  of  attorney  was  not  filed,  as  directed  bv  C'«insc<j.jriKvs 
the  ,3  G.  4,  <r.  ao,  *.  2,  poH,  (J92,  and  execution  issued  after  an  *^^  "'^^  *-''''">^ 
act  of  bankruptcy,  but  more  than  two  months  before  the  coiu- 
miwion  issued,  it  was  held  not  a  case  within  the  protection  of 
6  G.  4,  c.  IG,  8,  01  (/);  but  whether  it  would  have  been 
vithin  that  act,  if  execution  had  l»een  executetl  before  any  act 
Af  bankruptcy,  has  not  been  decided  (^).  A  l>on(l  upon  the 
&ceof  it  appeared  to  l»e  conditioned  for  the  payment  of  a  sum 
rertain;  but  by  an  indenture  of  the  same  date,  declaring 
the  pnrpofifes  for  which  the  bond  was  executed,  it  was  agreed 
that  it  shouhl  be  lawful  for  the  obligees  to  commence  an  action 
upon  the  bond,  and  proceed  to  judgment  whenever  they 
u<>ald  think  fit,  and,  upon  judgment  Ijeing  obt^iined,  to  ia«iue 
ncecution ;  and  that  the  judgment  should  l)e  a  security  for  the 
paiment  to  the  obligees,  on  demand,  of  all  sums  of  money 
which  then  were,  or  might  thereafter  become,  due  to  them. 
A  judcTnent  having  l>een  entered  up  by  virtue  of  this  deed,  the 

•V  *«eforiinfatte»tation. Chit.  Form*,  if)  (Mmm  v.  Sanrtuftty,  1  Nev.  &  M. 

il7,.Vl  M;  4  B.  &  Ad.  SS.'i,  S.  C. 

")  Grwi  r.  iirap,  1  Dowl.  ,T»»:  limnett  iff)   Hi/mm  v.  Whittnker,  1   M.  &  M.  H. 

r.  Dumi  lii  B   A  C.  yftl  6  Man.  &  Ry.  It  savins  pretty  rimr  that  it  would  not,  in 

***•'  iitirri^  x    Veffira,  6  Id.  44;  9  DoWl.  tuchcHW.  be  iiinperativc  as  agam«t  the  m- 

•t  Rt.  Jia  rignew:  n)r  the  ,'J  G.  4,  c  :*►,  merely  pam- 

4iHQ  4  g  -m  S.B.  lyics  the  cognovit  &4  afjainnt  the  flat,  b\it 

„t  iQ'i'f  *i*  V.  J  •  Bennett  v.  DanMj  10  doei  not  give  the  flat  any  imwer  of  over- 

^*C  sii'Sren  r.  Gray,  1  DuwL  3SU.  reaching  the  act  of  bankruptcy. 
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Judgment  by  Cognovit. 

obligees  Issued  execution,  without  assigning  breaches  or  exe- 
cuting a  writ  of  inquiry  ;  and  the  court  held,  that  the  inden- 
ture, by  virtue  of  which  the  judgment  was  entered  up,  was 
in  legal  effect  a  cognovit  actionem,  within  the  meaning  of  the 
drd  section  of  the' statute  3  G,  4,  c.  89 ;  or,  if  not,  that  it  wm 
a  contrivance  to  defeat  the  provisions  of  that  statute ;  and  this 
indenture  not  having  been  filed  with  the  proper  officer,  within 
twenty-one  days  after  its  execution,  nor  judgment  entered  op 
within  that  period,  as  required  by  the  statute,  the  court,  upon 
application  by  the  assignees  of  the  obligor,  who  had  become 
bankrupt,  ordered  the  execution  to  be  withdrawn  (A).  Hm 
cognovity  though  not  filed,  is  not  absolutely  void,  but  only  in* 
opeirative  as  against  the  assignees  of  the  defendant  Bhould  bi 
become  bankrupt  or  insolvent  (»'). 

If  the  cognovit  have  been  filed,  as  above  mentioned,  and  the 
debt  be  af^terwards  satisfied  or  discharged,  a  judge,  upon  bei^g 
satisfied  of  that  fact,  may  order  a  memorandum  of  satiafiictioo 
to  be  written  upon  it  {j). 

The  Insolvent  Debtora*  Act  {h)  extends  these  proyinons  in 
favour  of  the  creditors  of  an  insolvent  debtor,  liut  it  b  pro- 
vided that  they  shall  not  extend  to  warrants  of  attorney  exe- 
cuted in  pursuance  of  the  insolvent  act  (/). 

Judgment  on,  when  it  may  he  signedJ]  If  the  cognovit  be  made 
unconditionally,  the  plaintiff  niay,  of  course,  sign  judgment 
and  sue  out  execution  as  soon  as  lie  pleases  (m).  But  if  made 
upon  t^rms,  judgment  cannot  be  signed  or  execution  sued  oat 
contrary  to  such  terms,  otherwise  the  court  or  a  judge,  upon 
application,  will  set  it  aside  (n),  or  a  judge  will  stay  the  pnn 
ceedings  until  the  defendant  lias  hod  an  opportunity  to  apply 
to  the  court.  Under  a  cognovit,  by  which  it  is  ag^reed  that  no 
judgment  is  to  be  signed  or  execution  issued  unless  de&uit 
made  in  payment  of  a  certain  sum,  with  costs,  by  instalmenta^ 
the  plaintiff  may  sign  judgment  and  issue  execution  for  the 
whole  sum,  if  defauU  is  made  in  one  instalment,  unless  then 
be  clear  words  restraining  plaintiff  from  so  doing  (o).  When 
the  cognovit  is  given  to  secure  the  payment  of  a  sum  by  instal- 
ments, and  default  is  made,  the  defendant  may,  it  seemsy  be 
charged  in  execution  for  each  of  those  defaults  as  they  an 
made,  without  any  leave  of  the  court  or  a  judge  (p).  where 
judgment  was  not  to  be  entered  up  until  the  final  hearing  of 
a  chancery  suit,  it  wtis  held  that  the  plaintiff  was  not  author- 
ized to  enter  up  judgment  pending  an  appeal  (^).  In  one  case 
the  defendant  gave  a  cognovit,  whereby  it  was  stipulated  that 
no  judgment  should  be  entered  up,  unless  default  should  be 
made  in  payment  of  the  debt,  with  interest  and  costs,  on  the 
Otli  November;  and  in  case  the  defendant  made  deifault  in 


ih)  Hunt  V.  Jerminga,  5  B.  &  C.  650; 
8  D.  &  K.  424,  S.  r. 

(0  Bennett  v.  Daniel,  10  B.  &  C  fiOO : 
Green  v.  Groy,  1  Dowl  320. 

(J)  3  G.  4.  c.  aU,  s.  8. 

(*)  ldc2V.  0.110,1.60. 

(/)  1  W.4.C38.  s.a; 

(m)  Caivert  v.  TomHn,  5  Bing.  1;  2  Moa 
»  P.  1,  &  r. 

\n)  Ante,  67^:  Hatton  v.  Young,  2  W. 
BL  943:  Perrp  v.  Turner,  2  Tyr.  121. 
See  MM  to  signing  it,  where,  by  the  teims 


of  the  cogmtritt  it  was  not  to  be  so  ontfl 
certain  proceedings  in  Chancery  wcfe  db- 
posed  of,  Jonea  v.  RejfncldM,  i  A.,  k  ^ 
384 :  Dunmer  v.  PitOier,  3  B.  *  Ad.  317. 

(o)  Roee  v.  Tomblutmm,  3  DowL  40:  Bsr 
rett  V.  Partington,  5  Bing.  N.  C.  487:  7 
DowL  447.  S.  C :  and  see  Lturiige  ▼. 
IMy.  1  M.  ft  SeL  706,  poet,  IBL 

(p)  DarU  V.  Gomjierfs,  9  DowL  407: 
see /MN«,  6118. 

iq)  Janet  ▼.  Rsynoidt,  3  N«T.  ft  M.  40i 
1  A.  &  E.  384,  5.  C 


Judgment,  when  and  how  signed,  67! 

{a}inent,  the  plaintiff  was  to  be  at  liberty  to  enter  up  judg-  i  hap  i. 
loeDt  and  proceed  to  execution.  It  was  held,  tliat  no  default  -  -  - 
could  be  made  until  the  plaintiff  had  furnished  the  defendant 
with  a  bill  of  the  costs,  and  given  notice  of  taxation ;  and  ni»t 
baring  done  so,  that  judgment,  signed  on  the  10th  November, 
was  iir^ilHT,  although  the  defendant  had  paid  no  part  of 
citber  the  debt  or  costs  (r).  But  had  there  been  a  stipulation 
fi>r  pa^-ment  by  instalments,  it  seems  the  plaintiff  might  have 
mgpiei  judnnent,  thouch  not  issued  execution,  without  taxa- 
tiuQ  (i).  If  before  judgment  siened  the  defendant  tender  the 
muMmt  of  the  cogncrit  to  the  plaintiff,  an^  judgment  signed 
ifterwards  will  Ije  irregular,  unless  the  plaintiff  have  made  a 

r-     nlisequent  demand  (t), 

^        It  aeems,  that  parol  evidence  is  inadmissible  to  shew  that  a 

f      ttptrii  absolute  in  its  terms,  was  given  upon  a  condition  that 

I     tu  defendant  should  have  three  months'  time  (zi). 

Formerly,  judgment  might  have  been  entered  up  after  the  Afer  Death 
death  of  tfie  plaintiff  or  defendant,  pending  the  vacation,  as  of  "^  Pa't'*'^ 
the  preceding  temi  (x);  and  where  a  coptioritwas  given  on  the 
8di  February-  in  Hilar>'  term,  with  a  condition  that  judgment 
ihoold  not  be  entt^red  unless  default  should  be  made  in  ]>av- 
loent  on  the  ensuing  1st  April,  and  the  defendant  died  in 
Hilar}'  vacation  before  the  1st  April,  judgment  entered  uj)  on 
the  10th  April  in  Hilary  vacation,  after  defendant's  death,  was 
htU  regular,  as  relating  to  the  first  day  of  ililary  term,  as 
abD execution  tested  of  a  day  anterior  in  that  term  to  the  de- 
fendant's death  (jr).  Now,  however,  as  judgments  have  not 
rince  the  rule  of  //.  71, 4  IV.  4,  r.  3,  {ante,  ,%*«]),  relation  to  the 
fint  day  of  the  term,  but  to  the  day  on  which  they  are 
actually  signed,  this  cannot  be  done  (y). 

Judgment  fm^  how  8igned,~\  Where  the  ewpiovit  is  given  before  Jixigim-nt. 
plea  pleaded,  and  the  defendant  has  not  appeared,  you  must  ^"*  »'*-'"«*• 
eiier  a  common  appearance  (z)  for  fiim,  m  purjtitance  of  the 
Matnte,  before  you  can  sign  jiidffmerU  (a).  If  the  cognovit  has 
been  given  before  di*claration,  there  is  no  occasion  actually  to 
file  or  deliver  any  declaration  (A).  If  the  cognovit  does  not 
o^rte  on  a  specific  snmfor  costs  of  the  action,  th€y  must  be  taxed, 
if  ore  you  can  sign  judgment  (c);  and  a  notice  oftajcatioti  must, 

^f^  Boath  V.  ParXnr,  3  M.  &  W.  M:  6  5  DowL  A84,  &  C.)    In  Airiwt  v.  Hufrhe*, 

DovL  87.  &  ('.■•  and  we  IVUton  v.  Nor-  7  T.  K.  2n6.  where  a  judgment  wbh  irre- 

A«ik,  4  DowLKlS.  gularly  sunned   without  filinf;   common 

r<)  BmrrHt  v.  Partittglun,  5  B'mg.  N.  C.  Mil  for  the  defendant  hi  due  time,  the 

tfST:  7  DovL  447*  S.  C.  defendant  wa»  held  to  be  e»toi»ited  from 

:rt  Amim.^  1  Dowl.  17.1.  obi^ecting  to  the  irregularity,  having  given 

-V.I  n^^Mtntan  v.  .Fbrrf,  (j.  B.,  M.  1837 ;  S  a  cofcnotit,  and  the  plaintiff  having,  licfore 

Juriit,  1.  the  objection  wu  made,  filed  common  bail 

fr:  Calrrrt  v.  TomHn,  5  Bing.  1;  2  Moa  nunc  pro  hmc,-  but  when  that  caae  H'aa 

&  P.  I,  S.  C-  CMvie  V.  AUawa^t  S  T.  It  derided,  there  was  a  relation  to  the  firkt 

JS7  day  of  the  term. 

'.»\  See  HmA    v.  BHndUy,  S  A.  &  F.  (b)  Mwify  v.  HaU,  2  Dowl.  4.94:   f{i««« 

X3:  4  Nev.  4r  M.  25A  :    Ijinman  v.  Jjird  v.  T'lmUinmm,  3  Id.  49  :  Ctarke  v.  Jwie«, 

r.2M.AW.535;5DowLJS6,&C..  Id.  237- 


Mamn.  (r)  Wilmn  v.  N'rrthrrnt  4  Dowl.  212: 

C:  fiee  VoL  I.  121.  Hnnth  v.  Parker,  M.  dc  W.  M,  ntimt,  n.  (r.) 

{§)  The  appearance  ratistbeentexed  be-  Unleu  the  plaintiff  chooxei  to  waive  his 

fate  jcutgioeat  signed,  or  the  judgment  right  to  owts,  in  vvhich  caw  express  no- 

wiil  be  incfular,  and  the  plaintiff  cannot  tice  of  such  intention  should  be  given  to 

tDicr  the  apmannce  afterwards  nunc  pro  the  defendant  before  signing  Judgment 

Imt.    {Wmlsm  r.  Dfire,  2  M.  &  W.  306;  for  the  debt.  (Id.) 


(i^O  Judgment  by  Confeniim. 

H«M»K  ir.  it  gtfwit,  ft^  ffirrn  mid  the  costs  tared  as  in  other  eases  {d).  h 
I'AkT  j\-.^  otdrr  to  fihfn  ttw  judgment  in  this  ease,  male  an  incipitur  of  tie 
dtrfanitioit  on  plain  jMtpcr,  (then  culled  the  jndgment  paper); 
nt4ih*  an  iii(*i]>itur  afso  on  a  roll,  which  jfou  will  get  at  the  mat- 
ter's fffiire  (/').  Tale  these  and  the  coiniovit  to  one  of  the  masten^ 
and  h''  tci/t  sign  the  jtulgment,  and  file  the  eojB^novit  {/),  If  the 
roi;iu>vit  agrees  on  a  fired  sum  for  eosts,  thai  ji^u  sign  ymr 
jndgmrnt  and  file  the  coirnovit  in  the  same  wav,  except  that  the 
inastf'r  tari's  only  the  usual  costs  of  signing  the  judgment,  and 
marks  them  on  tht*.  judgment  pajter;  and  it  is  not  necessary  to 
gice  notice  of  taring  those  costs  (//).  If  the  cognoeit  liave  been 
If i veil  after  plea  pleiuled,  enter  the  j>leadings,  as  far  as  thqf 
hac*' qonr^  u^nm  a  rull^  which  you  loilf  g*t  at  the  master* s  o^er. 
L**t  the  dtfi'/tflant  (/*),  or  his  attorney,  atttnui  with  you  ftefhre  one 
of  thr  mantrrs^  for  thf  purpose  of  withdrawing  the  plea  {%);  ami 
the  mastt'r  tcill  arantlingly  enter  the  relictd  veriiieatiune  in  the 
margin  of  the  roll,  and  will  sign  judgment  cut  aboce  directed  (k). 

Kxti-utiomm.  Ereeution  ow.]  After  signing  judgment  as  directed  supri, 
you  may,  if  the  judgment  Ite  finaJ,  proceed  to  sue  out  erecmon 
aerttnling  to  the  terms  o/"  f/w?  eoc:n<»vit,  producing  tfir  judgment 
jHij^r  to  the  scaler  of  the  writs  at  the  time  he  seals  the  ti.  fa.  or 
ca.  sji.  (/).  t)r^  if  the  jiulgmaU  l*e  interltjcutoiy  only,  you  nugf 
proeci^d  to  ercatte  a  writ  ofiutptiry,  as  ptnnted  out  post,  (i81(fli). 

The  iibsiTvation.s  already  made  as  to  executions  in  ordinaiy 
east-H  will  1>e,  for  the  most  part,  a])pHeable  Uy  executioiu  on 
cognoeit  (anh\  VoL  I,  ;V.K')). 

We  havi*  alrt-aily  pointed  out  how  far  the  plaintiff  is  at  li- 
i)erty  to  avail  hiiiisi'lf  of  an  exfcution  under  a  cognorit,  in  the 
i'vent  of  the  defendant's  lioeoming  luuikrupt,  ur  discliargcd 
under  the  Insolvent  Act  {ante.  Vol.  I.  4:32,  4;j;J). 


y  .,._  „  ..^ —  ^ — ^ ^,  , — ^ —  _„  „ 

schi'dule  (o),  or  l>y  an  infant  (/>),  or  were  oljtnine<I  hy  fmuu 
or  duress,  or  tlu'  like  (y).  Where  the  plaintift*  hrou^rht  an 
action  on  a  pronii?*sory  note  for  which  defendant  gave  a  oij/- 

(</)  n.  H.,  4  W.  4.  r.  17:  ami  tco  Chirkf  Bench;  {Awm.,  1  L.  Ra>in. H4.'i):  butthi» 

V.  JfnifM,  :i  I>i>wl.  i77:    Cbdhi.f  v.  Ii»*,  wa<t  unncdstsary  in  ihe  C.  I*.  (I'idd.  nth 

;j  MiH>.  «:  Sf.  iMiJ:  UrilfithM  v.  Urtv^u-l^,  ed.Miti. 

2  Dowl.  N3:  :<  M.H).  .\  S:-.  i»17.  n.  S.  C.  ii)  Anun.,  1  L.  lUym.  34.V 

i»)  Sw  l{.  M.,  :*  A.  r.  1.  ik)  Sw»  the  form  or  entry  of  judgment. 

(/)  Sii-c  ri.  H..  2  X  ;i  (J.  4,  g  it.,  n  B.  Ir..  chit.  Fonm,  3*1. 

Ac  AM.  :r*)'.  1  r>.  \*  H.  471 :  2  Chlt  Rep.  (/)  K.  II.,  2  W.  4,  r.  73:  R.  II.,  3  Ji  3 

377:  arol  mv  l'.**  CJei>.  M,  c.  m,  h.  KI.  G.  4,  nut^',  4.il. 

U')  firiffitftJ*  V   IJifrmftlirt;  2  Dowl.  14.3:  {/m)  Sw  the  form  of  the  entry  of  the 

and  iii-c(7i>r/u>/- V. /•>«,>(  M.  A:  Sell fl  Jud^'incnt.  &c.,    hi    <lcbr.   Chit.   Fonn#, 

(A)  H.  II  ,  2  W.  ■).  r.  Kni.    ••  Where  the  :iiU  the  like  \i\a*tumtMiit.  Iri.  ^i;  i he  like 

ilefiiiiLi(it,:iflerhavm»:plcul«(l.iit  nllowel  with  a  rftu-td  tvW/ftTiffrme.  I<l.  .tin;  the 

ti>c(>nfc>Ks  theactitm,  iK'ni.-iy  withdraw  hlii  like  hicjcvtnient.  Id.:  of  lhe(lucki-t)«pa', 

{ilt^i  in  |HTH  m.  withfHit  the  apfiearanee  <tt'  M.  IIJ'J. 

the  iittoniev  or  hix  ek'rk  for  that  pur|v)<ie  (f>)  Tnftram   v.  Fnyfwrii,  "i  Dowl.  37^: 

bef.ire  the  olHcer  of  the  eoiirt."    Before  *ce  i»A*/M  v.  A'thtf,  1  I'..  M.  ii  R.  KJ. 

this  rule,  whin  the  eonffssttm  wan  after  '/n  tSiitv  v.  ffiNirfnilf!;,  (»  DowL  lUi:  4 

^•ll'a  pk-uded,  the  ik-reiul.?nt'«  attorney  or  M.  Ac  W.  (i^i.  &  C. 

lixelerk  useil  lo  couie  in  iienfm  U-fore  c/l  Anon.,  1  Chit.  SCH;  and  tfe  Cowjx 

the  iiiajitcr  tu  withdraw  It,  in  the  tjui-enS  jKl. 


Setting  aside  Cognovit. — Execution,  ^e.  08 

ip^,  the  court  refused  to  set  aside  the  copnomt  on  the  ground     chap.  i. 

aX  part  of  the  note  had  been  paid,  and  that  it  was  given  for 

k  illegal  consideration  (r).     See  the  cases  as  to  warrants  of 

tomey,  poH,  689,  690. 

Also,  if  the  execution  be  against  good  &ith,  or  contrary'  to  Where  it  i« 

te  tenns  of  the  cognovit^  or  tne  express  understanding  of  the  Ku^'  ^^^ 

ntiesy  the  court,  we  have  seen,  (ante,  675, 678),  will  sometimes 

t  it  aside.      Where  the  defendant,  in  an  action  on  the  case, 

ife  a  cognovity  for  200/.,  with  a  defeazance  conditioned  for  the 

erfi>nnaDce  of  various  matters  by  a  given  time,  and  performed 

le  matters  in  part,  at  least,  in  two  months  after  the  time  sti- 

ulated,  the  plaintiff  having  issued  execution  on  the  cognovit, 

w  Court  of  Common  Pleas  referred  it  to  the  prothonotary, 

)  see  how  much,  if  anything,  ought  to  be  paid  to  the  plain- 

If  (#).     If  the  plaintiff  be  guilty  of  any  excess  in  the  amount  Exceuive 

»r  which  he  ought  to  have  levied,  the  court  will  either  set  ^^'^' 

be  execution  aside  (t),  or,  in  case  of  a  mistake,  refer  it  to  one 

f  the  masters;  or,  if  necessary,  to  a  jury,  to  ascertain  for 

rhat  sum  the  execution  ouglit  to  stand  ^m),  and  an  action 

nifjit,  perhaps,  be  supported  against  him  by  the    defcn- 

Uat  (jt). 


Impiied  Con/euion  of  ActtOH.!  Besides  the  case  of  judg-  implied  ( 
aeot  by  de&ult,  where  the  defendant's  default  is  deemed  ^on.'^^ 
lantamount  to  a  confession,  ^and  which  shall  be  fully  considered 
A  Chapter  III.  pogt,  700),  tnere  is  also  a  confession  of  action  in 
HMDe  cases  implied  in  tne  defendant's  pleading;  as  where  an 
ixecutor  or  administrator  pleads  pleme  adminigtramt,  or  jAene 
idmntstravit  praeter,  without  pleading  in  bar,  this  is  impliedly 
I  confession  of  the  action;  and  upon  the  plea  of  plene  adminis' 
rarii  the  plaintiff  may  take  judgment  of^  assets  in  futuro;  or, 
ipon  plene  adrntnigtravit  praeter,  take  judgment  presently  of 
£e  assets  acknowledged  to  }>e  in  the  hands  of  the  defendant, 
ind  of  assets  in  futuro,  for  the  residue.  {SeefurtJier  upon  thin 
vtjeel,  pott.  Book  III.  Pari  11.  Ch.  5,  Sect.  2). 

Writ  of  Inquiry.']  In  all  these  cases  of  imjdied  confessions.  Writ  of  in- 
nd  also  of  express  confes^ons,  which  do  not  ascertain  the  'i"''^- 
mount  of  the  oamoges,  the  plaintiff  must  enter  up  interlo- 
utory  judgment  only,  and  then  execute  a  ymi  of  inquiry,  ex- 
ept  in  most  actions  of  debt  and  in  ejectment;  in  wMch  coses, 
s  the  damages  recoverable  are  not  of  consequence  suili- 
ient  to  warrant  the  expense  of  a  writ  of  inquiry,  tlie 
laintiff  may  sign  final  judgment  in  the  first  instance;  and 
scept  also  in  a  few  other  cases  hereinafter  mentioned  in 
hapter  III.  post,  p.  707.  After  the  entry  of  the  interlocutory 
idgment  on  the  roll,  follow  the  award  o\  the  writ  of  inquiry, 
le  bherifPs  return  to  it,  and  final  judgment.  (See  further 
pom  this  salject,  post,  Ck.  IV.  p.  707). 

(r)  imgh  V.  Brtufer,  3  Demi.  966.  096. 

r«t  Chumm^tim  V.  Lahtr,  3  Moa  B:  P.  \u)  See  per  Tindal,  C.  J.»  in  Shatc  v. 

7:  $  Binir.  sUS,  S.  C:  fVUmm  v.  Price,  Maniuii  o/  Wurcester,  3  Mua  &  P.  5U7:  (i 

DovL  913:  aod  *tm  Doe  Holt  v.  Roe,  Bing.  J89,  S.  C:  Evaru  v.  Pugh,  2  Demi. 

Moa  dc  P.  177;  6  Bing.  447*  &  C  360. 

m  See  TWy   V.   Btet,   VI    Eatt.  163:  (x)  VFenttvorth  v.  BuOen,  9  B.  &  C.  BMK 
y  ▼.  9m^rldgB»  U  W.  BL  7tt):  pott, 
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rioy*,  yc,  6^7. 
IVhr-n  nr'hrpd  to  b*  girfn  up 

and  C'Sncilied.  6*0. 
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fn  yhnt  Caiftw  Filed,  692. 
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irken  to  be  Signed,  692. 
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Hofr  Signed,  iff..  697. 

3.  Execution,  ^*r.,  698. 


lifiiK  r!. 
I'\i:f  IV. 


V.'lnii  (>i\i-ii 
M\    u^ll|Il. 


llv  •iiH-  I'irt 

HIT. 


1.   77rf  Warrant  of  AttorH»'v, 
M7#//^  nh'1  Fnnn  f.t\  .v^.]    A  WARRANT  of  attorney  is  i 

m  ^  we 

I.  Till'  \\.\T  writttii  jiu!li'»ritv  to  ilu*  attonu'V  or  att<irnies  to  whom  it  ii 
iMitTti'l,  til  .".piM-ar  t«»r  tlK*  |».iny  fx»'Outmar  it,  and  receiTei 
■lirlar.iti'iii  t'lir  him  in  aiiac-tli>n  at  the  >uit  ofu  {)erson  therein 
iiu-iitiMm-.],  ;in.l  then-uiHiii  v>  ointt'ss  the  same,  or  to  suffer 
jmliriin'rit  tn  |«i^*  liv  «K'tault ;  it  alsi»  aiithorizcs»  the  attorney  to 
♦.'Xi'i'ijtf  a  ivlra^  i.»t"  t'rr«"ri.  It  inav  he  iriveu  whether  an 
artinn  lu'  <h'jM.inlinir  "r  nf»t(<j).  It  u\\i>x  l>e  irivon  voluntarily 
( ..ii,!.iirii.i*ii  aii'l  ffir  a  ltimmI  rnii«iikTatinii,  ami  hy  a  }iarty  cumhle of  appoint- 
•''■  i Hi:  ail  attoriu'v,  nr  it  will  he  vnidahle,  ami  the  court  wll 

iiiiirr  it  t«»  hr  ilflivenMl   ui>,  ami  si-t  iWihMhe  jud:;nient  and 
prorcnliiiL's,  if  aiiv,  wliich  nave  1»een  had  under  it.     (See poit. 

It  slunild  M-i-ni  that  one  piirtner  canm»t  jrive  a  warrant  of 
attorney  t«»  hin<l  his  cjipartner  without  his  consent;  at  all 
eviMits,  lie  could  not  <lo  it  after  the  ]Kirtnershi])  is  dissolved (i). 
lint  a  warriiJit  of  attorney  un«ler  si*al,  executed  l»y  one  jKT^in 
for  hini.-rlf  and  his  partner,  in  the  ahst^nce  of  the  Litter,  but 
with  his  corHciit,  is  a  sufficient  authority  for  signing  judgment 
a;;ain-t  l»oth(r). 

It  must  lie  on  a  jimper  stamp. — The  defeazance  does  not 
iiMiiiire  a  s<-i»arate  stanij*  from  that  n})on  the  warrant (</).  But, 
altlioiiu'li  tile  warrant  he  not  ^tamjied  at  all,  or  ho  improiH'riy 
stamped,  and  therefiin?  unavailahlc,  yet  it  may  Ik*  made  avail- 
aide  on  })ayment  of  the  uMial  |H*nalty  (o/.),  and  the  nroper 
stamp  aHixed;  an<l  this  may  he  done,  even  after  a  rule  wf.st" 
•)l)lained  to  het  aside  a  judgment  on  the  warrant  of  attorney 
for  the  want  <d*or  a  defect  in  the  btamp(^). 

lU  rule  of  iV.,  42  0\  .^,  Q,  /?.  anr/  C,  I\,  and /?.  Jf.,  4^  G,  3, 
/Crrh.^  every  attorney  who  shall  jn-epaiv  any  warmnt  of  attur- 
\»\  i»r  r.mh   n,.y  to  eoiifess  a  judi^ment,  which  is  to  he  suhject  to  any  dc- 
feai^ance,  ahaU  cause  sitrh  (hfcnzaiice  to  ftr.  written  fm  the  ^tam*'. 


^I:iin]i  on. 


I»«ll-.|JClIllf 

III  In-  Mrltlfii 
•  in     itiiic   l':i 


('/)  Svf'  llfHiitrlv  \  fihn/tu,  n  Taunt.  A34: 
UntfM  V.  Slntrr,  "  l\.  iv  C  AlUi:  1  M.  A: 
liy.  if*M,  .s.  c.  S«v  the  form,  Chit. 
>*i>niiH,  itiX 

\lii  S«'  nntr,  ITJH,  .V  to  ntirnorit*. 


{€)  linttimt  V.  Ihirtvn,  1  Chit.  Uq).  7l>7.    Tyr.  SAV, 


('/ 1  Cmrthttrne    v.  UfP-fn.  I  N.  R.  37It 

(*•!  HurtiiH  V.   Kiff'v.   7  Taunt   »74;  2 

Mar«h,  W,  *".  C;  and  >c**  Wii**  v.  T^nw- 

hthMoi.  :<  Dowi.  A*.*:  C^rke  v.  J'«if«.  Id. 

^77  !  fi»rfi?,  711  :  PittiHon  v,  liuHifiry.  i 


FoTtmi  of  Attorney. — Form  of, — How  Attested,  ^e.  U 


or  parchment  on  which  tha  warrant  of  attorruy  shall  be    chap,  n 

•;  or  cause  a  memorandum  in  writmg  to  be  made  on ~ 

h  warrant  of  attorney,  containing  the  substance  and  efiect 
mth  defeazance  (/).  If  the  attorney,  however,  omit  to 
lie  the  defeazance  upon  the  warrant  of  attorney,  as  directed 
this  mle,  the  omission  does  not  avoid  the  instrument,  but 
■dy  renders  the  attorney  answerable,  on  motion,  for  the 
riect  of  a  duty  thus  imposed  on  him  by  the  court (y), 
acre,  however,  the  warrant  of  attorney,  or  a  copy  ot  it, 
to  be  filed,  pursuant  to  3  G»  4,  c,  39,  and  1  .j^-  2  V,  c.  110, 
¥^  {see posty  602),  if  it  have  been  given  subject  to  a  defea- 
■ce,  the  defeazance  must  be  viTitten  on  the  same  pai)er  or 
■dunent  on  which  the  warrant  of  attorney  is  written,  before 
It  nine  or  the  copy  thereof  is  filed,  otherwise  the  warrant 
ill  be  Toid(A)  as  against  the  assignees  of  the  defendant  if  he 
Monie  a  bankrupt  or  insolvent,  though  not  so  as  between  the 
Bties  themselves (t) ;  and  it  would  seem  that  the  true  defea- 
nee  must  be  written,  or  the  warrant  would  be  void  as 
pinst  such  assignees. 

The  defeazance  on  the  warrant,  also,  usually  contains  a  riaune  dtv 
*^'***.on  that  no  scire  facias  shall  be  necessary  to  revive  a  s^/e"/a^i|i 
it,  and  such  stipulation  will  be  binding  on  the  defend- 
1).  Also,  if  the  warrant  be  given  for  the  purpose  of 
Msnin^  the  payment  of  an  annuity,  or  of  money  bv  instal- 
MoU,  it  is  also  usual  to  insert  a  clause  in  it,  disj)en8mg  with 
ke  ittoeflrity  of  a  suggestion  of  breaches  and  scire  facias 
hetemi  under  8  ^V  9  W.  3,  c.  tl,  s.  8  (/).  It  may  admit  of 
ionbt,  perhaps,  whether  this  latter  clause  can  have  the  effect 
Btended  bv  itifm) ;  besides,  from  several  cases  recently  de- 
aded  in  the  Couil  of  Common  Pleas,  it  seems  to  l>e  unnc- 
MHiy;  that  court  having  determined  that  a  warrant  of 
ittorney  is  not  within  the  stat.  8  <S^-  9  W.  3,  r.  11,  if.  8,  which 
vooires  suggestions  of  breaches  and  the  scire  fa^a8{ii\  even 
iknoiigh  it^e  given  as  a  collateral  security  with  a  bona(o). 

Horn  Executed^  The  warrant  of  attorney  is  signed,  sealed,  h«w  kxi>- 
nd  delivered ;  the  defeazance  only  si^neci.  It  is  not  neces-  *^"****' 
ny,  however,  that  the  warrant  should  be  sealed,  unless  for 
be  purpose  of  the  release  of  errors (^).  Neither  the  warrant 
or  the  defeazance  need  be  read  over  to  the  party  previously 
I  its  being  executed,  as  was  formerly  required  by  the  Court 
f  Common  Pleas (^), 

Horn  Attested."]  Previously  to  the  passing  of  the  net  abolish-  How.\ttt"»i 
ig  imprisonment  for  debt  on  mesne  process,  1  c*^  2  V.  c,  110, 

(/)  See  08rft(!r  r.  Barhevt  3 Taunt  465:  (1)  See  forms,  Chit.  Fonm,  32A. 

tna  T.  Dmbott,  Id.  i33.    See  tbefonn.  <m)  KUl  v.  Hoiiuter.l  \Vil».  129:  ante, 

Ut  Fomw,  924.  675. 

tft  S/mte  T.  Rrarm,  14  East,  57^:  Par-  (n)  See  port.  Ch.  4.  Sect  3:  Shatv  v. 

tire  V.  Fmatr,  7  Taunt.  3(»7:  1  Moore,  MaryuU  of  WtrceHer,  6  Bmg.  .TH5:  4  Moo. 

,  JL  C:  and  sec  Sanmm  ▼.  Goode,  2  B.  &  P.  21,  H.  C:  Cox  v.  HoMard.  3  Taunt 

AU.56B:  1  ChJr.  Rep.  311,  5.  C:  Barber  74:  Kinneniley  v.  Mmuten,  !»  Taunt  2f>4: 

Bmbtr,  3  Taant.4fi5.  and  MS..  E.  1A14.  S.  P.  diet  in  B.  K.: 


A)  3  C.  4,  e.  dO,  s.  4:  1  ft  2  V.  c.  110,    atid  tee  TVhy  v.  Bert,  16  East,  lfi3. 

(o)  Anrterbttrn  v.  Morynn,  i  Taunt.  1J»5. 


i)  Bmmett  ▼-  Daitini,  lO  B.  ft  C.  54)0:  (p)  A'<nnerj4ny  v.  3f uMvn.  5  Taunt  S64: 

writ  T.  MeBbm.  «  B.  ft  C.  44lt:  Airrtvn  Bruttm  v.  Burton,  1  Chit  Rep.  707. 

OTtfs.  9  Moa  ft  Sc  138;  0  Bing,  74u,  (v)  See  To^imt  r.  Parkhmm,  2  H.  HI. 

fl  333. 
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684  Judgment  on  jy arrant  of  Attorney.  ;.,. 

Book  ir.     an  attestinff  witness  was  not,  in  general,  requisite ^r) ;  Imt  the    .^ 
Pii.T^v^  iith  Riettion  of  that  act,  after  reciting  "that  it  is  expedient, 
that  jjrovision  should  Ije  niade  for  ginng  every  penion  exeent* 
I  A:  2  v., .1  111.  iij^r  ji  warrunt  of  attonioy  to  confess  judgment  or  a  eo^MONt 
*s.!iA:  m.       artio,t(w,  diu!  infonnation  of  the  nature  and  effiect  theieot" 
enacts,  "  that  from  and  after  the  time  appointed  for  the  ami- 
nitrnccnicnt  of  thisact,"  [IstOct.  ia3»,]  "  no  warrant  of  attoiwy 
ti  t  cmifi-ss  j  ud^inent  in  any  persoiml  action,  or  coffMOvU  a^kMm^   * 
^^ivcn  by  any  jxTson,  slilill  be  of  any  forcre,  unless  there  flliall 
be  j)resi'nt  some  attorney  of  one  of  the  superior  courts  on  be- 
half of  smrli  person,  expressly  named  by  him,  and  attending  it 
his  riMpu'st,  to  inform  him  of  the  nature  and  elfect  of  such  lra^ 
rant  or  cofrn'^nt,  l)efore  the  same  is  executed ;  which  attorney    - 
sliall  sul)sfribc  his  name  as  a  witness  to  the  due  exccation 
then^of,  and  tlicreby  declare  himself  to  be  attomev  forthepw- 
son  fxctutinir  the  same,  and  stiite  tliat  he  suliscribes  as  such 
attorney/'     And  tlie  10th  section  enacts,  "that  a  warrant  rf 
attornoy  to   confess  judf^ment  or  cogttoeit  acti*mem  not  axe- 
cutod  in  manner  aforesaid   shall  not  be  rendered   valid  by 
pix)of  that  the  perstm  executing  the  sfime  did  in  feet  unde^ 
stand  the  nature  and  effect  therei>f,  or  was  fully  informed  of 
tile  siline."     These  pi-ovisions,  it  will  be  observed,  are  ex- 
tremely similar  to,  though  not  identical  with,  those  of  the 
i;  II..  .'W.  4.  i^enci-al  rule  of  all  the  courts  of//.,  2  W,  4,  r.  72,  which  pro- 
'■ """  vided,  that  *•  no  warrant  of  attorney  to  confess  judufinent,  or 

nHjfiorit  ftvfione/ii.  iriven  by  anv  i)erson  in  ctattonv  of  a  sheriff 
or  otlier  <»llieer  upon  mesne  process,  shall  he  t>f  any  force,  unle» 
there  be  j)resont  gotnr  ottonuy  on  U'half  of  such  person  in  cut- 
Unhf^  in'fn'i\islj/  named  fn/ /ntn,  and  attending  cU  his  rrtjueft^ta 
iiitonn  liim  of  the  nature  and  effect  of  .such  warrant  or  coo- 
nority  before  the  same  is  executed,  which  attorney  slinll  sun- 
scribe  his  name,  as  a  witness  t4>  the  due  execution  thereof,  ;uul 
declare  himself  to  be  attorney  for  the  defendant,  and  state 
that  he  sub.seribes  as  such  att(»niey"(iy), 
DtiirtDcii.  There  is,  h.)\vever,  this  important  diffen»nce  between  the 

b-;. V.V.I  thr     nile  and  the  statute:  that  the  former  affected  onlv  warrants  of 

^t  i'ut  •  ami 


It'ili-. 


eieiitly  eomjilied  with  by  a  rtrn  eoee  declaration  ;  but  the  sta- 
tute requires  that  the  attorney  who  attests  the  instrnmcnt 
should  "  thrnl'fj  declare  himself  to  be  attorney  for  the  per- 
.s(»n  exeeiitiiiii  the  sime;"  so  tbat  the  declaration  sbtmld  now. 
ill  every  ease,  lorm  i»art  of  the  written  attestation.    (#Sff  yoirf, 

(  nil  i.iiK.rtu        1'be  rule  of  //.  V.,  '1  JK.  4,  i\  7-,  above  mentioned,  was  al- 

pi.athl'."  " "    ^^''-^"^  *'tri<tly  enforced,  ami,  unless  it  were  coinplied  with,  the 

jiuliiineiir,  or  (itlier  |)r(Kvediiiu»'s  had  under  the  warrant  t)f  at- 

t'jiiuy  orrtxjnofit^  "ii,-J?ht  be  set  aside  (ff),  althougb  other  ]»ers«>iis 

it.  Kiun,fM'.'y  V.  Mus^nt,  .'i  Tatint.  HCA.  W.  HI.  HU»7. 

(^:  >t.o  H.  K.,  1.-.  (  ar.  2,  r.  2:   11.  K.,  (/,    h'i^ttfr  v.  yirtnttaif,  2  C.  &  M.  251: 

4(..i»  g   P..  Jin.M:    II     14  \-  l.->(:ar  ;.;.  4  Tyr.  44;  i  I3,,w|.  or.i.  .s.  <;..  ^^^,..  i 

r.  ,.  t  .  1>.:  JcTM..  Hults.  i«.  n.:    Fuld.  Siilk    4(»:?,  il:     lOijffie  v.  HiUhnKk.  i  W. 

NcA   Pr:i4..   >Mi;    Uajjlc  v.  Uurf,.-wk,  2  HI.  H-17. 


lecided  on  them,  will  now  l>e  sUted.  '  iKlteS^d^***' 

There  must  be  present  an  attorney  of  one  of  the  su-  sutute. 
irta.     He   need    not  be  un  attorney  of  the  court  in  K  An  At- 

jud|rment  is  signed  (/J,  provided  lie  be  an  attorney  |[jJJISlo?* 
her  superior  court.  An  attorney's  clerk  is  dearly  Court  must 
\i{fj) ;  so   i*   lui  attorney  who  has  not  taken  out  his  ^  !'«»«»«• 

within  a  year  (A  ).     Even  where  the  cognorit  was  ex- 

a  person  i^hoin  the  defendant-,  without  fraud,  and 
uce  that  he  vraa  not  an  attorney,  exprcasly  repre- 
an  attorney,  tJoferid^  J.,  held  tLat  he  was  entitled 
rotection  of  the  rule,  and  set  aside  the  eognopUlJ). 
lowcver,  in  a  case  under  the  rule,  the  defendant^  on  Excepuaiu  ti> 
ormed  that  an  attorney  must  be  pre<)ent  on  his  behalf,  ^^"' 
ly  and  for  the  pur^KMe  of  cheating  the  plaintiff,  pro- 
an  attorney  a  person  whom  he  knew  not  to  be  so,  and 
resence  executed  the  warrant,  the  court  refused  to 
proceedings  on  the  warrant  on  the  ground  that  the 
)  produced  Mras  not  on  attorney  (ir).  And,  in  another 
er  the  rule,  Mrhere  an  uncertificated  attorney,  who  was 
friMoner,  was  introduced  by  the  defendant  himself  as 
ney,  and  described  himself  and  witnessed  the  warrant 
,  the  court  refuBe<l  ti>  interfere (/).  Whether  the  de- 
can,  even  by  fraud,  divest  himself  of  the  protection  of 
tf«,  remains  to  )>e  decided.  It  seems,  however,  that  he 
ot  to  be  allowed  to  pervert  the  statute  any  more  than 

into  an  instrument  of  fraud.  Another  exception  to 
!  was,  where  the  defendant  himself  was  an  attorney,  in 
case  the  attendance  of  another  attorney  on  his  part 
le  dispensed  witli,  as  not  being  wiUiin  its  meaning  (m), 

aanne  has  been  held  under  the  statute (n). 

r.  The  attorney  must  be  present  on  behalf  of  the  person  2.  He  must 
ecutes.     It  is  clear,  for  instance,  tliat  the  presi»nce  of  JfjSJU^'th" 
mHff*9  attorney  will  not  be  mfficicnt,  even  though  the  <>xeruting 
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utly.    He 


Judgment  on  Warrant  qfJttamey, 

choice.  A  mere  nomination  of  an  attorney  by  the  pluntiff  or 
his  attorney,  and  adoption  of  him  bv  the  defendant,  is  not  a 
8iil)stantiid  compliance  with  the  rule(^).  Therefore,  where  a 
defendant  oflfered  a  warrant  of  attorney,  and  the  pliuntiflrs  at- 
torney, wlio  had  also  advised  the  defendant  in  previous  ati^H 
of  the  business,  came  at  his  request  to  the  place  where  he  vm 
in  custody,  and  proposed  another  attorney,  whom  he  bron^ 
with  him,  to  read  over  the  warrant  of  attorney  to  the  d^ 
fcndant,  and  attest  it  on  his  behalf,  and  the  defendant  aoqui- 
esce<l,  but  tlie  attorney  so  introduced  was  not  known  to  oraent 
for,  or  expressly  named  by  him,  the  warrant  was  set  aside  (r). 
And  where  an  attorney  who  accompanied  the  clerk  of  mt 
plaintiffs  attorney  to  the  defendant's  house  (on  being  toU 
oeforehand  that  there  was  a  cognorit  to  be  executed)  withtki 
acquiescence  of  the  defendant  acted  as  her  attorney  in  attefltiqg 
a  cfMftiorit  pursuant  to  the  statute,  but  the  same  attomev  afio^ 
wards  curried  the  cognovit  to  the  oflicc  to  be  filed,  and  than 
8uf>scribed  his  name  as  the  plaintiflTs  attorney's  agent,  tin 
Court  of  C.  P.  set  aside  the  cogtumty  observing,  that  it  «ai 
meant  that  the  defendant  should  exereise  a  free  and  ubv^ 
strained  choice  in  sending  for  some  person  w^ho  shall  act  as  hit 
attorney  on  the  occa^on(«).  And  where  a  defendant  about 
to  execute  a  co0iorit,  having  no  attorney  of  his  own  present, 
cxpres.sed  a  wish  tliat  one  might  1)e  sent  lor,  and  the  plaintiff's 
attorney  thereupon  sent  for  and  procured  one  previously  un- 
known to  the  (lefendant,  who  accorduiglv  attended  and  wit- 
nessed the  execution,  Colericlge,  J.,  set  aside  the  proceedings 
on  the  cogjiovity  as  the  defendant  had  not  had  an  opportunity 
of  exereising  an  option  in  his  choice  of  the  attorney  (if). 

It  is  to  Im)  observed,  however,  that  the  rule  and*  statute  re- 
quire the  att«)niey  to  be  expressly  named,  but  not  to  be  origitir 
alfu  named  bv  the  defendant.     The  mere  circumstance  of  the 
attorney  havmg  l>een  named  in  the  first  instance  by  the  plun- 
tilf^s  attorney  is  not  material,  unless  some  fraud  be  shewn (m). 
Therefore,  where  the  defendant  1>eing  in  custody  was  about  to 
exe(rute  a  cognorit y  and  tlie  defendant's  attorney  being  absent 
from  home,  the  plaintiiTs  attorney  suggested  another  to  act 
for  him,  to  whom  the  defendant  made  no  objection,  but  waA 
to  his  officCy  an<I,  on  bein^  asked  by  that  attorney  if  he  widied 
him  to  attest  the  execution  as  his  attorney,  answered  **ytM;** 
this  was  lield  to  bo  an  express  naming  of  the  attorney,  bo  as 
to  satisfy  the  ruleQr).    And  a  similar  decision  lias  been  come 
to  in  cases  under  the  statute  (y). 

4thly.  The  attorney  should  inform   the  person  about  to 
execute  of  tlie  nature  and  effect  of  the  warrant  or  comwnt 


If 


r 


merit  (;?).     And  it  is  not  necessary  that  it  should  be  read  over 
to  the  defendant  (j/),  except,  perhaps,  he  be  a  marksman  (a). 
Lastly.  The  attorney  should  subscrilw  his  name  as  a  wit- 
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WerrmL — How  Attested, — Recoeation  of,  ^c,  C 

» to  the  due  execution  of  the  instrument,  and  should  in  the  chap.  i 
tOMvm  declare  himself  to  be  attorney  for  the  person  exe-  'T^^^  ~ 
tdv  the  same,  amd  state  that  he  suUscrihes  as  such  attorney,  ud  decUi 
he  detUration  that  the  witness  va  attorney  for  the  person  ex-  ]jj?**''  ^- 
atiitt,  might,  under  the  rule^  have  ))eei]  made  tiva  voct  (6).  the  »mii 
■d  iEerefbre,  under  the  rule,  "  Witness  H.  K.,  attorney  for  P^y* 
le  defendant  at  his  request/'  H.  K.  at  the  same  time  ver- 

£  stating  that  he  attested  as  attorney  for  the  defendant,  was 
a  snfncient  attestation  (c).  But,  as  already  noticed,  in 
ite  to  satisfy  the  statute,  it  must  now,  in  every  case,  appear 
wHm  iaee  of  the  instrument  that  its  requisitions  have  been 
anlied  with,  and  conseouently,  the  declaration  must  be  in 
nteng^J).  **  Witness  G.  £.,  defendant's  attome^r  named  by 
UB  and  at  his  request,"  has  been  held  insufficient  for  not 
aitlwr  stating  that  G.  £.  subscribed  as  such  attorney  (e\  It 
vOl,  however,  it  seems,  be  sufficient  to  declare  that  he  is  at- 
toriiey  for  the  defendant,  and  that  he  subscribes  as  such, 
wiUioat  declaring  that  he  is  appointed  by  him,  or  the  like  {d). 
The  safest  course  is  to  adhere  to  the  woras  of  the  act  {f\ 

It  may  be  well  here  to  notice  what  species  of  custoay  was  what  cu? 
within  the  above  rtUe  of  ZT.,  2  W.  4,  r.  72.     It  was  held  in  J^,*^ 
ow  cue  to  apply  even  to  cases  where  the  defendant  had  reason  rule  of  ii. 
ionippoee  himself  in  custody  (^),  but  this  seems  doubtful  (A).  ^'^*  ^"i^ 
It  was  not  confined  to  prisoners  in  the  custody  of  the  sheriff 
or  other  officer  who  arrested  them,  but  also  extended  to 
prisoners  in  the  custody  of  the  marshal  or  warden (t).    It  did 
not,  however,  extend  to  persons  in  custody  in  execution{k)  ; 
nor,  it  seems,  to , warrants  of  attomies  given  to  any  other 
person  than  the  plaintiff  at  whose  suit  a  prisoner  is  in  cus- 
tody (/);  and,  consequently,  it  did  not  extend  to  the  case  of  a 
penon  in  custody  on  criminal  process(m).    But  although  the 
rale  did  not  extend  to  a  defendant  in  custody  in  execution, 
ret,  if  it  could  be  shewn  that  he  was  prevailed  upon  to  ac- 
knowledge a  judgment  for  more  money  than  was  really  due, 
the  court,  upon  application,  would  relieve  him(n).    AVliere  a 
defendant,  whilst  in  custody  in  Ireland,  gave  a  warrant  of 
attorney  to  confess  a  judgment  in  the  Court  of  Queen's  Bench 
here,  the  court  held  that  the  necessity  of  an  attorney  being 
present  on  the  part  of  the  defendant,  at  the  time  of  its  exe- 
cution, was  as  essential  as  if  the  defendant  were  in  this 
country  (o).     The  statute  of  1  ^f  2  F.  c.  110,  it  may  be  well 
to  repeiat,  is  general  in  its  application,  and  extends  to  all  war- 
ruts  of  attorney  and  cogtwtttSy  no  matter  by  whom,  or  under 
what  circumstance,  they  may  be  given. 

#1  JUMavM  V.  Br^tkbaiOe,  A  DowL  905:  2  Str.  1245:  lAuHa  v.  Gomperttt  6  Dowl. 

Wmaee  r.  Broeklep,  5  DowL  6K5:  Tedir.  7.    It  mtcd  on  the  defendant  tu  shew 

Gmmmtz,  S  DowL  216.  OMrtrsnow  under  that  he  was  in  custodj  on  menie  proeeM 

iheMatute  1  ft  2  V.  e.  110.  ».  9.  at  the  thne.  (Id.)  But  It  was  sufficient  if  It 

(rl  TMtf  V.  Gompertz,  6  DowL  296.  appeared  from  the  affldaTlta  that  he  must 

(fT)  SeeONrer  V.  Wvodn^ffi,  7  DowL  166*  have  been  in  custody  on  mesne  proceM, 

{ti  AMfc  V.  HoMf,  3  Jurist,  1 151.  without  swearing  in  terms  to  it.  ( Weather- 

{/}  See  per  Coleridgg,  J.,  in  Pook  ▼.  all  v.  hong,  6  Dowl.  867). 


(0  Weathena  ▼.  Lung,  6  DowL  267: 
ijrt  Turner  v.  Shaw,  2  DowL  244.  HttUximte  v.  Wade,  3  Burr.  1792:  Vltm  v. 


i)  See  BUgk  v.  Brewtr,  1  C.  M.  ft  R.    Hutdtingim,  2  L.  Raym.  797:  SmUh  v. 
6il:  S TjT.iiS;  3  DowL  286,  8.  C  BmHmm,  1  East,  241:  Fmtkener  v.  An- 


il: 9  TTT.  xa;  3  UOWL  XOS,  S.  U  imnmm,  1  nasi,  mi:  ramutener  ▼.  joim- 

(0  f^faiMwi  T.  Catmt,  3  T.  R.  616:    nmU,  8  Taunt.  233;  2  Moore,  176.  &C: 

~      V.  Gtettvne.  2  W.  BL    n^mem  v.  Oarkmm,  5  DowL  609:  ImHm 


110^.  V.  Gotttptfttt  6  Id.  7. 


Iftt  B^dk  ▼.  8kaHmuL_  I_T.  R._  715:      jm)  fSlanMm  t.  /Meier,  4  T.  R.  433^ 


7T.  E.  rpf  JWrr.       tm)  FM r.  iNAy,  1  Cowp.  881. 
r7  Cam^  MU:  ^PSs0Mv  r,  iMwftw/,       (p)  FUzgmmU  Y,  PhotMt,  9  Stf .  1247- 
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Judgwuni  cm  Warrant  qf  Attorney n 

How  far  RetoeMe.  How  afieied  by  Deaths  Marriagt^  ^.] 
A  warrant  of  attorney  to  confen  a  judjnnent  cannot  be  ex- 
preml y  revtiked ;  or,  if  the  defendant  do  that  which  pnrpoHi 
to  be  a  revocation  of  it,  the  plaintiff  niay  ent^r  up  jadgmait 
notwithstanding  (/)*  l^^i^  ^^  some  cases  of  implied  rto- 
cation,  Iiuwcver,  which  it  may  be  here  necessary  to  mention. 

The  death  of  either  party  is,  in  general,  a  revocation  of  the 
warrant.     Formerly,  indeed,  this  miffht,  in  genend,  have  been 
remedied  if  the  plaintiff  were  entitled  to  enter  up  judgment  •! 
the  time,  by  entering  up  the  judgment  as  of  tne  term  in  or 
after  whicli  the  party  died,  before  the  first  day  of  the  foUowing 
term  {p ).     Now,  however,  since  the  rule  of  //.  T.,  4  ^.  4, 
r.  3,  imte^  341,  orders  that  the  relation  of  judgments  shall  only 
be  had  to  the  day  on  which  they  arc  actually  signed,  this  ean 
no  longer  l>e  done  {h  ).     If  it  became  necessary  to  obtain  the 
leave  of  the  court  (n  to  enter  up  the  judgment^  even  before 
that  rule,  they  would  seldom  grant  it  after  the  death  of  the 
plaintiff,  particularly  where  the  application  was  not  made 
until  after  the  first  day  of  the  term  following  the  death  (ir); 
and  in  no  case  wouhl  they  allow  it  to  be  entered  up  after  the 
deatli  of  Ii  sole  defendant  (/).     If  the  warrant,  however,  in  its 
terms  exprcssh  authorizes  the  judgment  to  be  entered  up 
by  the  plaintiff's  rt^prescntatives,  the  court  or  a  jud^  may, 
perhaps,  even  now  allow  them  to  enter  it  up  ;  as,  if  it  be  to 
enter  up  judpiient  '<  at  the  suit  of  A.,  his  heirs,  executon^ 
or  adrnmintrators"  (i»).      Where    the   warrant   merely  em- 
powered tlie  plaintiff  to  enter  up  jud^ncnt,  without  men- 
tioning his  excH-'utors,  although  the  defe-azance   stated  the 
judgment  was  to  secure  the  payment  of  2()0/.  **  to  plaintiff, 
his  executors,"  &c.,  the  court  refused  to  allow  them  to  enter 
up  judgment  (n).     If  the  warrant  be  given  to  two  or  more, 
and  one  of  them  die,  the  court  will  allow  judgment  to  be 
entered' up  by  the  survivors  (o).     If  a  joint  warrant  be  g^ven 
hy  two,  and  one  of  them  die,  the  plaintiff  cannot,  unless  the 
terms  of  the  warrant  allow  it,  have  leave  to  enter  up  the 
judgment  afterwards;  not  ogiiinst  both,  on  account  of  the 
rule  above  mentioned ;  nor  against  the  survivor,  for  the  judg- 
ment would  not,  in  that  case,  ])ursue  the  authority  (jp). 

And  the  Haine  reasoning  a])plies  where  an  instrument,  pur- 
porting to  be  a  joint  warrant,  is  not  executed  by  all  the  par- 


(/)  Odim  V.  IVaoduKtrd^  2  L.  Raym. 
850;  1  Salk.  87.5.  C, 

(ff)  Oriwr  V.  WMdwitrtU  1  Salk.  87  :  2  L. 
Kaym.  7«!«>,  S-  C. .  Frire  v.  Hughe*,  1 
DowL44H:  ChniHyit  \.  NenUtam.  I  Str. 
KWl :  Fuller  v.  Joceltftt,  Id.  HOi:  Sairile  v. 
tVUMure.  RamcK,  Ti70  ;  1  Saund.  21U  e: 
Caltrrt  v.  Tumtin,  5  Ring.  1 1  2  Moa  dc  P. 
],&  C:  antr,&rf. 

{h)  Heath  v.  BHrvilejf,  2  A.  dc  E.  X5. 
There  the  defendant  was  dead  when  the 
judgment  was  entered  up,  and  the  war- 
rant expreftsly  allowed  tne  Judgment  to 
be  signed,  notwithstanding  his  (teath.  But 
the  court  held  the  judgment  irregular, 
and  aet  aside  the  execution,  saying  that 
this  allowance  by  the  defendant  was  not 
binding  on  his  rcprescntativeB,  and  still 
less  on  the  court. 

(<)  It  aaemsajudge  at  chambers  would 
not  Interfere.  (15  PeCersdnrirs  Abu,  War- 
rant of  AUomey.  MM). 

fJt)  Oawie  T.  Atttma^, 8  T.  R.987:  Vf'Ud 
r.  AfidEr,  2Str.  7J& 


Calvert  v.  Tk^mlin,  SBhig.  1 ;  2  Moo.  ft  P. 
I ,  S.  C:  vide ptni.  Sm. 

(m)  OJes  V.  Hadm,  Bamei,  44 :  Me 
Baldwin  v.  Atkin,  i  DswL  SOI. 

(N)  Henthall  ▼.  Mat^eto,  7  Bln|e.  S3f!', 
5  Moo.  A  P.  157;  1  DowL  217.  &  C .-  Jfm- 
rine  V.  MofU'HIe,  1  DowL  544,  &  P.:  Fot- 
ter  V.  Oofisrett,  6  DowL  5S4:  though  the 
dq/tasanee  in  that  caae  stated  that  the  ex- 


ecuton  and  administrators  naight  cnicr 
up  judgment :  aud  see  SAorf  v.  QmMh,  1 
Anst.22& 

(o)  FmdaU  ▼.  M<v.  2  M.  ft  SeL  76 : 
Johtuon  V.  JenkiitMt 3KHh  April,  I8W,  M.S. : 
1  DowL  ari7.  S.  C:  IhtiUy.  fWightrntm, 
Id.  545:  Fkttcher  v.  SmUh,  2  W.  BL  1301 : 
Todd  V.  IMd,  1  Wils.  312:  Banwa.  AB, 
S.  C:  Hind  V.  KiMftion,  C  DowL  BOX 

(p)  Gee  V.  Lane,  \5  Eaat,  882:  JImt  r. 
AUenim,  7  TaunU  453;  1  MooBib  liS. 
&  C :  Gaintibonufh  v.  FvU^mrd,  9  Sts, 
1121:  M.  W7.  The  aaonticw  evan  tteogh 
inet«Macc«C«ctorb«  Voint  and  aevcial. 
i1VU«m  ^.  lHlrtr^« \  l^ib.  li «^|vnfi  1|«^ 


Warrant,  how  aff^ected  by  Death,  Marriage,  ^-c.  Gl 

w;  in  which  case,  judgment  cannot  be  signed  even  against     chai.  r 

los*  who  have  executed  (q).     But   if  the    warrant   be   to 

Iter  up  judgment  ^  against  us  or  either  of  us,"  judgment 

my  be  enter^  up  against  one  only  (r).     And  when>  a  war- 

int  was  ^ven  by  two  persons,  to  enter  up  judgment  on  a 

HDt  bond  against  me,  not  vs;  the  court,  after  the  death  of 

ne  of  them,  allowed  judgment  to  be  entered  up  against  the 

ther(#). 

U^/ime  sole  give  a  warrant  of  attorney,  it  has  been  holden  Etr»t  him 
hst  her  subsequent  marriage,  before  judgment  is  entered  up,  Jj^J^,,"^  *'' 
» a  RTocation  of  the  warrant  (t).  But,  from  subsequent  coses, 
t  ippears  the  court  will,  notwithstanding  the  marriage,  allow 
he  judgment  to  l)e  entered  up  against  the  hus1»aud  an<l 
rifc(ii).  And  in  IValter  v.  White  S(  Wife  {x),  the  Court 
i  Queen's  Bench,  on  an  affidavit  intitled  as  against  Ixith 
tBsband  and  wife,  gave  the  plaintiif  leave  to  enter  an  ap])ear- 
aee  for,  and  enter  up  judgment  against  the  huslxind  and 
file,  on  a  warrant  of  attorney  executed  by  the  wife,  whilst 
inmarried;  and  the  rule  was  made  absolute  in  the  lirst  in- 
tance  (jr) ;  though  the  master  suggested  a  doubt  whether  it 
>B^t  not  to  have  been  a  rule  ntn.  If  a  wamiut  of  attorney 
le  given  to  a  feme  eoU,  her  subsequent  marriage  \^'ill  not 
«  a  revocation  of  it  {z) ;  and  upon  application  to  the  court, 
voaded  upon  a  proper  affidavit  of  the  marriage,  the  execu- 
ioD  of  the  warrant,  and  the  non-payment  of  the  debt  (/z), 
hey  will  allow  the  judgment  to  be  entered  up  in  the  luinie 
>f  the  husband  and  wife  (6).  And  if  one  feme  sole  give  a 
rturant  of  attorney  to  another,  and  they  both  marry,  the 
von  will  allow  judgment  to  be  entered  up  by  husband  and 
life,  against  husband  and  wife. 

When  urdered  to  be  given  up  and  cancelled,']  If  the  wammt  Whenonit 
•f  attorney  have  been  obtained  by  fraud  (c),  or  inisrejire-  ^<u^ncd 
entatlon  (cf),  or  u|K>n  an  usurious  consideration  (c),  or  for  a  where  th« 
^vnbling  debt  (/"),  (unless  the  defendant  represented  to  the  Cimsiderai 
ikuntiff  before  he  purchiised  the  debt  that  it  was  a  valid  {j,|"'S5?i,l*t 
4ie(^),)  or  to  defraud  creditors,  and  the  application  be  made 
m  their  belialf  (A),  or  by  an  insolvent  debtor  previous  to  his 
liachaige,  it  l>eing  agreed  that  the  debt  sliould  be  omitted  in 

iqy  Harrit  ▼.  Wmte,  1  Chit.  .1^.  Bameft,  5i :  FAnummn  v.  Pi^Jtiu^  \  B.  ^ 

1*1  Jerinm  r.  Vmr,  2  \.  &  K.  4.')7:  4  Sew  P.  27o:  FMtt  v.  Chapthi,  2  B.  &  Ad.  1  li: 

t  M..147.  &  C: ▼.  HuUm,  I  Chit.  R.  Murnut  v.  ManJiriff,  3  Wil».  XtH:  2  W.  Bl. 

n  859.  S.  C". :  jsee  Wndle  v.  i/lirien,  I  Taunt. 

»  GJbvbciA  V.  Sndt,  Barnes,  A3,  C.  P.  4ia  In  Ommipv.  Yeuttm,  4  Nev.^t  M.:u*2  ; 

it  Aimm,,  I  SaJk.  117.  2  A.  &  E.  33ij,  H.  C,  a  warrant  of  at  tor- 


i«i  *rfljfir  T.  Pwrmer.  3  Dowl.  7B4:  3  M.  ney  ijivcn  ti>  Kcure  the  ankiunt  of  an 

r  aeoct,  bOit.  &  C-  Anim.,  1  Show.  xt)-.  unurioun  l)lli  at  three  months,  which  had 

lartf^  V.  Mattittfriv,  J  Chit.  Rep.  117.  been  dlshnnnured  at  maturity,  wan  holden 

\M}  K.  B.,  34th  June,  11*20.  to  be  protected  by  the  3  A  4  W.  4,  c.  W, 

ly)  Htm  atapta  v.  Puncr^  S  Oowl.  7M:  s.  7. 


St  Ik  Seott.  muf.  .S.  C.  (/)  See  Gftrfre  v,  Stanttff,  4  Taunt  fiB3; 

4  M.  &  S 


::i  jUiam  .  I  Salk   117'  4  M.  &  Scott,  ril5.  S.  C    A  eogmieit  giwn 

(«)  HarAar  ▼.  Lk,  3  Burr.  14C9:  Met-    in  an  action  on  a  prominnory  note  waK 


Uf^  T.  Btattt  fi  n.  Af  R.  4G.  refuHcd  to  be  itet  aAide,  on  tte  drround  of 

\b)  Amm,,  7  Mod.  33:  the  note  having  txen  gi\-cn  for  an  illegal 


in  Drnmemn  v.   Thumtu,   1   Doug.   IW:  consideration     {Blif(h  v.  Hrtfutr,  3  Dowl 

W  T.  RH^,  1  Cowp.  ^1:  3T.  R.  (dr.:  mi). 

^*WT.  T^l*>r,8  D.  Sc  H   M:  Mnrtin  v.  t/ri  JJnriwn  v.  FmnkHn,  1  B.  &  Ad.  142. 

(vfin,  3  B.  ie  A<L  *ja\:  Turner  v.  HImw,  iA)  Ham>d  v.  Bettfm,  2  M.  ^ie  R.  13i»:  K 

Do«L344>  B.  &  C.il7,  S.C.:  Martin  v.   Mnrtin,  3 

tdt  JtUM-,t  Ken.  394.  K.  ^V  Ad.  HTM:  Sh*irp^  v.  Thnnum,  (i  Ring. 


M  J>ii*M|tt<i  Y.  GotfU,  5  Bing.  N.  C.  41A:  Hvfrtsr*  v.  Kbiy*tun,  10  Moore.  !l7:  ^ 
V  l^mUr.  G^,  4  B.  &  .\kL92:  CUJc  Bine.  441,  S.  C:  Dukts  v.  Sauttderf,  I 
Jmm,  2  Cowp.  7:17 :  itmchim  v.  IMarai,    Dowl  SM. 
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Where  the 
'Warrant  has 
been  forged 
or  altered. 


Where  given 
by  an  Infant, 


Judgment  on  Warrant  of  Attorney . 

his  schedule  {i\  or  for  a  deht  discharg^ed  hy  the  IiuolvenC 
Debtors'  Act  (i*),  or  if  ^vcn  to  the  plaintiff  to  induce  her  to 
live  in  a  state  of  prostitution  with  the  defendant  (/),  or  «»• 
pressly  and  in  tenns  for  creating  a  chai^  on  an  ecclemastbal 
benefice  (m),  or  for  securing  an  annuity  void  by  the  Annnify 
Act  (72 ),  or  for  securing  an  attorney  jmyment  by  his  client  of 
costs  to  which  he  is  disentitled  for  want  of  re-admission  (o)yiir 
of  future  costs  (/>),  or  the  like  {q\  the  court  or  judge  wfll 
order  the  warrant  to  be  deliverea  up  to  be  cancelled;  or,  if 
judgment  have  been  entered  up,  they  will  set  it  aside,  and  ai^ 
proceedinpfs  that  may  have  been  had  upon  it.  If  tne  fiust  oF 
the  consideration,  however,  be  doubtful,  and  be  £urly  ooiH 
tested,  the  court  will  direct  an  issue  to  try  it,  and  enlane  t]w 
rule  for  setting  aside  the  judgment  in  tne  meantime  (r),  er 
dismiss  it  altogether  {s),  W  here  a  party  gives  a  warrant  of 
attorney  to  another  without  consideration,  in  order  that  tin 
latter  may  protect  the  goods  of  the  former  from  execution,  and 
judgment  and  execution  are  signed  against  good  fiuth,  t]w 
court  will  not,  it  seems,  interfere  {t).  And  the  court  refoaed 
to  decide  the  question,  whether  a  joint-stock  company  waa  a 
nuisance  within  the  6  6r.  1,  c.  18,  ui)on  a  motion  to  set  aside  a 
judnnent  confessed  to  them  on  a  warrant  of  attorney  («)• 
And  where  the  defendant  has  had  an  op]>ortunity  of  pleamqg 
the  illegality,  the  court  will  not,  it  seems,  interfere  aonir 
marilv  (r). 

It  has  been  doubted  whether,  in  an  action  upon  an  Iriah 
judgment  entered  up  on  a  warrant  of  attorney,  the  eroundB  of 
such  judgment  are  examinable  by  the  courts  hereT^;;. 

If  it  be  alleged  that  the  warrant  of  attorney  is  forged,  or 
the  like,  the  court  will  direct  an  issue  to  try  whether  it  has 
been  duly  executed  or  not  {y).  But,  where  a  joint  warrant 
of  attorney  had  ])een  altered  after  its  execution,  in  the  christiaD 
name  of  one  of  the  parties,  who  had  re-executed  the  samr 
without  the  knowledge  of  the  other,  the  court  refused,  on  the 
application  of  the  former,  to  set  aside  the  judgment  which 
had  been  signed  thereon  {z). 

Also,  if  a  warrant  of  attorney  be  given  by  an  infant,  the 
court  will  order  it  to  be  delivered  up  to  l)e  cancelled,  even 
although  there  may  be  circumstances  of  froxA  on  the  part  of 


(0  Tahram  ▼.  Fretmant  2  Dow  L  375: 
Jarkmrn  v.  Darimjn,  4  B.  dt  A.  fiOl. 

{k)  Smith  V.  Ai^rander,  5  DowL  13^ 
But.  it  seems.  t'ie  court  will  not  interfere 
If  the  defendant  has  had  an  oi>iK)rtunity 
of  pleading  his  d ischargc.  ( Philpot  v.  /!«- 
IM,  1  C.7»I.  &  R  B5;  2  Dowl.  ClK>,  &  C.) 

(/)  Tidd.  9th  ed.  547. 

(m)  F/if{hl  V.  Sattrr,  1  B.  A  Ad.  673: 
KMew  V.  liuftJi,  2  B.  it  Ad.  TJH*  n.: 
Britten  v.  Wait,  3  B.  &  Ad.  »15:  CW^- 
bniokti  V.  Lni/tunt  1  Nev.  &  M.  .'174:  Aber- 
deen V.  Keti'kutdt  4  Sim.  381 :  Alchin  v. 
Ho-  kintt,  1  Bing.  K«|).  N.  C.!K»t  Saltmarah 
V.  Hewetl,  1  A.  &  K.  IMS :  Skrine  v.  Same, 
Id.  But  the  warrant  of  attorney  will  not 
be  set  aside,  unless  it  does  in  terms  create 
a  charge  upon  the  benefice,  contrary  to 
13  Elia.  c.  »).  (See  Moore  v.  Hamadeth  3 
Nev.  &  P.  180). 

m)  Ex  p,  CheMer,  4  T.  R.  OM:  Stead- 
man  V.  Purrhatm,  6  Id.  737:  Storton  v. 
TomiiMt  10  Moore,  17:2:  Natit  ▼.  Godmond, 
1  B.  &  Ad.  634 ;  in  which  caae  the  de- 


fondant  had  to  pay  the  costa  of  the  judg- 
ment and  motion,  &c. 

(o)  tVUlm  V.  Chambere,  8  Sev.  ft  P. 
392;  7  Ad.  &  Kl.  A24,  S.  a 

(p)  Jonee  v.  HutUer,  1  DowL  4fB: 
HoUnoorth  v.  fVakeman,  Id.  fi33. 

iq)  See  Jackmtn  v.  Darimm,  4  B.  ft 
AId.6()l. 

(r)  Onik  V.  JonrM,  2  Cowp.  7S7:  Hfonred  ▼. 
Bmtun.  8B.&C.  ?17:  2M.ft  R.  130,  &C 

(«)  .See  Flight  v.  ChapHn,  2  a  ft  Ad. 
11':  Fergueiin  v.  Sprang.  3  Nev.  ft  M.  OSS; 
1  A.  ft  E.  576,  S.  C :  Ktfi.  Haah,  4  Moa 
ft  P.  ?.«. 

it)  Ante.  68!),  note  ih). 

(u)  Hniwn  v.  Holt,  4  Taunt.  587:  mi 
see  other  cases  in  Tidd,  9th  ed.  547. 

iv)  Blifih  V.  Brewer,  3  DowL  906:  PMI- 
pot  V.  Aaiett,  I  C.  M.  ft  IL  85;  2  DowL 
Cj(i9.  S.  C. 

( r)  Citimteee  v.  CarroU,  1  B.  ft  Ad.  400^ 

\M)  Gibaonv.  Bond,  Bainea,  SSBl 

<:)  Coke  v.  BrunmteO,  2  itooit,  4B5;  9 

TauBt.  4ao,s.a 


c 

V. 

r-, 


Warrami,  in  what  Cases  set  aside,  ^.  691 

SDit(a),  on  his  clearly  shewing  that  he  was  under  age    chap.h. 
it  gare  the  warrant  (^).     But  if  an  infant  and  another 
I  a  warrant  of  attorney,  and  judgment  be  entered  up 
both,  the  judgment  may  be  vacated  as  to  the  infant, 
uin  good  as  to  the  other  (c). 

X^fme  eocert  give  a  warrant  of  attorney,  the  court  or  a  bv  «  married 
rill  order  it  to  be  delivered  up  to  be  cancelled,  or  will  ^***"- 
e  the  jadement,  &c. ;  the  warrant,  in  such  a  case,  being 
ely  void  (d).  And,  on  motion,  the  court  set  aside  a 
nt  on  a  warrant  of  attorney  given  by  a  /erne  caveriy 
:h  she  had  been  divorced  a  mensd  et  tncro  {e) ;  and  in 
r  ctse,  though  the  warrant  was  given  by  her  in  an 
i  name,  and  the  plaintiff  was  wholly  iniorant  of  the 
^  (/).  But  in  a  prior  case  the  court  renised  to  relieve 
lere,  at  the  time  she  executed  the  warrant,  she  lived  bv 
,  and  acted  as  a  feme  sole,  and  they  put  her  to  her  wnt 
(r(^).  And  even  a  warrant  of  attorney  to  confess  a 
ent  to  9k  feme  catfert  is  void  (h), 

VK  one  of  several  executors  gave  a  warrant  of  attorney  Byoneof 
fesB  a  judinnent  aeainst  all,  the  court  ordered  it  to  be  ^\^  ^xe- 

,  •,"  iij/'x  cutors. 

nd  Up  to  be  cancelled  (t). 

s  not  an  objection  to  signing  judgment  on  a  warrant  By  a  Luiutic. 

mey  that  the  defendant  has,  smce  its  execution,  become 

(*). 

',  that  he  has  since  given  another  security  for  the  same  vrhm  ano 
imleflB  there  be  some  agreement  tliat  thelatter  shall  be  u^^"'^''^ 

.        %  t»         %       f  *  w\  "  given. 

tuted  for  the  former  (/). 

he  warrant  of  attorney  l>e  not  altogether  void,  but  good  whircgiKxi 
part  and   bad   as  to'  the  residue,  the  court  will   only  {j^S^pJrt. 
>y  the  effect  of  the  bad  part  (m).     Therefore,  a  warrant 
to  secure  the  payment  of  future  costs,  and  also  costs 
mev  already  due  and  advanced,  though  void  as  to  the 
's  niture  liability,  is  valid  as  to  the  actual  debt  {n). 
e  application  to  have  the  warrant  given  up  to  be  can-  Application. 
I,  or  to  have  judgment  or  execution  on  it  set  aside,  may,  bJillide?  ** 
i  objection  be  a  substantial  one, — as,  for  instance,  thai 
s  been  given  for  an  illegal  or  fraudulent  consideration, 
made  by  any  person  interested  in  impeaching  the  war- 
though  not  a  party  to  it  (o).     And,  where  it  has  been 
I  for  a  fraudulent  purpose,  it  would  seem  that  the  appli- 
a  can  only  be  made  by  third  parties,  and  nut  by  the  de- 
nt (p)»     But  a  mere  formal  objection,  even  the  want  of 
mal  attestation,  under  1  (i!f  2  K  e.  110,  «.  9,  c^mnot  be 
f  by  any  but  the  defendant  or  his  representatives  (y). 


V.  Marr,  1   H.  BL  75:  (k)  Pigattv.  KiOick,  4  Dowl  2(17. 

ft.  1814:    SlwUm    r.   TumHns,    10  It)  .Sfofretf  ▼.  Kade,  A  Bing.  134:  Anon., 

I7i;  2  Bmg  475,  S.  C  2  Chit.  423. 

rmr*r  ▼.  Soket,  1  M.  &  W.  203;  (m)   See    Hoidmvorth    v.    Wakeman,    1 

O.  519:  4  DowL  7S4.  &  C  DowL  53S. 

MUCeMT    ▼.    SI.  AtUHn,  2   W.  BL  (n)  Hoidmvorth  v.  Wakeman^  I   Howl. 

pr«Mrf  ▼.    Healh,   1   Chtt.  7(16.   n.:  liSii  and  tee  Smith  y.  Alejander,  5  DowL 

r.  l^ttrtan,  4  BA.  &  Scott.  71^^  13;  2  H.  ft  W.  82.  &  C 

mU§  T.  Sanmm,  .1  Taunt.  Sfil.  (o)  Harrod  v.  Hentun,  2  M.  dk  Ry.  130; 

kUktwm  V.  Bkiguire,  6  M.  dc  SeL73.  8  B.  dk  C.  217*  &  C. :  Martin  v.  Martin,  3 

Mr  ▼.  H^^.  4  Leg.  OlM.  XKi,  B.  k  Ad.  934. 

iiam.,  1  Salk.  400  x  and  aee  WU-  <p)  Ante,  689,  n.  (A):  and  tee  Doe  R^ 

FTfJittrilt    3  B.  Ik  P.  it20:  Madean  berU  v.  ROierU,  2  B.  /k  Aid  3li7. 

^JlIA  J«L  (V)  ^aOcerv.  Horri*,  Kxch.,  8lh  June. 

Zr(y \  PiMmm,  2  Wila.  3.  IKW :  see  Jonet  v.  Jonn,  1  P.  at  R.  058 : 

to«t  7.  QtsT'^.  1  ^^-  ^  andime,  697' 


Judgment  on  Warrant  of  Aitwmey. 

II.         The  court,  in  oppneral,  give  the  succestiful  party  his  coi 

IV.  w  «- 

In  what  rti*w  Filed  J]  By  stat.  3  69^.  4,  c.  99,  #.  1, 2,  thi 
iiuti*  rant  ut*  attorney',  ur  a  true*  copy  thereof,  and  of  the  attei 
thi>rc(if,  and  of  tlie  defeozance  and  iudonementa  thereoi 
an  affidavit  of  the  time  of  the  execution  of  such  wan 
attorney,  must  be  iiled  with  [the  masters^  within  tweni 
days  nft^^r  itH  execution,  to  render  such  warrant  of  att 
or  any  judfjrinent  or  execution  thereon,  valid  as  asuB 
absi^neen  of  the  defendant,  if  he  should  beoome  baal 
unless  judjinuent  be  signed  and  execution  issued  nithi 
twenty -one  days.  The  master^s  fee  for  the  filing  is  1 
And  if  afterwards  the  debt  be  satisfied  or  dischaiged,  a 
u{)()n  lK>inp:  satisfied  of  that  fact,  may  order  a  memon 
of  .satisfaction  to  l>e  written  on  the  warrant  of  attorn 
c()])y  filed  {s).  An  affidavit  made  by  an  attesting  witneai 
warrant  of  attorney,  and  filed  with  it,  merely  stating  it 
and  tliat  he  saw  tlie  party  execute  the  same,  without  vei 
tile  day  on  which  it  was  executed,  luis  l)een  deemed  i 
cieiit  under  the  a1>ove  act;  and  the  sherift',  who  had  seix 
sold  floods  under  a  writ  issued  at  tlie  suit  of  a  jud{ 
oredit4)r  on  a  judgment  entered  u])  on  the  warrant  oi  att 
was  holden  to  l)e  liable  to  the  assignees  of  the  party 
^oods  Were  si'ized  in  an  action  of  trover,  a  commia 
bankru])t  having  issued  against  him  after  the  seizu] 
betoi*e  sjile  (j).  But  in  onier  to  let  in  the  objection,  tl 
statute  has  not  been  coiii]died  with,  it  must  first  anpei 
there  is  a  valid  commission  against  the  party,  ana  it 
that  it  lies  upon  him  who  seeks  to  im]>eacli  the  war 
att^>riiev,  to  shew  that  it  was  not  filed  (w). 

The  7  (r.  4,  c.  57,  tf.  33,  and  1  cV  2  V.  c.  110,  s,  60, 
these  provisions  in  favour  of  the  creditors  of  an  im 
debtor.  It  being  (questionable  whether  warrants  of  aW 
executed  by  insolvent  debtors,  before  adjudication  made 
matter  of  tlieir  petition,  pursuant  to  thesi'veral  acts jmie 
their  relief,  were  to  be  deemed  secivt  warrants  of^  at 
within  the  3  G,  4,  c,  3J),  it  was  enacted  by  the  1  IV.  A 
.V.  3,  that  such  warrants  of  attorney  sliould  not  l)e  with] 
act,  iuid  that  the  same  should  be  deemed  valid. 

2.   The  Jitdgnifnt. 

When  to  fn*  Signed,']  Judgment  may  be  entered  ui 
warrant  of  attorney,  at  the  time  therein  specified  fc 
purpose;  and  if  the  warrant  were  given  to  secure  the  pa 
of  money,  it  is  not  neeessjiry  that  the  plaintiff  should 
tJie  signing  of  the  judgment  until  default  be  made  in  th 
mcnt  (;r),  unless  that  be  expressly  stipulated  for 
defeazanee  (y).  And  if  the  warrant  be  given  for  a  sum  c 
to  indenmify  the  plaintiff  against  the  jmyment  of  n  « 
sum,  the  plaintifi'  need  not  defer  signing  judgment  and  : 

(r)  3  «.  4,  c.  39.  s.  C  «  Blng.  740,  *.  C 

(*)ld.  R.B.    .S«e  aI»o  the  provuinns  of  (i»    MS.,    M.    1R14  :   and   le 

thi>  act  a«  to  rturiufeiU/,  atUe,  itH*  and  the  llarriw.  27«. 

i»v»  I  here.  (ji^)  See  Ntt-MI  v.  Brvmirp,  3  B.  i 

t)  Dilkm  V.  KfiicartU,  2  Moa  fir  P.  .Vrfi.  5  Mmire,  307.  &  C ;  CHfiper  v.  Da 

iw;  MMtm  v.  DaeU,  3  M.  &  Scott,  138;  de  W.lI;2A.&£.4Mi4Ncv.&M. 


Judffwktni,  when  to  he  Signed. — Leave /of  Signing,  i 

CDtioQ  until  the  contingency  happen  (a).  If  the  defea-  lhav.  i 
lee  {}tate  that  it  is  »ven  to  secure  tne  payment  of  a  sum  on 
1,  and  in  case  default  shall  )>e  made,  then  judgment  to 
«d  up  and  execution  issued;  an  actual  demand  must 
ty  ana  a  propoaal  to  settle  amicably  does  not  amount  to 
h  demand  ^6);  and  it  seems  that  a  demand  on  a  lunatic 
iMofiicient  («).  A  stipulation  tliat  judi^ient  shall  not  bo 
BMd  up  on  a  wamuit  of  attorney  l>efore  a  certain  day, 
!■>  the  party  giving  it  shall,  in  the  meantime,  have  l>ecome 
ikmpt  or  insolvent,  does  not  oust  the  party  to  whom  it 
l^ven  from  the  right  to  enter  up  judgment  before  the  day 
"  '  if  the  former  be  in  insolvent  circumstances,  although 
ij  not  have  itecome  bankrupt,  or  taken  the  benefit  of  an 
Debtors'  Act  (rf).  Where  the  warrant  of  attorney 
BgiTen  with  a  defeazance  stating  it  to  be  given  as  a  security 
'•certain  sum,  and  interest  thereon,  the  court  held  that  it 
•  to  be  construed  as  a  continuing  security,  and  not  merely 
■  Mcurity  for  money  then  due  (e).  If  the  warrant  specify 
f  particular  time  at  which  the  judgment  is  to  be  signed,  it 
not  be  entered  up  at  any  other  time  (/*).  It  may  be  added, 
li  •  warrant  of  attorney,  to  confess  judgment  generally  of  u 
n,  ia  regular,  notwithstanding  R.  G.,  U,  71,  4  W,  4;  and 
»  judgment  should  be  signed  of  a  particular  day  in  tliat 
m  (^).    See  further  the  cases  as  to  cognovits,  ante,  67B. 

Whem  Leave  of  the  Court  or  Judge  necessary  before  signing  ^TM?n  L«i 
dgment.^  Within  a  year  and  day  from  the  date  of  the  ?uSp"?t« 
iiant,  judgment  may  be  entered  up  as  of  course  (h).     But  Mry  bffon 
er  a  year  and  day  from  such  date,  judgment  cannot  be  Jj^m!^  ^^ 
teied  up  until  leave  of  the  court  in  term  time,  or  of  a 
ke  in  vacation,  is  obtained  for  that  purpose  (t). 
^  a  general  rule  of  all  the  courts  of  H.  T,y  2  W,  4,  r.  1 .  appHcaUo 
r3,  **  teave  to  enter  up  judgment  on  a  warrant  of  attonwif  **°^  »"**^'^ 
ite  Mie,  and  under  ten  years  old,  must  he  obtained  by  a  motion 
term,  or  by  order  of  a  judge  in  vacation;  and  if  ten  years  old 
more,  upon  a  nde  to  shew  caiuseP     On  this  rule  a  rule  nisi 
8  holden  to  be  uimecessary  for  entering  judgment  on  a  war- 
it  of   attorney   under  ten  years  old,    notwitlistanding   it 
)eared  that  the  defendant  was  insane,  and  liad  been  so  for  a 
Mideral)Ie  period,  and  there  did  not  ap]>ear  to  l>e  any  chance 
bis  recovery  (i).     In  a  case  decided  before  tills  rule,  where 
ijBfment  haJ  not  been  entered  up  within  a  year  and  day  on 
ramnt  of  attorney,  given  with  a  post-obit  bond,  and  no  an- 
aition  was  made  ])y  the  obligee  to  enter  it  until  after  the 
th  of  the  person  on  whose  death  it  was  payable,  the  court 
Qted  a  rule  nisi  only  (it). 


▼.    Baftt^,  3  Taunt.  465:  Kade.  12  Moore,  370:  4  Rinff.  I.M.  j».  C. 

w»  PivtrUfrg  V.  Fmzrr,  7  Id.  3i1J;  I  (/)  Mynn'M  ceue,  1  Mo(t.  1 :  Anwi.,  7  Id. 

W.  54.  S.  C. :  Our  V.  RoherU,  5  B.  &  ns. 

«•  Skim  T.  Brmok,  1  Id.  124.  ir)  Tndd  v.  (^tmptrtz,  6  Dowt.  SHO. 

SteMi  r.  BrvmUy,  A  Moore.  .111?;  S  (h)  Calvert  v.  TwtOln, 5  Ding.  I ;  2  Muu. 

&  ¥fi.  S.  C  :  Aftntt  v.  Gnmu^wd,  &  P.  1,  S  C. 

•  SJan«t,  9ttl:  MeO«j»perv.il(imfi»,  4  (0  Atmm.,  fi  Mod.  313:   lAuhintfttrn  v. 

A  U.  336;  2  A.  ^  E. 45H;  1  H.  &  W.  t^'alUr,  1  H.  Bl.  <M. 

.a  iJ)  Pimgidt  V.  KUlick,  4   Dowl.  2«7:  1 

Cmfptr  ▼.  £)nnd».  mU  ntpra.  H.  &  W  i^lK.  S.  C    In  the  report  of  this 

BUi»<Nte  ▼.  BomI,  5  Nev.  Ac  M.  fiSl ;  owe  hi  Dowling  the  warrant  i«  stated  to 

4k  W.  in!2«  &  C>.*  aee  Pnrtridtce  v.  have  been  more  than  eleven  yean  old: 

r.  7TMnit  dffj  x  1  Moore,  M,  H.  C.  »ed  tiutire.    (See  1  H.  ^  W.  .'il8). 

MKnAy  r.  Jeiminf^,  A  B.  dc  C  1(J5:  (k)  LMMmdnn  v.  Wailfv,  1  H.  Bl.  94, 

k  B.  104»  &  C"'  '"^  '^  SukfrrAf  v.  See  form  oftheruk,  Chit.  Fonm,  92^ 
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luppurt  of. 


It  mutt  «hpw 
that  IMend. 
aiit  b  alive. 


Boos  II.  The  application  for  such  leave  ie  fimndei  upon  am  aJU 
PAkT  iv^  ^o^tii^  the  consideration  for  the  warrant  of  attorney;  df  * 
Affidavit  in  tion;  the  amount  remaining  due  to  ike  plaint^ {i)^  emd  a£ 
poititirefy  (m)  that  the  defendant  teat  alive  ai  a  certain 
therein  mentioned  (n).  The  aflidaWt  may  or  inwjr  n 
seemfl,  lie  in  titled  in  the  cause  in  which  the  jadgnu 
entered  up  (o). 

It  must  appear,  from  the  affidavit,  in  fmppoTt  of  tl 
plication,  that  the  defendant  is  alive^  either  mm  the 
nent's  having  seen  him  alive,  or  otherwise.  Formeriy,  1 
the  H.  i/.,  4  W,  4,  r.  3,  (ante^  341),  it  must  have  am 
from  the  affida%'it  that  he  was  alive  upon  some  day  wttk 
term,  in  order  that  the  court  might  be  satisfied  that  h 
alive  on  the  day  to  which  the  judgment  would  have  reL 
and  even  where  the  affidavit  stated  the  defendant  to  havi 
alive  on  the  essoign  day  of  term,  the  court  held  it  to  be  li 
cient,  saying,  tlmt  it  must  appear  from  the  affidavit  thi 
defendant  was  alive  on  some  day  in  fiill  term  (p)»  Now, 
ever,  as,  by  that  rule,  all  judgments,  whetner  interloc 
or  final,  nhall  be  entered  of  record  of  the  month  and 
whether  in  term  or  vacation,  when  signed,  and  shall  not 
rebition  to  any  other  day,  the  affidavit  must  be  framed  wi 
refen^iHHf  to  {\\at  doctrine  of  relation.  And  since  that  i 
is  suflic'ieiit  in  all  cases  if  the  affidavit  shew  that  the  di 
uiit  was  alive  within  a  reasonable  time  before  the  d 
which  the  motion  or  application  is  made  (^).  As  to  wh 
reasonable  time,  must  depend  upon  the  circumstances  oj 
partieular  ease.  An  affidavit  that  the  defendant  was  al 
the  Hth  April,  the  tcnn  commencing  on  the  l<5th,  wa 
sufficient  (?•).  And  in  another  case,  the  court  granted 
ni(»ve<l  for  on  the  third  day  of  term,  upon  an  affidavit  a 
that  the  defendant  was  alive  on  a  day  six  days  befo 
C4)nnncnceinent  of  the  term  («),  and,  in  another  case,  a  ro 
gnnited  where  the  defendant  had  lost  been  seen  alive 
thret*  weeks  (f),  and  in  another  (m),  five  weeks  befbi 
application.  So  judgment  has  been  allowed  to  be  enter 
against  a  defendant  ri'siding  in  Jamaica,  upon  an  affidavi 
lie  was  alive  four  months  before  (y);  and  against  a  def( 
at  Nice,  on  j)r«>duction  and  verification  of  a  lett«r  fron 
<lated  tbirteen  daysbefoi-e  (;);  and  against  a  defendant  ii 
South  Wales,  u])on  an  affidavit  stating  the  receipt  of  a 
from  b'nn,  dated  fn>m  that  place  in  the  August  precodin 
ap])lication  being  made  in  November  (a),  and  that  de] 


(/)  Uulkr  V.  Picktripg,  4  D.  de  R.  5; 
2  U.  ar  C.  M3,  S.  C;   R.  H.,  2  W.  4.  r. 

(,Nt  V.  H(tA«m.  1  Chit.  Rep.  314: 

Julwt  V,  Hnrjirr,  Id.  017  a. 

<M)  See  tliv  Airni  of  thcafHdavit,  Chit. 
FonnN,  la^ 

(h)  Darin  v.  Stntthury,  3  Dowl.  44<l: 
SiMVt^ff  V.  H'MWni/ir.'.  1  B.  ^ir  Aid.  .W7:  1 
Chit.  Illft.  S.  C.  I^Mite  V.  H^AftntUi,  Id. 
.VM.  n.:  Mr  p.  (;rv/pMy,  H  B.  Ac  C.  Aum. 

W\  Kyltv  V.  lV,irrrn,A  M.  &  Sel.  174;  1 
Chitfil/,  H.  C:  tVhittakw  v.  t^'hitUtker, 
8  n.  dc  ('.  7(i8:  Pnce  v.  Hught*  1  Dowl. 
44i;:  WiUf*  v.  JanMW.  Id.  4!Mt  Amm., 
4  Moore.  2  \   Man.  Exch.  Piac.,  Ivt  ed. 

<v)  JorvliTfi  v.  FuTt  4  Nev.  9c  M.  407;  S 
A*  4c  £.  437*  &  C*. 


(r)  RiMnmn  v.  Laiter,  3  Da 
and  sec  Ourkman  v.  HtUier,  I  Bta 
N.  C.  3;  4  M.  &  Soutt,  487;  <  D< 
S.C. 

(*)  Jimrlan  v.  Farr,  4  Nev.  ft  II 
A.  dc  E.  4:17.  S.  C 

(t)  Watts  V.  Bury,  4  Dowl.  44. 

U)  Sturket  V.  fVUiet,  13  Leg. 
a  I)owl.  221.  $.  C:  and  see  fCfWt 

4  Dowl.  »N):  1  H.  &  W.  67i»,  &  C 
itf)    HMt'wteU   V.    Puutil,    WU 

Ftirmty  V.  PiikingUm,  2  Uowl.  438 

(c)  OmntUv  V.  Summontt  6  Da 

m  hiopffp  V.  ThunUtm,  3  D.  I 

and  see  Femhertcm  ▼.  Bniumrigifft 

2(U;  0  Mooie.  »»,  5.  C*  J<Aim» 

5  Dowl.  215 1  Hatttam  v.  fHutJtm, 
J  unit.  404. 


Leat€  of  Court  or  Judge  to  9ign  JudgwienL  6 

Terily  believed  him  to  be  still  alive.  So  judgment  has  Chap.  i 
mDowed  to  l>e  entered  up  on  an  affidavit,  shewing  that 
eqae  of  the  defendant's,  aated  tliirteen  days  before  the 
iation,  had  been  paid  in  the  interim  (6).  An  affidavit, 
ig  the  receipt  of  a  letter  from  the  defendant,  in  his  hand- 
inr,  is  sufhcieDt  evidence  of  his  being  alive  at  the  time  it 
I  date  (c).  But  an  affidavit,  merely  stating  that  dei>onent 
the  defendant,  is  not  enough,  unless  it  state  that  ne  saw 
mUrt  {d)»  And  where  the  affidavit  stated  merely  tliat  the 
nent  was  told  by  the  defendant's  wife  that  her  husband 
liriDg,  the  court  held  it  to  be  insufficient  («).  It  is  in- 
nent,  also,  for  the  deponent  to  swear,  that  he  believes  the 
idant  to  be  alive  from  information  which  he  has  received, 
■  he  also  swears  that  he  l>elieves  the  infonnation  to  be 
(/).  If  tseveral  persons  join  in  tlie  warrant,  it  must  l)e 
n  that  they  are  all  alive  (^),  unless  the  warrant  be  joint 
teveral,  and  the  application  be  for  the  purpose  of  signing 
IBient  against  the  survivors  only  {h\ 

I  rapport  of  the  application,  as  already  observed,  there  Affidavit  n 
t  also  be  an  affidavit  by  the  attesting  witness,  stating  the  wuncTi^in 
mtion  of  the  warrant  of  attorney.  Even  tliough  the  at-  general  im 
ing  witness  refuses  from  malice  to  make  the  necessary  *^^' 
larit,  the  court  will  not  grant  the  ajiplication  (t).  Tlie 
■mstance  of  the  commissioner,  before  whom  the  affidavit 
t  the  party  is  alive  is  sworn,  being  the  attesting  witness, 
I  not  dispense  with  the  necessity  of  an  affidavit  by  him  of 
ezecntion  of  the  warrant  (j).  An  affidavit  tliat  the  de- 
bnt  had  recently  acknowledged  the  execution,  expreshly 
the  purpose  of  enabling  the  plaintiff  to  enter  up  judgment 
bout  being  at  the  trouble  of  sending  for  the  subscrihing 
ness,  has  Ibeen  held  sufficient  by  the  Court  of  Common 
■s(i^);  though,  indeed,  the  Court  of  Queen's  Bench  have 
idea  otherwise  (/).  If  the  attesting  witness  be  dead  or 
Mid  («i),  and  that  fact  be  substantiated  by  affidavit,  or  if 
annot  be  found,  and  the  affidavit  state  the  endeavours 
ich  have  lH?en  made  to  find  him,  then  the  court  will  re- 
'e  secondary  evidence  of  the  execution  (w).  Where  the 
isting  witness  was  the  clerk  of  the  attorney  who  prepared 
warrant,  the  want  of  his  affidavit  in  this  case  was  con- 
jred  sufficiently  supplied  by  that  of  his  master,  verifying 
handwriting  of  his  clerk  and  that  of  the  defendant,  and 
11^  that  the  fonner  had  a]>sconded  and  could  not  be 
iid(o).     And  a  rule  was  obtained  to  enter  up  judgment 

J^iJb*  V.  Cri£Wia.  A  DowL  A77.  off.oer  of  the  court.  <Sra  per  fVUHamt,  J., 

SMaftv  V.  Gvtrr,  M.S..  E.  T.  1024:  Dvn?  .^frrry  v.  Rue,  fj  Dowl.  51B). 

9*  r    Jtmeit,  1  Dowl.  367     dray  v.  {j)  FieM  v.   Dtxirrrttft,  1  Dowl.  3f«;  2 

w»,  4  Id-  «3fij  1  H.  A:  W.  «5».  S.  C.  C.  A  J.  217 ;  2 Tyr.  2H.^  S.  a 

nwr  V.  OkifirM,  4  Dowl.  680.  (*)  Lfiiug  v.  Kaine,  2  B.  &  P.  iiR. 

MS.,   M.   laM:    V.  Hobmmt  I  (/)  Johm  v.  Kitiif/U,  1  Chir.  Rq>.  743: 

Jtcp.  314.  HoUHav  V.  /»n/  0.i/.»rrf,  10  Leg.  Ote.  43(>. 

Rea/er  T.  fVhip,  5  DowL  :.7fi.  Sec  Baglio"*  Pract.  .'tt^. 

».  Htiimm,  1  Chit.  Rei^  .314.  tm)  T(vti>r  v.  1jrii:rhton,  3  M.  A:  .Scoft, 

See  JwT^on  v.  Farr,  2  A.  *  E-  437:  423:  2  DowL  74f>,  V.  C 

.  &  M.  347,  8.  C:  V.  HiiltmM,  1  (n)    Ytfurtfr   v.  Shntvler,  2  Dowl.  Ml: 

S14:  Barna.  A3.  WarimfV.  Bi*rle*,A  T»unL  I'M:  Jwr*  v. 

wde  r.  M'I>i>to*»t^*  *   H.  &  W.  Knight t  1  Chit    Rejj.  743 :  and  w-e  Ap- 

BbI  the  attesting  witncM  may  be  ptettm  v.  Ikmdt  Id.  744. 

uifff  to  nwwc  the  execution  of  the  (o)  Yvung  v.  Hhwvler,  2  DowL  Mfi. 
it;  1  kMt,  i/  be  be  an  attorney  or 


C9C}  Judgment  on  Warrant  ^f  Aitwmmf. 

Rook  fi.    when  tlic  attesting  witness  to  the  execution  of  the 
p.iRT  IV.    ^.^^^  <leiid,  anrl  to  prove  the  execution,  an  affidavit  was  madeliy  V 
one  of  tlie  pliiiiitiftH  verifving  the  handwriting  of  the  wi^,.; 
neH8(y>).     TIic  court  will,  by    rule,  compel  the   atteilq||'i 
witness  to  swear  to  the  execution,  at  all  events,  if  he  lit  m^:\ 
officer  of  the  court  (^).    The  production  of  an  office-copj  ilV 
the  affidavit  of  the  due  execution  of  the  warrant  at  the  tine  it  f 
was  filed,  if  it  wtiA  so,  ^ill  be  sufficient  (r).     If  the  defiendnik-^ 
be  a  inarksninn,  it  seems  that  the  affidavit  should  state  that  At  '.'■ 
warrant  wam  read  over  to  him  before  execution  («).   It  most  ba  . 
o1)scrved,  however,  that  as  tliis  is  a  mere  matter  of  pFKtio^  if  ■  '• 
jud^e  allows  judgment  to  be  signed  on  other  evidence,  wituMl  - 
the  affidavit  of  the  attesting  witness,  such  judgment  will  nil  ; 
nftenvanls  1h^  liable  to  be  set  aside  merely  on  account  of  thift  : 
deficiency  U),  1 

The  rriginai  It  may  liere  l>e  added,  that  even  where  the  warrant  of  i^  \ 
JI-'YorthcIIIn**  tomey  is  in  the  hands  of  tlie  defendant,  the  court  will  nol  •. 
iiirf.  allow  the  ]>Iaintiff  to  enter  up  judgment  on  a  copy,  thondi  ', 

in  the  defendant's  handwriting  (m).    The  proper  course,  n  .: 
such  a  case,  a])pear»  to  be  to  apply  for  a  rule,  calling  « 
the  defendant  to  shew  cause  why  he  should  not  prodnoe  At 
original  in  court  for  the  purpose  of  having  judgment  entcni 
on  it  (/(). 
The  Atiui.ivit      The  considenition,  and  the  sum  remaining  due,  areusntDj 
rh-.7V?St     "^^'""?  ♦*»  ^'y  ♦l**^  J>laintiff  himself  in  the  affidavit  used  on  thii 
v\\su.  occasion.     And,  if  not  sworn  to  by  the  plaintiff  himself^  H 

s4H>nis  tliat  thci*e  must  be  an  affidavit  stating  why  not(f). 
Where  the  plaintiff  was  a  lunatic,  an  affidaWt  of  the  diM 
bein^  nnpaiif,  made  by  a  ])er8(m  who  had  received  the  interest 
<luc  upon  it  for  the  hist  three  years,  was  deemed  sufficient  (jr); 
and  an  affidavit  by  the  plaintifP^s attorney,  swearing  to  the  con- 
sideration and  the  money  remaining  unpaid,  and  that  he  hasbeen 
employed  in  managing  the  money  and  paying  over  the  interest, 
Mieii  Kncmy.  has  been  mlniitted  as  sufficient,  without  any  affidavit  by  the 
plaintiff  himself  (c).  Where  the  warrant  was  given  to  secure 
the  doing  of  an  act,  as  the  re-transfer  of  stock  on  demand,  the 
couri  n^fused  leave  to  enter  up  judgment  on  it  on  proof  of  a 
demand,  made  while  defendant  was  insane  (a). 

Where  it  appean^l  by  the  plaintiff's  affidavit  that  she  wm 
then  resilient  in  an  enemy's  country,  the  Court  of  Common 
JMeas  refused  to  give  leave  to  enter  up  the  judgment  (A). 
(  otwqiu-mvs       AIth<»uu:h  judgment  happen  to  be  entered  up  without  the 
jlMHrnMi*}'       '**'*^'^  <>*  the  court  or  a  judge  when  necessarj',  yet  it  seems 
witiintit  that  none  but  the  defendant  himself  can  object  to  the  irre- 

icvnc.  ;;nilarity(r). 

./I'  Vnn^Uit^  V.   H'rr^*,  3  M.  &'  Scott,  2  Jurist,  IM4. 

JIM  a:   and  mv  Taifit4-  v.  Iji:tf(ht»n,  I<l.  (J)  .-Ififtft..  M.  1B38,  B.C.:  Li/fMsfe.J.. 

4:?.'{:  J  DowL  J-Ui.  3  Jurittt,  KNI7- 

•  •/)  (f'irk  V.  jiittvivk.  1   Str.  1:  Odftn  v.  (jyi  Oj/j/<^<inrfe  v.  Sr/nrf^rfriMd*  Barcm.  4S.   ' 

lUf,  M..;i  (i.  4.  K.  n.:  Tiiid,  iKhcd.  XA.  {zi  A^nttm  v.  UuutUer,  2  C.  At  M.  ili: 

Milk-  V.  M*l)i,tH,nnti,Mt,  1   1!.  \-   W.  1H4:  4  Tyr.  H4,  if.  C. 

SCO   />i^  Aivfff  V.  ]<#•«•,  V>  l>uwl.  olH,  t/er  la)  Capprr  v.  Dtunln,  2  A,  Se  E.  458:  4 

nuiintm,  J.  Ncv.  &  M.  STK:  I  H.  &  W.  11,  S  C 

(D   If  >>/.  V.  HWA.  4  Dowl.  :£¥X  iftt  JDr  iMtveiQe  v.  i*hiUipf,  2  New  Rep. 

tjri  ./'{fNi.vrv.  liarrU,  li  Dowl.  1K4.  {tj. 

(r>  %\'eUft  V.  Cttimptftif  at  Chamhen,  lo  Jntum  v.  Jtytte*,  1  D.  &  II.A5B:  and 

'27th  Sei)tvm))er,  I}i:i!).  «wmn  Maub^.  H.  sec  n'atkrr  v.  Harrin,  ante,  ifyl, 

{u>  Aiion.,  M.  1H3U,  B.  C:  LittleckUe.J., 
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9tf,  kow  Signedy  ^.]   Enter  an  appearance  for  the    Chut.  u 
.     Mate  an  incipitur  of  the  declaration  an  plain  ]~^^^ 
d  OH  incipitur  on  a  rotlj  tohick  you  will  get  at  the  ho^^igncd 
^lee.     Tfike  thesey  and  the  warrant  of  attorney ^  to  one  ^^ 
tiensy  who  wili  sign  the  judgmenty  and  file  the  war- 
jy judgment  be  Hgnedy  and  leave  of  the  court  or  a  jtidqey 
rule  or  order  to  the  incipitur,  on  plain  papery  when 
'4  to  the  matter  to  sign  judgment.    There  is  no  occa- 
kx  the  costs  of  signing  judgment,  because  they  are 
loiD,  which  cannot  be  reduced  (/)•    No  judgment 
^ed  upon  any  warrant  authorizing  an  attorney  to 
idgment  without  such  warrant  being  delivered  to 
by  the  master,  who  is  to  file  the  same  in  the  order 
they  are  received  (^).     It  b  prudent,  and  indeed 
docket  the  judgment  immediately,  for  the  reasons 
1  ante^  337,  338,  particularly  if  the  warrant  of  at- 
&  giren  to  secure  the  payment  of  an  annuity,  or 
by  instalments,  or  the  like  (h), 

>nd  have  been  given  with  a  warrant  of  attorney,  the  Form  of 
n  is  made  out  in  debt  on  bond ;  if  not,  it  is  usually  •'"'*«*"«»*• 
on  a  mutuatus.    But,  in  all  cases,  the  warrant  of  at-  sue"the  \(ar 
ost  be  strictly  pursued,  in  entering  up  the  judgment ;  '*^ 
,  i^  on  a  warrant  to  enter  up  judgment  in  debt  on 
f^ent  be  entered  up  in  debt  on  a  mutuatusy  the  court 
t  aside  as  irregular  (t ).    So  a  general  warrant  given 
on  who  aflerw^ds  became  insolvent,  was  held  not  to 
'  the  plaintiff  to  enter  up  a  special  judgment  against 
e  effects  (i).     Or  if  a  warrant  be  «ven  to  confess  a 
;  of  a  particular  term  or  day,  judgment  cannot  be 
in  of  any  other  term  or  day  (/).    So,  upon  a  joint 
»t  attorney  given  by  two,  judgment  cannot,  in  general, 
1  up  against  one,  even  after  the  death  of  the  other  (m). 
rrant  gven  by  one  of  two  executors  will  not  author- 
plaintiff  in  entering  up  judgment  against  both  (n), 
lere,  on  a  warrant  of  attorney  given  to  an  executor, 
t  was  entered  up  in  vacation  as  of  the  previous  term, 
e  testator  himself  was  alive,  the  court  set  it  aside  for 
ity(oV     Yet,  where  a  judgment-creditor  applied  to 
a  juagment  and  execution  against  the  debtor,  upon 
nd  that  the  judgment  was  entered  up  against  the  de- 
by  a  different  chnstian  name  from  that  signed  to  the 
of  attorney,  the  court  refused  even  a  rule  nisi  (p), 
wa»y  probably,  on  the  ground  that  a  mere  formal 
cannot  be  taken  advantage  of  by  third  parties  (q). 
Eurant  of  attorney,  as  already  mentionea,  (antCy  082^,  Effect  of  Rt 
IS  the  attorney  to  execute  a  release  of  errors;  and  if  *«^'*  "'"''" 
idant,  notwitlistanding,  bring  a  writ  of  error  upon 


or  J. 


e  ftwm  of  the  entry,  Chit.       <k\  BHrfm  v.  Mardin,  1  T.  R.  «0;  de- 
cided before  the  7  G.  4,  c.  5?. 
tr   Pattemn,  J.,    Griffiths    v.        (/»  Ante,  67«.  ftfi. 
Dmrl.  l-LX  \m\  iiee  v.  Ijane,  15Ewt,503:  anf<?,  RK^ 

42  O.  3:  R.  M.  43  Ceo  3.  C.        (n)  EltveU  v.  (^wuh,  1  Str.  2<». 
IC. .%  Exeh. :  see  fottr,  601.         («i  Gaitinhorvugh  v.  Fetivard,  2  Str.  11-21 
i  tana  ot  the  register.  Chit,    antf,  CRK. 

ip\  MS.,  M.  1815. 
frukhuon,  8  T.  R.  153.  v<.  See  ofUe,  6'jl. 
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Book  it.    the  judgment,  or  upon  a  judgment  in  »eir€  faaoi  to 
'*^*^  '^'    that  judgment  (r),  the  court,  upon  application,  woulc 
hably  quash  the  writ. 

3.  ExeeutwHy  S^e. 

.1  Kxecution,      In  noticing  {anUy  692,  693,  &c.)  the  practice  as  to 
'^^'  the  judgment  may  be  signed,  we  have  mentioned  i 

When  it  may  points  as  to  the  execution  thereon.  As  soon  as  juc 
beiMued.  ^  signed,  the  plaintiff  may  immediately  sue  out 
tion  as  in  ordinary  cases,  if  he  be  at  liberty  to  do  so 
terms  of  the  defeasance.  A  writ  of  execution,  howere 
be  sued  out  before,  but  it  cannot  be  executed  until  on  o 
the  day  specified  for  that  purpose  in  the  defeasance  (i 
some  cases,  where  tlie  warrant  of  attorney  is  giren  to 
nify  the  plaintiff  against  the  payment  of  a  debt,  jndffmei 
be  signea,  and  execution  issued,  before  he  has  paid  it  ( 
the  defeazance  state  that  a  demand  must  be  made  befo 
cution  issued,  such  demand  must  be  made  according 
and  upon  a  person  capable  of  giving  a  substantial  ansv 
For  what  If  the  plamtiff  be  guilty  of  any  excess  in  the  amo 

when*" I*  *i£  ^^^^^  ^®  ought  to  have  levied,  the  court  or  a  judge  wil 
for  kmomI  set  aside  the  execution  (j;),  or  in  case  of  a  mistake  rei 
one  of  the  masters,  or,  if  necessary,  to  a  jury,  to  aacerl 
wliat  sum  the  execution  ought  to  stand ;  and  an  action 
perhaps,  be  supported  against  the  plaintiff  {y),  W 
warrant  of  attorney  was  given  for  securing  the  paymei 
annuity,  and  upon  default  mode  in  the  payment  of  the  a 
the  plaintiff  sued  out  execution  and  arrested  the  defend 
the  amount  of  the  penalty,  the  court  set  aside  the  exc 
and  ordered  the  defendant  to  be  discharged,  as  the  deft 
authorized  the  plaintiff  to  take  out  execution  merely 
arrears  (^).  The  plaintiff,  in  such  a  case,  should  sue  o 
cution  for  the  amount  of  the  penalty,  because  the 
execution  must  strictly  pursue  tnc  judgment  (a),  but 
indorse  it  to  levy  the  amount  of  the  arrears  only.  Bui 
a  warrant  of  attorney  was  given  for  the  payment  of  mo 
instalments,  and  by  the  terms  of  the  defeazance  the  { 
was  to  be  at  liberty  to  enter  up  judgment  immediately 
no  execution  to  be  issued  until  default  made  in  pay  men 
said  sum  of  1,402/.  18«.  Sc?.  with  interest  as  aforesaid, 
instalments  and  in  the  manner  hereinbefore  mentioned 
court  held  that  tlie  plaintiff,  upon  a  fair  constructioi 
above  terms  of  the  defeazance,  was  at  liberty  to  sue  < 
execute  a  writ  of  execution  for  the  entire  sum,  upon 
in  payment  of  any  one  of  the  instalments  (ft).  In  s 
similar  cases,  where  the  sum  secured  by  the  warrant  is  j 

(r)  BfUM'lejf  v.  Sht^o.  8  Taunt.  484  :  iT\  Sec  TUt^  v.   Beat.   16    E 

see  antr.  68:    and  Me  also  BMt  v.  Com-  Amtry  v.  S'rniiridge,  2  W.  BIm. 

pertz,  2  DowL  XI5.  ante,  417,  «)18. 

(*)  MS..  M.  1814  :  see  Hardw.  270.  (yi  H>ntuf,rth  v.  BuBen,  9  B. 

(t)  Burinnr  v.  Barber,  3  Taunt  465:  and  (c)  Tilhi/  v  Betit^  16  East,  163. 

see  (uUe,  m2.  \a)  .See  ante,  mx. 

iu)  Nichoil  V.  Bnmlej/p  5  Moore,  3H7;  2  (6)  Lrreririfce  v.  Fiftjf,  1  M.  & 

B.  &  B.  464.  S.  C. :  ante,  dO,  and  see  Hok  v.  TonMin&on,  3  I 

(o)  Capper  v.  Dando,  1  H.  &  W.  11  ;  4  ante,  678:  Cotviett  v.  Hattfvrth. ; 

Nev.  &  M.  a'»  :  2  A.  AT  E.  4a8,  S.  C.     A  <»7. 
demand  on  a  lunatic  would  not  do.  (Id.) 
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Qcnta,  and  de&nlt  \b  made,  the  defendant  may  be  Chap.  h. 
or  charged  in  execution  for  each  of  thoee  de£Eiults 
;  made,  ^thout  any  leave  of  the  court  or  a  judge  (d). 
•rarrant  of  attorney  made  no  mention  of  interest  on 
pal,  but  the  defeasance  did,  the  court  allowed  exe- 
be  iwaed  for  the  principal  and  interest  («).  Interest 
cent  may  now  in  all  cases  be  levied  from  the  date  of 
lent  under  the  I  <Sf  2  V.  c.  110,  s.  17. 

low  far  an  execution  under  a  warrant  of  attorney  is  ^^^^ 
available  in  case  of  the  bankruptcy  or  insolvency  of  ^c.  ^^^' 
lant,  see  ante,  432, 433,  &c. 

^  a  warrant  of  attorney  be  given  to  secure  the  pay-  Si;^9estk>nii 
n  annuity,  or  of  a  sum  of  money  by  instalments,  or  ^^^1^; 
it  seems  a  scire  facias  is  not  necessary,  previous  to  under  sfr  fi 
ezeeution  for  every  periodical  payment  or  instalment,  S^SL*^  *  *  * 
be  the  case  if  a  bona  only  had  been  given ;  for  it  has 
led  in  several  cases  in  the  Court  of  Common  Pleas  {f\y 
sms  also  to  be  the  opinion  of  the  Queen's  Bench  (^), 
ikat.  8^9    W,  3,  c.  11,  9,  8,  which  requires  sugges- 
maehea  and  the  scire  facias  in  such  cases  (A),  does 
ad  to  warrants  of  attorney  to  confess  judgment  on  a 
even  when  given  merely  as  a  collateral  security  with 

n  other  cases,  by  an  express  stipulation  in  the  war-  A;>rennenr  to 
ttomey,  a  scire  facias  to  revive  tne  judgment  may  be  ^TfIl  *  **^ 
kiy,  in  cases  where  it  would  otherwise  be  requirea(il:). 


J  ▼.  BawfUim,  1  Hodg.  7t  2  W.  Bl  845w 

444.  i/r)  MS.»  K.  1814:   and  we  Ti/by   v. 

r.  Cmmf^rn,  S  DowL  407-  Bat,  16  East.  163L 

T.  SMjffum,  I  DowL  518.  (h)  See  pott,  Ch.  4,  Sect  3.  p.  7SX 

▼.  Mmrqtti*  of  Worculfr,  ff  (<)  AtuteHnay  v.  Morgan^  2  Taunt.  \Wt: 

Moo.  &  P.  91,  S.  C:  AutUr-  tee  per  UMMaie^  J.,  in  Jamea  v.  Thutmu, 

rM,  2  Tmunt.   1»5:    Ckur  v.  5  B.  &  Ad.  41. 

74:  Kimmerwinf  ▼•  Mu»»eHt  (k)  AnU,  G78. 
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//Mr  h^nA4,  7<ri. 
f>A^lt  of.  id. 
Estrnty/m  m.  703. 


fmim'  Jmd§wmui,  703 
tm  Terms.  703. 


Bfyjr  i:. 


('irii-aiii,. 


ffliof,  av^  in  wUf  OiMf.]  ^ITIEX  a  defendant  ImHi  •  dij 

rf-rairi  :Hvrn  him  in  cnnit.  and  l*  ihen  demandable,  and  bap( 
d<-iji4nd«-<i  d<^ih  not  aiipear,  thr  court  thereupon  gif«  judgmoffc 
a^'ain'st  him  )*v  default  (a). 

'Hie  defendant  allows  judsment  to  p%  bv  defimlt,  eitlMr  bt* 
t^-ntioniill^',  or  thronzh  mistake  m-  neelect :  intentunaltfy 
wh<'r*r  \iv  ^i&-»  no  meriti%  or  when  he  doe$  so  according  to  a  jKt' 
riou«  asrecrrneiit  with  the  plaintifF;  thnmsrh  mistake,  nlm 
Ik'  jnit*«  in  a  plea,  or  rejoinder,  &c.,  so  informal  or  deftctin^ 
tliut  it  i->  treat4.fl  as  a  nullity  ;  and  throuifh  neulect,  when  pcf' 
ha] If  \iir  \iixs  merit'*,  hut  he  nefirli*ct.s  to  plead,  rejoin,  &c^  withm 
tin-  tiriH'  liinitiHl  hy  the  rules  of  court  fur  tliat  purpose.  This 
ih  iiWf  an  implied  confession  of  the  action. 

•Iiidiriiicnt  hy  default  is  either  by  fttV  ^inV,  that  ia^  when 
thi'  di'f'cndant  i^  stated  to  have  appeared,  but  to  have  said  no- 
thing in  liar  or  preclusion  of  the  action  ;^-or  by  iioii  mmiMr 
foniuUiis^  wlun*  he  ih  said  to  appear  by  attorney,  but  theit- 
t(»rin'y  says  that  he  in  not  infonne<l  by  the  defendant  of  any 
ariHWiT  to  be  i^nvcn.  The  latter  in  used  only  in  cases  when 
jiiii;irin(*iit  is  entered  in  pursuance  of  a  previous  a^n^ement  be- 
tween tile  parties  ;  tbc  fonner,  where  the  defendant  has  not 
jileaded  within  the  time  limited  by  the  rules  of  the  court,  or 
in  a  pro]>er  manner,  or  where  he  has  pleaded  some  plea  not 
adapted  to  the  nature  of  the  action  or  circumstances  of  the 
nise,  or  tilt*  like  (h).  As  to  judgment  for  want  of  a  plea,  and 
when?  the  jdea,  Inrni  some  im^jrulanty  in  the  form  ol  it,  or  in 
the  manntT  or  time  of  pleading  it,  may  be  treated  as  a  nullity, 
M-e  ontr^  H»o  to  17<>,  &c.  As  U^  judgment  for  want  of  a  re- 
joinder, rebutter,  &e.,  see  ante^  11)7,  198. 

If  the  defendant  make  default  at  the  trial,  this  is  not  such  a 
flefaiilt  aM  will  entitle  the  plaintiff  to  sign  judgment ;  but  he 
must  prneeed  re;;ularly  to  verdict  and  judgment,  in  the  same 
manner  as  if  the  action  were  defended. 

When'  judgment  by  default  is  signed  as  to  ftari^  and  iwue  is 

rill'J- ../'"      j«»ined  as  to  tlie  n'sidue,  a  sju^cial  miire  is  always  awarded,  tarn 

\ih.in.  ati  tnauifum  t/Httin  tut  iiiqttiremhimy  us  well  to^trv  the  issue  as 

to  inquiri'  of  the  damages;  and  the  jury  who  try  the  issue,  in 

that  COM',  asHt'ss  the  damages  for  the  whole  (c). 

iHj  y.-Vf  V.  CJrpni.  n  Salk.  Jia  <r)  11  Ca  .1.   Sw  the  ttttm  of  the anttd 

\h\  sr>;.  forni*  (if  JiulgiiM^t  by  mw  ntm    of  tht  rmirv,  Chit.  Fonna.  4^ 


I>i-I;iiilt  .It 
lil.il. 
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So,  where  there  are  seyeral  defendants,  if  some  let  judgment     Chap,  m 
D  by  default,  and  others  plead  to  issue,  a  similar  special  vetiirc  Xil^r^iH.  ».i 
loaid  he  awarded,  and  the  jury  who  try  the  issue  should  assess  several  De- 
le damages  against  all  the  cfefendants(<f^.    But  in  actions^*™**"" 
^here  the  plea  of  one  defendant  enures  to  tiie  benefit  of  all,  as 
1  artions  upon  contracts  {e)y  if  the  plaintiff  fail  of  obtaininf^  a 
erdict  a^nst  those  who  nave  pleaded,  he  cannot  have  da- 

2tt»  asgjoascd  against  the  others  who  let  judgment  go  by  de- 
t ;  for  the  contract  being  entire,  the  plaintiff  must  succeed 
lunst  all  the  defendants  or  none  (/).  In  actions  ex  delicto^ 
1  the  contrary,  if  the  plaintiff  do  not  succeed  against  the  de- 
sndants  who  plead,  he  may  still  have  his  damages  assessed 
Husst  those  who  allowed  judgment  to  go  by  default  (o[),  (un- 
ai  the  plea  of  those  who  pleaded  prove  that  the  plaintiff  could 
are  no  cause  of  action  against  any  of  them  {h)\  for  the  tort 
iwrend,  as  well  as  joint  {%). 

Judgment  by  default  is  interlocutory  in  aufumpsit^  covenant,  ThcJudi;- 
npaaa,  case,  and  replevin,  where  the  solo  object  of  the  action  [JJt^^l)^!^" 
I  damam  ;  but  in  debt  and  ejectment,  damages  not  being  the  c>r  ?naT  ^^^ 
lindpu  object  of  the  action,  and  those  usually  recoverable 
nt  being  of  sufficient  consequence  to  warrant  the  expense  of 
ueating  a  writ  of  inquiry,  the  plaintiff  usually  signs  ^nal 
adgment  in  the  first  instance.    But  even  in  debt  the  plaintiff 
nrt,  as  we  shall  hereafter  see,  in  some  instances  in  actions  on 
NMiday  execute  an  inquiry  ;  and  sometimes,  though  not  nec«s- 
njy  it  may  be  advisable  for  him  to  execute  it  (X*). 

Wl^en  Sr^ed.l  Judgment  for  want  of  a  plea  cannot  be  Wheti  sif^ned. 
ined  until  the  defendant  is  fully  before  the  court.  And  if  it 
Ksgned  without  an  appearance  entered,  it  is  a  nullity,  and 
aonot  be  cured,  even  by  laches  of  the  defendant  (/).  Therefore, 
nhaUahle  actions,  before  the  passing  of  the  act  for  abolishing 
BTHt  on  mesne  process,  &c.  (1  «5if  2  V.c.  110),  if  the  defendmit 
bd  not  perfected  hail,  the  plaintiff  could  only  proceed  against 
tke  flhenff,  or  upon  the  bail-bond,  to  comi)el  an  appearance  1)y 
perfecting  bail ;  but  in  non-hailable  actions,  if  tne  defendant 
■d  not  entered  an  appearance  within  the  time  limited  for  that 
pvpoiie  by  the  rules  of  the  court,  the  plaintiff  might  do  it  for 
niin  in  pursuance  of  the  statute,  and  anerwards  sign  judgment 

ist/  aicity  if  the  defendant  had  not  pleaded  witliin  the  time 
»«ed  him  for  that  purpcise  (m) ;  and  as  all  personal  actions 
mist  DOW  be  commenced  by  writ  of  summons  (/j),  except  in 
GMe  of  proceeding  against  insolvents  under  the  85th  section  of 
tlie  1  ^  2  V.  c.  110  (o),  the  plaintiff  may  now,  it  seems,  in  all 
eases,  enter  an  appearance  for  the  defendant,  and  sign  judgment 
Mia  jion-/wr9Ya&/<? actions  before  the  act  1  <!(^  2  F.  c.  110.  It  may 
be  as  well  here  to  refer  to  the  preceding  volume  of  this  Work, 

M 11  Cow  5:  IXrfcer  ▼.  AdamM,  2  B.  ft  P.  (/r)  Jtmet  v.  HarrU,  2  Str.  1101 :  Cresfy 

OL   Ser  the  fonn  of  the  award  of  the  ▼.  IVebb,  Id.  1222. 

•*».  Chil.  Fomu,  A4.  (fi)  Big^  v.  Bnyrer,  2  Ld.  Raym.  1.172: 

(ffl  Pwfcr  \.  HarrU,  1  Lev.  63:  Dcuter  1  Str.  610,  S.C.:H  Mod.  21/. 

t.  an;  1  SU.  75:  Ca.  Pr.  C.  H.  Urj:  Pr.  (<)  .Sre  fonn  of  judgment  in  such  a  cue, 

Uf.  102:  Hatma^  r.  Smith.  3  T.  R.  CG2.  Chit.  Forms,  XO. 

th  ASter  in  tame  ewes,  as  in  another  {k)  Sec  pott.  710. 

cdm  alter  plea  in  abatement  for  non-  </)  Robaru  v.  S/nirr,  3  Dowl.  551. 

«dcr,  famte,  6.'»l>,  or  in  action as^inut  (n»)  Ante.  Vol.  1. 121. 

wrators  or  administrntors  (!«•*>/).    Scv  (n)  1  &:  if  V  c.  110.  s.  2. 


fem  of  jiKfaraiCDt  In  aucb  a  case,  Chit.       (v)  Tuni'r  \.  Dmntell.  7  DowL  346:  5 
'oms,  aaa.  M.  &  W.  l'^,  s.  V. 
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Book  ir.    pp.  16*5,  lO?,  IdS,  as  to  when  the  plaintiff  may  sign  judgment* 
^^^"^  '^-   He  cannot,  in  general,  do  so  for  want  of  a  plea  before  tlw 
How  Signed,   time  for  pleading  is  out.    The  judgment  may  be  ngned  is 
vacation  (/?),  but  not  on  a  dies  mm  (q). 

How  Signed.']  After  entering  an  appearance  for  the  de- 
fendant, (if  fume  nas  been  a/ready  entered  (r)  },  them^  if 
your  judgment  is  to  be  interlocutory  merely  («),  make 
an  incipitur  of  your  declaration  on  plain  paper^  and  mt 
incipitur  on  a  roll,  which  you  may  get  at  the  mantes  ofice;  take 
them  to  one  of  the  mcuters,  and  he  mil  sign  the  juJ^meni  (t). 
Having  signed  interlocutory  jud<fmentj  you  may  proceed  It 
sue  out  and  execute  your  writ  of  inquiry,  or  antain  a  rtd$ 
to  compttte,  (as  the  case  may  be),  as  directed  in  the  next  Chapter, 
If  your  iudgmcnt  is  to  be  final  (ante,  701),  tnakean  incipitur 
of  your  declaration  on  plain  paper,  and  an  incipitur  on  the  roO; 
take  the  judgment  paper  ana  roll  to  one  of  the  matters^  and  he 
will  sign  Judgment,  and  tax  the  costs,  and  tnark  them  on  thejm^ 
ment  paper  (u).  If  the  defertdatit  has  appeared  by  himself  or  6$ 
attorney,  give  the  usual  one  da/s  notice  before  taxing  the  coete^  m 
directed  post,  Book  IV,  Part  L  Ch.  31,  title,  "  Coster  No  mk 
for  judgment  is  necessary  in  this  case.  If  judgment  is  to  be 
signed  for  want  of  a  rejoinder  or  rebutter,  &c.,  to  a  repli- 
cation, or  surrejoinder  to  a  plea  to  the  whole  cause  of  action, 
this  being  deemed  an  altanooument  of  the  plea,  the  plaintiff 
strikes  out  all  the  previous  pleadings,  and  signs  judgment  m 
for  want  of  a  plea  (  x). 
Entry  of.  By  R,  H,,  4  Jr.  4,  r.  3,  "  all  judgments,  whether  inter- 

minc  pro        locutorv  or  final,  shall  be  entered  of  record  of  the  month  and 
year,  wtiethcr  in  tenn  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day ;  ])rovided  tlmt  it  shall  be  com- 
petent for  the  court  or  a  judge  to  order  a  judgment  to  be  en- 
tered nunc  pro  tunc" {y). 
( ontinuancM      Formerly,  in  the  Queen's  Bench,  after  judgment  by  de&ulL 
unnecessary.    ^^^  ^  ^^^^^  ^f  inquiry  awarded,  8uJ)scquent  continuances,  ii 
any,  were  required  to  l>e  entered  on  the  roll  (z),  but  not  so  in 
the  Ccmnnon  Pleas  (a);  and  now  by  rule  of  all  the  courts  of 
//.  T.,  2  TV,  4,  r.  105,  "  after  judgment  by  default,  the  entry 
of  any  subseciuent  continuances  shall  not  be  required," 
Cosia.  Costs,]  The  plaintiff  is  entitled  to  his  full  costs,  upon  jndg* 

ment  by  default,  in  all  cases  where  he  would  be  entitled  to 
damages  if  he  obtained  a  verdict,  by  the  stat,  Gloticester  {b) ; 
and  this,  although  the  damages  given  by  the  inquest  upon  tne 
\iTit  of  inquiry  be  less  than  iOs,;  for  the  statutes  upon  that 
sul)jt?ct  extend  to  damages  given  by  a  jury  only,  and  not  to 
those  given  by  an  in<}uest.  (See post.  Book  IV,  Pari  /.  Ch,  31, 
title,  **' Costs  ^^),    If  there  be  two  counts  on  distinct  causes 

(p)  R.  T.,  21)  Car.  2,  r.  S.  ment  by  default  is  only  is  to  part  or 

(v)  Harn'Mifi  V.  .Vmj/A,  9B.de  Cres.  243.  by  one  defendant.     (ChiL   Ponns,  0i 

(r)  See  Chit  FormK.  1^.     An  appear-  JO). 
anoe  in  so  aUwIutcIy  requ>Kitc  that  an  in-       (t/)  See  the  form  of  the  entry  of  Jndg- 

terlocutory  judgment  signed  without  it  ment  m  d^t,  Aec:.  ChiL  Fonns,  3BL 
would  be  a  nullity.  (Ho6erto  v.  Sjmrr,  3       (jt)  Petre  v  ftr:ny,  5T.  R.  13SL 
Dowl.  rai).  (If)  See  this  rule  noticed  «Hte.  Vol  I. 

it)  Ante,  701.  341. 
,              (()  See  the  various  forms  of  the  entries       (s)  H«yriDn*«  ease,  11  Coke>  Rc|i.  6  k 
of  Judgment  by  default.  Chit.  Forms.       (a)  Tidd,  9ih  ed.  SJS. 
328  to  :i33.    And  tee  the  form  of  the  Jury       (6)  Futt,  Book  IV.  PMt.  L  Ch.  & 
proem  in  theic  latter  cases,  where  Judg> 
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I,  Mid  the  defendant  lets  judg^nent  go  hj  de&ult  as  Chap.  m. 
and  obtains  a  verdict  on  the  other,  the  plaintiff  is " 
to  costs  on  the  former^  and  the  defendant  on  tlie 
If  there  be  two  defendants,  however,  one  of 
[eadsy  and  the  other  suffers  judgment  by  default,  if 
pleaded  be  a  complete  bar  to  the  action  as  against 
adanta,  it  seems  tne  plaintiff  cannot  have  his  costs 
le  defendant  who  suffered  jud^ent  by  default  (</). 
,  where  two  of  the  three  joint  covenantors  suffer 
by  default  on  counts  on  several  deeds,  and  the  third 
ind  succeeds  on  some  counts,  the  plaintiff  cannot 
ndgment  on  those  counts  against  the  other  two;  and, 
ise,  it  has  been  held,  that  neither  party  is  entitled  to 
m  the  counts  on  which  the  plaintiff  fails  (e).  But 
an  action  of  assumpsUy  one  defendant  suffered  judg- 
de&nlt,  and  the  other  obtained  a  verdict,  it  was  held, 
ho  obtained  the  verdict  was  entitled  to  hb  costs  (/). 
actions  ex  delictOy  the  plaintiff  m&y  retain  his  judg- 
linst  the  defendant  who  suffered  judgment  by  de- 
but the  defendant  who  succeeds  is  entitled  to  his 
.    (See  further,  posty  B^k  IV.  Part  I.  Ch.  31,  title, 

icMi.3  The  execution  on  a  jnd^ent  by  default  is,  in 
the  same  as  in  ordinary  cases  (t ).  In  the  case  of  bank- 
however,  sometimes  the  plaintiff,  on  a  judgment  by 
cannot  avail  himself  of  it  to  the  prejudice  of  other  cre- 
)•  In  actions  of  debt,  within  the  statute  8  <$y  9  W,  3, 
3,  such  as  on  a  bond  for  the  performance  of  covenants, 
>ayment  of  money  by  instalments,  or  of  an  annuity,  or 
[  /),  if  the  defendant  suffer  judgment  to  go  by  demult, 
1  in  strictness  this  is  a  ^fMz/ judgment,  and  entered  up 
mtire  penalty  of  the  bond,  yet  the  plaintiff  cannot  sue  Execution. 
mtionfor  the  sum  recovered  by  the  judgment,  but  he 
ggetthreaches  upon  the  roll,  from  time  to  time,  as  they 
nd  execute  a  tprit  of  inquiry,  in  order  to  assess  da- 
tn  them  (m). 

g  aside  or  waiving  irreqular  Judgment, "]  If  the  judgment  setting  asiiie 
irregularfy  signed,  or  if  any  of  tne  previous  proceedings  y  7^^"f 
e  part  of  the  plaintiff  be  irregular,  and  the  irregularity   "*^^®"  * 
iraaved  by  any  act  of  the  defendant,  or  if  judgment  be 
when,  in  fact,  the  defendant  has  not  been  guilty  of  any 
the  court  on  motion,  or  a  judge  on  summons,  vAW  set 
,  or  stay  the  proceedings,  so  as  to  give  the  defendant  an 
inity  to  move  the  court  for  that  purpose  (n).     The  ap- 

(m)  See  Ibid. 

(n)  It  has  been  doubted  whether  a  judge 
at  Charoben  has  power  to  set  aside  a 
judgment  {Rutty  v.  Arbur^  2  Dowl.  36:  5 
Tyr.  «I1.  5.  C)    But  the  object  is  suffl- 
cienUy  obtained  by  an  order  to  stay  the 
proceedings,  which  affords  an  opportunity 
for  a  subwquent  application  to  the  court 
before  execution  can  be  sued  out  (11 
PetendoriTs  Ab.  6S3 :  Tidd ,  51 1 :  Bagley 's 
Prac  327).    And,  in  practice,  it  is  every 
_  day's  occurrence  for  a  judge  at  Chambers 

«r,  Ch.  4,  Sect.  3,  p.  723L  toaet  uide  B  Judgment 


r.  HmtJta,  3  T.  R.  6M:  see  per 
,  10  Bnw.  MU. 

I«n  ▼.  JEdtoonis,  6  Taunt  398; 

mi,  8.  c, 

M  T.  B&rrtit,  9  H.  BL  28. 
mHmm,  Mm^gan  ▼.  EtUvartU,  ubi 

9  ▼.  Bmrris,   10 
m§e,»6to4S6. 

Bing.  567;  S 
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nt^..^  ...     plication  should  be  made  within  a  reasonahle  time,  and,  at  all 
'*M^^.'/'  _  evont8,  not  after  the  defendant  has  taken  any  freui  step  aftir 
the  knowledge  of  the  irregularity  (o).    If  the  irregnlarity  W 
in  tlie  deliver}',  filing,  or  notice  of  declaration,  then  an  ^^ 
cation,  if  posHible,  must  be  made  at  least  two  daya  befors  n- 
quiiy  executed  (p\    Or  if  the  writ  of  inquiry  be  ezecotad  b 
vacation,  and  the  aefendant  intend  applying  to  the  oomt,  ny 
ticc  of  the  motion  should  be  given  two  days  previonslY  to  ll» 
plaintiff's  attorney  or  agent  (^).    And,  in  geneialy  the  tlmi 
for  making  the  application  to  set  aside  an  interlocutovy  joi^ 
ment  for  irregularity  b^ns  to  run  from  the  time  that  notifli 
was  received  of  judgment  beinff  signed,  and  the  defendant  en- 
not  as  of  course  delay  the  application  until  a  rule  to  oompvti 
is  served  (r).    It  lias  been  lately  holden,  that  an  interhMSiitoiy 
judgment  cannot  be  set  aside  Ijecanae  the  notice  of  dedaittiii 
Ih  irregular,  as  the  defendant  is  bound  to  move  to  set  asde  tki 
notice,  and  not  wait  until  judgment  has  been  signed  («]).  AtiB 
events,  the  application  should  l)e  made  before  execution  ei»* 
cuted ;  and  where  the  defendant  had  attended  and  croM  <ia 
mined  witncisses  on  executing  a  writ  of  inquiry,  the  court  bnV 
it  too  late  to  move  to  set  aside  such  judgment  {t).    Tud^f 
costs,  and  nigning  final  judgment,  are  considered  ascontempoOr 
iieous  acts ;  and  therefore  the  attendance  of  the  defcndflmt  or 
his  attorney  before  the  master  on  taxing  costs,  is,  in  gcnenl, 
r.n  adinisHion  tluit  the  judgment  was  properly  signed,  and  it 
cannot  afterwards  be  objected  to  as  iiavmg  been  signed  UkI 
Koon  (u).     If  the  judgment  be  a  nullity^  and  not  merely  int- 
gular,  the  defendant  \vill  not  waive  it  by  any  delay  («) ;  la 
intcrlocutor^'^  judgment  signed  without  an  appeanmce  entovd, 
is  a  nulHtv  (.r).     In  setting  aside  a  judgment  and  exeeatkn 
for  irregularity,  the  rule  ^^411,  in  general,  be  absolute  wiA 
costSy  provided  the  defendant  cunsentj)  to  the  terms  of  brinaing 
no  action;  but  if  the   defendant  will  not  consent  to  then 
terms,  the  court  will  not  give  costs,  unless  a  strong  case  for 
damages  be  shewn  (.v),  or  tlic  judgment  and  execution  were 
against  good  faith  (c).     If  the  terms  of  bringing  no  action  be 
not  imposed  by  the  court  at  the  time  of  disposing  of  the  rok, 
the  defendant  cannot  afterwards  lie  restrained  from  bringing 
an  action  {a),   A  defendant,  on  whose  application  a  judgment 
has  been  set  aside  for  irregularity  in  practice,  without  costi^ 
cannot  recover  such  costs  as  damages  m  an  action  of  trespaVi 
for  taking  his  goods  under  colour  of  the  judgment  (M. 

Tlie  plaintiff^  also,  if  he  finds  tliat  he  has  signed  judgment 
irregularly,  may  vxiive  the  judgment,  by  getting  the  master 


I'lAintifTmay 
waive  thi! 
Jii({{*incnt. 


(A)  R.  H.,  S  W.  4,  r.  33 :  poat.  Book  IV. 
Part  I.  Ch.  17. 

{p)  1  St'llon,  G^l:  MhtMer  v.  G>i^t,2 
Chit.  Re]!.  237:  Moiwt  v.  RictumUon,  H  B. 
&  C.  42] :  Sieott  v.  OvtiTfr,  3  I>owL  212: 
Smith  V.  Clark,  2  Id.  218:  FrWfy  v.  RaUftt, 
Id.  7()H:  Om-  v.  Tullock,  Id.  47B:  vide  HiU 
V.  MUlM,  Id.  ffiKL 

{q)  Tidd,  Ai3,  S67:  Coin  v.  Cktodman, 
3  Smith.  301. 

(r)  lirattt  v.  Fhtrer,  5  DowL  41A. 

(jr)  Smith  v.  Clarke,  3  Dowl.  21H. 

(0  Fnuu  V.  Panwicini,  4  Taunt.  345: 
GUHnf^ham  v.  H'aakeU.M'Clel  WH:  l)o« 
AntnAu*  V.  Jeimm,  3  B.  dc  AdoL  402. 

iu)  Tidd,  !nh  ed.  930:   muktrnm  ▼. 


Kymer,  A  Taunt  678:  I  Manh.  178,  a  C- 
liutUr  V.  Bulketey,  1  Bmg.  233;  8  lloOR. 
1(U,  Ji.  C. 

(J")  Bphert»  V.  S/iftrr.  3  DovL  SSL 

(y)  Ijnrimer  v.  L«lf .  1  ChiC  Ren.  I94» 
23H:  Wentwnrth  v.  BuOm,  f»B.  ft  C.  840. 
940. 

(£)  OiOt  V.  WMm,  1  B.  a  AdoL  aVS: 
Alihmi  V.  Givamrciwit,  7  OowL  831,  fw 
IVOrHon,  J. 

(ol  Atttutt  V.  Qreatwood,  7  DowL  SI. 

(h\  Jj^mt  ▼.  Dnrmur,  3  B.  &  AdoL  Stt 
In  the  aue  of  a  dfatdiarge  of  a  defendat 
from  anest,  the  Judge  lehued  to  give  hin 
co4t«,  unlet*  he  wouM  tcnmn  the  actioB. 
(RUchet  T.  Brw«if,  1  C.  4k  M.  785). 
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to  strike  it  out;  and  he  may  give  notice  thereof  to  the  defend-  inai.  n 
ant**  attorney,  in  order  to  prevent  the  expense  uf  an  applica-  "  ~ 
tioD  to  the  court  (c);  and  he  may,  it  seems,  do  this,  even  after 
uplication  made  to  8t;t  aside  the  judgiuent,  provi<led  he  ])ay 
the  costs  incurred  by  the  defentumt  in  conscfjuetice  of  the 
iiRffalarity  («f).  Where  the  plaintiff  gives  notice  to  the  de- 
fcndbuit  ofabandoning  a  judgment  by  default  irregularly  signed, 
bat  does  not  actually  strike  it  out,  the  defendant  need  not,  it 
scffBia,  apply  to  the  court  to  set  it  aside ;  and,  where  it  a])peared 
thit  the  defendant  had  not  asked  the  plaintiff  to  strike  out  the 
iidgment,  LittlcdaUy  J.,  dischai^d  a  rule  for  that  purpose, 
oat  without  costs  (e). 

Seaimg  aside  regular  Judgment  on  Temut.']  The  court,  settini; 
■bo^  in  some  ca^es,  on  the  defendant's  application,  will  juli^Mi'lIiu'i 
let  aside  a  rtgular  judgment,  upon  an  affidavit  of  meritH,  Ttrmv. 
if  the  plaintiff  lias  not  lost  a  trial  (/).  As  it  i^  wholly 
diacTCtionar>'',  however,  in  the  court  to  do  this  or  not,  they 
vill  not  set  aside  a  regular  judgment  in  order  to  give  the 
defiendant  an  advantage  of  any  nicety  of  pleading  (/z),  or  of 
SDT  matter  which  does  not  go  to  the  merits  of  the  cause  (/<): 
fot  instance,  in  an  action  on  an  attorney's  bill,  that  no  signed 
bill  was  delivervd  (f  ),  or  a  special  plea  of  questionable  matter, 
desgned  to  draw  the  plaintiff' to  demur  (ilr).  An<l  the  Court  of 
Ccnumon  l*leas  have  refused  to  set  a.siae  a  regular  judgment, 
vheie  it  appeared  that  the  defendant  had  refused  to  accede  to 
cunitable  tenmi  of  compromise  (H.  But  a  ])lca  of  the  Statute 
of  Limitations  is  now  considered  a  plea  to  the  merits ;  and 
theiefore,  in  the  Common  Pleas,  an  interlocutory  judgment 
was  allowed  to  1>e  set  aside  without  restraining  tlie  defendant 
from  pleading  it  {in).  So  the  defendant  may  plead  btuik- 
ruptcv(w),  or  infancy  (o). 

H^en  the  court  set  aside  a  regular  judgment,  it  is  usually  on  wh.n 
upon  the  terms  of  the  defcndmit's  ])ayi]ig  the  costs  of  tlie  '*t""*- 
application  (/»),  jdeadin^  i.ssuably  inatantery  (which  means 
(•n  the  same  day  at  all  events)  (y),  taking  short  notice  of 
trial (r),  and  giving  judgment  of  the  tenn  («),  or  of  a  par- 
tiL'Qlar  day,  when  necessary;  thereby  placing  the  ])laintiff 
in  the  same  situation  as  though  the  ju(lgment  had  not  been 
irtft«!ide(^);  and  in  some  cases,  also,  they  will  order  the  de- 
fc-adant  to  bring  the  money  into  court  (u);  and  in  all  cases  of 
it::nilar  judgment  will  restrain  him  from  bringing  an  action. 

The  ^davit  of  merits  nmst,  in  tenns,  stattUhat  thedeft-nd-  ••Mtrit-. 
ant  has  "a  good  defence  to  this  action  upon  the  merits"  (j-);  in"'Hx-^« 
and  must  l>e  made,  either  by  the  defendant  himself  or  his 

If  Imp.  B.  R.  4!>4,  n.  (m)  MtttUocfcM  v.  HcIiwm,  1  B.  &  P.  ^SflL 

en  Sec  jM-^,  Bf¥>k  IV.  Part  I.  Ch.  17:  in)  Kiaiu  v.  Gitt,  1  B.  &  P.  52:  Tid<l, 

mJ  Me  IVvA^vi  V.  lieckat,  4  M.  dc  U.  KN):  56K. 

i*.  Prat.  C-  B.  1:^4.  (o)  DtiafiHd  v.  Tanner,  5  Taunt,  B56; 

t.  H'/'itimjn  v.  JifHiMarf,  .'•  I)owl.  SUft.  1  Marsh,  :«)1.  .S.  C. 

if  WtMgi    V.  Cl<r^iHil,  i  Salk.  51U:  (p)  .SWerf  v.i>r»*,  1  Salk.  4<«:  seo  Prud- 

Sut<-f  \.  1^^,  1  .Salk.  MrL  hue  v.  Armxtntnfr,  Bam».  25tu 

■.r\  yor*j^  V.  Mid/UHim,  2  Str.  1242.  ('/)  TidiJ,  Uth  wl.  rj«*7. 

Iht  WiOa  ».  Mtfviim^  1  W.  Bla. ,'«:  but  (r)  Mittthefrn  v.  Stntif,  Rarnc*.  242. 

<cc wlo  Sutute  of  LimitalioiM,  Mnddm-ka  («)  Fox  v.  CUniu,  2  Str.  }(2:i. 

T.H'ViMw.  it^m,  •.')  SecStiiifh  v.  WuhtMl,  1  Chit.  Re|i. 

Ill  Rn-k  V.  .Vflnfat<N/»    2  Bing.  N.  C.  226:  anil  hec  }*Kkfr\.  n'^hnttfr,  hi.  iltJ. 

I4»|*  4  ItowL  112.  *.  C  Im)  Wetttnui  v.  «»«•*,  Danm.  24.'l. 

Iri  H'««lT.  OreAmf.  2  SalK.  5I&  \z)  Antf,  570.    Sw  Chit.  Furms,  243. 

^.  /btm.,  4  Taunt.  UA 
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attorney  or  agent,  or  the  clerk  of  the  at^niev  who  has 

management  of  the  cause,  or  some  person  who  has  had 

connexion  with  the  cause  as  acquaints  him  with'  its 

and  this  must  appear  on  the  feuce  of  the  affidavit  (y^.    . 

davit  merely  that  the  defendant  is  advised  and  helievei 

^^a  good  and  meritorious  defence  "  (s);  or,  that  the  de 

'*  hath  merits  and  good  cause  of  defence  to  this  actio 

or,  that  he  '*  is  inrormed  and  helieves  that  he  has  a  flnx 

stantial,  and  avulable  defence  to  this  action"  (6),  wiU  i 

fice.    And  an  affidavit  that  he  has  ^^  merits  to  defen 

^'  a  good  defence  to  the  action,"  will  not  satisfy  the  co 

of  a  rule  which  requires  him  to  swear  to  a  good.defen 

the  merits"  (c).    But  perhaps  an  affidavit  oy  the  de 

himself,  who  is  not  in  the  profession,  that  he  has  a  g 

fence  upon  the  merits,  '*  as  he  is  advised  and  verily  be! 

would  suffice  ((?);  and  an  affidavit  by  an  agent  that  fi 

instructions  he  had  received  from  the  country,  he  I 

that  the  defendant  had  a  good  defence  to  the  action 

merits,  has  been  held  sufficient  («).    The  affidavit  mv 

that  the  defence  is  to  the  particulsur  action  in  question  (J 

plaintiff  cannot  in  general,  in  answer  to  the  affidavit  of 

go  into  a  long  statement  in  his  affidavit  to  shew  that 

fendant  has  no  merits;  and  if  he  does,  the  court  will  oi 

master  not  to  allow  the  costs  of  that  part  of  the  affidavi 


(jf)  RowboOutm  V.  IktprMt  &  DowL  A57: 
Morris  v.  Hunt,  1  Chit.  Rep.  97. 

iz)  Boti'er  v.  Kemp,  1  DowL  282 ;  I  C. 
A  J.  2«7.  S.  C. 

(a)  Ijane  v.  Itatua,  3  DowL  602. 

{h)  Page  V.  South,  7  DowlAli, 


(e)  PHfiWe  ▼.  Marmek,  1  D.  i 
{d)  CrofAtf  V,  Imtee,  5  DowL . 
(e)  SdiqfiM  v.  HuegOu,  3  Do 
(/)  Tate  V.  Bodfieid,  3  DowL  : 
(g)  Heane  v.  Battmrtbtf,  3  E 
per  Gumeift  B. 
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CHAPTER  IV. 


WRIT  OF  INQUIRY. 


Ski.  1,  Wrii  of  Inquiry  tfi  ordinary  Cases — 707  to  721. 

2.  Reference  to  the  Master— ^21  to  723. 

3.  WriiofIn^iry^inDeiftonBond—*I2:^tol29. 


Sect.  1. 
Writ  of  Inquiry  in  ordinary  Cases. 


Hrf,  md  Farm  of,  707. 
kwUi  Ones  neeenary,  709. 
"Wftictf  o«/  QMd  Irft  wUh  the 

Sherif^m. 
Jkftnwhom  to  he  Executed,  id. 
^ikrjvr  «  good  Jury,  714. 
hike  of  Executing  the  Inquiry, 

id, 
Mtmang  by  Counsel,  717. 


Subpanaing  Witnesses,  111. 
How  WrU  Executed,  id. 
Evidence  and  Damages  on,  id. 
Setting  aside  Inquisition,  ^c. 

719. 
Return  qf  Inquisition,  720. 
Final  Judgment,  id. 
Execution,  id. 


Chaf.  IV. 
Skct.  1. 


Whaty  and  I*ormrf.']  A  WRITof  inquiry  is  a  judicial  writ,  what,  and 
directed  to  the  sheriff  of  the  county  in  which  the  venue  in  the  ^°'^'  ***^' 
Action  is  laid,  stating  the  former  proceedings  in  the  action, 
and  **  because  it  is  unknown  what  damages  the  plaintiff  hath 
aostained,^  commanding  the  sheriff  that  b^  the  oath  of  twelve 
hfOMBSt  and  law^fiil  men  of  his  county  he  diligently  inquire  the 
tune,  and  return  the  inauisition  into  court  (h).  It  is  now 
tested  on  the  dav  on  which  it  is  issued,  in  actions  within  the 
Uniformity  of  Process  Act  (t). 

Formerly,  the  writ  must  have  been  returnable  in  term ;  but  when  lit- 
now,  by  Stat.  1  W.  4,  c.  7,  «.  1,  reciting,  that  "the  judgment  t«™aWe. 
and  execution  in  actions  brought  in  his  majesty's  courts  of 
kw  at  Westminster  are  often  delayed  by  reason  of  the  inter- 
tal  between  the  terms,"  "  for  the  prevention  of  such  delay,"  it 
tt  enacted,  **  that  any  writ  of  inqiury  of  damages  to  be  issued  in 
or  by  either  of  the  said  courts,  by  wliatever  form  of  process  the 
action  may  have  been  commenced,  may  be  made  retumahle 
and  be  returned  on  any  day  certain,  in  term  or  vacation^  to  be 
named  in  such  writ,  and  such  writ  shall  be  as  valid  and  effect- 
ual as  if  the  same  had  been  returnable  according  to  the  course 
of  the  common  law ;  and  thereupon,  at  the  return  thereof,  a 

(k)  Sm  Che  form*  of  writx  of  inquiry,  iO  qutgn»  whether  it  ought  not,  in  all 
ClNtPanH.XB  the  like  into  the  county  c«ms,  to  be  trsted  in  term  i  (See  Seatun  v. 
-^-     '^'^'  Id.  336.  H«o.  ,  5  DowL  247). 
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Book  ii. 
Fart  iv. 


Jiidsinciit 
and  Exccu- 
titni  an, 
whiTc  Writ 
n-turnable  in 
V:icatioti. 


Mu<(t  include 
.ill  ihe  IX>- 
fen:lanU. 


Writ  of  Inquiry  in  ordinaty  Catn.  ' 

rule  for  judatnmt  mo^  be  given  O),  costs  taxed,  final  judgBNil   ' 
si^ed,  and  execution  issued  torUiwith  (it),  unless  the  HMriff  ^ 
or  other  officer  before  whom  the  same  may  be  executed  lUl  ^ 
certify  under  his  hand  upon  such  writ  that  judgment  ought  Mt 
to  l)e  sigfned  until  the  defendant  shall  have  had  an  opportnnli^f  ' 
to  apply  to  the  court  to  set  aside  the  execution  otsuch  wiit| 
or  one  of  the  judges  of  the  said  courts  shall  think  fit  tooidw 
the  judji^nent  to  be  stayed  until  a  day  to  be  named  in  such  or- 
der: provided  always,  that  incase  the  signing  of  jud^pnot 
on  such  writ  shall  be  postponed  by  reason  of  such  cerfificito 
or  order,  or  by  the  choice  of  tlie  plaintiff  or  otherwise,  oi 
judgment  shaU  be  afterMneurds  signea  thereon,  such  judflnMirt 
shall  be  entered  of  record,  as  of  the  dav  of  the  return  <n  nek 
writ,  unless  the  court  shall  otherwise  direct. " 

By  sei't.  3,  '^  every  judgment  to  be  signed  by  virtue  of  this 
act  may  be  entered  ana  recorded  as  the  judgment  of  the  ecmit 
wherein  the  action  shall  be  depending,  although  the  court  mijf 
not  he  sitting  on  the  day  of  the  signing  thereof;  and  efviy 
crecution  issued  by  virtue' of  this  act  shiQl  and  may  bearCMir 
on  the  day  of  issuing  thereof  {t) ;  and  such  judgment  and  es^ 
cution  shall  be  as  valid  and  effectual  as  if  the  same  had  ben 
signed  and  recorded  and  issued  according  to  the  course  of  tfM 
common  law." — Sect.  4:  **  Provided  alwa^'s,  that,  notirilh- 
standing  any  judgment  signed  or  recovereii,  or  execution  It* 
sued,  by  virtue  of  this  act,  it  shall  be  lawful  for  the  court  ia 
which  Uie  action  shall  have  been  brought  to  order  such  judS" 
ment  to  be  vac4ited,  and  execution  to  be  stayed  or  set  aaw^ 
and  to  enter  an  arrest  of  judgment,  or  grant  a  new  trial  or 
new  writ  of  inquiry,  as  justice  may  api)ear  to  require;  and 
thereupon  the  party  affected  by  such  writ  of  execution  shaU 
be  restored  to  all  that  he  may  have  lost  thereby  in  such  man- 
ner as  u])on  the  reversal  of  a  judgment  hy  ynrit  of  error,  or 
otherwise,  as  the  court  may  think  fit  to  direct." 

In  order  to  enable  the  nlaintiff^  to  avail  himself  of  the  ad- 
vant^es  of  this  act,  he  should  make  the  writ  of  inquiry  retwiuh 
blc  ifi  raAMtitm,  some  day  immediately  afler  that  on  which  he 
is  certain  he  will  be  ])repare<l  with  his  witnetiwes  to  execute  the 
same  (/).  After  the  execution  of  the  writ  of  inquiry,  and 
iudgnient  and  execution  thereon  under  the  above  act,  the  court 
have  allowed  the  defendant  to  enter  a  suggestion  to  deprivf 
the  plaintiff'  of  costs,  under  a  Court  of  Request  Act,  and  ordered 
the  ])laintifl^  to  restore  the  amount  of  defendant's  costs,  al 
the  Kimie  time  restmining  the  defendant  from  bringing  anji 
action  (f/i). 

The  wi-it  must  lie  executed  against  all  the  defendants 
jointly,  who  have  alli)wed  judgment  to  go  by  defimlt.  If  twc 
defendants,  even  in  tres]>ass,  suffer  judgment  by  default,  and 
the  plaintiff'  execute  writs  of  uiquiry  against  them  separately. 


(/I  But  by  Ihc  rule  of  H.  T..  2  AV.  4.  r. 
fi/i  aMe.t  ;L'ti,  such  rule  is  unnec^Mrvt 
anil  judgment  may  be  ligncd  after  tAc 
expiration  otfuur  dayn  fh)m  the  return  (if 
the  iTMjuiry  without  Midi  rule. 

{k)  See  aUo  the  3  &  4  W.  4.  c.  (^7.  »•  i» 
which  allowsi  the  execution  to  be  trtnm- 
ttbl^  immediattiif  a/ler  if  m  «•  rtvfttetl^  tmtf, 
4m.  At  to  the  return  of  wriiK  of  inquiry 
in  theComnMm  Pleas  atLancuter,  leeuow 


the  4  A  A  W.  4,  c.  fi2.  M.  18. 19:  30  *  « 
O.  .1,  c.  1(15.  «.  i :  £2  U.  i,  c  46,  l.aB:  I 
W.  4,  r.  7,  a.  U :  Tidd't  Su|ip.  133. 

{D  ChiL  Sum.  Prac  ltf4 

(Ml  V. ,  MS.,  Nov.  108:  w 

Ih'aie  V.  RmW.iyi.it  W.  ffO:  Bmi  v 
Haifiy.  3  DowL  8IMi:  2  C,  M.  A  R.  M 
«.  (-.:  GoriftM  v.Uo^d,  4  DofwL  ISSitkam 
V.  OEtf  M,  M.  7M :  Aamarrf  t.  Ttawv.  1 M 
&  W.  WU:  Jalmmm  v.  rwah,  7  OowLtf? 


In  what  Cases  necessary.  7C 

e  seTenl  damages  agaioat  them,  it  will  be  irregular;    Chap  iv. 

inal  jadgment  be  entered  up  for  those  several  damages,      ^'^*^-  ^- 

ft  error  (m).    The  only  way  the  plaintiff  has  of  renie- 

lit  eTil  10,  D^  applying  to  the  court,  before  final  judg- 

>  80t  aside  his  own  proceedincs;  which  they  will  allow 

lo,  upon  payment  of  costs  (o^. 

the  amendment  of  a  writ  of  mquiry,  see  posty  Book  IV,  Amendmeni 

C».28.  *^ 

Ml  Cases  necessary^  S^,"]  When  the  judgment  is  inter-  in  what  la- 
r  merely,  (which  is  always  the  case  in  oMumpsity  cove-  o«*«»n'- 
lae,  trespass,  and  replevin,  the  sole  object  of  those 
being  damages  (/»),  the  plaintifTs  title  to  damages  is 
established;  but  the  amount  of  the  damages  yet  re- 
»  be  asoerUdned.  This  is  usually  done  by  a  writ  of 
.  As  the  inquest,  however,  is  merely  for  the  purpose 
ming  the  conscience  of  the  court,  the  court  thewselves 
all  cases,  if  they  please,  assess  the  damages,  and  there- 
ive  final  judgment  (^) ;  and  it  is  accordingly  the  prac- 
Ktionsnpon  biUs  of  exchange  and  promissory  notes (r), 
I  a  banker^s  cheque  («),  to  refer  it  to  one  of  the  masters 
»ute  the  amount  of  principal  and  interest  due  on  the 
note,  without  a  writ  of  inquiry ;  and  the  same  in  an 
m  an  award  {t\  and  in  an  action  of  covenant  for  non- 
it  of  a  liquidated  sum  (u),  as  for  non-payment  of  money 
KCL  mortgage  {x\  or  for  non-payment  of  rent  u])on  a 
),  or  for  the  arrears  of  an  annuity  (;:),  or  the  like. 
ten  the  computation  of  damages  is  not  a  mere  matter  of 
ion,  the  court  will  not  refer  it  to  one  of  the  maKters, 
1  put  the  plaintiff  to  sue  out  his  writ  of  inquiry ;  tliun, 
stion  on  a  bill  of  exchange  for  foreign  money  (a),  or  on 
n  judgment  (&),  or  on  a  bond  to  save  hannless  (c),  or 
venant  to  indemnify  ((/),  or  on  a  bottomry  bond  (e), 
Bils  due  on  railway  sliares  (f\  and  even  in  an  action 
judgment  recovered  on  a  Dili  of  exchange  where  in- 
s  sought  for  (<f)f  or  in  assumpsit  for  a  sum  certain  due 
I  agreement  (A),  the  court  have  refused  to  refer  it  to 
iter  (»).  In  cases  where  the  court  will  refer  it,  as  when 
on  is  on  a  bill  of  exchange  or  other  matter,  where  the 
s  are  merely  the  subject  of  calculation,  it  is  necessary 

htB  ▼.  MSbank,  6  T.  R.  1U9.  (x)  Berthen  v.  Strwt,  H  T.  R.  Xlfi. 

nv  ▼.  Oixhari,  1  Str.  422:  po$t,  {p)  Byrom  v.  Jt^nson.  8  T.   R.  410: 

Ointpufn  V.  CrmvKfutjf,  (i  Tauut.  356  ;  2 

■nee,  701.  Marsh,  OTt,  S.  C, 

V  T.  Rarr/iiM,  3  Will.  61 :  TheU  u)  Atkncay  v.  HW,  2  Chit.  Ren.  32. 

itefuT,  1  Doug.  316,  n. :  1  £•[>.  73,  (a)  Maurwll  v  Mtumrfenr,  4  T.  R.  }i7. . 

U  V.  Htfmnwratey,  4  TaunL  148.  (h)  Me/iMUi  v.  Mojunreeiie,  4  T.  K.  VM: 

%«rf  T.  Otarttr,  4  T.  R  275  ;  2  »cc  Dunm  v.  QfRriUy,  ft  DowL  3;«. 

7,  n.  (2>.    And  In  GMtmid  v.  (c)  Ontkr  v.  J^•/f/^  2  \\\U  ft. 

.  ft  P.  SO,  the  omirt  referred  it  ((f)  Dmnison  v.  Mair,  14  East,  (i2i, 

hnootary  to  oominite  principal,  (e)  Tidd,  571. 

t,  re-Axehartf!^,  and  costs;  (/)  Chettenham  Rnilutij/  Co.  v.  Fry,  B., 

1  expenses.    But  in  C.  K.  UW ;  3  Jurist,  HUi. 

1^.^, .  (12   I-i^ast,  419.)  the  iff)  Neimrti  v.  Shtrritlau,  H  T.  R.  3}>:>:  see 

to  direct   the   master   to  Blackrmnr  v.  Henif/ritr.  7  T.  R.  44«:  Tay- 

thangeaa  a  billdravvn  in  >cot-  l/fr  v.  Cajipinr,  14  East.  442  :  M'CJun:  v. 

1  MMt  aooqitcd  by  thedefebdant  ihimtin,  1  East,  AJti:  butitince the;  1  &r  2  V. 

iL  c.  110,  this  would  probably  be  ht  Id  other- 

Mli ▼.  PTett,  H.  T.  1839.  Exdi. :  wise,  where  the  plaintifrst.i'ks only  £4  {'cr 

r.  aumterfield,  5  ScoCt,  417.  cent. 

Kms  T. .  Tidd,  ATI.  ('*»  Tidd,  ft71. 

■taM  ▼.  FWeker,  1  Douf.  316 ;  (il  Buiu0p  v.  Brut,  2  Chit.  llcp.  2a'{:  a 

S,  C :  WUtg/hU  V.  OcrerUy,  13  B.  &  Aid,  276,  S.  C 


Jt 


\  0  JFrii  of  Inquiry,  in  ordinary  CaiH.  "^ 

Rook  II.  tluit  this  appear  upoii  the  face  of  the  deckration,  and  not  be  y- 
i»\i;^  IV.  mere  matter  of  evidence  (it) ;  and  if  one  of  several  connti ooi-.  -■ 
tain  matters  of  this  kind,  you  can,  after  a  judgment  by  definite  '- 
have  it  referred  to  the  master  to  compute  the  damages  vpCA 
that  count,  upon  your  entering  a  remtttitur  damna  as  to  thi 
others  (H ;  but  not  after  pa\nnent  has  been  made  genenlly  oa  - ; 
account  (f/»).  As  to  this  reference  to  the  master,  indepott^  72L  '.: 
1  caM>  of  But  if  there  be  jud^j^nent  by  default  as  to  part,  and  ian    -. 

'ofauu  ak%  joincd  aft  to  the  residue,  or  if  some  of  several  defendants  snflir   .-• 
art.  jud^ncnt  hy  default,  and  others  ])lcad  to  issue,  a  writ  of  ..- 

inquiry  iA  never  executed ;  but  a  special  vewtrr,  as  well  to    - 
try  the  issues  as  to  iuf^uire  of  the  damaj^:es,  is  awarded,  nd    . 
the  jury  wlio  try  the  issues  will  assess  the  damages  for  thi 
whole  («).     So,  if  there  he  a  demurrer  to  one  count,  and  imh    -, 
in  fact  joined  on  the  other,  a  special  venire  may  issue  as  above    ■ 
mentioned  (o);  or  the  phiintiff,  after  he  has  obtained  judgmoit 
on  the  demuntfr,  may  execute  an  inquiry  as  to  that  count,  nd    ; 
enter  a  nolle  jtrosequt  as  to  the  other  (/>) ;  and  he  mav  entar 
the  nolle  prostrt/ni  aflter  the  damaji^s  have  been  assessed  pith 
Aided  he  do  so  before  final  judgment  (q).    Or  if  there  be  a     . 
demurriT  as  to  part,  and  jud^nent  by  default  as  to  the  readvB^ 
the  ])Iuintiif  may  sue  out  a  writ  of  inquiry  on  tlie  iudgment    ', 
1)y  default,  and  as.sess  contingent  damages  as  to  the  demuner; 
or  he  nmy  ])roceed  to  obtain  judgment  on  the  demurrer  in  the 
first  instance,  and  then  execute  a  writ  of  inquiry  on  both 
Jud^nents  (/•). 
inobt.'»c-        Indehf,  the  judgment  is  always  y?/i<z/,  ^iioa/2  the  debt,  and 
■rally. '  **      the  damages  usuallv  8*)iight  for  being  very  trifling,  it  is  not,  in 
general,  worth  while  to  execute  a  writ  of  inquiry  for  theuu  bat 
the  plaintiff  may,  at  once,  enter  up  a  final  judgment,  and  sue 
out  execution;  and  this  even  in  an  action  on  a  bail-bond (#). 
So,  in  debt  on  a  replevin  bond,  where  the  not  making  a  reton 
of  goods  distmined  for  rent  was  as.signed  for  breach,  it  wai 
bolden  that  the  ]>laintiff,  after  signing  judgment  by  dc&nlt, 
might  sue  out  execution  for  the  amount  of  the  goods  as  in- 
doi-sed  on  the  rcj>lcviii  bond,  and  of  the  taxed  costs,  without 
exjeutiiig  a  writ  of  iuijuiry  (t).    And  in  one  ciise,  in  an  action 
of  dei)t  (u),   although   the   court  set  aside   execution  upon 
a  judgment  by  deiault,  and   ordered  payment  of  costs,  and 
referred  it  to  the  master,  to  ascertain  whiit  was  due  to  the 
plaintiff,  yet  they  retus^-d  to  direct  a  writ  of  imjuirj'  to  be 
executed.     But  if  the  damages  be  of  sufficient  consequence  to 
warrant  the  expense  of  j)it>ceeding  for  them,  the  ])laintiif  may 
either  execute  a  writ  of  inquiry  for  them,  or,  where  tJiey  are 
mere  matter  of  calculation,  may  apply  to  have  it  referred  to 
one  of  the  mastei-s.     Thus,  in  an  action  of  debt  on  a  jutignient 
of  many  years'  stiinding,  where  the  defemlant  allowed  judg- 
ment to  go  by  default,  the  court  held,  that  the  plaintitf  was 
justified    in   executing  a  writ  of  in<iuiry,  to  obtain  interest 
on  his  judgment  by  way  of  dama;res  (r).     And  if,  from  the 

[k\  ()fihi>rtir  V.  Xiiflrf,  \\  T.  R.  Ct\\\.  ( /.)  Ftfrning  v.  L/in^ton,  1  Str.  532. 

(/)  hupfnv  V.  JtihnMm,  7  T.  R.  \'l\:        («/)  Ihiftent^  wJtthnmm,  7  T-  K.  473: 

H-Yi/rf  \ .  JttfiNvirtf  i  Smith,  Mi.  47.  n. :  Hmird  we  liiwdtrH  v.  Home,  7  Uiii^  716;  &  Moo. 

\:  Hmtt,  C.  P.,   M.  laai;    2?  Jurist,  24:  &  I*.  7''*u  S.  C. 
liutvtlfn  V   Horne,  7  Uing-  710  •  i>  Moo.  &        {i)  .Sei> atte,  V4i2  :  Baniw,  30L 
P.  7«>,  .S.  C.  t*)  Mo  dif  V.  PhiM»iht,  2  B.  dc  P.  44IL 

(/n)  Juhfjt  V.  SfwU,  6  DowL  HTy.  {t)  MidiL'ifttin  v.  lir,iaH,  3  M.  &  Set  1^ 

(M)  Ante,  7()>'.  (u)  Ttiffktr  v.  Oij/fifri,  14  flMt.  442. 

{u)  Stie  CoJrin^-tuH  v.  LAj^,  1   Per.  &        (r)  liinckmorc  v.  Flem^ig,  7  T.  R.  4^6 : 

D.  157.  M'Cturc  X.  D\ti«Gait, \  ^lasx,  ^aft*.  «n  N'd* 


Jit  what  CaMCM  necessary,  7 1 1 

jre  of  the  <x>iitract,  the  amount  must  of  necessity  l>e  un-     {Ihap.  iv. 
uu,  then,  though  the  action  l>e  in  debt,  there  must  be  u  __*!^*J_  ^:  . 
of  inquiry  to  reduce  it  to  a  certainty  (^r).     Thus,  in  an 
in  of  debt  for  use  and  occupation  on  a  quantum  meruit , 
'  judgment  by  default,  a  writ  of  inquiry  would,  perha])8, 
leccaaary   before   signing  final  judgnient  (y^ ;  and  in  an 
in  on  the  stat.  2  tV  3  Ed.  6,  e,  1^,  for  not  uetting  out  tithes, 
t  must,  it  seems,  be  a  ^Tit  of  inquiry  to  ascertain  the 
e  of  the  tithes ;  so,  in  an  action  of  debt  lor  foreifm  money, 
LIT  must  find  the  value  of  the  money  (s).    And  it  seems, 
m  any  case  where  the  plaintiff  is  uncertain  as  to  the 
unt  of  his  demand,  there  is  no  objection  to  his  signing 
liocutory   judgment,   and   executing  a  ^Tit  of  inquiry, 
etd  of  signing  final  judgment  in  the  first  instance  (a), 
a  debt  on  hcna^  conditioned  for  the  payment  of  an  annuity,  in  Debt  on 
jf  money  by  instalments,  or  for  the  performance  of  cove-  " J"jl*^"|'" 
la,  or  of  an  award,  or  of  anv  other  specific  act,  although  c\i. 
gment  by  de&ult  be  euterea  up  for  the  amount  of  the 
lalty,  yet  a  writ  of  inquiry  must  afterwards  1>e  executed, 
oraer  to  ascertain  what  damages  the  plaintiff  may  have 
nally  sustained  by  the  breach  of  covenant,  &c.,  complained 
(h).      This,    however,    does    not    extend    to    bail-bonds, 
^evin-bonds,  bonds  of  petitioning  creditors,  or  bonds  for 
e  payment  of  a  sum  of  money  m  gross,  or  other  bonds 
uned'jpojf,  723. 

And,  lastly,  where  the  jury,  on  a  trial  at  Nm  Prius,  or  w^CTe  iht- 
efoie  the  sheriff  under  the  3  cS"  4  IF.  4,  c.  42,  or  at  bar,  act  i"^;'^'^"  '^ 
I  an  inquest — as,  where  they  are  to  assess  contingent  da-  mageii. 
nges  on  a  demurrer,  or  where  they  are  to  assess  damages 
n  a  judgment  by  default,  as  to  some  of  the  counts  of  the 
•daration  (e),  or  where  a  demurrer  to  evidence  is  put  in 
t  the  trial  (<i),  and  the  jury  omit  to  assess  the  contingent 
lamages  on  the  denmrrer,  or  the  damages  on  the  judgment 
nj  de&ult ;  or  where,  in  trespass  or  replevin  against  an  over- 
lier  of  the  poor,  the  plaintiff  is  nonsuit,  or  the  defendant  has 
I  verdict,  and  the  jur}'  omit  to  inquire  of  the  treble  damages 
^ven  to  the  defendant  in  such  a  case  by  stat.  43  EHs.  c,  2, 
»- 19  («) ;  or  where,  in  quare  impedit,  the  jury,  after  finding 
for  the  plaintiff,  omit  to  inquire  of  the  value  of  the  living, 
ficc  (f) ; — in  all  these  cases,  the  omission  of  the  jury  to  assi>ss 
the  damages  may  afterwards,  upon  application  to  the  court, 
be  Bopplied  by  a  writ  of  iuuuiry ;  and  the  same  in  all  other 
cues  where  an  attaint  would  not  lie(<7).  But  whenever  an 
tttatnt  (now  abolished  by  the  stat.  0  dr.  4,  c.  50,  a.  (>0)  would 
hare  lain,  if  the  jury  had  aKsessc^d  the  damages, — as  in  an 
ordinaiy  personal  action,  and  the  jury  find  a  verdict  for  the 


«■  T.  Skmidan,  8  T.  R.  .'95 :  see  aru>!,  (r)  See  ante,  700.  7IO :  and  Toumshend 

71a  V.  Ihiol,  Banics.  22S. 

ir)  fi(c  prr  Bupkjft  J.*  fVeahi  v.  Bruum,  (d)  liarrtae  v.  Netirfjott,  Cro.  Car.  14.1 

fC.4ki.  STa  (')  Valentine  v.  hatr<f(t,  llardw.  l.'«: 


(VI  Jtiiem  ▼.  OMM'-tf,  5  D.  &  Akl.  HH5.  Valt>Htinf  v.  Fawrett,  2  Str.  l(»2l  :  HtrrlMTt 

(T)  J^dff^  T.  Omueil.  5  B.  61.  Aid.  Ifl^i :  1     v.  IVatern,  1  .S.ilk.  3«)5  :   1  L.  Ilayni.  r/.t. 


D.*  H.  Si9,  8.  C:  BriU  v.  >>»■&.  1  Chit    S.  C:    Iknt-eU  v.  Mttrshall,  2  W.  Bl.  Mil ; 
^      tt7:  3  B.&'  AicL  «W,   A'.  G,  not    3  WiU.  4^.2,  41.  C. 


&P.:  iW«  V.  HodfiHH,   1   Bing.  ISi  :  7  (/)  1"  <'o.  IIH:  1  Tidd,  9th  ed.  575. 

Wdow,  «US.  &  C;.-  M'Kmzie  v.  Gaufitrd,  (g)  See  EMtorn  v.  J>  Maitre.  2  WiU. 

S0oia4U8;  «ii/«»  7f0>  ^'  Kirtutvnv, Maptn-fSfCt^fS  rewtbut-y, 

Ml  M'KtH'm  ▼.  Qattfitrd,  6  OowL  403.  llurd.  32U:>. 
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plaintiff,  but  omit  to  assess  the  damages  (A) ;  or  where  m 

IS  joined  upon  a  plea  in  abatement^  and  the  junr,  upon  findng- 

for  the  plaintiff,  omit  to  assess  the  damages  (t)---the  onuMoa 
cannot  be  supplied  by  a  writ  of  inquiry  (t).  Also,  in  a  f^ 
plevin  for  a  distress  for  rent,  if  the  jury  mia  for  the  defimdHL 
but  omit  to  inquire  of  the  arrears  of  rent,  in  purauaDBe  ■ 
stat.  17  C  2,  c.  7,  this  omission  cannot  be  remedied  by  a  wiil 
of  inquiry ;  because  the  statute  requires  that  the  inquiiy  bl 
made  by  the  same  jury  who  try  the  issue  (/).  And  in  tUi 
last  class  of  cases  the  proper  course  is  to  award  a  venire  de  mh^ 
as  to  which,  see^wT,  Book  IV.  Part  L  Ch.  27,  title,  *•»«• 
Trial."  Therefore,  where,  in  an  action  for  a  libel,  the  deftni- 
ant  pleaded  the  general  issue,  and  nine  special  pleaa,  and  a 
verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  ca 
two  of  the  special  pleas,  without  any  damages,  and  for  tilt 
defendant  on  the  remaining  seven  pleas,  and  the  conrt,  upM 
motion,  awarded  a  writ  of  inquiry  to  assess  the  plaantdTl 
damages,  on  which  judgment  was  entered  up  for  the  danuipi 
found  on  the  inquisition;  a  writ  of  error  being  alierwaiil 
brought  in  the  Exchequer  Chamber  to  reverse  the  judgBwaft 
as  to  the  award  of  the  writ  of  inquiry,  that  court,  holding  thi 
verdict  on  these  issues  to  be  void,  no  damages  having  MB 
assessed,  ordered  a  venire  de  novo  to  be  awarded  to  try  the  fiiil 
issue,  luid  also  the  last,  so  far  as  related  to  the  two  pleaa  M 
which  the  verdict  for  the  plaintiff  liad  been  found  {m\ 
In  raw  of  It  liiLs  been  lioldcn,  that  where  a  verdict  for  the  plaintiff  is 

Jmigment       void,  but  the  dcfentlont's  plea  amounts  to  a  confession,  thi 

lion  obstante  _1       mi      •         •    j  a     *^  ..^i  •  c      •  j  _j - 

vercdk-to^&c.  court  Will  give  judgment  upon  this  confession,  and  award  a 
writ  of  inquiry  to  ascertain  the  plaintifTs  damagcs(fi).  When 
the  plaintiff  obtains  judgment  n<m  obetante  reredidOy  he  may 
execute  a  writ  of  inquiry,  as  of  course,  without  applying  to 
the  court  (o). 

Award  o/;]  Where  a  writ  of  inquirj'^  b  allowable  and  ne- 
cessary, an  award  of  it  follows  immediately  after  the  entiy  of 
the  interlocutory  judgment,  thus : — BiU  because  it  is  unhinm 
to  the  court  here  what  damages  the  plaintiff  hath  sustained  if 
means  of  the  premises,**  [or  where  the  inquiry  is  to  extend 
only  to  some  of  several  counts,  thev  must  lie  particularised, 
as  thus :  by  ttieans  of  the  not  perfomthiff  the  said  promises  in  the 
said  first  and  second  counts  mentioned**  {pY],  "  the  sheriff  is  com- 
mandedy  that,  bv  the  oath  of  twelve  good  and  lawful  men  rf 
his  bailiwicky  he  diligently  inquire**  cSr.(y).  If  the  awa|d 
of  tlie  writ  of  inquirv  on  the  roll  be  right,  the  teste  of  the 
writ,  if  wrong,  may  Im;  omendetl  by  itfr).  Where  a  writ  of 
error  is  brought  in  the  House  of  Lords  upon  a  judgment 
for  the  defendant,  and  tlie  judgment  is  reversed,  a  writ  of  in- 
quiry is  awarded  by  the  court  in  which  the  original  judgment 
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Award  «.l'. 


ih)  CSement  v.  LetrlJt,  3  B.  &  B.  iifj'  7 
Mimre,  iitO.  S.  G;  tee  ante,  VoL  L  320. 

It)  Atati,  (i5!>. 

iki  See  Eichom  v.  J>  Maitre,  S  Wlb. 
3GJ. 

(/I  Hdrfxrf  V.  Water*,  I  Salk.  3(15:  1  L. 
Jisym.  «>,  &  C-  tee  Freeman  v.  Airher, 
i  W.  Bl.  7H3L 

(m)  Ls'riM  X.  demmt,  3  B.  di  Aid.  Titi: 
ana  we  Ciemettt  v.  l/-wu,  3  B.  Jr  B.  2f7; 


7  Moore.  30(>,  S.  C. 

(w)  Lacff  V.  RtynoMn,  Cio*  EL  ffl4: 
Jonet  V.  BrnHnner,  Caith.  .T7«lt 

(ft)  Shephard  v.  HoIIm,  2  Dowl.  330. 

ip)  See  Huf^tef  v.  Aliinrz,  2  Str.  8S4. 

{q}  See  the  form.  Chit.  Forma,  3i& 

(r)  Sec  JofcMMin  v.  Tkmlmlm,  4  Ea«t.  173: 
Plppft  V.  Hforr^,  1  D.  &  Ry.  jO,  371'- 
P^  *»I*y;, J-  *  B-  *  Aid.  6M,  &  C; 
jmr.  Book  IV.  Part  I.  Ch.  98. 
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9  to  ascertain  the 
iiTing  no  power  to 


plaintifiPB  damages,  the   House  of    craf.  it. 
award  a  writ  of  inquiry  (*).  Sect  i. 


Sued  omt  and  left  with  the  Sheriff.']  Engross  the  writ  How  sued  out 
a  parchtmetU;  g^  it  sealed  h^  the  sealer  of  the  writs,  S^shJrifi;*^ 
f  met  be  signed  in  the  Court  of  Queen's  Bench,  but  it 
he  so  in  the  Common  Pleas  or  Exchequer;  therefore,  in 
f  those  eomrts,  get  it  also  signed  hv  one  of  the  masters{t\ 
en  it  a  memorandum  of  the  aay  on  which  it  is  to  be 
V  and  leave  it  at  the  sheriff's  office  the  day  before,  at 
);  the  sheriff^  will  thereupon  summon  a  jury  for  the 
%  of  it, 

e  wftofli  to  be  Executed,']  The  writ  is  usually  executed  Before  whom 
iie  sheriff  or  his  deputy  (a?).  It  may,  however,  under  Jj^f*^'" 
GtrcumstaiiceSy  by  leave  of  the  court,  be  executed 
he  chief  juaticc,  if  the  venue  have  been  laid  in  Middle- 
London;  or  by  leave  of  the  court  or  a  judge,  before  a 
f  aasize  as  an  assistant  to  the  sheriff,  if  the  venue  were 
any  other  county (jr).  It  is  only,  however,  where 
ilficult  point  of  law  is  likelv  to  arise  in  the  courue  of 
uiry,  or  where  the  facts  are  important,  that  the  court 
idse  will  g^rant  this  indulgence ;  and  the  mere  import- 
;  uie  &cts  will  not,  it  seems,  induce  the  court  to  grant 
en  the  venue  is  laid  in  Middlesex  or  London  (2);  for 
der-sheriff  of  Middlesex,  and  the  secondary  in  London, 
fnerally  men  of  experience,  and  fully  competent  to 
rt  a  business  of  this  kind.  By  the  3  <5f  4  W.  4,  c. 
22,  the  court  or  a  judge  may,  in  a  local  action,  order 
Mjuiry  to  be  executed  in  another  county  than  that  in 
the  venue  is  laid,  and  for  tliat  purpose  may  order  a  sug- 
Q  to  be  entered  on  the  record,  that  the  inquiry  may  be 
conveniently  executed  in  the  other  county. 
application  to  have  a  writ  of  inquiry  executed  before  Motion  to 
lief  justice  must,  it  seems,  be  made  to  the  court  in  tenn  JjJ^^|'tJf^,rf 

For  this  purpose,  mate  an  affidavit  of  the  circutnstances,  the  chief 
five  it  to  counsel  with  a  motion  paper,  to  move  for  a  rule  -'""tice. 
draw  up  the  rule  with  ofie  of  the  masters,  and  serve  a 
of  it  on  the  opjxmte  ctttomey;    and  afterwards  more  to 
it  absolute  upon  an  affidavit  of  service  {a).      Draw  up 
nle  with  one  of  the  masters,  prepare  the  writ  of  inquiry 
ordinary  cases,  annex  tlie  rule  to  it,  and  leave  it  at  the 
f*e  office.     You  then  enter  the  cause  with  the  marshal,  in 
MM  manner  as  if  it  were  a  record,  and  pay  him  the  same 
V),      The  sher^  afterwards  returns  the  inquisition  as  in 
eases. 

the  inquiry  is  to  be  before  a  judge  of  assize,  application  Before  a 
be  eitner  to  the  court  in  term  time,  or  to  a  judge  in  iJef*''" 
tion :  if  to  the  court,  it  is  made  in  the  manner  al)oe€  di- 
i;  if  to  a  judge  in  vacation,  get  a  motion  jxiper  signed  hy 
tel,  and  take  it,  together  mth  the  affidavit  above  mentioned, 
*.  judges  chambers,  and  the  judge  mil  grant  his  fiM  to  one  of 


T.  Ai»dwi.  Cowp.  SUL    See  neff,  2  Wils.  37B. 
roim,  330.  (p)  See  Anon.t  13  Mod.  610. 

rUd,  9lh  ed.  374.  (3)  I  SeUun.  344. 

R.  H..  S3  0. 3>  (a)  See  the  forms,  Chit  Forms,  3.77- 

tat  W^ktn  v..  HMm»,  Banc*,  331 :       (bj  Htc  antv,  55J. 
V.  9l9Mb»f,  Id.  SOU:  JJeftny  v.  Thip' 
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3rderfara 

;(Kxl  Jury. 


Notice  of  ex- 
cuting  the 
oquiry. 

Po  whom 
[iveiu 


low  long. 


Writ  of  Inquiry,  in  ordinary  Caaet. 

the  masters  to  draw  up  the  rule^c).     Take  the  motion  paper- 
and  fiat  to  one  of  the  mastersy  and  draw  up  the  ruU^  atd 
proceed  as  is  above  directed. 

Order  for  a  food  Jury.']  When  the  i;\Tit  of  inquiry  u  to* 
be  executed  l)etore  the  chief  justice  or  a  judge  of  assize,  it  ll . 
not  unusuid,  and  in  freneral  it  is  better,  to  obtain  a  jud^i. 
order  (</)  for  the  sheriff  to  return  a  ^^goodjury^^  which  u  ft. 
better  sort  of  jury  taken  from  the  special  I'ury  ])ook(«).  The 
costs  of  this  good  jury  are  now  usually  allowed  to  tha. 
plaintiff(/). 

Notice  of  Executing  the  Innuiry,'^  The  plaintiff  must  give  • 
written  notice  of  executing  tne  writ  of  inquiry  to  the  defend- 
ant himself,  if  he  have  no  attorney  in  the  cause,  or  otherwiee 
to  the  defendant's  attorney  (^).  But  if  the  attorney  be  noi 
known,  it  may  be  given  to  the  defendant  himself.  By  R,  H*^ 
2  W.  4,  r.  57,  ''  notice  of  trial  and  inquiry,  and  of  contlira- 
ance  of  inquiry,  shall  be  ^ven  in  town ;  but  countermand  of 
notice  of  trial  or  inquiry  may  l>e  given  either  in  town  or 
country,  unless  otherwise  ordered  by  the  court  or  a  judge"(JI). 
It  must,  it  seems,  l>e  given  to  all  the  defendants,  if  tnere  be 
more  than  onc(t),  or  left  at  their  hist  or  most  usual  place  of 
abodc(j).  Notice  of  inquiry  has  been  allowed  to  be  served 
by  sticking  it  up  in  the  oince,  and  leaving  it  at  the  defend- 
ant's last  ])lace  of  abode;  though  neither  the  process  nor 
notice  of  declaration  had  been  personally  served  (/;. 

If  the  writ  is  to  be  executed  in  London  or  Middlesex,  and 
the  defendant  lives  within  forty  computed  miles  of  London, 
eight  days'  notice  must  be  given,  which  must  be  computed 
exclusive  of  the  day  of  giving  the  notice,  and  inclusive  of  the 
day  of  executing  the  inquiry  (/V  But  fourteen  days'  notice 
is  retjuired  if  the  defendant  resiues  at  a  givater  distance,  the 
same  as  a  notice  of  trial  (m).     If  the  writ  is  to  be  executed 


Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 
is  reckoned  as  one  of  the  days,  unless  it  be  the  last  dayd^). 
And  tlie  intervening  days  between  Thurs<lay  next  before  and 
Wednesday  next  after  Kaster-day  are  reckoned  in  notices  of 
inquiry,  although  not  in  other  proceed ings(^).  A  defendant 
residing  at  an  hotel  in  London,  from  the  time  of  his  arrest 


(c)  See  the  formi,  Chit.  Forrai,  337- 

(«f)  IL  H.,  2  W.  4,  r.  lol.  FonncrW  a 
rule  was  ncccitiary.  but.  by  the  rule  or  H. 
T.,  *<  there  ahall  oe  no  rule  for  the  sheriflT 
to  retuni  a  Rooti  jury  uiwn  a  writ  of  in- 
quiry, but  an  order  shall  be  made  by  a 
Judge  upon  sumninn<  for  that  purpoie." 
(See  the  form.  Chit.  Fumu,  WXJt. 

{e)  See  Prwt  v.  Williamt.  5  Dowl.  IfiO. 

(/)  fVUkiitmni  v.  Malw,  1  Dowl.  iSHf.  1 
C.  &  M.  23B,  S.  a  Before  the  rule  of  11. 
T.,  2  W.  4,  r.  10,  it  was  otherwise.  (See 
Cnlvert  v.  Cardun,  3  M.  dc  Ky.  124,  128; 
Chapman,  1  Add.  m. 

iff)  Ante.    2IKI :     MoMiev    ▼.    Sa^/brd, 

Barnes.  311:  Pr.  Reg.  276:  Harding  v, 

StiMiM,  S«y.   133:   KniWw  v.  Hoptntft, 

W  Price.  34/:  Ihooki  v.  TVfl,  2  V.  *c  J. 

X76.    Seethe (orm.  Chit.  Forma, 338. 


(A)  See  HvdfT*  v.  JVHHim.  3  Eaat,  569: 
Barnes,  :uvi:  and  set*  this  rule  commcntied 
on,  n/i/ir.  Vol  I.  2<i«. 

(j)  l>r.  Reg.  443:  ted  vide  Figgim  t. 
Ward,  2  DowL  354. 

(j)  Sec  R.  T.,  1  G.  2:  and  mtte,  206. 

{k)  Watmm  V.  Delcrftit,  2  DowU  XIS. 

(/)  R.  M.,  4  A.  c :  H.  H.,  2  W.  4,  r.  8, 
antf,  SX 

m)  Ante,  2Uft,  207:  see  Slevnu  t.  BsK, 
2  Dowl.  335. 

(fi)  R.  M..  4  A.  c:  R.  H.,  S)  G.  3> 
Exch. 

(o)  Burton  ▼.  HMie^,  6  TuinL  57;  1 
Marsh,  444,  S.  a 

(f>)  R.  \U  4  A.  c:  R.  H..  2  W.  4,  r. », 
ante,  iO,  2U7. 

(V)  R.  £.,  2  W.  4,  r.  1,  onCv.  83. 


which  case  he  would  be  entitled  to  fourteen  days' 
If  he  rwide  above  forty  miles  from  London,  be 
tied  to  fourteen  days'  notice,  BUhou^h  be  may  be 
when  the  notice  is  BerTed(f].  Where  a  defendant 
r  A  vessel,  and  reddes  on  board,  and  has  no  home 
B  is  considered  to  reside  where  his  ship  is  rej^atered  ; 
>  thAD  forty  miles  from  London,  is  entitled  to  four- 
Mtiee  of  executing  a  writ  of  inquiry((i).  And,  in 
t  aame  mlea  that  are  applicable  to  notices  of  trial 
'  applicable  to  notices  of  inquiry  (e).  If  the  de- 
onder  terms  to  take  "  short  notice"  of  inquiry, 
■me  as  short  notice  of  trial,  namely,  four  days  in 
ues,  and  two  days  in  town  causeB{z).  llut  being 
IS  to  take  short  notice  of  trial  does  not  bind  the 

0  take  short  notice  of  inquiry  (jr), 

natiee  of  mqninr  is  also  necewarv  in  cases  where  Tcnn-i  No- 
tice of  trial  would  be  required  if  trie  caase  had  pro- 1™',"''™  ™ 
tnMl(i).     By  R.  H.,2  W.A,r.  52,   {ante,   210),         '' 
ee  may  be  ^ven  at  any  time  before  the  first  day  uf 

■I  to  giTe  the  notice  on  a  separate  piece  of  paper:  kmu*  how 
rule  oTH.  T.,  2  W.  4,  r.  6il,  "  in  all  cases  where  the  *•"'■ 

1  pleading  concludes  to  the  country,  the  plaintiff's 
Of  ^tm  tMfiM  of  trial  at  tke  time  of  ekhverin^  kit 

er  cfikr  tnbtegueiti  pleadinff;  and,  in  case  issue 
faids  be  joined,  suck  notice  shall  be  avulable;  but 
not  joined  on  such  replication  or  otlier  subsequent 
■nd  the  phuntiff  sball  ugn  judgment  for  want 
id  forthwith  give  notice  of  executing  a  writ  of 
aek  NOftw  vill  lyierale  from  the  time  t&at  notioe  of 
rHMH,  (u  afbretaid;  ana  in  all  cases  where  the  de- 
mmn  to  Uie  plaintiff's  declaration,  replication,  or 
eqnent  pleading,  the  defendant's  attomev,  or  the 
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Book  ri.        Whcn  the  writ  u  to  be  executed  before  tbe  i 

'^^"7:   notice  states  that  it  will  be  executed  od  a  dw  tlur 

S^STm    ^'^*^^  ">*"*  be  on  or  before  the  ittoum  day  of  the  m 

cviMQ  muM    '*«iQV  Sunday  (c),  usually  between  two  certain  boon 

bt«jM«Ki  twevn  the  houw  of  ten  and  twelve  o'clock  in  the  ft 

between  the  houn  of  four  and  An  o'clock  in  the  ifi 

'*  at  the  Secondai/s  Office,  No.  28»  Coleman  Street,! 

in  London;  or*<atthe  SheriiTsOffice,  in  Bed Idoo S 

Holborn,  in  the  county  of  Middlesex,"  if  in  IGddk 

in  any  other  count}',  'then  at  some  place  witlun  1 

appointed  for  that  purpose,  and  particulaily  deseri 

notice(/).  A  notice  ofexecuting  the  writ  "If  ^w**^ 

or  **  at  ten  o'clock,  or  as  soon  aftor  as  the  sheriff  can  a 

^'ill  be  had  for  uncertainty ;  so,  ^  between  the  honii 

two  o'clock,"  has  been  hoiden  insufficient,  as  not 

bj!  «uf6cimt.  oientlv  definite(i).  Buta  notice  to  execute  ''at  11 

:;.!  x'uwf'    ^^"^^ 'it  having  been  executed  before  twelve  o'dod 

when  the  notice  was  given  for  Wednesday,  the  lU 

when  Wednesday  felfon  the  10th,  on  which  day  t 

Wiis  executed,  the  court  refused  to  set  it  aside,  the  de 

fusing  to  swear  that  he  was  misled  bvit(0;  um 

^  here  the  notice  was  ffiven  for  Tuesday  the  lit 

the  14th  fell  on  Thursday,  on  which  daythewri 

out<tkiN),  the  <Ieftfndant  not  swearing  that  he  was 

If  the  defendant  do  not  attend  punctually  at  the 

tinned  in  the  notice,  and  the  writ  l)e  executed  in  \ 

the  court  will  not  relieve  hini(fi);  and,  on  the  oth 

the  liefendaiit  attend  at  the  hour,  he  ynil  not  be  wi 

K'ii\  inir  tlie  ei)urt  at  the  expiration  of  the  time  nw 

the  notice;  for  the  sheriff  may  have  prior  buain 

may  detain  him  beyond  that  time(o).    But,  if  tl 

in  the  ahst^ce  of  tlie  defendant,  have  the  i»iit  ex« 

tlifferent  time  or  place  from  that  specified  in  th< 

>vi]l  be  irregular,  and  the  court,  upon  application, 

a>i(Ie. 

If  the  writ  is  to  W  executed  before  the  chief 
judin'  of  assize,  the  notice  ih  given  for  the  sittings 
gener:)l]v(/>),  iu  the  iiome  manner  as  in  the  noti* 


*'UCinj;N  or 


*'»ntinii.ii>rt. 
•"  «in|  of 


>iutiee  of  imjuirj'  mav  be  continued  or  counterman 
s;"ne  manner  as  a  notice  of  trid,  and  as  to  whicl 
-10,  I'll (<y).     It  ean  he  continuetl  but  once (r).    ' 


>*  e(»iitiiiuaiiee  need  not  sj>ecify  the  place  or  nour, 
»e  taken  to  refer  to  the  jilace  and  hour  8[)ecified  in  I 
lot  ice  (s).     But  a  notice  of  continuance,  not  statii 


ot*t 

I 


notici 

▼.  W«jj^^,,  2  L.  Kaym.  144!!. 

m\  ^"^^7'  ^ir'"'^«'.  I  «tr.  387. 
V'l  ArntiM  V.  Sijuire   Sav    lAI 

<«•)  Tidd.  ft7!».    '        '       ^'  "'• 

J;.-  ^'^"**  V.  Svuirr,  Say.  l«l:  Pr.  keg. 
Ur)  tmm  v.  Fmvm,  2  Srr.  1142. 

MlsaS^iiiniSrLi'f  *"^    Comyiw, 
^'«.  Ba^  ^^'  1»=  LangS^  y. 


statin] 

(/)  fSMoM  ir.  Ho^,  I  Chit 
tee  biaten  v.  Hanrimmt  3  & 
ante.    800.    J294:    std  rkk 
Noakes,  I  Chit  Rep.  5. 
(ml  Batten  v.  Harriaon,  3 
(M)  1  Barnard,  S3S. 
(o)  WiOumu   V.   Friih,  1 
Loflt.  I!I3,  &  C:  2  Barnard. 
(p)  Tkld,57tf:  ISellon,; 
fy)  Sec  fnnn  of  a  notice  of 
Chit  Forms.  3»:  orcounli 
(r)  MS..  H.  1820:   Price  \ 
Barnes,  ai7 :  BwiiroM  t.  A 
Hep.  220:  Fiyer  v.  Biimt,  B. 
2  Jurist,  15. 
{*)  JoMM  r.  Chtme,  I  B.  ft 
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9,  cuinot  operate  as  an  original  notice,  though  given    Cbap.  it. 
•  jpveTiously  (t).     Notice  of  continuance  of  inquiry     ^"^-  '* 
gmn  in  town ;  hut  counteimand  of  notice  of  inquiry 
giTen  either  in  town  or  country^  unless  otherwise 
kf  the  court  or  a  jndge  (ti). 

phintiff  do  not  either  proceed  to  execute  his  writ  ac-  Coms  at  Day, 
Id  the  notice,  or  countermand  it  in  time,  the  defendant  S^SJi'^ 
■titled  to  his  costs  of  the  day,  on  an  affidavit  of  attend-  Notice. 
I  aeeeaiary  expenses  incuned  (x),  in  the  same  manner 
A  prooeecfing  to  trial  (/). 

mpmioHty  in  the  notice  of  inquiry,  or  in  the  time  and  .''"g^^^ 
aoeeating  it,  is  waived,  in  general,  hy  the  defendant  or  w^ved. 


^  attending  at  the  inquiry,  and  making  a  defence 
■mjieuUon  of  the  writ  (z).  It  has  heen  held,  that  a 
It  to  whom  an  irregular  notice  of  inquiry'  is  given 
» TCtom  it  forthwith,  and  state  what  objection  he  has 
hwwiiw  he  would  not  be  allowed  the  costs  of  an  appli- 
»  Mt  aside  the  inquiry  (a).  But  retaining  the  notice  is 
cr  of  the  irregularity  (6). 

Muchy  Counsel,"]  If  you  wish  to  attend  the  execution  Attemnngby 
•m  of  inquiry  hy  counsel,  you  should  ffive  notice  °""  * 
lo  the  opposite  party  (c),  in  order  to  get  the  expense 
taidance,  and  briefs.  &c.,  allowed  you.  Moreover  the 
^^Yf  it  seems,  at  tne  request  of  the  opposite  party, 
i  uie  execution  of  the  writ,  unless  such  notice  he 
).  A  written  notice  is  not  requisite  (e).  The  master 
may  not,  in  his  discretion,  allow  costs  for  the  attend- 
MNUiael,  and  preparing  briefs^  &c.(/). 

Mam^  Witnesses,']    After  the  notice  of  inquiry,  the  subp<rajiing 
p  to  be  taken  is  to  subpoena  the  witnesses  necessary  to  Witnt^jte*. 
te  amount  of  the  damages  (g). 

Writ  executed.]  Immediately  upon  the  receipt  of  the  How  Writ 
I  sheriff  will  summon  a  jury.  Attend  at  the  time  ap-  «»«^"i«*- 
with  your  counsel  and  witnesses;  and  the  inquest 
taken  in  nearly  the  same  manner  as  at  a  trial  at 
ins,  (see  ante,  264),  excepting  tliat  the  jurors  can- 
hallenged  (h).  Also,  the  execution  of  the  writ  may 
tmed  by  tne  sheriff,  if  necessary,  after  it  is  entered 


wee  and  Damages.]  All  the  plaintiff  has  to  prove,  or  Rviitmce  and 
ndant  is  permitted  to  controvert,  is  the  amount  of  the  Damage*. 
(t) ;  for  the  cause  of  action  itself,  as  stated  in  the 


▼.  Btaiw,  B.,  C.  M.  1837;  S       {0)  EOott  v.  MitkUn.  ft  Price,  041. 

(f)  HuHoek  V.  Henmuorth^  Tidd,  9th 
.  H.,  S  W.  4,  a.  57.  ed.  /UM. 

,  •  G.  1  a:  teSittton  t.  fl»y»n,        (^)  See  ante,  833.    See  form  of  a  prtp- 

cipe  for  a  «ubp<rna.  Chit.  Formt.  XVI;  of 
wt.  Book  IV.  Part  I.  Ch.  23.  the  lubpcena,  id. ;  of  the  lubpceoa  ticket, 
*.9I1.  Id.:U(l. 

g  Y  MT,  2  DowL  3ft5w  (A)  Amm.,  3  Salk.  Ml. 

(t)  Coleman   v.    Matcbif,    S   Str.   KA.t: 
plfarm.  ChiL  Forms,  Xti.  Markham  v.  Middielvn,  Id.  liSO  :  Bttiuit 

Uff  V.  Miekiin,  &  Price,  641 ;    v.  MiekHn,  ft  Price,  S41. 

jfAu^w,  9  Str.       (ft)  Oe  GoUftm  v.  VAigtot  1  B.  6  P. 
I,  Id.  1239.  aStt. 
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declaration,  is  impliedly  admitted  by  the  defendant,  by  Uli  ^ 

safFering  judgment  to  pass  against  bim  by  de&ult(/)*    Tfcii" 

judgment  adniits  something  to  be  due,  but  disputes  At ; 
amount :  therefore,  in  an  action  for  work  and  labour  i 
the  common  counts,  though  the  defendant  admits  that 
work  was  done  at  his  request,  still  he  may  cross-ezi 
plaintiff's  witnesses,  or  perhaps  call  others  to  prove  thatalk. 
the  work  chained  for  was  not  done  at  defendant's  requeat^Ay 
In  an  action  on  a  policy  on  a  foreign  ship,  when  tneie  n  ^ 
stipulation  that  the  policy  shall  be  sufficient  ^roof  of  intenri^ 
and  judgment  is  suffered  by  default,  the  plaintiff,  on  the  i]^ 
quiry,  need  only  prove  the  defendant's  subscription  to  tlw 
policy,  without  giving  any  evidence  as  to  interest  (ii).  At 
lease,  mentioned  in  the  condition  of  a  bond  set  out  b^  tli» 
defendant  upon  oyer,  need  not  be  proved  (o).  So,  a  biUift 
exchange  or  promissory  note,  if  declared  upon,  need  not  h^ 
proved,  although  it  must  be  produced,  in  oraer  to  aatuSy  ihm 
innuest  that  no  money  has  heen  pud  on  account  of  it(p)  U 
and  the  plaintiff  is  entitled  to  recover  nominal  damages,  thoiA: 
the  bill  or  note  be  not  produced  ^q).  So  a  contract,  if  ds- 
clared  on,  is  by  the  judgment  admitted,  and  evidence  to  ooB- 
tradict  it,  which  would  be  good  under  the  general  issue,  ooglii 
not  to  be  admitted  (r).  So  the  defendant,  in  an  action  on  s- 
controct,  will  not  be  allowed  to  give  evidence  of  fraud  (#),  or 
of  any  other  matter  which  would  render  the  contract  void: 
for,  by  aHowing  judgment  to  go  by  default,  he  has  admittaa- 
the  validity  of  the  contracts  So,  the  defendant  will  not  bt 
allowed  to  give  in  evidence,  in  mitigation  of  damages,  aiiT^ 
matter  which  might  liave  been  made  the  subject  of  a  set-off  (f^i; 
In  an  action  for  use  and  occupation,  the  plaintiff  need  not 
shew  that  the  house  occupied  by  the  defendant  was  the  plain- 
tiff's house,  as  the  judgment  by  default  b  an  admission  thafr 
the  defendant  occupied  a  house  under  the  plaintiff;  but  if  the 
defendant  insist  that  he  did  not  occupy  the  particular  house 
alluded  to  in  the   evidence    ]>roducea  on  the   inquiry,  the 

Ehiintiff  must  then  prove  the   fact  of  its  being    his  own 
ouse  (m). 
Amount  of         In  trespass,  or  any  otlier  action,  where  the  damage  actually 
wheTMw'ETi-  sustained  l)y  the  plaintiff  is  the  measure  of  the  damages  to  be 
dcncegiven.    given  by  the  jurv,  if  the  plaintiff  do  not  prove  the  nature  of 
the  injury,  and  t1ie  amount  of  the  damage  sustained  by  liim, 
tlie  jury  always  give  nominal  damages  merely.     But  where 
the  jury  are  to  imply  the  amount  of  the  damages  from  the 
nature  of  the  iujur\%  and  where  no  special  damage  could  be 
j)roved  unless  laid  in  the  declamtion, — as,  for  instance,  in  an 
action  of  slander,  or  the  like, — there,  altliough  the  plaintiff  do 


(/)  Eadem  v.  Lutntnn,  1  Str.  612 :  and 
2  Saund.  Ki?,  n.  2. 

(m)   WWianu  v.  Cnopfr,  3  I)owL  2(4. 

(n)  TheUitmtn  v.  Fteteher,  1  Doug.  316 ; 
1  E<p.  73,  &  C. 

(0)  OjUin*  V.  Ryhot,  1  Eiip.  IA7. 

ip)  Green  v.  Heartif,  3  T.  R.  31)1 :  Anon,, 
3  Wils.  155 :  and  tee  BerU  v.  UmUeU,  2 
S'tr.  114tf.  On  an  appliuaUon  for  a  niie 
to  compute  without  production  of  the 
bill,  the  court  refused  to  give  an  t^iinion 
viliethcr  productl'm  wa«  neoeuary,  iMit 
granted  tne  rule,  leaving  the  qucaUon  to 


the  decision  of  the  master.  (liiMJiiiMai  v. 
Lee»  7  DowL  ifj). 

(4)  Marthail  v.  Gti/fin,  1  R.  ft  IL  41. 

(r)  atephmM  V.  Felt,  i  DowL  829:  M 
De  Gaiilon  v.  L'Aigte,  1  B.  61  P.  301: 
Shej^urd  v.  Oietiter,  4  T.  R,  iJJ. 

(«)  Katlem  v.  Lutman,  1  Str.  618:  Sk^ 
herd  ▼.  Otegter,  4  T.  VL  27A. 

(f)  Carruthere  v.  Grnham,  14  Eaat.  79. 
Ai  to  paymenta.  lee  ante,  VoL  I.  IBS.  Ufc 

(wf  Datig  v,UvUahip,  1  Chit.  Rep.  944, 
n.  {a). 
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it  offer  evidence,  yet  the  jury  may  give  such  damages  as  the    chap.  rv. 
itiUBstancei  of  the  case  warrant  (*).  **""■  *• 

Id  an  action  for  mesne  profits,  the  jury  may  give  as  damages,  in  Action  ffv 
It  merely  the  annual  value  of  the  premises,  hut  may  give  "*»°*i*'«*»*»- 
VI  four  times  its  amount,  and  damages  for  plaintiff's  trou- 

The  jury  may  give  damages  in  the  nature  of  interest,  over  intrmt  v 
id  above  the  value  of  the  ^oods  at  the  time  of  the  conversion  DMna«i»- 
r  Kimre,  in  an  action  of  trover  or  trespass  de  bonis  as/xjr' 
tia;  and  over  and  above  the  money  recoverable  in  an  action 
II  a  nolLcy  of  insurance   made   alter  the  14th  of  August, 
(j)  ;  and  they  ought  to  assess  interest  in  the  same  cases 


I  which  it  may  be  given  by  a  jury  at  NUi  Pritus  (a). 
If  there  be  t*wo  or  more  defemlants  who  suffer  judgment  to  Where  the 
•  by  default,  the  inquest  cannot,  even  in  trespass,  sever  the  £*JJJf^i*"*'^ 
iaiges  (h)  ;  but  where  there  is  judgment  by  default  against 
■e  defendant,  and  judgment  upon  demurrer  against  the  other, 
he  inquest  may  sever  the  damages,  because  the  defendants 
im  severed  in' their  pleading  (c). 

b/fmigUumj  how  set  aside^  ^J]  Within  four  days  after  the  inquisition. 
ftun  day  of  the  writ  of  inquir\%  the  defendant  may,  if  he  ^^  ^^  "»**»^« 
boawfl,  move  the  court  to  set  aside  the  inquisition,  or  arrest 
k  judgment,  or  applv  to  a  judge  (c?)  to  stay  the  judgment 
ntu  a  day  named  by  &im.  The  sheriff  or  other  officer  1>efore 
ifem  the  Diiit  was  executed  may  also  prevent  the  signing  of 
idgment  immediately,  if  he  certify,  on  the  return  of  the 
'rit(«),  that  judgment  ought  not  to  be  signe<l  till  defendant 
hiD  have  had  an  opnortunity  of  applying  to  the  court  to 
^  the  execution  of  tiie  writ  set  asiffe  (/ ).  To  pr«)cure  such 
ftificate  of  the  sheriff  or  order  of  a  judge,  it  is  usual  to 
ake  an  a£Bdavit  of  the  facts  to  induce  him  to  grant  it,  though 
lis  seems  unnt^ccssary  (<7).  Upon  moving  for  such  new  trial, 
c^  it  will  suffice  to  produce  the  under-sheritTs  notes  verified 
r  affidavit  (A). 

As  to  the  causes  for  which  the  court  will  set  aside  the  inqui-  For  what 
tion,  see  /»*«,  Book  IV.  Part  I.  Ch.  27,  title,  "  New  Triair  ^'»"«^'*- 
motion  to  set  aside  an  inquiry  for  excess  in  the  damages  will 
it  be  irranted,  unless  a  strong  case  be  made  out,  and  it  seems 
kit  it  will  not  l>e  granted  on  the  affidavits  of  the  parties, 
iks  corroborated  by  others  (t). 

Where  the  court,  upon  application,  ordered  a  new  inquiry,  Contnof  fir*t 
1  the  ground  that  as  to  part  of  the  damages  found  there  was  ^•^"^n'* 
>  evidence  to  warrant  the  finding  of  the  jury  ;  the  defendant, 
owever,  in  onler  to  save  the  expense  of  a  second  inquiry, 
lid  the  plaintiff  the  whole  of  his  demand ;  it  was  held,  not- 
ithstanding,  that  he  was  not  bound  to  pay  the  plaintiff  the 
Mts  of  the  first  inquiry  {k), 

V)  IVilpp  T.  Thtmma,  3  B.  &  C.  427:  5  tpuirf.    See  Vol.  I.  .133. 

.  k.  K.  3f7S.  &  Ci  ('')  J^ee  a  form  of  the  summons  and 

{9)  Omdhile  V.  ttmAv*  3  Will.  191.  ordvr,  ChiL  Forms,  .Til. 

IX)  3  ft  4  W.  ^  e  4:2.  *.  Hi.  C)  See   a   form  of  certificate,  Chit. 

[■)  —  T.  I^imundit,  6  Taunt  .'MO.  Forms,  341. 

c3*  4  H*.  4,  c.  tf,  ». ;«:  «nd  «««  on**?.        (/)  1  W.  4,  c.  7,  s.  1,  ante,  707- 

V'oiiict,''  p  .1*2.  (X)  Sec  a  form.  Chit.  Sum.  Prac  STiB. 

|i  Ch  1*111  r,  Or^ftard,  1  Str.  432 :  onto*        \hS  Sfefift^a  v.  Pell,  2  D»wl.  G:2!i. 

CiW  3k!X  (»>    I^itMfftiy  V.  Rrouft,  Hi  Moore,  106.- 

^  rinm»m  V.  Utfusf,  2  Str.  1140;  ted       {k)  Porttr  v.  Covper,  3  DowL  ikH. 
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Book  ii.  Return  o/.l  Call  at  ike  sheriff's  f^fUse,  at  or  after  the  ssfsf* 
_  '*1*'L^__  tion  of  four  aaysfnm  the  return  da^  of  the  inyuir^,  and  kg  «B 
Return  of.  deliver  to  you  the  writ  and  his  return  with  the  inouteiticn*  SuA 
return  is  indorsed  on  the  writ  of  inquiry.  Tne  inquiutum  it 
engrossed  on  parchipent,  and  signed  and  sealed  in  the  name  of 
the  slieriff  and  by  the  jurors  (/).  The  defendant  ia  entitled  to 
have  the  inquisition  filed ;  and  if  the  plaintiflTs  attiMMj 
refuses  to  file  it  or  shew  it  to  the  defendant's  attornqTy  w 
court  will  compel  liim  to  do  so,  and  to  pay  the  coats  (m). 


FinaiJudg-  FinalJudgmenty  <5fc.]  After  the  four  days  from  the  ^^^ 
ment,  &c  ^^y  of  the  iw/uiiy  has  expired^  (ii  the  slieriff  has  not  ceiittii 
on  the  writ  as  al>ove  meiitionea,  and  a  judge  has  not  ordml 
the  staying  the  judgment  till  a  day  not  yet  arrived,  and  ttl 
defendant  has  not  moved  to  set  aside  the  inquisition  or  l| 
arrest  of  judgment,  or  if  he  has  moved,  and  the  inqnintioiiU 
not  set  aside,  nor  tlie  judgment  arrested),  ffet  your  costs  Saost 
hv  one  of  the  masters  and  final  judgment  signed,  as  uposi  a  PO^^^ 
(see  post.  Book  IV.  Part   I.  ^Ch.  31,    title,  ''CostiTjt  md 


you  may  then  proceed  forthwith  to  sue  out  execution..  {^Sesas^ 
7(y7).  By  rule  of  //.  T.,  2  JV.  4,  r.  67,  "after  the  xvtoi 
of  a  writ  of  inquiry,  judgment  may  be  signed  at  the  eu^ 
ration  of  four  days  from  such  return  without  any  role  M 
judgment.*'  It  seoniH,  however,  that  where  the  daonagi 
assessed  by  the  inquiry  are  under  20/.,  it  is  the  practice  tl 
consider  the  sjime  as  within  the  3  J^  4  ^K.  4,  c,  42,  *.  18, /erf 
727,  and  to  tax  costs  uiid  sign  judgment  immediately  after  tb 
execution  of  the  inquiry,  without  waiting  the  four  days  (*)• 
Kntn  of  on  The  entry  of  the  judgment  is  thus  : — After  the  award  of  th 
Ro"-  writ  of  in<|uiry  on  the  roll,  (jis  ante,  712),  follows  an  entry  « 

the  return  of  it  and  the  finding  of  the  inquest,  and  lastly  Ul 
entiy  of  the  final  judgment  as  in  ordinary  cases  (o).  We  hov 
seen  (ante,  702)  that  the  judgment  is  to  be  entered  of  reoov 
of  the  day  when  signed,  to  wliich  day  it  has  relation ;  iIk 
that  there  is  no  occasion  to  enter  any  continuances.  If  tb 
roll  have  already  been  carried  in,  this'entry  will  he  made  Ir 
one  of  the  masters,  upon  your  leaving  the  inquisition  with  hif 
for  that  purpose.  But  if  the  roll  have  not  as  yet  been  carrie 
in,  you  must  get  a  roll,  and  enter  the  proceedings  on  iiy  to  tk 
interlocutory  judgment  inclusive;  after  which,  enter  the  awards 
the  inquity,  the  return,  and  final  judgment,  as  €Uf09e  meniimisi 
Then  docket  your  entry  and  carry  in  the  roll  (»). 
After  Death  of  If  the  defendant  die  after  interlocutory  and  before  final  judt 
Defendant,  ment,  and  the  interlocutory  judgment  be  reWved  against  w 
executor,  &c.,  and  a  writ  of  in<[uiry  executed,  the  final  judg 
ment  in  that  case  must  be  against  the  executor  or  administntoi 
and  not  against  the  testator  or  intestate  (y). 

Kxecution.  ExeaUion.']  The  execution  after  a  writ  of  inquiry'  is  the  sam 

as  in  ordinary  cases.  By  the  3  6^  4  JV.  4,  c.  42,  «.  19,  all  the  pro 
visions  of  the  1  W.  4,  c.  7,  relating  to  judgments  and  execatioiu 
are  extended  to  judgments  and  executioiis  on  writs  of  inquiiy 

.Ji*. '****•  ■i.j'^^.v'  ^S*  ■*»•'''"'«  «*""»  (0)  '*^  the  fotm.  Chit.  Fonns,  SB*  fee 
and  inquuition.  Chit.  Forms,  34a  10  Went.  4:ii».  44i,  448,  43ft.  45IL 

(ifi>  r»am«»*rf  V.  Hum,,  1  Dowl.  C29;        (p)  Sec  CMiit.  Fonnt,  320.  334. 

(ft)  Hvopj^eU  V.  Leigh,  3  Scott,  188.  '  '  * 


Refefefkte  to  the  Matter.  72 

Chap,  it, 
S«CT.  a. 

Sect.  2. 

Reference  to  the  Master, 

the  natnie  of  the  demand  to  ascertain  which  a  refer-  wbat  caiun 
lie  master  may  be  substituted  for  a  writ  of  inquiry,  b^i^^lS^ 
707,  708. 

Qgh  the  bill  or  note,  &c.,  has  been  destroyed,  the  where  the 
f  still  be  obtained  (r).    Where  it  appeared,  upon  TOiVmh-" 
f  that  the  bill  had  been  stolen  out  of  the  attor-  ooming. 
«ket,  the  court  ordered  the  usual  reference  to  the 
upon  production  of  a  cop^  («).    On  an  application  to 
fc  for  a  rule  to  compute  without  production  of  the  bill, 
t  declined  to  give  any  opinion  as  to  the  necessity  of 
on,  but  granted  the  rule,  leaving  the  question  to  the 
of  the  master  (t^ 

i  interlocutonr  judgment  was  signed,  and  the  plaintiff  After  Death 
I  subsequent  day  in  the  term,  the  court  granted  a  rule  ^  P***"^*"* 
ite  principal  and  interest  on  the  bill  on  which  the 
u  brought  (tf ). 

demurrer  to  one  count,  (on  a  bill  of  exchange),  and  Ononeof 
t  for  the  plaintiff ;  and  a  plea  to  the  other  counts,  co^u. 
ich  issue  was  joined;  the  court  granted  a  reference 
aster,  to  see  what  was  due  to  the  plaintiff  on  the 

ode  of  proceeding  is  thus : — In  term  time  nMke  an  How  ob. 
iftAe  eauee  of  actimiy  and  that  interlocutory  judgment  x^m  nme. 
fiffn^d  (  w).  Annex  this  affidavit  to  a  motion  paper,  and 
catmselto  move  to  haee  the  matter  re/erred  to  one  of  the 
md  the  court  will  thereupon  grant  a  rule  nisi  {x).  In 
of  bills  of  exchange  and  promissory  notes,  this  is  a 
course  (^).  It  may  be  made  on  the  same  day  the  inter- 
judgment  is  signed  for  want  of  a  plea,  or  for  not  pro- 
«  record  on  nul  tiel  record  pleaded  (i^);  or  at  any  time 
is.  Where,  however,  sucn  judgment  is  signed  upon 
',  the  practice  is  not  to  move  for  a  rule  absolute  till 
iring  aay(z).  The  rule  can,  it  seems,  in  no  case  be 
till  judgment  has  been,  in  fact,  signed,  whether  for 
\  plea  or  on  demurrer,  or  for  not  producing  an  alleged 
).  Draw  up  the  rule  with  one  of  the  masters,  and  serve 
ii  on  the  defendant's  attorney;  or  on  the  defetidant,  if 
ai  appeared.  If  there  be  several  defendants,  a  service 
f  of  the  rule  on  one  will,  it  seems,  suffice  (a).  The  ori- 
t  need  not  be  shewn  unless  sight  thereof  be  demanded {b), 

T.  Qirinre,  3  DowL  26.  WUkint,  Bail  Court,  M.  1839,  UtUedak, 

V.  Meimtfr,  .1  M.  h  SeL  2S1 :  J.) 

I  T.  MiOer,  1  DowL  4^1.  (.r)  l\,eftck  v.  Carpenter,  3  M.  &  SeL  1(19: 

■n  T.  Lee,  7  Dowl.  ifj.    As  to  Hnyuftod  v.  Chambem,  fi  B.  &  Aid.  702;  1 

J  at  production   in  case  of  D.  &  11.  411.  j>\  C:  Rtnuen  v.  Hn^ward, 

kj,  wee  ante,  718.  1  D.  &  R.  444;  5  B.  ^  AM.  -iJiit  &  C- 

T.  fSnen,  I  M.  At  SeL  229.  see  (Mtrdun  v.  Corhett,  3  Smith,  1?J. 

y  T.  Jchruom.  7  T.  R.  473.  (y)  See  Hoard    v.  Hunt,    C.   P.,    M. 

le  torm.  Chit.   Forma,  M2.  ISSR;  H  Jurist,  24. 

it  ibr  A  rule  to  compute  on  a  (s)  Mote»  v.  Cumt  ton,  G  M.  /^  SeL  381. 

rmsT  dcacribe  the  defend  (a)  Flgfrina  v.  fVard,  2  PowL  364 :  2  C. 

if  he  ao  aicned  the  bill,  fr  M.  424.  S.  C:  ned  vide  Flindt  v.  fii^nfff, 

Icacrlbsd    In  the  writ.    The  1  Chit  Ren.  400,  n. 

udi  a  emme  should  shew  the  {h)  K.  H.,  2  W.  4.  r.  51 :  see  BeiairM  t. 

■cure  to  the  bill  (J£m>ert  r.  Pouitnev,  I  Chit.  Rep.  406,  n. 
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Book  ii. 
Part  it. 


replevin-bond  (<l),  the  bond  of  a  petitioning  creditor  (f 
_  bond  for  replacing  stock  (/),  or  a  Dond  forpavment  of  m 
instalments,  with  a  clause  that  all  shalL  oe  due  on 
fault  (ff),  or  indeed  any  bond  where  the  damages  to  be 
by  the  jury  would  be  calculated  to  meet  and  satisfy  tb 
condition  of  the  bond  (A),] — **  the  plaintiff  or  plaiiit] 
assign  as  many  breaches  as  he  or  the^v  shall  think  fit, 
jury,  upon  trial  of  such  action  or  actions,  shall  and  nu 
not  only  such  damages  and  costs  of  salt  as  have  he 
been  usually  done  in  such  cases,  but  also  damages  foi 
the  said  breaches  so  to  be  asmgned,  as  the  plaintiffi 
trial  of  the  issues  shall  prove  to  have  been  Droken;i 
the  like  judgment  shall  be  entered  on  such  verdict  af 
fore  hath  been  usually  done  in  such  like  actions ;  and 
ment  shall  be  given  for  the  plaintiff  on  a  demurre 
confession,  or  nthil  dicity  the  plaintiff  upon  the  roll  i 
gest  as  many  breaches  of  the  covenants  and  agreemei 
shall  think  fit ;  upon  which  shall  issue  a  writ  to  the  i 
that  county  where  the  action  shall  be  brought,  to  n 
jury  to  appear  before  the  justices  or  justice  ofassiA 
Prius**  —  \0T  now  in  cases  \i'ithin  the  3  «Sf  ^  ^«  ^>^«  \ 
pogty  725,  before  the  sheriff  J —  "  of  that  county,  to  inqui 
truth  of  every  one  of  thase  breaches,  and  to  asHess  the 
that  the  phiintiff  shall  have  sustained  thereby ;  in  wL 
it  shall  be  commanded  to  the  said  justices  or  justice 
or  Ai^  PritiSy  that  he  or  they  shall  make  return  there 
court  from  whence  the  same  shall  issue,  at  the  time 
writ  mentioned ;  and  in  cose  the  defendant  or  defendai 
such  judgment  entered,  and  before  any  execution  c 
shall  pay  unto  the  court  where  the  action  sliall  be  bro 
the  use  of  the  plaintiff  or  plaintifffi,  or  his  or  their  e 
or  administrators,  such  damages  so  to  be  assessed  by  i 
all  or  any  of  the  breoclies  of  such  covenants,  together 
costs  of  suit,  a  stay  of  exeaition  of  the  said  judgment 
entered  upon  record ;  or  if,  bv  reason  of  any  exeeutum  e 
the  plaintiff  or  plaintiffs,  or  liis  or  their  executors  or  i 
trators,  sluill  be  fully  paid  or  satisfied  all  such  doma; 
be  assessed,  together  with  his  or  their  costs  of  suit, 
reasonable  charces  and  expenses  for  executing  the  sju< 
tion,  the  bodv,  lands,  or  goods  of  the  defendant  shall  1 
upon  forthwith  discliarged  from  the  said  execution 
shall  likewise  be  entered  ujKm  record ;  but  notwithsta 
each  cose  such  judgment  shall  remain,  continue,  ar 
ti  further  security y  to  answer  to  the  plaintiff  or  plaint 
his  or  their  executors  or  administrators,  such  damages 
or  may  be  sustained  for  fufihcr  breach  of  any  covena 
venaiits  in  the  same  indenture,  deed,  or  writing  contain< 
which  the  plaintiff  or  plaintiffs  may  have  a  scire  foe 
the  siiid  judgment  against  the  defendant,  or  against 
terruteimnt,   or  his  executors  or   administrators,  si 

furc  nuch  caaes  do  not  fall  within  the  rule  723. 

which    pr«x!uoeil  the   statute,  ri:^  that  (f\  Smith  v.   Brmmhead.  7 

the  defeiwlant  hi  action*  on  bonds  fi>r  the  Stitithev  v.  Rdmrmim,  3  East. 

PCTfoniiancc  of  covenanU.  and  the  like  ,/)  Sni  i7r  v.  Jack^jn,  13  Pi 

Jnuii  proceed  for  relief  in  a  court  of  i^)  j„„„x.  TfHmnj,,sKl 

-«..Sv                                       ...  .  (**  **w  Smith  V.  Bond,  10  ; 

^S)  2  Saund.  187.  n-  2:  ^^'^f^  v.  M.  dc  Scott,  aas.  &  C 
bSLhU^'  «  SeL  155.   See  note  W  a»l^ 


B^ore  wkom  Executed.  725 

f  tlie  atid  covenants  or  agreements,  and  to    chap  it. 
them  leqwetiTely  to  shew  cause  why  execn-     ^'*^-^- 
le  had  or  awarded  upon  the  said  judgment 
le  shall  he  the  like  proceeding  as  was  in  the 
pon  the  said  hond  or  obligation  for  assessing 

trial  of  issues  joined  upon  such  breaches,  or 
pon  a  writ  to  be  awarded  in  manner  as  afore- 
pon  payment  or  satisfiM^ion  in  manner  as 
nitare  mmiages,  costs,  and  chaiges  as  afore- 
roceedings  on  the  said  judgment  are  again  to 

Mie$  quoHeiy  and  the  dnendant,  his  body, 
ball  be  dischai^ged  out  of  execution,  as  afore- 
idant  is  accountable  only  to  the  extent  of 
as  soon  as  that  is  recovered,  or  if  the  defend- 
y  it  into  court,  the  plaintiff  can  proceed  no 
the  contrary,  may  be  compelled  to  enter  sa- 
record  (t ).  The  statute  of  8  ^  9  ^.  3,  was 
of  defen«iants,  and  receives  a  liberal  con- 
has  been  consequently  ruled,  that  the  statute 

althouffh  it  enacts,  that  the  plaintiff  *'  may*' 
iggest,  &c.,  yet  the  word  **  may  "  is  comnul- 
untiff  must  assign  or  suggest  the  breacnes, 
Medings  will  be  erroneous  {t).  The  statute  is 
^ons  of  debt  (  /).  It  does  not  apply  to  a  judg- 
»n  a  warrant  of  attorney  to  conress  a  judgment 
1  this,  though  a  bond  be  also  given  (m).  Nor 
^ases  at  the  suit  of  the  crown  (n). 

Executed.']  The  statute  of  8  <$f  0  ^.3,  which  Before  whom 
3f  inquiry  necessary,  so  far  as  it  requires  the  Executed. 

be  executed  before  the  justices  of  assize  or 
i  cases  where  breaches  are  guggexted  on  tlie 
ent  for  the  plaintiff  on  demurrery  or  by  con- 
•itf  and  perliaps  in  all  cases  where  no  issue  is 
Y  the  recent  act  3  .3^  4  W,  4,  c.  42,  *.  1(5, 
t  delay,  enacts  that  all  writs  issued  under 
&11,  unless  the  court  where  such  action  is  pend- 
one  of  the  said  superior  courts,  shall  otherwise 
iheriff  of  the  county  where  the  action  shall 
tmmon  a  jury  to  appear  before  such  sheriff, 
Btices  or  lustice  of  assize  or  Nisi  Prius  of 
quire  of  the  truth  of  the  breaches  suggested, 
nages  that  the  plaintiff  shall  have  sustained 
I  command  the  said  sheriff  to  make  return 
»UTt  from  whence  the  same  shall  issue  at  a 
erm  or  in  vacation,  in  such  writ  to  be  men- 
proceedings  shall  be  had  after  the  return  of 
m  the  said  statute  in  that  behalf  mentioned, 
if  such  writ  had  been  executed  before  a  Jus- 
tin PrtiM.'*  It  seems  that  this  latter  act  does 

1:    Unmqyin  v.  (Ar)  Hnr^y  v.  Bern,  0  T.  R.  fI36:  Aotof 

Wm»  T.  Oarkmrnt  v.  Rmmceli,  Id.  53H.  640:  Drofie  v.  Brand, 

Protter,  2  Marsh,  2  Wils.  377:  Gcdwin  v.  Ovwle,  1  Cowp. 

wHm  ▼.  Warren,  1  359. 

t«W»  ▼.  Obnrdk,  2  [t]  1  Saund.  58  b,  (n),  fitta  ed. 

(m)  Ante,  683. 

r.  R.<D7.  (n)  it  V.  p9to,  1  Y.  &  J.  171* 

e2 


Service  of  llic  rule  ut  n  lumse  where  the  defendwit'.-i  familj 
_.  still  living,  thongh  he  himwlf  hod  gone  away, ) 
snffirient,  without  leave  of  the  court  (c);  and  terricv  by\e 
ing  the  rule  at  the  (chambers  of  the  defendant,  and  the  [m 
resident  there  stating  that  he  had  trannuitted  it  tu  him, 
been  held  sufiicieut  (if).  Where  an  attorney  had  Iieen  let 
with  procEits  at  chambers,  frain  which  he  afterwnrils  K 
away  to  an  unknuwn  residence,  a  rule  to  compute  was  ^la> 
tn  be  served  by  leaving  a  copy  at  those  cluunberi,  (iliey  b 
hia  last  place  of  abode),  and  sticking  up  another  in  ilii!  Qm 
Bench  Office  (e).  It  may  be  as  w3l  to  observe,  llmt  no  E 
gularity  previous  to  the  judgment  can  be  sliewn  ti-  •— 
against  tlie  rule  ;  but  a  cross  rule  mnitt  be  obtained  ii 


the  judgment;  and  pending  which  rule,  the  court  "ill  tmlai^^ 
the  rule  to  refer  (/).  In  cases  where  a  rule  t;;Vi  i>nly^  i- 
granted,  if  no  canst  he  shrton,  pel  fomuet  to  more  t-  miir  ll^ 


rule  absolute,  ni>on  an  affidarit  oftenice  (jj).  Whtn  i. 
the  rule  ahuulate,  either  in  the  firet  inxtance  or  afttr  n  rul'  ra^t 
draio  it  up  loilh  one  of  the  mtulen,  lerve  a  mpf  'j  ir  im  m 
drfendanfx  atlomej/,  or  on  the  defendant,  if  At  hnr:-  not  o^ 
peared  (A),  Alto,  iftht  dffendatU  ha»  appeared  ly  hinuvlfa 
hit  attomry,  serce  on  him  a  netire  of  the  intended  Inriil'vm  J 
eottx,  one  daji  or  more  More  the  taxation,  at  in  otln  e  fntri  (i), 

Thm   take  the  rule  abtoiate  to  one  of  Ihe  mattery,  ir^o  i^    ^ 
thereupon   romputt  tht   turn   due  to   iht  plaintiff  for  /inm- 
ptU  md  inlerent;  tax  the  eoett,  and  tign  judgnteiii   •"  •"'A  ■** 

Yom  mag  thm  tue  out  exeeutioH  at  Hrual(_i).  Ih  llif  Coutl  <^ 
of  Coniinon  Pleas,  it  b  necessary  for  the  plairiiiV  lu  Kire  -  ■ 
notice  to  the  defendant  of  the  time  appointed  by  llu'  inwlcr  :  3 
for  computing  the  principal  and  interest,  in  aniiiiiU'y  totbit* 
practice  upon  writB  of  inquii}-  (/).  But  no  such  iiiitici'  i« 
requisite  in  the  Queen's  Bench  ur  Exchequer  (n).  I 

In  vacation  the  rule  may  be  obtained  by  appli 
judge  at  cliambers.  For  this  purpose  take  out  a  n 
the  defendant  to  shew  eaute  tohy  tttnouldntt  be  n^errfd  toaimf 
tht  maslertto  comptUt printipal  and inttrett,  Sfe.  Sercraci" 
on  the  defendant'/!  attorney,  or  on  the  defendant  if  /ir  haet 
appeared;  and  if  no  cause  be  theum,  the  judtfe  will  grant 
fiat  to  one  of  the  masters,  to  male  out  the  rfi^(fi).  Taie  lb 
order  to  the  matter;  draw  up  the  rule,  and  proeecd  at  u  ahaii 
direrted.  In  aoinc  cases  the  judge  might  require  the  usual  aft- 
dai-it  of  tht  cause  of  action,  and  that  interlocutory  judginent 
has  been  signed. 

If  yonr  roll  have  been  already  carried  in,  one  of  tht  wa<W^ 
or  hit  cirri,  will  enter  the  judgment,  upon  your  leaving  (i«  nh 
above  mentioned  with  him  for  that  purpote.  Otherwise,  /mi  •■< 
get  a  roll,  and  enter  the  proceedings  upon  it  (o),  and  tim  JkW 
and  carry  in  four  roll  (p).  The  de<'laration  frequently  eon- 
tains  other  counts,  be^des  the  count  or  counts  upon  the  UIl 

W  FtvrM  T.  Ilin,  1  DihtL  m.  (?nu™ii..Sn.lrt.»DowL»l«. 


B-JBMrtd-  3  ChlL  Hep.  IIB.  ("1  M 

»  ChfL  I'onm.  SM.  IChttf 

hk    roidisiic,    hcUi   tundnt.       I,pt  fm 


WrU  ofhiqmry  in  Debt  on  Bond.  723 

bkIh^  &€.;  and,  as  damages  are  assessed  upon  the    chap.  iv. 

iiiiqmtliebillof  exchanee^&c^aloneyaremtttthird^^^     ^»*-'^  '*• 

•the  other  eoimts  must  be  entered  on  the  roll,  in  enter- 

tte  ^i%ment  (g).    But^  where  in  such  a  case  payment 

hmjauB  genmlly  on  account  of  the  action  after  declar- 

■  tiiferedy  the  plaintiff  cannot  enter  a  remittiiw  danma, 

Mi  be  iisTe  a  rule  to  compute  unless  bv  consent  (r). 

Kile  roll  contained  an  award  of  a  writ  ot  inquiry,  and 

HW*iB  ID  asnasment  of  damages  by  the  court,  upon  a  writ 

Bw  beiog  brought  for  this  cause,  it  was  ursed,  on  the 

^  dimadomore  t.  FUm^fng  {»\  that,  by  the  award  of 

fift  of  inquiry,  the  plaintiff  nad  made  nis  election  to 

Ui  duBi^ges  ascertained  by  a  jury,  and  could  not  after- 

nCnet,  and  have  his  damages  assessed  by  the  court; 

v^  howereTy  affirmed  the  judgment  (t)* 


Sect.  3. 
Writ  of  Inquiry  in  Debt  on  Bond. 


r,  723. 
Ami  txteuted,  725. 
■ft  on,  i^er  Judgment  by 
nif ,  726. 
■ft  o»,  tfter  Judgment 


cm  Demurrer  or  Nnl  Tiel 

Record,  728. 
Proeeedinge    on,    upon    lisue 

joined,  id. 
Scire  Faciaa  after,  729. 


hat  CageM  necessarv,']  Br  stat.  8  4f  9  FT.  3,  c.  11,  8, 8,  in  whatcasi 
1  actions  which  shall  be  commenced  or  prosecuted  in  "*^'^'^'  J  • 
kus  majesty's  courts  of  record,  upon  any  bond  or  bonds, 
iny  penal  sum,  for  non-performance  of  any  covenants 
cments  in  any  indenture,  deed,  or  writing  contained,  '* 
«ther  the  covenant,  &c.,  b^  contained  in  the  same,  or 
other  deed  or  writing  («) ;  and  the  statute  extends  to 
fte^  for  the  payment  of  money  by  instalments  (ar),  for 
of  an  annuity  {y\  for  the  performance  of  an 
;),  or  for  the  performance  of  any  other  specific  act, 
_tt  fat  the  payment  of  a  sum  of  money  in  gross  at  a 
time,  88 pod-doit  bonds  (a),  and  excepting  other  bonds 
payment  of  monies,  which  are  provided  for  by  the  9  A, 
u  13(5),  and  excepting  the  case  of  a  bail-bond  (c),  a 

I  dlit.  Fonaf,  343:  Fleming  ▼.  (y)  fVaicot  r.  OoubUng,  8  T.  R.  196L 

I  Str.  530:  Dmpero^  v.  Joknmm,  (»  Wekh  ▼.  Ireland,  6  East,  613;   2 

39:  mUt,  710:  HeaU  v.  Johnmm,  Smith,  S68,  &  C:  Hanbwrv  ▼.  Guest,  14 

44.  East.  401. 

w  ▼.  SMI.  S  DowL  679.  (a)  2  Camp.  285.  n.t  Murray  v.  Earl  of 

.  R.  446L  Stair,  2  B.  4e  C.  82, 89;  3  D.  &  R.  78.  S.  C 

M  T.  Bammenl^,  A  Taunt  14&  (ft)  Cardozo  v.  Harr^f,  2  Moore,  220: 

iw  ▼.  CWite#.  S  Burr.  824,  826:  Smith  v.  Bond,  10  Bing.  131;   3  M.  4e 

rniirtui.  ff  B.  A  C.  SfiO;  8  D.  &  ScoU,  088.  S.  C 

.  C  {c)  Mood^  V.  Pheaaant,  2  B.  &  P.  446. 

bMSlr  V*  8u>lmtm,  6  East,  &50;  The  reason  why  a  bail-bond  and  replevin- 

itS,  iC:  wm  Mmfin  ▼.  TVwefcor,  bond  are  not  within  the  act  is  because  the 

7QBL  001  Vmn  9ndau  v. ,  1  oourts  of  law  can  aflbrd  rdief  to  the  de- 

fl4,  fiendcnt  in  actions  on  tbero;  and  thenv 
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Writ  oflnqmry^  in  Dehtai^Bomi. 


PrnceedingR 
after  Judg- 
ment by 
Default. 


Book  if.     not  extend  to  cases  where  the  plaintiff  oMtigmg  breaches  of  fhi 
Part  iv.    conditi(Ai  of  the  bond,  &c^  in  his  declanition  orieplicakioB  (•y 

Proceedings  afterJudgmeiU  IgfDefauUJ]  If  the  writ  of  iiqnffi 
is  to  be  executed  before  the  sheriff,  eiUer  tke  proeeedmgt  m  mn 
roUy  as  in  the  caae  of  a  judgment  Im  difiiHU  t»  ddi^  mMt^ 
these  words  in  the  judgment:  *'Bv  the  court  here  adju^Kjed  m 
with  his  assent;  and  the  defendant  in  mercy/'  &c  fhm,§k 
a  new  paragraph^  suggest  the  breaches  for  which  jwm  seek  i^i 
mages;  and  in  the  same  paragraph  enter  an  award  ef  m  «•# 
of  inquiry  {py  This  suggestion  of  breaeheSy  however^  womiik 
unnecessary  %f  the  breaches  have  been  already  asmgned  in  lift 
dedaration.  Mate  a  copy  of  the  breaches^  uJken  thus  sumMtti^. 
and  serve  it  on  the  defendant  or  his  attonuy  or  agent^  ifhehm^ 
employed  one  in  the  action.  Serve  also  the  notice  of  imqmn^  m 
ante,  714,  to  inquire  of  the  truth  of  the  breaches  suagAeil  otA 
to  assess  the  damages  (q).  Then  sue  out  the  writ  of  iiiqmry(A 
as  directed  ante,  713,  to  be  executed  before  the  sheriff  ddmrm- 
to  the  sheriffy  who  will  thereupon  summon  the  jury,  emd  the  mtA 
will  be  executed  before  the  sheriff  or  his  deputy.  It  seems  fftil  •: 
copy  of  the  writ  shoMy  in  this  case,  be  ddivered  to  the  d^mdaft, 
or  his  attorney  or  agent  («).  7^  samepraetuse  as  to  attmiif, 
hy  counsel,  subpamaing  witnesseSy  and  the  mode  of  exeeutiag  m 
writ  of  inquiry  in  ordinary  easeSy  as  noticed  ante,  717  f»  71%- 
icill  apply  to  this  case. 

If  vou  are  desirous  that  the  writ  diall  be  executed  befat 
the  chief  justice  at  the  sittings  if  the  venue  is  laid  in  Bliddk- 
8ex  or  London,  or  before  a  judge  of  assize  if  the  venue  is  Ui 
in  any  other  county,  it  is  necessary  that  you  should  obtrii 
leave  of  the  court  or  a  judge  for  that  purpose  (f ).  It  is  onl^^ 
however,  where  some  difficult  or  important  (question  of  law  or 
fact  is  likely  to  arise  in  the  course  of*  the  inquiry,  that  tUl 
indulgence  will  be  granted;  and  the  mere  difficulty  or  import^ 
ance  of  the  £Eu;ts  will  notl  it  seems,  induce  the  court  or  • 
judge  to  grant  it  when  the  venue  is  laid  in  Middlesex  oi 
London  (t»);  for  the  under-sheriff  of  Middlesex,  and  thi 
necondary  in  London,  are  generally  men  of  experience,  and 
fully  competent  to  conduct  a  business  of  this  kind. 

The  application  should  be  made  as  directed  ante,  713^  Tli 
Having  ootained  and  drawn  up  the  rule  as  there  direetedy  sstM 
the  proceedings  on  the  roily  with  the  sftggestion  of  the  breaAMi 
and  make  and  serve  a  copy  of  such  breaches,  and  the  «#■ 
tice  of  the  inquiry ,  as  directed  Bu^rtL.  Then  sue  out  a  writ  t) 
iwpiiryy  as  directed  ante,  713,  to  be  executed  before  the  cAii 
justice  at  the  sittirtgsy  or  the  judges  of  assize  at  the  assiseSy  aeesri 
ing  to  the  county  in  which  the  venue  was  laid  (x);  deUver  it  wiA 
tJus  rule  to  the  sheriff,  who  will  thereupon,  summon  a  jury,  am 
annex  the  panel  to  the  torit;  then  deliver  the  writ  andwmd  tk 
the  associate.  Andy  lastlvy  you  must  make  out  a  copy  of  IJU  recsst 
on  plain  paper  or  parchment,  for  the  chief  jtutiee  or  judges  ^ 
fi'/fsizey  and  leave  it  with  the  marshal  when  you  enter  the' 
I  f  you  desire  to  have  a  better  sort  of  common  jury,  see 

(o)  See  Tidd's  Supvk  1R33, 13S.  («>  GUHmgham  ▼.  Wmtkm,  13  Prieo,  1» 

ip)  See  the  fonn.  Chit  Formt.  344:  S  M«C1eL  5flB,  S,  C. 
Saund.  187  b,  n.  (e),  1  Saund.  W  d.  (f Kl  &  4  W.  4,  c  48.  a.  1& 

(9)  See  Chit  Fomu,  3*9.  («)  See  1  Sellon,  344. 

Ir)  See  the  fonn.  Chit  Formi,  346.  <«)  bee  the  fonna.  Chit  Fonnii  3* 


Leave  to  try 
at  Sittingi  or 
AsKixes. 


When 
Kranted. 


IlowOt>- 
taine<(  and 
\ctod  on. 


Proceeding  qfter  Jitdgmeni  by  Default,  72 


IV. 


Wlien  the  cause  is  called  on,  the  mquest  is  taken  precisely    chap 
r  same  maimer  as  a  cause  is  tried  at  Nisi  Prius  (y).  j^u-r.x 

to  the  evidetice  on  executing  a  writ  of  inquiry  in  general,  The  Evi- 
^  717,  718.  The  plaintiff  need  not  prove  the  breaches  ^""^^ 
f  hare  heen  assigned,  or  any  averments  contained  in  the 
ation.  But  he  must  prove  all  averments  and  breaches 
y)  that  have  heen  euggated  in  the  record  after  judg- 
(«).  In  an  action  on  a  bond  against  a  surety,  it  was 
that  if  non-payment  bv  the  principal,  after  notice  in 
ig  leauiied  by  the  condition,  be  averred  in  the  declara- 
md  tne  defendant  suffer  judgment  by  defiftult,  it  is  not 
mrj  to  give  evidence  of  the  notice,  because  the  alleca- 
nf  the  aeclaration  are  not  put  in  issue;  though,  if  the 
Ik  be  sugeested  in  the  record  under  the  statute  cuter  judg- 
,  it  woiua  be  otherwise  (a).  So,  on  the  execution  of  the 
if  inquiry  after  judgment  on  demurrer,  the  execution  of 
itmment,  which  the  defendant  has  stated  in  setting  out 
Miditioii  of  the  bond  in  his  plea,  need  not  be  proved  (5). 
le,  in  debt  on  bond  conditioned  for  the  performance  of 
laats  in  an  indenture,  &c.,  or  of  an  award,  judgment  is 
«d  to  peas  by  de&ult,  and  breaches  are  tuppegUdy  the 
tiff  must  prove  the  condition  of  the  bond,  the  award, 
Etare,  Sec,  as  well  as  the  breaches  (e).  The  defendant 
it  offer  evidence  in  excuse  for  the  non-performance  of  the 
ition(<i). 

le  3  ^  4  W.  4,  c.  42, 9, 18,  provides,  '*  that,  at  the  return  Final  jwIk 
y  each  writ  of  inquiry,  or  writ  for  the  trial  of  such  issue  JJ^'j^^'lJjy 
neB  as  aforesaid,  casts  snail  be  taxedy  judgment  signedy  and  Execution 
tiom  issued  forthvrithy  unless    the  sheriff  or  his  deputy  ^"*^' 
e  whom  such  writ  of  inquiry  may  be  executed,  or  such 
E^  deputy,  or  judfi:e,  before  whom  such  trial  shall  be  had, 
eenijy  under  his  hand(e)y  upon  such  writ,  that  judgment 
I  mot  to  be  signed  until  the  defendant  shall  have  had  an  oppor- 
f  to  appfyu>  the  court  for  a  new  inquiry  or  trialy  or  ajtio^of 
if  the  said  courts  shall  think  fit  to  order  that  judgrnent  or 
eiom  shall  be  stayed  till  a  day  to  be  named  in  such  order." 
the  inquiry  was  executed  before  the  sheriff,  the  inquisition  iiow  signt^i 
return  will' be  framed(f)  and  procured  as  directed  ante,  ^^J^gj"*" 
720.     You  may  then  proceed  to  tax  vour  costs y  and  si^n 
uemt  as  you  would  upon  a  verdict  of  a  jufVy  after  a  tAal 
V  ike  sKerijfy  on  a  cause  of  action  not  exceeaina  20/.,  as  di- 
i  ante,  Fot,  /.,  d>33,  834.    If  it  was  executed  before  the 
r  TDStice  or  justices  of  assize,  the  associate  will  prepare  the 
infjofi,  and  have  it  sealed  with  the  seal  of  the  chief  justice 
utiees  of  assizcy  and  annex  it  to  the  writ  of  inquiry.     You 
then  proceed  to  tax  your  costSy  and  sign  judgment  as  upon 
■tea,  as  directed  ante.    Vol,  I.  333.    The  costs  may  bt^ 
J  and  judgment  signed  immediately  after  the  inquest 
d,  even  on  the  same  day  (g). 


r.  Vol  L  964.  «on.  1  C  &  M.  404. 

m  1  SAund.  5H  a.  Mh  ed.  («)  See  a  form.  Chit  Foims.  341:  but 

Uneim  r.  RumtO,  3  C.  dc  P.  flW:  instead  of  the  words  ••  to  set  aAide  the  ex- 

r  jtnAtHthtf  «f  Qmtetimrw  v.  Ho-  ecutioM  of  the  within  writ,**  say,  **  for  a 

,  1  C.  A  M.  aMX  new  writ  of  inquiry." 

WHms  ▼.  R^b^,  1  Bsp-  Rep*  1^-  (/)  i^sce  the  form.  Chit  Forms.  3S0. 

Suaod,    »   d:    see   llvCMf  v.  {g}  SUMtg  v.  Chambert,  2  Dofie^i  I 

rf.  I  B.  ft  Ad.  70I.  C,  M.  ft  R.  38ft,  &  C. 
irtWrtiiji  «/  Cmtiurtmnf  t.  JUbert- 


728  Writ  of  Inquiry ,  in  Debt  an  Bond. 

Book  ii.        The  remaining  proceedings  are  entered  upon  the  roll  thus  :— 

Part  IV.    ^fter  the  award  of  the  writ  of  inquiry,  make  an  entiy  of  thi 

Entry  of  Pro-  retum  of  it  and  of  the  inquisition;  then  follows  the  jndgnmi 

^^ngs  on     for  ^]|e  debt,  damages,  and  costs,  as  in  the  usual  form  in  deU; 

then  an  awaj^  of  a  writ  of  execution  against  the  defendoiA 

goods,  lands,  or  person ;  and,  lastly,  if  the  vrrit  be  exeettte^ 

follows  the  entry  of  the  sheriff's  retum  to  the  writ  of  eztoh 

tion,  and  of  on  acknowledgment  of  satisfaction  by  the  plaintiff 

as  to  the  amount  levied  (hf.    The  judgment  above  menti<ml 

includes  the  costs  of  the  mquiiy,  but  not  the  damages  gim 

by  the  inc[uest(t). 

Form  of  Exe-     The  wnt  of  execution  must,  of  course,  pursue  the  judgmenL 

'^"^""'  and  be  for  the  penalty,  nominal  damages,  and  coata^  win 

interest  at  £4  per  cent,  nom  the  day  on  which  Judgment  HM 

entered,  or  from  the  Ist  of  October,  1838,  if  judgment  HM 

entered  before  that  dayO*)  ;  but  it  must  be  indorsed  to  kwy 

only  the  damages  given  oy  the  inquest  and  costs  of  ii 

and  interest  on  uiose  sums,  together  with  the 

charges  and  expenses  of  executing  the  writ  (i), 

pnHxvdings  Proceedings  after  Juc^tnent  on  Demurrer  or  nul  tiel  Rsoori,'\ 
mmt'wi^  The  proceedings  are  the  same  as  when  judgment  is  allowed i 
murrer  or  nul  DOSS  l>y  default.  The  jud^ent  for  plaintiff  upon  demmver^ 
tiel  iiecord.    j^q^^  i,i  ^^\^i  jg  entered,  onutting  the  latter  woros  of  it,  in  thi 

same  manner  as  in  the  judgment  by  de&ult  above  mentioned; 
then  follows  the  suggestion  of  breaches,  if  the  breaches  have 
not  already  been  assigned  in  some  of  the  previous  pleadings 
The  remainder  of  the  proceedings  ore  the  same  as  aboT» 
stated. 

I'rocccdings        Proceedings  upon  Issue  joined,!^  The  best  way  of  dedaring 

!»p«°  *""«      on  a  bond,  &c.,  of  the  description  above  mentioned,  if  yoB 

^^ "   *  expect  to  obtain  a  judgment  by  default,  is  to  set  fordi  in  the 

declaration  the  condition  of  the  bond,  and  assign  the  breaehit 

therein :  otherwise  it  is  best  to  declare  as  upon  a  conrnm 

money  bond  (/) ;  in  that  case  the  defendant,  if  he  pleadi^ 

usually  sets  forth  the  condition  upon  oyer^  and  pleads  perform' 

once;  the  plaintiff  in  his  replication  assigns  the  breaches; 

and  the  defendant  in  his  rejoinder  takes  one  issue  on  each  of 

them. 

The  Issue,         The  issue  is,  in  the  last-mentioned  case,  made  up  and  de- 

anJFonn^ok  Hvcred,  and  tried  as  in  ordinary  coses  (m).    If  the  defendant^ 

'  however,  instead  of  pleading  performance,  plead  any  other 

plea  which  cannot  lead  to  an  issue  upon  the  breaches^  but  upon 

which  the  plaintiff,  if  he  recovers,  must  have  judgment  fuod 

recuperet,  (if,  for  instance,  to  a  declaration  as  upon  a  common 

money  bond,  he  plead  non  est  factum  (»),  or  non  estfaetmnand. 

that  the  bond  was  obtained  by  fraud  and  covin  fo),  or  the 

like),  the  plaintiff  in  making  up  the  issue,  immediately  after 

entei-ing  tne  pleadings,  must  suggest  the  breaches,  and  then 

(A)  See  the  form  of  the  entry.  Chit  Chit  Forms,  351. 

Fonns,  351:  1  Saund.  58ct  3  Id.  187.  (/)  See.  as  to  the  Mivratagei  of  mA 

(<)  See  Hankin  v.  Broom/mtd,  3  B.  &  P.  mode  of  declaring,  2  Chit.  PL  Sth  ei 

607-  286. 

(»  See  1  &  a  v.  c.  110,  s.  17,  and  the  (m)  AtUa,  VoL  L  109,  &c 

fbrms  of  writ  of  executino  framed  by  the  (n)  Etherse^  ▼.  Jackum,  8  T.  R.  28BI 

ju(^.  A  Bing.  N.  C.  366.  (o)  H«n/lnay  v.  Afsty,  5  M.  ft  ScL  0PL 

(«)  1  SauDd.  fie  b,  n.  1.    See  the  fonn. 


Proeeedini^  upon  Itntejomed. — Scire  FaeioM,  729 

!r  the  award  of  the  Temre{p),  Or  if  the  iasae  have  been  chap.  it. 
■dj  delWered  without  the  saggestioiiy  then  take  out  a  __^T:  -'*. 
imans  before  a  judge,  for  the  defendant  to  shew  cause  why 
(ggestion  of  breaches  should  not  be  entered  on  the  record ; 
upon  the  judge's  order  beinf  obtained  for  that  purpose, 
eeired  in  the  unual  way,  deuyer  a  fresh  issue,  including 
suggestion  {jj)* 

Whxte  the  breaches  are  assigned  in  the  declaration  (r)  or  Form  of  Ve- 
lieation  (#),  the  juiy  may  assess  damages  without  a  special  °^' 


kfl  to  the  evideneey  see,  in  general,  ttnte^  Vol,  L  212,  &c.  TheCvi- 
xre  defendant  pleads  Mm  at  factum  only,  and  the  pkuntifF  '*^°^' 
gcsta  breaches,  defendant  cannot  at  the  trial  give  in  evi- 
lee  anvthing  in  excuse  for  the  non-performance  (f ).    As  to 
at  eri^ence  is,  in  general,  admissible  under  non  aHfadumy 
VU.  L  191. 

Fhe  eerdicC  for  plaintiff  is  the  same  as  in  ordinary  cases ;  The  vercUct 
t  the  jury  must  also  assess  damages  for  the  breaches. 
Hiktjmdgment  for  plaintiff  is,  that  he  recover  the  debt,  and  The  JuUg- 
damages  for  the  detention  thereof  together  with  4Qf.  costs,  "**°'* 
1  the  coats  of  increase ;  the  latter,  of  course,  including  the 
rts  of  the  trial  (tf). 

The  writ  of  extaOum  must  pursue  the  judgment ;  but  it  ^ona  of  Kxe 
■t  be  indorsed  to  levy  only  the  damages  found  upon  the  ^^*^* 
Btdies^  the  costs  of  increase,  with  interest  on  those  sums 
£4  per  cent,  from  the  day  of  entering  judgment,  or  from  1st 
ilober,  1838,  according  as  judgment  was  entered  before  or 
a  that  day  (p),  and  the  expenses  of  the  execution,  as  men- 
ned  amUy  728. 

Sdn  /ackuJ]  I^  after  the  first  inquimtion  or  trial,  the  de-  Sc-ire  Facias. 

idant  he  guilty  of  any  further  breaches,  as  the  statute  says, 

ti  in  such  a  case  the  judgment  already  signed  shall  remain 

a  security  to  the  plaintii^  the  plaintiff,  in  order  to  obtain 

mages,  must  sue  out  a  scire  fitcias  on  the  judgment,  and 

crenpon  suggest  the  further  breaches  {x) ;  and  upon  the 

ifendanfs  pleading  thereto,  or  making  default,  the  plaintiff 

ott  proceea  in  the  manner  above  directed.    If  the  plaintiff 

itiin  a  judgment  by  default,  he  must  issue  a  writ  of  in- 

myflf).    The  judgment  will  be  the  commonjudgment  in 

W9jucia9y  namely,  an  award  of  execution.    The  execution 

01  oe  for  the  amount  of  the  debt  and  costs,  as  above  men- 

ned,  but  indorsed  to  levy  the  damages,  and  the  costs  of  the 

W9  facias^  only.    See  further  as  to  the  scire  fadaSy  posty 

9ot  IIL  Part  I.  Ch.  3. 


H  WmmU9  T.  Jadtmm,  8  T.  R.  255.  roll.  Id.  104. 

0  tthMcy  V.  Jatkmm,  S  T.  R.  895:  and  (r)  <iuin  v.  Kinf,  1  M.  &  W.  42. 

mt$.  Vol.  I.  2rO:  Hanfwrw  v.  Ouetl,  («)  Soatt  v.  SttUe^,  4  Bing.  N.  C.  724;  6 

Eirt,  401.    See  the  fonn  of  the  iMue,  DowL  714.  8.  C 

ae  the  bmulies  are  aaBtgned  In  the  {t)  Ante,  727:  ArchUthop  qf  Canterbury 

idiM,  ChU.  Ponnt,  48;  and  of  the  v.  Hobertmm,  1  C  &  M.  W). 

f  proeea  thereon.  Id.  Ofi;  of  the  imie,  («)  1  Saund.  58  b,  n.    See  the  form, 

R  the  bieachci  are  not  anlcned  in  Chit  Foxnu,  351. 

plmfinii  Id.  47  ;    and  of  toe  Jury  (v)  See  1  dc  2  V.  c.  110.  %,  17. 

SBidiaean,  Id.  70;    of  the  poetea,  (x)  See  the  fomu,  ChiL  Foims,  354. 

PWM,  and  exMutkin  for  platntifT,  Id.  (jr)  See  a  form  of  writ  of  inquiry,  3 

WC14i;  and  of  the  entry  upon  the  ChiL  PI.  1198, 6th  ed. 
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9.  NoHee  qf  Trial,  758.  Cmaf.  ^i. 

10.  Proceedntyt  at  the  TVial,  id,     -"^^^^^ 

11.  Coits,  760. 

Who  entitled  to,  id. 
How  recovered,  761. 
ill  ease  qf  Death  qf  Parties, 

762. 
When  ordered  to  be  paid 

by  third  pereone,  id. 

12.  Judgment,  763. 

13.  Error,  764. 

14.  Execution,  765. 

15.  ReetituiUm,  768. 

16.  Scire  Facias,  769. 


1.  Nature  of  the  AcHon. 

uYER  a  peTBon  entitled  to  land  has  a  right  of  entry,  i.  Nature  of 
the  premises  be  unoccupied  and  vacant  (a),  in  a  ^^  Action. 
lanner  and  without  using  such  violence  as  would  ^1^\,™ 
a  forcible  entry,  enter  and  take  possession  without  Land  without 
irmality  (b).    In  general,  however,  and  especially  Action. 
t  of  entiy  he  fairly  contested,  it  is  best  to  proceed 
a.  for  its  recovery. 

T  the  right  of  entry  is  taken  away,  the  right  to  Ejectment. 
in  action  of  ejectment  is  also  gone,  and  before  the  y^^^th^ 
\  A  4  W.  4,  e.  27,  the  effect  of  discontinuance,  de-  specific  Reco- 
,  &C.,  in  taking  away  the  right  of  entry,  made  it  ^^y  of  Land. 
1  some  cases  for  the  party  entitled  to  resort  to  a 
(c).    But  that  statute  has  abolished  all  modes  of 
ight  of  entry,  f  except  by  hipse  of  time),  and  done 
ail  real  and  mixed  actions,  except  writ  of  right  of 
rer,  quare  impedit,  and  ejectment,  which  latter  is 
low  the  only  action  for  the  specific  recovery  of 
action  for  not  delivering  possession  may  in  some 
oaintained,  but  damages  only  (and  not  the  land 
be  recovered  in  that  form  of  action  {d), 

e  statute  fixes  the  length  of  time  necessary  to  take  Period  of  l> 
ht  of  entry,  or,  in  other  words,  the  period  of  limit-  m'»ai*«n- 
le  action  of  ejectment.  Sect.  2  enacts,  that,  after 
scember,  1833,  no  person  shall  make  an  entry  or  dis- 
ng  an  action  to  recover  any  land  or  rent,  but  within 
in  next  after  the  time  at  which  the  right  to  make 
or  distress  or  to  bring  such  action  shall  have  first 
some  person  through  whom  he  claims  ;  or  if  such 
I  not  have  accrued  to  any  person  through  whom  he 
01  within  twenty  years  next  after  the  time  at  which 

iyv.GiV.6C.&P.SS4.  But  Taitntonr.  Cottar,7T.  R.431:  Turner  v 

taied,  whether  in  xtrictDeu  Metfmatt,  ntpra:  Butdter  v.  BuMter,  7  B. 

■  Bafatein  anydvU  action,  &  C.  .1S9:  1  M.  ft  R.  280,  S.  C:    Doe 

woMttl  to  be  indicted  for  Ruby  v.  MaUep,  8  B.  &  C.  767:  fViUbure 

,  fim  IVnwr  ▼.  Meymott,  v.  Bah^fbrOt,  Id.  4. 
f  moan,  074.  &  C)  (c)  Rose,  on  Real  Actions,^!,  &c 

V.  CUi,  3  T.  R.  S96:  see      (d)  See  Om  t.  Oev,  5  Bing.  440. 

e3 
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Book  mi.  the  iifi^ht  to  make  such  entry  or  dLBtresB  or  to  brinff  8D<di  aetiaii  ^ 
.  ^^"  '•  shall  have  first  accmed  to  the  person  making  or  bringiiigthi  ^ 
same  (e).  By  sect,  15,  the  period  is  enlarged  to  five  yean  ate  ^- 
the  passing  of  the  act  in  all  cases  where  tne  possession  wm  Dst  '^ 
adverse  at  the  time  of  its  passing  (/) ;  and  by  mcC.  16,  in  cmm  ' 
of  disability  from  infBuicy,  coverture,  idiotcy,  lunacy,  unaomid-  ^' 
ness  of  mind,  or  absence  beyond  seas,  to  ten  yean  afUr  tin  \ 
cessation  of  the  disability  or  the  death  of  the  person  under  tin  *-' 
disabilitv,  whichever  sliall  have  first  happened  (g).  But  sob'  ^ 
ject  to  the  proviso  in  sect,  29,  that  kuids  and  rents  mar  be  nee-  -" 
vered  by  spiritual  and  eleemosynary  corporations  sole,  withh  ^ 
two  incumbencies  and  six  years  or  (in  case  that  period  dioill  :  '- 
not  amount  to  sixty  years,  within;  sixty  years,  the  extrem  '— 
period  under  any  circumstances  is  fixed  by  teet,  17  at  Inty  ^ 
years  after  the  right  shall  have  first  accrued  (A).  ^ 

By  a  subsequent  stat.  of  7  W.^S^l  F.  e.  28.  to  amend  thi   e 
3  (9^  4  ^.  4,  e.  27,  it  is  enacted,  **  that  it  shall  and  may  k 
lawful  for  any  ^rson  entitled  to  or  clidming  under  any  moilp  :-^ 
gage  of  land,  oeing  land  within  the  definition  contained  in  tis   f= 
first  section  of  the  said  act,  to  make  an  entry  or  brin^  an  adki  ^- 
at  law  or  suit  in  equitv  to  recover  such  land  at  any  time  witidi  ^ 
twenty  years  next  aner  the  last  payment  of  any  part  of  thi   3 
principal  money  or  interest  secureaby  such  mortgage,  althoaik 
more  than  tw^enty  years  may  have  elapsed  since  uie  time  it 
which  the  right  to  make  such  entry  or  bring  such  action  or 
suit  in  e(]uity  shall  have  first  accrued,  anything  in  the  miA 
act  notwithstanding." 

It  may  be  well  to  notice  the  effect  of  the  statute  in  &d- 
litating  tne  gaining  a  lawful  title  through  actual  p08Beni<% 
by  annulling  the  effect  of  mere  entry,  continual  claim,  pth 
sessio  fratrUy  and  other  modes  of  constructive  possession  (i); 
and  requiring  a  written  acknowledgment  (i)  from  the  par^ 
in  possession  or  in  receipt  of  the  profits  of^  the  land  to  m 
person  really  entitled,  or  his  agent,  as  the  only  equivalent  to 
actual  possession  so  as  to  preserve  the  right  of  entry,  and 
prevent  the  statute  from  running,  in  oases  where  some  other 
than  the  person  really  entitled  is  in  possession  or  in  receipt  of 
the  profits  of  the  land.     It  would  be  excee<ling  the  limits  of 
this  Work  to  refer  more  particularly  to  the  important  pro- 
visions of  the  statute. 
Actual  Entiy,      An  actual  entry  upon  the  premises  sought  to  be  recovered, 
whcn*neM»i-    ^^  *  claim  where  an  actual  entry  is  impracticable,  or  a  notice 
Mry,  befoie     given  to  the  tenant  to  quit  at  the  end  ot  his  period  of  tenancy. 
Action.  o|.  a  demand  of  imssession,  is  in  some  cases  necessary  before  an 

action  of  ejectment  is  commenced.    An  actual  entry  into  lands 
is  only  necessary  to  avoid  a  fine  with  proclamations  (it),  and 

ie)  See  t.  3  as  to  when  the  right  is  DO0  d.  Knight^  8  M.  &  W.  8M. 
deemed  to  have  accrued.  {j)  Sect.  14.    See  tana,  ChiL  Foms. 

(/I  l^te  V.  ThvnuKm,  1  Nev.  &  P.  21A.  35B.  Thb  acknowledgnMnt  talua  cAet 
A  wrongful  continuing  in  poMcuion,  as  the  possession  of  the  person  iMBy  Al- 
though tne  original  entry  was  rightful,  is  titled  at  the  date  of  the  adunowMgiMBi. 
an  adverse  pntiricssion.    \lioe  v.  Gregory,  It  docs  not  require  a  stamp.    (Sec ." 


4  Ne\-.  &  M.  .'{OH).  v.  Goodman^  8  M.  &  W.  768l 

(gS  No  funher  time  is  to  be  allowed  in  (k)   Berrington  v.  Porkhtmit  9  St» 

case  of  a  succession  of  disabilities,  s.  18.  10H6:  Doe  Compere  v.  Hick*,  7  T.  R.  49: 

<A)  Doe  r.  BramMan,  3  A.  &  E.  G3;  4  1  Saund.  319b.  dee.:  Adams  on  EleeCBMBt. 

Nev.  ^  M.  Gr»4.  &  C.  2nd  ed.  ch.  6:  Rose,  on  Evid.  4t]i  ad.  41A. 

(i)  Sects.  10, 11, 18, 13.   See  Napnn  ▼.  Fines  haTC  been  abolishwl,  nd  other 
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I  the  ease  of  vacant  poasesBioii  mentioned  in  the  next  section ;  chap.  i. 
I  all  other  caaes  the  entry,  being  confessed  accord  ing  to  the  terms  _!^^^'_  ^  -_ 
rthe  consent-rule,  is  deemed  sufficient.  The  entry  to  avoid  a 
M  must  be  made  within  five  years  after  the  fine  has  been  levied 
ni  the  proclamations  completed,  provided  the  party  be  not  an 
rfant  or  a  married  woman,  or  insane,  or  bevond  sea  at  the  time, 
ndthen  within  fire  years  after  the  disability  ceases  (/).  And 
74^6  Anne,  c.  16,  s,  16,  no  entiy  or  claim  shall  be  of  force 
0  avoid  a  fine  with  proclamations  (or  be  sufficient  within  the 

/«c.  1,  c.  16,  the  statute  which  until  lately  governed  the 
pttiod  of  limitations  in  ejectment)  unless  the  action  be  com- 
BMced  within  one  year  afterwards.  These  statutes  are  never 
pkaded  qieciaUy  in  ejectment,  but  may  be  given  in  evidence 
uder  the  general  issue. 

A  notice  to  quit  is,  in  general,  necessary  in  order  to  deter-  Notki-  to 
mine  a  tenancy  from  year  to  year.  The  notice  must  be  to  ^"' 
qut  at  the  end  of  the  year  of  the  tenancy,  and  must  be  given 
it  least  half-^-year  ( 182  days)  previously,  except  when  the 
iwt  is  payable  on  the  usual  quarterly  reast  days,  in  which 
CMe  DOtioe  given,  or  one  to  quit,  on  the  next  but  one  is  suffi- 
aat  f «).  AVhere  the  letting  b  for  less  than  a  year,  the  time 
tf  notiee  must  in  general  be  equal  to  the  period  of  the  let- 
tiv  (n),  such  being  the  general  usage.  But  in  the  case  of  an 
cranuy  weekly  or  monthly  tenancy,  a  week's  or  month's 
■oliee  to  quit  is  not  implied  as  part  of  the  contract,  unless 
ttere  be  an  usage  requiring  such  notice  (0),  and  the  usage  must 
beproved. 

In  cases  of  tenancy  at  will,  the  will  must  be  determined  by  Determuui. 
ciUier  the  landlord  or  tenant  before  action  brought  (p).    This  ^cV/t  wnl. 
vgtaierBlly  efifected  by  a  demand  of  possession  on  the  port  of 
tks  landlord,  and  the  demise  may  be  laid  immediately  after 
tte  demand,  as  the  tenant  is  not  aejure  entitled  even  to  a  rea- 
mable  time  for  taking  away  his  goods  (^^. 

The  court  will  exercise  an  equitable  jurisdiction  over  the  Eciuitabw 
pioeeedings  in  an  action  of  ejectment,  which,  for  the  purposes  /n  EjJ^^U^t. 
of  justice  and  convenience,  may  be  said  to  be  peculiarly  its 
«wn  creature  (r). 

2.  The  Declaration. 

Form  of  J]  Male  out  a  draft  of  the  declaration,  and  add  a  2.  The  Duia 
mtiee  to  appear  at  the  bottom  of  it  (a).    Make  an  many  copies  ojs  ™^**"' 
A»e  are  tenants.    It  should  first  oe  premised  that  the  rules  of  " " 

M.  71, 3  IV.  4,  extend  only  to  personal  actions,  commenced  by 
the  process  prescribed  by  the  Uniformity  of  Process  Act, 


I  of  ■iirmiu  fubstitutod  for  them,  per  ParfUf  B. 

athe3lr4W.  4.e.74;buttheneoeMity  (p)  8  Bl.  Com.  14l>,  &c.:   see  RO0  v. 

■  cBtrytoftTtrfdmietpravknuljcom-  SfrMf ,  4  Nev.  &  M.  48. 

'most  (tin  be  kept  in  mind,  ope-  (v)  Doe  v.  M*Kaeg,  10  B.  it  C.  721. 


tUtf  m  BO  limit  of  time  hat  been  pre-  But,  temble,  he  may  enter  to  remove  them 

nibed  fbr  eoni^eting  them.  without  being  suD!}ect  to   an  action  of 

(A  4  H.  7,  e.  M.  ticspaw,  provided  hestavx no  longer  than 

tft)  Boac.  on  ETid.  4th  ed.  490»  491,  is  absolutely  neoesaary  for  that  purpose, 

^:  Me  tbB  ftmna.  Chit  Forms,  357,  and  does  not  disturb  the  landlord's  poe- 

3ft  sewion. 

(ai  Use  V.    HasatUt    1  Esp.    M:    Aoe  (r)  Per  B^l^,  J.,  fai  TTknotouC  v.  SAen- 

ftac*  ¥.  Jfti^Hs,  6  Esp.  4:  but  see  I«m,  lOB.&C.  111. 

Bi0M^,  jh  mUatmul,  7  C.  &  P.  ML  («)  See  the  forms.  Chit.  Forms,  350  to 


NOdlfT.iinMiMSMf,  7C.dr  P.56:    362. 
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2  W,  4,  c,  89,  and  do  not  extend  to  ejectment  (I).    Theiefcn  k 
the  declaration  in  the  Exchequer  may  still  commenee  \n  -, 
stating  the  plaintiff  to  be  the  queen's  debtor  («),  thoon 
indeed,  such  statement  is  unnecessaiy  (o).    The  aecUnmn  i 
also  is  usually  intitled  of  the  previous  term,  but  it  need  Dst  : 
be  intitled  of  a  term  or  of  a  particular  day  as  of  a  tenn,  nd 
it  is  sufficient  if  it  be  intitled  of  a  particular  d^y  (w),    Aai 
the  omission  of  («),  or  a  mistake  in,  the  title  of  tke  tenn  b  -, 
not,  in  ^nend,  material,  provided  the  tenant  has  suffidflBt  ^ 
notice  given  to  him  to  appear  (w);  and  if  both  the  day  and 
term  be  stated  correctly,  a  mistake  in  the  year  u  of  no  con-  - 
sequence  (z).    But  in  a  declaration  dated  merely  of  the  tem  • 
and  vear,  a  mistake  in  the  year  (  7*.,  6  W.  4,  for  7*.,  7  W.i) 
was  held  irregular,  and  rule  for  judgment  refused  (a).    And 
the  same  where   the  declaration  was  dated  of  a  term  not 
vet  arrived,  and  the  notice  had  no  date  (b).    In  many  CMO^ 
nowevcr,  a  similar  error  has  been  considered  as  cured  bT  the 
date  of  the  notice  being  correct  (e).    If  the  ejectment  be  by 
a  landlord,  where  the  tenancy  has  expired,  or  the  nglA  k 
entry  accrued,  in  or  after  either  of  the  issuable  terms,  and  yw 
propose  proceeding  to  trial  at  the  next  assizes,  under  thejpio- 
visions  of  the  II  G.  ^  Sf  I  JV.  4,  c.  70,  s.  96,  (post,  W), 
then,  according  to  those  provi^ons,  the  declaration  should  M 
intitled  of  the  day  next  after  the  day  of  the  demise  in  siidi 
declaration  ;  and  this,  whether  the  same  be  in  term  or  r&Btt 
tion  (d).    The  day  of  the  demise  may  be  laid  after  the  title  of 
the  declaration.    It  should  be  laid  on  a  day  subsequent  to  the 
accruing  of  the  lessor's  title.    A  mistake  in  the  venue  of  the 
margin  is  immaterial,  if  it  be  correctly  stated  in  the  body  of 
the  declaration  (e).    It  is  no  objection  to  the  declaration  thift 
no  attorney's  name  is  stated  in  it  (/),  nor,  that  the  name  of 
the  parish  is  omitted  (^).    The  declaration  must  not  recite  the 
original  wTit,  as  it  formerly  used  to  do,  in  proceedings  by  orig^ 
nal ;  and  if  it  does,  the  recital  will  not  be  allowed  in  costs  (Z). 

The  Notice  to  jjie  Notice  to  Appear,!^  The  notice  to  appear,  at  the  bottom  of 
ppear.  ^j^^  declaration,  snould,  if  possible,  be  directed  to  the  tenant 
by  his  christian  and  surname  (t).  And  notice  directed  to  the 
personal  representatives  of  a  deceased  tenant,  without  nam- 
ing them,  is  bad(^').  But  a  rule  for  judgment  has  been 
gnmted  against  the  casual  ejector,  although,  in  consequence  of 
the  equivocation  of  the  tenant's  wife,  the  notice  did  not  state 
the  christian  name  {i);  and  in  another  case  a  rule  was  refused 


Appear 

To  whom 
(tincted. 


U)  Dm  GUIett  ▼.  Roe,  1  C,  M.  &  R.  SO; 
2  DowL  mo,  S.C.:  Doe  Haine»  v.  Am, 
i  Moa  &  Sc.  619:  Due  Frpv.  Roe,  3  Id. 
370:  Doe  Eraru  v.  Roe,  2K.6tE.  11. 

(u)  Doe  Giitett  v.  Rue,  1  C,  M.  &  R. 
a»;  2  DowLeX),  S.C. 

(tr)  Doe  moxham  v.  Roe,  fi  Dowl.  3H8. 

(IP)  lyte  Ashman  v.  Rne,  1  Bing.  N.  C. 
2A3;  1  Scott,  lOf),  5.  C 

(r)  Adanu  on  Eject.  2nd  ed.  181:  TvA^, 
9th  cd.  1204. 

(jf)  Doe  Gore  ▼.  Rne,  .3  Dowl.  ft :  Good- 
title  V.  Komrer,  2  ChtU  Hep.  172:  Anon., 
Id.:  Anon.,  Id.  173:  Doe  v.  Roe,  2  DowL 
186:  Doc  Cm^e  v.  Ror,  6  DowL  18  U 

(s)  Doe  Smithert  v.  Roe,  4  DowL  374. 

(a)  Due  Gowktnd  v.  Roe,  A  DowL  273: 
and  lee  iio0  V.  Aoe,  M.  1838,  B.  C;  3 
Jurist,  10. 


(b)  Doe  Gilee  v.  Roe,  7  DowL  ffTRL 

(r)  Doe  Wm  v.  Roe,  6  DowL  380:  Ike 

Krone  v.  Ror,  Id.  508:  Dm  Orooke  v.  Rm^ 

0  DowL  184. 

(d)  Doe  V.  Roe,  8  C.  &  J.  123. 

(e)  Doe  Gondwtn  y.  Roe,  3  DowL  SOL 
if)  Doe  Simpean  y.  Roe,  6  DowL  4dB. 
(i)  Doe  ▼.  Gunnbifr*  2  Nev.  &  P.  280. 
(*)  R.  H.,  2  W.  4,  r.  4. 

({)  Doe  T.  Roe,  1  Chit  Rep.  573  a:  Dw 
V.  Bodtitle,  Id.  216  a:  Adaini  oo  EJfCt. 
2nded.  202:  Doe  v.  Roe,  1  Mooic,  113: 
Doe  Atkine  v.  Roe.  2  C  hit  Repu  1781 

ij)  Doe  St.  Margaret  v.  Roe,  1  MooR, 
113. 

{k)  Doe  Wame  v.  Roe,  2  DowL  517;  lee 
Doe  P.'oretm  v.  Roe,  ft  MooR,  73:  Dae  r. 
Hoe,  G  DowL  028l 


I%e  DeeUaratum, — The  Notice  to  Appear.  735 

Hide  the  service  of  a  declaration  in  ejectment,  on  the  chap.  i. 
I  that  the  notice  was  addressed  to  the  tenant  by  a  wrong  ^*"'-  ^ 
m  name  (/).  For  this  would  be,  in  efiect,  allowing  a 
abatement  in  ejectment.  And  the  courts  will  be  now 
in  erer  inclined  to  &vour  such  an  objection  since  the 
m  of  the  plea  of  misnomer  in  other  actions  by  the  3  <!^  4 
e.  42y  5. 1 1 .  It  is  usual,  and  advisable,  to  fix  the  names 
the  tenants  to  such  notice ;  but  this  is  not,  it  seems, 
ely  requisite,  and  it  may  be  directed  to  the  individual 
who  is  served  («•)•  Service  of  one  of  two  tenants  in 
ioD  with  notice  directed  to  the  other  b  not  goodTiz). 
bowever,  sufficient  if  each  tenant  be  rightly  named  m 
n  notice,  and  mistakes  in  the  names  of  the  other  te- 
re  fanmateriol,  at  least  if  their  identity  be  sworn  to  (o). 
le  the  declaration  was  served  with  two  notices  annexeu,  Form  of. 
luirinff  the  appearance  of  the  defendant,  and  the  other 
!  shomd  enter  into  recognisances  on  his  appearance,  the 
iraa  rejected  as  surplusage  (p).  The  omission  of  the 
"wheresoever^'  &c.,  in  the  notice  in  an  ejectment  by 
1,  is  not  material  (^).  A  notice  omitting  to  state  the 
oenoe  of  not  appeanng,  is  defective,  but  a  rule  niH  to 
and  sign  judgment  within  a  week  has  been  nunted  (r). 
!  the  notice  inras  subscribed  in  the  name  of  tne  plaintiff 
I  of  the  casual  ejector,  the  mistake  was  held  immate- 
).  It  is  no  objection  to  the  notice  that  it  is  dated  of  a 
ibaequent  to  the  delivery  of  the  declaration  {t). 
he  temte  be  laid  in  London  or  Middlesex,  (and  it  must,  AtwhatTimo 
use,  be  Imd  in  the  county  in  which  the  premises  lie,  qu'roAm>«r- 
\  otherwise  ordered  by  the  court),  the  notice  should  ancc. 
« the  tenant's  appearance  on  the  first  da^  of  the  next 
(that  is,  the  first  day  in  full  term),  or  within  the  first 
lays  of  the  next  term  («).  But,  ii  the  venue  be  laid  in 
ither  county,  the  notice  snould  be  for  the  next  term  gene- 
;  and  this^  whether  such  term  be  issuable  or  not  (v).  A 
B  to  appear  '*in  due  time"  has  been  held  bad  (:r).  Su 
notice  to  appear  "  in  eight  days  of  St.  Hilary,"  instead 
ilary  term  generally  {y).  But,  in  another  case,  where 
iotiee  was  of  a  wrong  term,  the  court  permitted  it  to  be 
ided  («)•  And  where  the  notice  was  dated  the  9th  of  May, 
I  and  required  an  appearance '*  next  Easter  term,"  (which 
Jlv  meant  Easter,  1837),  a  rule  nisi  for  judgment  was 
ted  in  Trinity  term,  183(5  (a).  If  the  ejectment  be  by  a 
ord  against  nis  tenant,  where  the  tenancy  has  expired,  or 


■r  HMwtnii  ▼.  Rofi,  fi  M.  dc  SeL803:       (o)  Doe  PracA  v.  Rof ,  6  DowL  68. 

e  Dm V.   Aof.  1   Chit.  Hep.        (p)  Dm  RtiterU  v.  Roe,  A  Dowl.  60R. 

xn  the  chrMtijui  name  wu  abbre-       (y)  Due  Thomtu  v.  Roe,  2  Chit.  17I. 
:  Dee  Hmdth  ▼.   Hoe.  G  DowL  ft29,        (r)  Doe  Danvent  v.  Am,  3  DowL  336L 
iMn  were  thirteen  tenant*  in  pana-       («)  Hazlewood  v.  Thatcher,  a  T.  R.  351 : 

nd  Che  durtotisn  nainea  of  two  of  oiremiliM   Peaceable     v.     Trvubkeeme, 

Be  onllted  in  aD  the  noticai :  Doe  fiarnev,  ifs. 

Jlw.  •  DowL  62»:  Doe  FktOtee  v.       it)  Doe  Kmm  v.  Roe,  8  A.  &  E.  11. 
DowL  587:  Doe  Fnet  ▼.  Hue,  3  Id.       im)  HoUfiet  v.  F^neman,  i  Str.  IMffl. 
r  ttam  be  any  doubt  as   to  the       (r)  See  R.  E.,  i  G.  4. 
It  will  be  eater    to   infonn  the       (x)  Doe  Fortet  ▼.  Roe,  2  DowL  420. 
at  the  time  of  wnrice  that  he  ii       (y)  Lackland  v.  Badland.B  Moore,  79. 

(2)  Doe  Bate  v.  Roe,  7  T-  H.  Mlix  and 


(2) 

Die  Bmmm  ▼.  Roe,  7  T.  R.  477:  are  Amm,,  2  Chit  Rein  I7I.    The  tenant, 

weem  ▼.  it«,  A  Moore,  73:  D-e  v.  however,  ought,  it  Mem*,  to  be  appriaed 

C  *  J.  670:  Dm  Fiehlr.  Roe,  I  H.  fai  due  time  of  the  nmulie. 

la  (a)  Doe  Watte  v.  Rue,  5  DowL  148. 
M  JMtt  V.  Jtoe,  A  DowL  2M. 
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Ejectment,  in  ordinary  Coiee, 

the  light  of  entry  accrued  in  or  afler  either  of  the  iflBOiUB 
terms,  and  you  purpose  proceeding  to  trial  at  the  next  aasiie^ 
under  the  provision  of  the  11  G.  4  <$^  1  FT.  4,  c.  70,  «.  36  (i); 
then,  according  to  those  provisions,  the  notice  should  req|iiin 
the  tenant  to  appear,  and  plead  within  ten  days.  In  an  cgwi- 
ment,  not  against  a  tenant  within  these  provisions,  where  tin 
notice  required  the  tenant  to  apjiear  and  plead  within  ten  dajL 
the  court  refused  to  set  aside  a  judgment  against  the  ciiaal 
ejector  for  irregularity,  the  declaration  and  notice  having  bed 
served  before  the  term  (c). 

Amending  Declaration  and  Notice,!  If  the  declaration  be  d»* 
fective,  the  plaintiff  may,  in  general,  have  leave  to  amend  it» 
even  after  plea  pleaded  (d).  Thus,  leave  has  been  given  to 
amend  the  declaration,  in  the  venue  (e),  in  the  demise  (/%  il 
the  tenn  stated  in  the  demise  (^),  when  it  is  clear  the  ameaip 
ment  would  work  no  injustice  to  the  opposite  party  (A)^  ad 
in  the  parcels  (t) ;  and  sometimes  in  the  notice  at  the  foot  rf 
it,  in  the  time  of  appearance  (it),  in  the  statement  of  the  eoB- 
se(j^uences  of  not  appearing  («),  and  in  the  name  sabiciibid 
to  it(m). 

3.  Service  of  Declaration, 

Service,  when  to  be  made.'^  As  regards  the  Time  oftkeSm^ 
vice: — It  was  formerly  requisite  that  the  declaration  and  no* 
tice  should  be  served  before  the  essoign  day  of  the  term  (s) ; 
but  now,  by  the  rule  of  T,  T.,  1  fV,  4,  "  declarations  m 
ejectment  may  be  served  before  Hiefrjtt  day  of  any  term,  and 
thereupon  the  plaintiff  shall  he  entitled  to  judgment  aguntk 
the  casual  ejector  in  like  manner  as  upon  declarations  served 
before  the  essoign  or  first  general  return-day. "  The  aerviee 
cannot  be  effected  on  any  of  the  days  between  Thursday  neit 
before  and  Weilnesday  next  after  Easter-day,  that  happens 
to  fall  within  the  time  appointed  for  Easter  term,  such  am 
being  directed  by  1  If^,  4,  c.  3,  s.  3,  to  be  deemed  part  of  the 
tenn  (o).  When  a  tenancy  has  expired,  or  a  right  of  entiy 
has  accrued  to  a  landlord,  in  or  after  Ililary  or  Trinity  tenM^ 
he  may,  under  the  11  G.  4  «Sf  1  IV,  4,  c.  70,  8.  36,  at  any  time 
within  ten  days  afterwards,  serve  a  declaration  in  ejectment^ 
specially  intitled  of  the  day  next  after  the  day  of  the  demise 


(6)  Po*.  783. 

(c)  Anun.,  1  DowL  lH  It  iii  not  stated 
in  the  report  of  thin  case  where  the  pre- 
miMa  were  Kituatc.  If  not  situate  in 
London  or  Middlevex.  it  would  seem  the 
decision  would  not  apnly.  And  its  cor- 
rectness appears  douDtful.  (See  i>w 
Ithencond  v.  Rite,  2  Nev.  &  M.  476). 

(cf)  Sec  ca^s  in  llarr.  L.  h,  T.  847» 
848. 

(0)  Imp.  C.  B.  G3& 

(f)  Due  Hardman  v.  PiOcington,  4  Burr. 
2447:  Arum,  I  Chit.  Rep.  .VX>  :  />« 
Rumford  V.  MiUer.  Id.:  Adams  on  H^joct. 
199.  In  Doe  lUnumttnt  v.  Armitafie,  1  D. 
&  R.  i7.It  2  Chit.  Rep.  9112.  &  C,  the 
court  allowed  the  declaration  to  be 
amended  by  inserting  a  new  count  on 
another  demise,  even  after  three  terms 
had  elapted,  and  the  roll  had  been  made 
up  and  carriad  in. 


{g)  Rne  Lee  v.  FJH»,  2  W.  BL  MO:  md 
sec  Virttrg  y.  Hojtdon,  Cowp.  841 :  Dm  v. 
Rendeil^  I  Chit.  Rep.  535. 

(A)  Doe  Reyttell  v.  Tuckett,  8  a  ft  AU. 
773:  liradt^  v.  HtufeUhte.  1  B.  &  C.  121; 
2D.  &R.227,  S.C:  andaeeHar.L.ftT. 
848. 

(i)  Pr.  Reg.  IG:  Arttm.,  1  Chit  Scpi 
537,  n.:  Doe  Lawrie  v.  DptmH,  8  B.ft  C. 
TV;  1  Moo.  &-  P.  330,  &  C,  in  error. 

(*)  Dte  lioM  V.  Roe,  7  T.  R.  4flB.  The 
tenant  ouffht,  perhaps,  to  be  apprted  b 
time  of  the  mistake.  lAnan,,  2  Chit 
Rep.  171 ). 

(/)  Doe  Drtrtcent  v.  Roe,  3  DowL  AS 

(m)  HazJetrntiit  v.  Thahrher,  3  T.  R. 
351 :  see  Goodtitle  v.  SvHUe,  5  &  &  AM. 
849. 

(n)  Ooe  Bird  v.  Roe,  Banet,  179:  Bft 
Hambrook  v.  Doe,  14  EaKt,  441. 

(0)  Doe  FVtNMont  v.  Ht»e,  6  DowL  541. 


f,  eitgroia  U  on  platn  paper;  mate  as  many  t«pm  of^ 
«r«  are  tenanlt  in  poarttimi  of  the  premUai  in  dti- 
dlet  a  eopfi  be  terved  on  each  tenant  before  theftrtt  dag 
lext  terwi.  In  tereiny  the  dedaratiou,  the  Koliet  at 
^  it  tJUHild  be  read  ortr,  or  at  leatt  the  purport  of  it 
«  tign^ed,  and  the  nature  and  meaning  of  the  tervtee 
iy  to  tie  pertoH  tipon  ichom  it  M  terted,  lo  ai  tobt  fiUfy 
«d  Af  Am*.  It  n'ul  not,  it  xeeins  suffice  to  read  it  over 
explaining  it  (r),  but  it  HeciuH  enough  to  explain  it 
reading  it  over  {»)  ;  it  would  be  more  prudent  to  do 
IVhere  Out  teiuat  was  a  WeUhman,  and  did  not  know 
,  and  the  person  who  served  him  did  not  know  Welsh, 
a  neighlionr  to  explain  to  him  the  nature  of  th« 
ion  and  notice,  that  was  held  sufficient  (t).  Service  of 
atation  before  the  first  Any  of  term,  and  explanation 
will  not  raffico(i>).  If  the  tenontor  his  wife,  &c^  re- 
listen  to  the  reading  or  explanation,  or  prevent  it  bjr 
out,  or  refusing  to  let  in,  the  peison  enaeavouriug  to 
w  nrric^  he  ought  to  effect  it  as  well  a«  he  can  under 
iiiiiiiliilli  lis ;  for  instance,  by  reading  and  explaining  the 
ondlf  outride  the  door,  aud  putting  a  copy  of  the  de- 
D  under  it,  tmd  by  posUug  another  copr  on  some  con- 
la  part  of  ^e  premiaes  f  r).  VHiere  a  aeclanition  was 
d  to  the  tenant's  wife  in  her  shop,  upon  the  premises, 
'  pcnon  terving  it  attempted  to  read  to  her  the  notice, 
:  icfiiaed  to  hear  it,  and  left  the  shop,  and  the  declara- 
A  notice  were  thereupon  left  in  the  shop ;  the  court 
r  opinion  that  the  notice  should  have  been  rmd  aloud  in 
up,  but  they  gisnted  a  rule  to  shew  cause  why  this 
not  be  deemed  good  service  {x).  Where  the  tenant's 
«Tent«d  the  person  serving  it  from  giving  an  explana- 
mding  it  over,  the  service  was  held  vufficient  (j*).    In 
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the  notice,  she  said  she  could  read  it  herselfy  and  nn  her  eye 
over  it  OS  if  she  had  read  it ;  this  was  holden  to  be  sufficient  («^. 
And  the  same,  where  the  tenant  himself  read  it  over,  and  Mid 
that  he  understood  it  (a). 

Where  different  parts  of  the  premises  are  in  poaseflnon  of 
different  tenants,  each  of  them  must  be  served  with  a  copr  flf 
the  declamtion,  in  order  to  obtain  a  rule  for  judgment  agnmift 
the  casual  ejector  for  the  whole  (5).  And  where  piemini 
were  let  on  lease  by  A.  to  B.,  and  B.  underlet  them  to  seTOil 
persons — in  ejectment  by  A.  it  was  held,  that  the  dedaiation 
should  have  been  served  on  all  the  tenants  in  posseasion  (e); 
otherwise,  only  such  part  of  the  premises  as  were  occnpiea  1^ 
the  tenants  actually  served  could  be  recovered  in  the  action. 
But  a  service  of  the  declaration  on  one  of  two  or  more/OMl- 
tenants  in  possession  is  good  service,  if  the  notice  to  appear  be 
addressed  to  all  the  ioint-tenants  (d).  Where  one  of  two  UaiA' 
tenants  is  dead,  and  the  service  is  on  the  survivor,  the  nue  ftr 
jud^ent  will  be  granted  as  a^nst  the  survivor  only(e). 
Parish  officers  cannot  be  considered  as  joint-tenants,  and 
service  on  all  is  necessary  (/).  Where  the  tenants  in  poi- 
session  were  tliree  sisters,  not  joint-tenants,  service  of  de- 
claration on  two  on  the  premises,  and  a  copy  left  for  tho 
third,  with  the  usual  explanation,  was  held  sufficient  for  i 
rulen»t(^). 

smice  in  or-  Service  in  ordifiary  Cases  on  the  Tenant  or  his  WifeS^  The  do- 
ou  theTenant  clft^ftti^"  should  regularly  Ih)  served  on  either  the  tenant  him- 
ur  hii  Wife,  self  or  lus  wife  (A).  On  the  tenant  himself,  it  may  be  served 
anywhere  (i),  even  out  of  the  jurisdiction  (Jt),  On  the  wifc^ 
it  may  be  served  either  on  the  premises  or  at  the  husband! e 
house  (/) ;  or,  it  seems,  anywhere  else,  provide<l  slie  be  living 
with  her  husband  at  the  time  (m) ;  but  in  all  other  cases  it 
must  be  served  upon  the  premises.  Service  on  the  wife  hai 
been  held  sufficient,  even  \vliere  the  husband  had  left  the  kini^ 
dom  and  settled  abroad  (n)\  It  is  not  necessary  to  the  vatio- 
ity  of  the  service,  however,  that  the  tenant  or  his  wife  receive 
the  copy  of  the  declaration  ;  it  is  sufficient  if  it  be  tendered  to 
him  or  her ;  after  which  it  may  be  left  for  them  at  the  place 
where  the  tender  was  made  (o).    Where  the  person  serving 


(z)  lirttdriiiht  d.  WadAinptm  v.  Thnut- 
outt  2  W.  Bi.  Miu:  and  nee  Doe  Jvrte*  v. 
Roe,  1  DowL  AIS. 

{u)  Doe  JutiM  V.  Roe,  1  DowL  A18. 

ib)  Due  Unnnley  v.  Roe»  1  ChiU  Rep. 
141. 

(r)  Doe  Lard  Dariin/rton  v.  CbrAr,  4  B.  dc 
C.  25». 

(d)  Doe  WiWammm  v.  Aof,  10  Moore, 
493:  and  *ee  Doe  BronUep v.  Rue,  1  (hit. 
Rep.  141:  Doe  liailev  v.  Roe,  1  B.  &  P. 
30!^:  Dte  HutchiMV.  Roe,  2  Oowl.  418: 
Doe  CMMfT  V.  Roe,  6  Dowl.  2J)1. 

(e)  Dte  Hewaon  v.  Rue,  A  DowL  404. 
(/)  Die  WeekM  v.  Roe,  &  DowL  4415. 
Ur)  Doe  Crimetw  Roe,  4  DowL  86;  1  H. 

&  w.  aat.  s.  a 

{h)  GoodHght  V.  Thnutout,  2  W.  BL 
801):  Doe  Neale  v.  Roe,  2  Wib.  263.  In 
Doe  Walker  v.  Roe,  4  Moo.  &  P.  11,  the 
wrvlce  wa«  on  a  woman  who  repretented 
henelf  to  be  the  tmant't  wife,  and  it  wa* 
hdd  sufficient.  And  tee  Doe  Simmunt  v. 
Aoe,  1  Chit.  Rep.  8^:  Due  Smith  \,  Roe, 


1  DowL  614.  See  forma  of  liBdaTit  of 
service,  Chit  Forms,  362. 

(0  Tidd.  12KI:  2  Selkni,  96. 

(k)  Doe  Daniel  v.  fVoodniffit,  7  Do«L 
494. 

(/)  Doe  Gratfv,  Roe,  6  DbwL  456:  Dor 
Jjord  Southamiiton  v.  Roe,  1  Hodm,  M: 
Doe  Morkmd  v.  Bai^im,  6  T.  R.  765:  Dm* 
Raddam  v.  Rt^e,  2  B.  Ac  P.  55:  and  Me 
Rif^i  V.  Wnmfr,  2  D.  &  R.  84:  Dw 
HuulMt  V.  Rve,  7  DowL  463. 

(m)  Doe  Brifrve  v.  Rjoe,  2  C.  ft  J.  SO?; 
1  DowL  .112,  &  C-  Doe  HOnkAM  v.  Hm, 
1  DowL  a»3:  Doe  BouUutt^.  Hoe,  7  Do«L 
463. 

(n)  Doe  V.  Roe,  1  D.  &  R.  514. 

(o)  Baffthaw  v.  TYx^jroorl,  BamM,  18Sc 
Halmllv.  fVed/rtcoud,  id.  174:  Farmer  v. 
Thntetout,  Id.  ISO:  and  Me  Dm««h*v. 

,   1  Str.  575:  SpHmhtl^  t.  DmmA.  9 

Burr.  1116:  Amrn.,  2  cliit  Refk  185:  &# 
Omrthorpe  v.  Roe,  2  DowL  441:  iM 
FV#r6et  v.  Rue,  i  Id.  452:  J9w  Finger  v. 
iiof  ,  2  Id.  44SL 


Serriee  of  Deelaration,  73  9 

e  declaration  bcisan  to  read  and  explain  it  to  the  tenant,     chai*  i 

i  before  he  could  deliver  it,  the  tenant  turned  him  out  of  the ^'^  ** 

maty  and  he  then  tlirust  the  declaration  under  the  door,  it 
II  held  sufficient  (p) ;  but  in  a  similar  case,  where  the  clerk, 
rtead  of  leaving  the  declaration,  brought  it  away,  Parkcy  J., 
nted  a  rule  nui  only  (7). 

The  modes  of  service  which  may  be  adopted,  where  regular 
rriee  on  the  tenant  or  his  wife  cannot  be  effected,  will  now 
\  eoDsidered  in  the  foUowing  order : — 


8tnke  on  Child,  SematUy  5pc.,  with  Proof  thai  Tenant  received  Servicv  on 
h^ore  Term,']    Service  on  a  child  or  servant,  or  other  person  vaillf&^^with 
mt  the  tenant  or  his  wife,  will  not  in  general  suffice.     Even  Pmif  that 
TTice  on  the  tenant's  attorney  (r),  or  a  receiver  appointed  ^^"i/J^.. 
f  the  Court  of  Chancer^',  (to  manage  an  estate  for  an  infant^,  fore  iinn. 
I  by  itself  insufficient  («).     If,  however,  the  tenant  or  hiH 
ife  be  not  at  home,  and  the  declaration  1)e  served  on  his 
luldor  servant,  or,  as  it  seems,  on  any  other  ]>er8on  (t) ;  and 
'  it  afterwards  appear,  from  the  acknowledgment  ol  the  te- 
uthinmelf  (ti),  or  of  his  attorney  (v),  or  from  other  sufficient 
ridcDce,  that  the  tenant  received  the  declaration  before  the 
nt(w)  day  of  the  term,  the  service  will  be  deemed  suffi- 
ieDt(jr).    The  wife's  acknowledgment  in  such  a  case  will 
ot,  in  general,  suffice  (^).    An  aclcnowledgment  made  loithin 
he  term  of  a  receipt  before  the  term,  is  sufficient  {z\    But 
Blen  it  appears  from  the  acknowledgment,  or  otherwise,  that 
be  declantion  was  received  before  the  term,  not  even  a  rule 
m  will  be  granted  (a).     In  one  case  a  rule  absolute  was 
lanted  for  judgment  against  the  casual  ejector,  where  the 
ervice  bad  been  made  on  a  person  on  the  premises  believed  to 
■re  been  left  there  by  the  tenant,  w^ho  was  out  of  the  way, 
nd  also  on  her  attorney  ;  and  a  letter  was  sent  by  the  two- 
wmiT  post,  according  to  the  attorney's  direction,  to  the  te- 
imt^  last  place  of  abode  (h). 

Also,  where  service  has  been  effected  on  a  servant,  child,  &c., 
a  the  premises,  if  only  a  reasonable  probability  of  its  having 
eome  to  the  tenant's  hands  before  the  first  day  of  term  is  made 
nit,  a  rule  nisi  for  judgment  will  be  granted.  Thus,  for 
uManoe,  service  of  the  declaration  on  a  son  of  the  tenant 
IB  iMMsesflion,  who  said  that  his  father  was  unable  to  at- 
tffM  to  business,  coupled  with  a  subsequent  admission  by 

M  Urn  FrUk  w.  Roe,  3  DofwL  OBO.  ChiL  Pornu,  363. 

If)  Ak  f«r«r*  v.  Aoe.  2DowL  452.  (y)  Gwttitte  v.  BadtUle,  1  B.  &  P.  384: 

(r)  Dkr  d.  Olfiiw  v.  Am,  1  DowL  Gia  Dne  Jamet  v.  fXaHnttm,  1  Chit.  Rep.  121 : 

U)  te«ifie  d.  HoberU  v.  BadtUk,  IB.  2  B.  &  Aid.  371,  &  C ;  Due  Brycfny.  R<>e, 

iP.aKu  1  DowL  312:  lioe  nUmm  v.  SmUh,  3  Id. 

M  Dot  Htrri»  ▼.  Rott,  2  Dowl.  (SffJ,  379:   but  fee  JJor  v.  Roe,  2  D.  &  R.  12, 

Mi)  Dae  Hmmdmvitk  v.  Hne.  14  East,  441 :  whidi  ease,  however,  seems  to  have  been 

Bkcinv  T.  Roe,  6  DowL  134.  decided  on  Boine  implied  agency  of  the 

Ir]  Dae  TeeereH  r.  Hatee,  2  D.  &  R.  5:  tenant's  daughter;  it  wa«  dted  without 

*HS2Chit.  Hcpi  1S7:  and  lee  Dm  v.  eflbct  in  Doe  Finch  v.  Roe,  (5  DowL  225>. 

lv^lD.*R.  IS:  Jetmpd.MUler.Cittta,  and,  u  it  would  be  unjuwt  to  allow  ihc 

ScKL  SA.  tenant  to  be  prqudiced.  even  by  the  aAwr 

(w)  Baton  the  rule  of  T.  T.,  1  W,  4,  tioni  of  third  persons.  It  seems  abftuni  to 


it  waa  nccewaty  that  the  ac-  call  upon  him  to  rebut  their  acknnw- 

BovlednMOt  should  be  tnat  he  reodved  ledgmenta.    See  also  Due  Tvrker  v.  Roe, 

bdhmiheWilfSD  day.  (Sec  l>te  v.  Roe,  2  Ik>wL  775;  4  Moa  &  Sc.  1(».  S.  C. 

BL*  C.  704:  Ikte  frannt  v.  Roe, 8  D.  &  (:)  Dee  SmUh  v.  Roe,  4  DowL  265. 

.  Sif;  Dsr  Hmndmiok  r.  Roe,  14  East,  {a)  Doe  Finch  v.  Rov,  ADowl.  225:  Don 

1:  Dae  Hmlm^  r.  Hoe,  1  ChlL  Rqn.  ino).  BrUtkbank  v.  Roe,  4  Moo.  &  Kc..  mH : 

ie)  See  CeedHttp  ▼.  Thnuioui,  Barnes,  see  Dne  MaredaU  v.  Roe,  2  A.  &  E.  5UH; 

3:  ftirfM  V.  Hum,  1   II.  BL  644.    See  4  Nev.  &  M.  553.  &C 

tn  of  aSdBrUof  scrvloeJ''  ">'<^<'^ '  cue,  (6)  Amm.,  2  Chit.  Hep.  179. 


740  JSJeeimeni,  in  ordkuuy  Coies. 

Book  til  the  wife  of  the  tenant  that  he  had  receiyed  it,  has  heen 
^^^"^  '•  sufficient  to  grant  a  rule  nisij  calling  on  the  tenant  to^ 
cause  why  it  should  not  be  a  good  service  {d).  So,  aervi 
the  son  of  the  tenant  in  possession  on  the  premiflea,  eon 
vrith  a  statement  by  the  son  that  his  fisither  came  homi 
night  and  received  the  declaration  («).  So,  where  the  m 
of  the  declaration  was  on  an  attorney,  who  represented 
self  to  be  the  agent  of  the  tenants  in  possession,  and  i 
appear  for  them,  the  court  granted  a  rule  nisi  that  it  si 
be  good  service,  and  directed  the  rule  to  be  served  01 
attorney  (f).  So,  where  the  declaration  was  served  u 
servant  ol  the  tenant  on  the  premises,  who  promised  to  d 
it  to  her  master,  and  it  was  afterwards,  on  the  same  day. 
in  the  hands  of  the  tenant's  attorney,  a  rule  nin  was^;rante 
And  the  same  where  the  servant  made  an  affidavit  tha 
delivered  the  declaration  to  her  master  (A).  And  servia 
servant,  she  stating  her  mistress  to  be  too  ill  to  be  seen 
that  slie  had  given  the  declaration  to  her  mistress,  has 
held  sufficient  for  a  rule  nisi  (t ).  But  where  the  declai 
was  served  on  the  brother-in-law  of  the  tenant  on  the 
mises  in  S.,  the  tenant  being  then  seriously  ill  at  W^  ai 
the  next  day  service  was  made  on  a  person  at  the  house  ^ 
tlie  tenant  was,  and,  on  the  same  day,  he  died;  (Jolerid^ 
reused  the  rule,  saying,  that  it  was  not  likely  that  any  ] 
should  have  been  delivered  to  the  tenant  in  the  state  in  ^ 
he  then  was  (k).  Service  on  the  child  of  the  tenant  ii 
session  on  the  premises  is  insufficient  even  for  a  rule  fiu 
less  it  be  shewn  that  he  is  living  with  his  parent,  and 
poses  part  of  the  family  (/). 

service'where     Ser^ce  where  Tenant  resides  Abroad  orevodes Service.']  \ 

liidiniibTcmd    ^®  tenant  has  absconded  to  another  country  (m),  or  t 

or  eradaser-  abroad  (n),  or  is  clearly  keeping  out  of  the  way  to  avoid 

*'*^-  served  (0),  a  copy  of  the  declaration  should  be  delivei 

possible,  to  his  relation  or  ser>'ant,  or  some  other  pen 

the  premises,  to  whom  the  notice  should  be  read  ove 

exj)lained,  and  another  copy  had  better  be  affixed  on  the 

door,  or  some  conspicuous  part  of  the  premises;  and  there 

if  it  be  made  appear  to  tue  satisfaction  of  the  court,  thi 

diligence  has  been  used  (/>),  and  that  the  tenant  resides  a) 

or  has  absconded,  or  kept  out  of  the  way  to  avoid  being  si 

the  court,  on  an  affidavit  of  the  facts,  will  grant  a  rule 

tliat  the  service  on  his  relation  or  servant,  or  by  posting 

shall  be  deemed  good  service,  and  direct  in  what  mann 

rule  shall  be  served  (  q).    Service  on  the  wife  of  the  1 

((f)  Anwi.,  2  Chit  Rep.  182:  Doe  OtbtU-  (/)  Doe  Emenxm  v.  Roe,  6  Dowl 

dUton  V.  Hoe,  1  DowL  456 :  Doe  Qtckbum  (m)  Doe  RvbiruoH  v.  Roe,  3  Doi 

V.  Roe,  Id.  ti92:  Doe  Wetherelly.  Roe,  2 Id.  (m)  Due  Treat  v.  Roe,  4  DowL  % 

441.  V.  Roe,  4  B.  &  Aid.  653:  Dot  f 

(e)  Doe  Trimmim  v.  Roe,  6  DowL  7&5.  Roe,  1  Hodg.  316 :  Doe  RMmsem 

{/)  Anon.,  2  Chit  Rep.   181:  lee  Dm  3  Dowl.  11 :  DoeHarrmm  v.  Roe,  1 

WaUter  v.  Roe,  2  C.  &  J.  381:  and  we  30:  Doe  Mather  v.  Roe,  5  DowLj 

Doe  V.  Rtte,  I  Dowl.  613.  cont.  Roe  Fenwiek  v.  Doe,  3  Moore.  S3 

ig)  Doe  V.  Roe,  2  DowL  184:  see  Doe  &  R.  514. 

Weatheratl  v.  Roe,  2  DowL  441.  (o)  Doe  lA^fv,  Roe,  3  DowL  SJi 

(h)  Doe  V.  Roe,  2  DowL  198.  (P)  Doe  George  v.  Roe,  3  Dowl 

(i)  Doe  Meeaer  v.  Roe,  5  Dowl.  716:  this  caw  service  on  the  daughterly 

Doe  V.  Roe,  1  DowL  692:  Doev,  Roe,  2  D.  insufficient  for  a  rule  niH,  thouc 

&  R.  12.  peared  that  the  tenant's  ic^  wm 

(k)  Doe  Har^/brd  v.  Roe,  1  Har.  &  W.  out  of  the  way  to  avoid  being  sen 

3W.  (al  Dougtase  v. ,  ]  Str.  075 


Service  of  Declaration,  J  4 1 


\»  tenant  on  the  premises  wo^  held  sufficient  where  it  appeared 

bit  the  tenant  wan  in  Aiuerica,  and  thiit  his  Hon  niaiui^l  his 

■BoeaK.     Where  the  sen-ice  wils  etf'ected  at  the  lionsc  of  the 

eaint  in  piisii«eseiion,  hy  sticking  a  copy  on  tlie  dour  of  the 

NNue,  and  hy  aer\'ing  another  copy  on  a  female  there,  who 

^Tocateil  as  to  the   tenant   bein^  at   home,  and,  on   the 

■|ien  l^inte  explained,  said  she  knew  what   thuy   were,  for 

hit  the  lessor  of  the  pLiintiff  had  already  In^n  endeavouring 

o  effect  fifer>'ice,  hut  could  nut ;  Tinda/,   C.  J.,  ohnerviuiq:, 

hti  he  vfaa    inclined    to   think   there   was  sumethinfj:  like 

xieken'y  jcrantoil  a  rule  nitn^    which  was  afU'rwanls  nia<le 

ilsDlate  un  on  affidavit  tliat  the  same  female  was  siTved  ^ith 

the  rule  in  a  yard  attacheil  to  the  tenant's  housi',  and  that 

ihe  was  his    servant  (r).     Where  the  perstin  etfectinp:  the 

Krrice  went  to  the  house  sought  tu  l)e  recovered,  and,  heing 

idomied  that  the    tenant  wim  at    home,  he  put    a  ladder 

apiiist  the  drawing-room   window,    and  got  up  to  it,  and 

voile  there,   l>elieving  that  the  tenant  was  in  the  room,  he 

ccplained  at  the  window  the  nature  uf  the  ])nH*ceding,  and 

ibiiek  a  copy  ui>on  the  door,  it  heing  sworn  tliat  the  tenant 

«K  keeping  out  of  the  way  to  avoid  l)eing  served,  Coieridpey 

J.,giaDted  a  rule  nisi  to  lie  served  personally,  if  ]iossihle,  1)ut 

if  not,  then  in  the  same  way  as  the  copy  of  tfie  diH.'laratiou  (x). 

So,  where  the  clerk  went  to  the  tenant's  house,  knockiMl  at  the 

door,  and  received  no  answer,  but  heard  some  one  whom  he 

Mieved  to  be  the  tenant  come  to  the  door  to  listen,  and  he 

then  Tvad  the  declaration  aloud,  and  exidained  it,  and  put  a 

tt^y  of  it  through  a  broken  jwuic  near  tlie  door,  PattatoHy  J., 

gnnted  a  rule  niH  {t).     So,  where  several  ineifectual  attempts 

bad  lieen  made  to  serve  the  tenant,  who  was  denied  Ity  the 

MTvant,  and  the  last  time  the  S4-n'ant  stated  tlrnt  his  muster 

WW  iu  his  house,  but  refused  to  be  sei'n  by  any  person,  unless 

he  sent  in  his  name  and  message,  whereu]Hm  the  declaration 

VIS  delivered  to  the  ser\'ant,  the  court  granti*d  a  rule  nvn  (u). 

And,  in  another  case,  where  the  ser\'anUs  refused  t(»  call  their 

nanter  or  to  receive  the  declaration,  saying  the}'  had  orders 

to  take  no  papers,  it  was  ordered  (on  motion)  that  leaving  it 

It  the  house  should  be  sufficient  (:r).     So,  when^  the  teimnt 

ifterwanis  admitted  that  he  was  keeping  out  of  the  way  to 

iToid  ))eing  serve<l,  the  court  granted  a  rule  nini  (y).     But 

where  the  tenant's  wife  lulmitted  that  she  had  taken  care  to 

keep  her  huslmud  out  of  the  way,  it  was  held  that  this  admis- 

■unof  the  wife  cimld  not  l>e  received  against  the  huslmiul, 

tnd  the  rule  \%'as  refused  (z).     Merely  stating  the  de])onent's 

Mei  1314:  l^f  kTatfyr  v.  Rv^,  5  I>nwL    mfficlmt.  <ffn<*  Fifntrick  v.  Dnf,  3  Moore, 
ttl  Bd  cm/**  I  here  cited :  f  *m  (M^Mi^tm    !»7t; :  ned  ifut^n,. 


*■  Aw,  1  M.  4W :  I**  .Mtu-peth  v.  ««•,  .1  ir)  l)»  IVrif^tit  v.  ««*,  H  Dowl.  455. 

M.  5^7;   /kir  IjHjf  V.  Rv^,  Id.   575b    It  («i  />ir  (VffMM  V.  Roe,  (>  T)owL7(i5:  see 

our  he  gmerally  stated,  that  wherever  a  line  Mttrtktkt!  v.  Rie^,  i  DowL  444:  l>t*' 

*"■''''  aitempc  to  effect  regular  Mervicc  TH/ymtjt  v.  Rtte,  1  II.  &  W.  .'J71. 


■  Iwratcil  by  the  fraud  or  artifice  of  {t)  Due  Vnmt  v.  R«e,  3  PowL  314:  I'ioe 

Ae  maot,  tlM*  court  will  ^rant  a  nile  Wetl»  v.  Ni«e.  3  Dowl.  Mi. 

■Hi.    \S€tt>*  Frith  ▼.  Ki«.  .1  I>owl.  .«Kl.  (h)  />«  Jl<-rtyy  v.  R»e,  i  Price.  112: 

ad  pv  TbftWp  r.  J..  J>«  Ifru'ftf  V.  Hw.  liue  Ual^v.  Ri>e,  1   Chit.   Hep.  I<i0.  n. 

(  Do«L  4S5>.     Where  the  teiumt  went  (a):  lee  Dne  Om-klwrm  v.  Rue,   1  Dowl. 

■bnad,  and  r»ided   there  to  avoid  hin  &H. 

dCditon.  and  the  derlaration  wm  deli-       (x)  I>ntf(UiMM  v. .  1  Str.  .175. 

•oed  to  a  wrvant  aa  the  prciniici,  who  (jr)  Atnm.,  stThlt.  IXK. 

•k  M  in  charge  of  them,  and  another  ui  />«?  v.  Stnith.  3  Dowl.  :i7y:  we  Jktti 

oopy  aSstd  on  the  ciuter  door  of  the  Frazier  v.  Rue,  5  DuwL  7^' 

torn,  the  Court  of  C.  P.  deemed  it  in- 
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Ejeetment,  in  ordinary  Caaet.  ' 

belief  that  the  tenant  keeps  out  of  the  way  to  ayoid  nernat  b  ^ 
not  sufficient  (a).  ^ 

It  should  be  here  observed,  that  where  the  piemiMi 
unoccupied,  and  the  defendant  has  abandoned  the  poM 
then  the  ejectment  must  be  proceeded  with  as  on  a 
possession ;  but  not  so  where  the  tenant  haa  digeonUnmi 
occtipy  the  premises,  and  still  retains  the  virtual  poBDonidB 
them  (6).  Also,  if  the  premises  be  incajtable  of  occnpatlliS^ 
as  if  tliey  be  in  an  unfinished  state,  the  ejectment  msA,  pa»; 
haps,  be  proceeded  with  as  on  a  vacant  possession  (c). 


Service  in  caie  Service  in  ca&e  of  Lunaaf.']  Where  the  tenant  In  ^ 
uf  Lunacy.  ^^  ^  lunatic,  and  the  declaration  was  served  on  a  person  ]iA#f 
resided  with  her,  and  transacted  her  business,  (no  coimintiitj 
being  appointed),  the  court  granted  a  rule  to  shew  cause  wkf'i 
this  sliould  not  be  deemed  good  service  (d),  But^  where  tkl  '■ 
service  was  on  the  daughter  of  a  lunatic  tenant  in  posBCMUli 
who  carried  on  the  business  for  him  on  the  premises^  iiiiitj| 
appeared  that  he  was  confined  in  a  lunatic  asylum,  Paitmn,i^\ 
renised  a  rule,  observing,  that  the  service  might  have  ba^j 
effected  on  the  lunatic  hmiself  (e). 

Service  in  case     Service  in  case  of  BankrupUyJ^  Where  the  tenant  inpoMfr- 

ruptry!'         sion  had  become  bankrupt,  service  of  the  declaration  and  M* 

lice  addressed  to  the  assignees  upon  a  person  who  representii 

himself  to  be  messenger  in  possession  under  the  fiat,  andoa 

the  official  assignee,  was  held  sufficient  for  a  rule  absolute  (/)• 


Sen*  ice  on 
i*aii»h. 


Service  on 
Holders  of 
Chapel. 


Service  on 


Service  on  Parish,"]  In  ejectment  for  a  house  rented  by  ■ 
parisli  for  the  purpose  of  harbouring  some  of  the  parish  poo^ 
service  on  the  churchwardens  and  overseers  has  been  deemed 
sufficient  (^).  But  the  overseers  cannot  be  treated  as  joiitp 
tenants ;  and,  in  order  to  recover  property  in  their  poaBCwina, 
they  must  all  be  served  {h). 

Service  on  Holders  of  Chapel,']  In  ejectments  to  recover  pos- 
session of  a  chapel,  the  tenant  in  possession  having  quitted 
England,  and  not  being  likely  to  return,  service  having  been 
effected  on  the  clerk,  who  was  intrusted  with  the  keys^  on 
the  wife  of  the  tenant,  on  his  gardener,  on  a  person  claiming 
as  mortgagee,  and  by  affixing  a  copy  on  the  notice-boaid,  the 
court  granted  a  rule  absolute  for  judgment  against  the  casoil 
ejector  (i).  And  in  another  case,  service  on  the  surviving 
lessees  and  the  scxtoncss  was  held  sufficient  (^' ).  And  service 
on  the  trustees  of  a  ditMenting  meeting-house  and  at  the  house 
is  sufficient  for  a  rule  nisiy  and  service  of  that  rule  on  the 
trustees  for  a  rule  absolute  (1:). 

Service  on  public  Company y  S^c]  The  service  of  the  declaration 


(a)  Doe  Jnnen  v.  Roe,  I  Chit.  2ia 

(6)  See  port,  77«i. 

<c)  Dne  Seorell  v.  Roe,  3  DowL  fflll ;  2 
C,  M.  &  R.  48,  &  a,  nom.  Showell:  and 
•ee  Doe  v.  Wtf,  4  DowL  173. 

{d)  Doe  V.  H'right,  Bamex.  I fN)  see  Doe 
Aple^mrw  v.  Aoe,  2  Chit.  Ren.  18:i:  Lofft, 
4(11 :  GoodtUie  v.  Barihth,  1  B.  &  P.  WS. 

(«)  Doe  linum  v.  Rue,  G  DowL  27(i. 


{/)  DoeBaHnfrv,  Mm,  6  DowL  45& 
{M)  Tu,  ptnr  v.  Doe,  Barnes,  IBl. 
(A)  noe  Wveke  v.  Itoe,  5  DowL  40BL 
«)  Doe  DfelrcwfY.  Am.  7  DowL  111. 
(i)  Doe  A'lrwAner  v.  Ane.  7  DowL  07: 

and  wtAMm.,  T.  1830,  a  C;  3  Juriit, 

40a 

(*)  DwOturv.  l|0e,7DowL7OIL 
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k  of  a  pnblic  body  (the  clerk  having  been  directed    chap.  i. 
Lnted  by  act  of  pcu'Iiament)  has  been  held  sufficient     ^*"'  *' 


nolle  fifljt  wbv  it  should  not  be  good  service  (/).  And  public  com- 
in  one  case  held  that  service  on  the  bookkeeper  of  ^^^*  ^^ 
ester  Railway  Companv,  on  a  part  of  the  premises 
occnpied,  and  where  ne  slept,  was  sufficient  for  a 
ite  (e»).  And  where  the  service  was  on  the  clerk 
rporated  company  not  empowered  to  sue  or  be  sued 
le  of  their  clerk,  on  part  of  the  premises,  though  he 
«de  there,  Colaridgey  J.,  granted  a  rule  nisi  (n). 
e  the  service  had  been  made  on  the  clerk  of  the 
and  also  on  the  secretary  of  the  Exchequer  loan 
ners^  who  were  mortgagees  in  possession,  JLAttUdale^ 
1  a  rule  niei^  observing,  that  if  the  commissioners  had 
lervice  on  their  secretary  was  sufficient  (o). 

4.  Affidavit  of  Service, 

k  of  SenrieeJ^  After  serving  the  declaration  and  no-  4.  AfBdavit  of 
(M9  an  ajfldavU  oftke  service  on  plain  paper,  and  let  it  ^^^^^^ 
^tefore  a  judge  in  town  or  a  eommissioner  in  the  coun^  ^^"^  ^'  ^^' 
It  may,  it  seems,  be  made  before  the  attorney  in 
i  (9)9  if  he  be  not  the  attorney  actually  on  the  re- 
it  may  be  made  either  by  the  person  who  actually 
e  declaration,  or  by  one  who  was  present  at  the  time 
rvice  («).    Where  the  eiectment  is  on  several  demises, 
ivit  must  be  intitled  **  boe,  on  the  several  demises  of 
V,  [naminffmir],  v.  Roe  **{t).  But  by  mistake  inverting 
r  01  the  lessors  is  of  no  consequence  (u).    Though  the 
on  describes  the  lessors  in  a  particular  character,  as 
^  assignees,  &c.,  they  need  not  be  so  described  in  the 
the  affidavit  {x)  ;  and  where  the  declaration  contains 
nt  and  several  demises,  an  affidavit  intitled  in  the 
Tall  the  lessors  severally  is  sufficient  (^).    It  should 
intitled  in  the  names  of  the  real  defendants  (z).    It 
pear  from  the  affidavit,  that  the  declaration  has  been 
m  the  **  tenant  in  ponession : "  merely  stating  a  ser- 
the  ** person  "  in  possession,  or  upon  a  person  whom 
it  believes  to  be  tenant  in  possession,  would  be  insuf- 
9) ;  stating  that    it  was  served  on  the  tenant  *'  as 
t    would  not  suffice  (6)  ;  nor  would  an  affidavit  that 
ice  was  on  a  tenant  in  ^  legaV*  poasesaon  {c\ ;  nor  on 
xnpier,"  the  words  **  tenant  in  possession     being  in 
f  cases  indispensable  (<j).    But  where  the  premises 
ed  as  a  gambung-house,  and  it  was  impossible  to  gain 
•r  information,  a  rule  nisi  was  granted  on  an  affidavit 

,  tChit.  181.  Rep.  574:  Dm  y.  BadtWe,  1  Chit  Rep. 

V.  Roe.  1  DnwL  93.  215 :  I<i  M(5:  Dm  OMham  v.  Roe,  4  Dowl. 

Ito«  ▼.  Rott,  5  DowL  147.  714:  Dm  Frazgr  v.  Roe,  5  Dowl.  7Sa 

Mmmmit  gf  Antfiamg  ▼.  Roe,  M.  (b)  Dm  v.  Roe.  S  C.  &  J.  45;  1  DowL 

rtM,  10.  S96,  &  C    But  in  audi  caws,  if  the  hiter- 

ht  fiDDOBii,  Chit  Fomt.  302.  est  be  in  fact  of  a  chattel  nature,  the 

QMfwr  ▼.  Rae.  9  Y.  &  J.  S84.  affidavit  may  be  in  the  common  form. 

tL  H~  t  W.  4,  r.  6,  foti:  Dm  dncrlbing  the  executor  (not  in  tf%e  T^prtt- 

to,  aDowL4(«.  mnrdaAve  otoractor)  a«  temmt  in  |wmm- 

cidff  V.  BmmOe,  t  B.  fr  P.  ISO.  t/km^  notwithfttanding  he  be  not  ui  the 

OMtftat  V.  Roe,  4  M.  ft  W.  SB;  ocfuo/  oonipation  of  the  premiBCi.     (See 

LS.C  Due  RJgtoy  V.  Roe,  4  Dowl.  14). 

V.  BMtfher,  8  Chit  174  (c)  Dm  OtbakUaton  v.  Roe,  aoth  April, 

Bmtmr.  Ree.  5  DowL  447.  (<<)  Dm  Jaekmm  t.  Rm,  4  DpwL  (»9i 

i^t  Chit.  R«p.  181.  and  Me  Aw  JoMVT.  Roe,  5  DowL  836. 

U  IMffr  Zkw  K  Rse,  I  CbiL 
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Ejectment,  in  ordinary  Casef, 

which  stated  service  on  the  tenant  in  possession,  as  depoMOt 
believes  (e).  Tlie  affidavit  must  also  be  certain  and  positin: 
an  affidavit  of  service  on  J,  S.  his  tenant,  or  C,  his  wife,  ms 
holden  bad  (/) :  so  was  an  affidavit  of  service  on  the  wivemf 
A.  fmdB.,  "  who,  or  one  of  them,  are  tenants"  (^);  so  w«  n 
affidavit  of  the  service  "  on  a  woman  on  the  premises^  wh* 
represented  herself  to  be  the  wife  of  the  tenant  m  posseseiou,'^' 
without  adding,  that  the  deponent  believed  her  to  be  Ui 
wife  (h).  So  an  affidavit,  stating  deponent  to  liave  **  peraonaDj 
served  J.  T,,  W,  E,,  J.  E.,  and  C.  71,  the  four  tenants  in 
possession,  with  tnie  copies  of  the  declaration,"  is  not  sufficienti 
but  each  should  be  sworn  to  have  been  personally  served  (<). 
But  an  affidavit  of  service  on  tlie  wife,  *'  as  she  informed  a^ 
ponent,  and  as  he  verily  1>elieves,"  has  been  deemed  sufi- 
cient  {j\  An  affidavit  of  service  on  the  wife  of  the  tenant^ 
which  aoes  not  shew  that  it  was  made  on  the  premises,  mink 
shew  that  she  was  living  \%nth  her  husband  (k\  But  an 
affidavit  of  service  on  her  '^near  the  premises  has  been 
held  sufficient  to  obtain  a  rule  nisi  (I).  It  must  appear  frofli 
the  affidavit,  that  the  notice  was  read  over  or  explained  ti 
the  party  on  whom  it  was  served,  or  that  he  understood  iti 
import  or  contents  (m).  If  the  affidavit  states  that  the  te- 
nant has  since  acknowledged  tliat  he  understood  the  meo^ 
ing  and  intention  of  the  service,  it  will  suffice,  without  tokj 
statement  of  the  reading  or  explanation  («).  Where  the  ser- 
vice is  made  u[)on  a  servant  or  other  third  person,  the  afli- 
davit  must  shew  that  the  tenant  (o)  ban  acknowledged  that  be 

th  "       ■ 


I 

If 


h}is  received  the  declaration,  or  that  he  has  known  of  the 
vice  thereof,  previous  to  the  Jirftt  day  of  the  term  (jp)  :  the 
affidavit  must  shew  when  such  acknowledgment  was  made  (9). 
Even  a  rule  niifi  will  not  l>e  granted,  unless  the  affidavit  shew 
some  probable  grounds  for  believing  tliat  the  temint  has  re- 
ceived the  declaration  before  the  term  (r),  or  that  the  servant 
has  authority  to  receive  letters  and  papers  for  the  tenant  (i)* 
An  acknowledgment  within  the  tenu  is  sufficient,  if  it  appear 
tliat  declaration  was  n»ceived  before  the  term  (t)»  If  no  one 
l)e  in  the  house  or  premises,  and  the  declaration  is  stuck  up 
thereon,  the  affidavit  must  state  the  deponent's  belief  that 
the  tenant  absconded  to  avoid  the  service  (u)  ;  it  must  alM 
state  that  a  copy  of  the  declaration  was  left,  as  well  as  affixed 
on  the  premises,  and  that  the  deponent,  or  others,  had  used 
diligent  means  to  discover  the  tenant's  residence,  which  is  still 
unknown  (a:) ;  it  is  not  sufficient  to  state  that  the  lessor  of 


(0)  Dm?  CftMTge  w.  Ar«.  3  Dowl.  22:  see 
nof  Huntirr  v.  Wte,  5  Dowl.  .VA 

(/)  Wrftw*  V.  Hufthe^,  Barnes.  173. 

[tr)  Hardittfc  v.  Grtrnmiith,  BHrnesi.  174. 

(A)  />><•  Shnnwrn  v.  Rtie,  1  Chit.  Rep. 
22H :  Doe  IValker  v.  Hor.  4  Moo.  At  P.  11 : 
Doe  Sinith  v.  Roe,  1  DowL  (>14. 

(1)  />r  Uri  V.  R,^,  7  Dowl.  1(«. 

(»  Dtte.Deily  v.  Rtte.  Bames,  194:  see 
Dor  Jetikii  V.  Rtte,  5  DowL  !&'). 

{k)  l}ft  Brifoot  V.  Jifxf.  1  Dowl.  :il2:  2 
C.  &  J.  2<h2,  &  v.:  Due  Mingay  v.  Rr*,  6 
Dowl.  1H2. 

{/)  Doe  Marqui»  of  Bath  v.  Rite^  7  DowL 

692. 

(m)  See  ante,  737 :  Doe  v.  Roe,  1  DowL 
4SA:  DoeJoneM  v.  Roe,  Id.  51& 

in)  Doe  Thompmm  v.  Roe,  2  Chit.  Rep. 
186:  Anun.,  Id.  184:  Doc  ^uintin  \.  Hoe, 


Ad.  Eject.  215. 

(m)  An  acknowledgment  by  his  wift  will 
not  do  (ante,  T'^t), 

{p)  Due  WU»m  V.  Roe.  Ad.  EjerL  2P$' 
/>!#>  Tindale  v.  Roe,  2  C?hlL  Rc|i.  IW: 
D(te  Martin  v.  Roe,  1  H.  &  W.  46:  mm, 
7:«». 

(V)  Antm.,  9.  Chit.  Rep.  187. 

{r)  Di>e  Read  v.  Roe,  ^  DowL  tU. 

{»)  Doe  Rend  v.  Roe,  1  M.  &  W.  IBS. 

(/)  Ante,  7%).  Therefore,  qwere,  wbf 
necessary  to  state  the  time  of  adoio** 
ledgment? 

(u)  lyoe  iMne  V.  Roe,  1  Chit  Rc|i.  flMk 
n.:  2  Chit.  Rep.  177:  HarrisoQ.  L.  ft  T. 
833:  see  ante,  740 

(X)  Doe  TaHujf  r.  Roe.  1  ChU.  Bl^ 
606,  5115  n.:  Anon.,  S  Chit.  177:  •*> 
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tiff  had  been  nnsuccesaliil  in  two  attempts  to  find  the  chap.  i. 
t  at  hia  dwelling-house^  and  had  therefore  stuck  up  s*cT'^- 
imtion  on  the  premises  (jf).  i^T,«e  thnv 

sereral  tenants  had  been  served  with  copies  of  the  "^  aeverai 
Urition,  if  it  is  meant  but  as  one  ejectment,  and  to  i4wMnSon! 
red  by  one  judgpment,  one  affidavit  of  the  service  of 
kienty  annexed  to  the  copy  of  one  declaration,  if  idl 
es  aie  alike,  or  to  several  copies  if  all  are  not  alike : 
ctments  are  made  several,  so  as  to  have  several  judg- 
nits  of  possession,  &c.,  then  an  affidavit  of  the  ser- 
t  be  annexed  to  separate  copies  of  the  declaration  (js),  Sunpicmenui 
8  the  service  is  good,  but  the  affidavit  defective,  the  ^®o*^*'- 
lay,  in  general,   be  remedied  by  a  supplemental  affi- 


5.  Judgment  againttihe  casual  Rector, 

faticn  and  Rule  forJ\  If  the  tenant,  upon  whom  the  5.  Judgment 
ion  and  notice  were  served,  does  not  take  steps  to  have  ■**^*£fc 
made  a  party  to  the  action,  (that  is,  unless  ne,  in  due  ^r. 
iter  into  the  common  consent-rule  to  confess  lease.  The  Motkm 
nister,  and  possession),  the  plaintiff  becomes  entitled  *™*  '^^  ^^' 
nentby  de&ult  s^ainst  the  casual  ejector.  The  motion  when  made. 

judgment  should  be  made  some  time  in  the  term  in 
lie  tenant  "was  required  by  the  notice  to  appear  (M  ; 
I  causes  it  is  usually  made  at  the  beginning  of  tne 
Ji  country  causes,  usually  at  the  latter  end  of  it  (c). 
vn  cause,  it  is  in  the  Queen's  Bench  and  Exchequer 
e  that  this  motion  should  be  made  in  the  term,  and 
kpplied  for  till  a  subsenuent  term,  it  will  be  refused, 

nesh   ejectment  w^oula  have   to  be  served  (<i).    In 
J  causes,  in  all  the  courts,  and  in  town  causes  in  the 
m  Pleas  (0),  it  may  be  made  in  the  subsequent  term  ; 
I  the  Queen 's  Bench,  the  rule  is  absolute  in  the  first 
«(/);  but  in  the  Common  Picas  and  Exchequer  a  rule 
ly  will  be  granted  if  the  motion  be  not  made  till  the 
aent  term  (  ^  )•     The  motion  cannot,  either  in  town  or 
^  causes,  be  made  after  the  expiration  of  two  terms 
Vb  service  of  the  declaration  (A),  if  the  ejectment  be  by 
fewtl,  under  the  provisions  of  the  11  G^.  4  Sf  1  W,  4,  c.  70, 
ee  the  directions, />o«f,  783.    As  to  the  time  in  which 
lant  or  landlord  must  appear  and  plead,  see  po«t^  749. 
ffder  to  move  for  judgment  against  the  casual  ejector,  practical  Oi- 
ike  above-mentioned  affidarit  of  service  to  the  declaratiofi,  [J^ij^JjJJ,*" 
dorse  on  them — **  To  move  for  judgment  against  the  easucU  and  Rule. 

nvon,  L.  fr  T.  833.  R.  T..  32  Car.  2 :  Doe  hmvftnrd  v.  Roe, 

ielL  Pnct.  ITS.  1  Bing.  N.  C.  161:  Dm  Gtynn  v.  Roe,  2 

«elkm.  W»:  Ti^d.  I21&  Dowl.  H22. 

Mridk'*  Case,  I  !»alk.  275;  8  Ken.  (rf)  Due  Create*  v.  Rm*.  4  Dowl.  8R,  per 

T.,  18  C.  2  (a):    K.  E.,  2  G.  4:  Coleridge,  J.:  Doe  WUmm,  v.  Hoe,  4  DowL 

UdL  639L    By  the  recent  rule  of  124. 

OB,  of  the  Court  of  C.  P.,  it  ii  (e)  Doe  Wilton  v.  Roe,  4  DowL  124. 

,**that  on  and  after  thefintday  (/)  Doe  Croome  v.  Roe,  i>  Dowl.  270: 

EMtcr  term,  every  motion  for  Due  v.  Roe,  2  Dowl.  196:  Due  Wigga  v. 

tt  acainat   the  casual  ejector  in  R»e,  A  Dowl.  602. 

It,  &   LondoD    and    Middlesex,  {g\  Doe  Renw  v.  Roe.  1  Gale.  15:  Ri^t 

'  mada  on   any  day  during  the  d.j^lhTfy,  Wrong,  2  Dowl.  34a,  Exch.: 

Doe  WUmm  v.  Roe,  4  DowL  124,  C.  P. 

ifteratoatMdof  oote(fr),nipni:  (A)  Due  r.  Km,  1  DowL  4W:  2  Id.  196. 
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Judgment, 
when  and 
huw  Signed. 


Ejectment,  m  ordinarjf  Caeee. 

e}ect&r;*^  get  it  signed  hycomuel.  The  motiom  pt^Mr  refn 
onfy  couruel's  signature,  if  the  deelaraiion  have  been  rmrn 
andperfectfy  served  on  the  tenant  or  his  wife,  and  shamd  h 
once  taken  to  the  rule  qflke  vMoiU  appfying  to  the  eemi{ 
but  if  the  service  were  tn  anjf  other  manner,  the  MOfMH  nm 
made  in  court,  and  the  particular  manner  of  the  senriee  f 
turned  {k).  Take  the  motion  paper  to  one  of  Ae  masters,  < 
draw  up  the  rule.  This  b  a  rule  nisi  for  judgment  unkai 
tenant  shall  ^P^ei  and  plead  within  the  time  therein  n 
tioned  (I),  Tnts  rule  is  not  served  on  the  tenant  in  possess 
nor  has  he  any  actual  notice  thereof;  and  his  ottwmt^,  then^ 
must  search  for  the  rule;  and,  at  all  events,  appear  andpte&i 
fore  the  expiration  of  Me  time  therebg  lisMted,  orjudgfinesA  \ 
be  signed  against  tne  casual  ^fector.  But  we  haye  aeen  i 
in  some  cases  the  court  will  grant  a  rule  nisi  only  in  the  1 
instance  (m).  In  such  cases  the  service  should  be  made  in 
best  manner  and  as  long  before  the  term  as  possible.  Then  i 
the  court,  upon  ajfidavit  of  the  facts,  for  a  rule  to  tikem  o 
why  the  service  tn  question  should  not  be  deemed  good  ssr 
and  that  leaving  a  copy  of  the  rule  with  some  person  on  the^ 
mises,  or  affixing  it  upon  the  outer  door,  if  no  person  eon  he 
with,  shaUbe  aeemeagood  service  of  the  ruleCn),  Draw  i 
with  one  of  the  masters,  and  serve  a  copy  of  it  in  the  ami 
directed  by  the  rule ;  and  if  no  sufficient  cause  be  afUnm 
shewn,  the  court  wiU  make  the  rule  absolute  upon  an  affidm 
service  and  compliance  with  the  terms  of  the  tide  (o\  The : 
nisi  need  not  be  directed  to  any  particular  person  fp).  If  tl 
be  but  one  ejectment,  one  rule  is  sufficient,  although  ti 
are  several  tenants,  and  although  the  name  of  each  tenant 
separately  prefixed  to  the  notice  served  on  him,  instead  of 
names  of  all  (a).  This  rule  must  be  drawn  up  and  taken i 
the  master's  office,  within  two  days  after  the  end  of  the  ten 
which  it  was  moved  for;  otherwise  it  shall  net  be  drawn  % 
entered,  nor  shall  any  further  proceedings  be  had  in  sudk  ^ 
ment{r). 

When  and  how  Signed."]  At  the  expiration  of  the  time  I 
ted  for  the  tenant's  appearance  («),  if  no  plea  and  consent 
on  the  part  of  the  tenant  have  been  deltverea,  then  make  an  in 
tur  on  plain  paper,  and  ai  incipitur  on  the  roll,  and  upon^ 
ducing  your  rule  for  judgment,  the  master  wiUsignjudga 
It  seems  that  in  the  Queen's  Bench,  by  bill,  it  is  necesaar 
enter  a  common  appearance  for  the  casual  ejector,  preyio 
to  signing  this  judgment  (t) ;  but  in  the  Queen's  fiench, 
original,  or  in  the  Common  Pleas  and  Exchequer,  it  is 
necessar}',  and  the  costs  of  it  would  be  disallowed  («)•    T 


(0  Doe  Wekhon  v.  RO0,  5  Dowl.  271. 

(;ir)  See  ante,  736,  74a 

(/)  See  the  form  as  to  the  whole  of  the 
premises.  Chit  Forms,  366;  the  like  as  to 
part,  lb.;  the  like  where  there  are  several 
tenants,  lb. 

(m)  Chit  Sum.  Praet.  219. 

(n)  See  the  fonn  of  the  rule.  Chit. 
Forms,  366. 

(o)  See  form  of  affidavit.  Chit  Forms, 

365.    See  Dougkm  v. ,  1  Str.  fi75: 

Fonn  V.  Detm,  2  Burr.  1181 :  Methold  v. 
MvhM,  I  W.  BL  89U:  Cu/Kcvr  t.  Wag- 


ttaffy  Id.  317:  Vmm  ▼.  Am.  1  New 
2»3:  Ch.  Sum.  Pr.  220. 

(p)  Dm  4yi^sbtay  V.  Am,  8  Chit 
18a 

(9)  Hoe  BurUon  v.  Am,  7  T.  R. 
Doe  Pearmn  v.  Am,  5  Moore,  73:  I 
Howe»  2  C.  &  J.  17O:  MM,  nt,7»- 

(r)  A.  M.,  31  G.  3.  r.  1,  tL  B. :  I 
48G.3,  C.P.:  4T.K.1. 

(«)  FMeposT,  7481 

It)  Tidd,  9di  ed.  1244:  R.T.,  14 
r.  1 :  R.  M.,  33  C.  2:  2  SeUoo.  IflO. 

(11)  Doe  Morgan  ▼.  Am,  2  M.  *  ^ 


CHAI'.    I. 
SKI  T.   I 


Seifinff  aside  Judgment ,  4<c.  7  I  \ 

10  occasion  for  a  nile  to  plead  (ar),  nor  for  a  dcjinand  of  p!on. 
dement  niaf^t  not  bo  sifrned  before  the  afternoon  of  the  <lny 
er  that  when  the  rule  for  judgment  expired ;  and  if  Siindiiy 
the  Iftjst  day,  the  plaintiif'  must  wait  till  the  nneriii>on  of 
esdav  (jf).  There  is  no  distinction,  in  point  of  etfect,  be- 
wn  tlii?  jud$nnent  and  a  jiidirment  obtained  iiiH)n  a  veniict 
unst  the  tenant  or  other  person  claiming  title.  It  nboiibl 
an,  that  nnless  a  rule  for  judgment  hasbeoii  duly  entered 
siren,  the  defendant  may  appear  and  plead  at  any  time  he- 
re judgment  hiis  been  signed  against  the  casual  ejector  (c). 

£ientftofi  Off. 3  When  judgment  against  the  casual  ejector  ExccuiIm 
IB  been  signed,  etif/ross  a  writ  ofpossesHofi  on  j^arrhmcut  (w),  "**• 
hi  tk^juapment  pajier  and  writ  to  the  scaler  of  th*i  wriuijt), 
lo iw7/  teal  it.      Takfi  the  writ  to  the  sheriff^s  office^  and  ff*t  a 
9fraut  OH  it;  and  fjire  the  warrant  to  an  officer  to  cxeaitc.    A.s 
k  ihe  execution  of  this  writ,  videpoety  707. 

SetUng  aside  J^tdg^nent  1»f  Defaulty  <Sfc.]  At  any  time  Iwfore  sotthii:  i-si.- 
he  writ  of  possciKsinn  is  executed,  the  court  or  a  j  ml  ere  in  va-  i"''-:' u"'' ' 
anon,  upon  an  afndavit  of  merits,  ortimt  the  deicndant  be- 
itm  there  is  a  good  defence,  may  set  aside  or  stay  the  pro-  in  y-nr.:'. 
Mdings  on  payment  of  costs,  and  let  in  the  tenant  or  otber 
(cnui  claiming  title  to  defend  the  action,  by  obliging  the  plain- 
fiff  to  accept  a  plea  (o);  but  the  court  will  not,  in  gencnil, 
mntthb  indulgence  to  jmrties,  after  execution  executed  {d). 


a)  .VL  Eject.  3nd  ed.  SH. 

\M\I>*  V.  Ht*i^;  4  I).  «  R.  XtD:  and 
■t  Hj*  T.  Tfcrwji'nwf ,  Say  r,  .TiVl. 

\t\  Chic.  Sura.  Prmc  ±l\  :  ant€,  VoL  I. 
VSi 

Ml  $i«  thr  fimn.  Chit.  Farmf.  X9. 

Ill  it  B  in  ecHitempliitiun  to  abolish 
ttaocBot. 

in  Mm^  9  Salk.  51  fi :  IM^^  v.  fMurr. 
I  Slr.lCA:  I>if  Truvietittm  v.  R'^,  A  Burr. 
ISHc 

■'•  &4»  L^dgrr  t.  Rii^,  3  Taunt,  aw! : 

GMAttfe  r.  BmttUU,  4  Taunt.  U^i :    fJhe 

TiMpmi  T.  Rte,  4  Dowl.  U.S.    But  in 

Atlm  of  thc>«  csMiit  the  landlord  wait 

fittyof  BtRli^ence  in  m>t  instructing  his 

tttonfy.    lo  the  *ec«>nd  thrre  muist  have 

km  iKhci.  for  thf>  leMor  of  the  plaintiff 

^  mU  Old  tnin«ferrc«t  pon-ics'^ion  oT 

pn  «f  the  pmnuet  proiously  to  the 

^fGcitian:  and  the  princi]>1o  there  arted 

■■^  your  tenant  has  done  you  wroni;, 

As  '■  only  a  matter  between  him  and 

y»  ■■lytafi  untenable.     tSt-c  per  cur. 

4lnr.  IXK,  efted  in/mi.     The  la-t  case 

'.'■  which  Che  Coun  of  C.  P.  refuM  d  to 

ktaaperMsi  claiming  to  \-»  landlord  to 

Mknd  afirr  judgment   and  rxifution, 

■hrrr  being  no  i-olliuion  AUi;ff^ted  be- 

tieealewirorihepiaintiff'and  he  tenant, 

*«dfeodrri  on  the  authcjriry  of  the  two 

''vnur,  and  the  affidavit  on  which  the 

P««n  eUimine  to  be  landlord  a|>iili>d 

*M  "rale  and  inexplicit,  not  4tatiii^  how 

« «hej  he  beramv  landlord. nor  -^hf  wing 

■T  of  (he  u»ual  claim*'  to  indul^ince. 

^'>  Serjeant  Adam*  f^y*.  that,  on  the 

''uifliiii*  of  claimant  and  dt-ft  nilant  in 

^noit  are   materially  dirtWtiit,  ihc 

"■Jmire  libnal  in  their  nilc*  'or  -wtting 

**jud«ir«nl  a«ajn«t  the  casu.-*!  Hd-^or, 

«3u<h  rraularly  tigned,  and  will  grant 

Vol,  It. 


them  even  after  writ  of  execution  exe- 
cuted, upon  aflidavlt  of  iiK-rits  or  otiicr 
dreumatancet  which,  in  their  di«tTr  lion, 
they  may  deem  flufHiHcnt:  and  he  dtM 
thJUa  V.  Prusrr,  2  Str.  !l7S  (whiTe  the 
court  obiervcd,  that  great  incnnvcnii-m-w 
mightaritc  from  changing  the  |Mi^<4'osi«>n. 
timber  mi^t  be  felled,  a-c):  Maftn  v. 
Hndtfmn,  Hame9»,  2.5(1  (in  whith  cane  thn 
appearance  waa  entered  by  mi.sijikc  in  a 
wrona  term,  and  Judgment  regularly 
Sisnied,  but  "a*  tft^  titf"  haH  imt  iin-ri 
tried,"  judgment  wa*  net  a*ide  on  pay- 
ment of  cpatit,  entering  an  ap)«Ar<ince  .is 
of  the  proper  term,  and  entering  into  the 
common  rule  by  conwnt):  />«^  <iV».i>ry*' 
Cktmpanjf  v.  Rmi.  A  Taunt  litl.'i  luhich  wns 
a  caM  of  collusion,  and  the  ciiurt  <iHiii. 
that  there  was  n<i  gcnerHl  rule  which  pre- 
vented them  fWrni  Hating  aside  a  writ  of 
poHSTMion  after  exwiition  h.Kh.  And  sec 
J>* Troughtnn  v.  Ron.  (4  Burr.  Ifr 'fJi .  where 
the  court  wcreclearlyof  oninitm,  that  the 

Eiiession  ought  not  to  be  chanfywl  by 
gmeiit  in  ejection  wh'*re  thcr**  h»id 
n  MO  Mai  nr  op  ftrttunf;/  *•/  trf/in^; 
alrhough  the  obt-iiniug  the  judgiucnt 
might  be  owing  to  theilefa-ilt  or  treach- 
ery of  the  defendaiit'n  own  tciuint.  (See 
al»o  l>>e  Shnw  v.  «»*»?,  i:i  Pr  c  •,  20"  :  Ih^ 
Injmm  v.  Rinf,  11  Id.  .'i<»7:  Z)*^  Mf^/rirk  v. 
Rtie,  iC.St  J.  m-Jt-  From  th#vc  easen  it 
may  he  collected,  thnt  wherever  judi'incnt 
hashe*  n  "igned  and  writ  of  cxwurion  cxe- 
ciMcd  without  a  trial  or  an  o)>]M)rt unity 
of  trvirg;  either  by  co'hi'*i' n  U-twwn 
the  losiior  of  the  plamtif  and  tlic  tenant 
of  the  applicant ;  default  «»r  e\  idcnt 
trearhery  of  the  tenant ;  (4  K.irr.  IfifNi : 
2  C.  A  J.  (9«:  but  we  4  T.-unt.  HJOi; 
mere  slip  or  accidental  laches  of  appli 
caiif*  attorney:  or  error   in  matter  of 
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BrKiK  III. 
Part  i. 


When  Signed 
too  »(X)n> 


Ejectment,  in  ordinary  duet, 

or,  as  it  seems,  after  a  trial  has  been  lost  (0).  Where  tlife  : 
landlord,  after  notice  to  quit,  brought  an  ejectment  agabit  *- 
the  tenant,  and  obtained  a  verdict^  and  the  latter  still  oontimh : 
ing  in  possession^  he  distrained  on  him  for  rent,  ^sdiich  W : 
came  due  after  the  verdict,  and  which  he  pai^  it  was  hd^ : 
that  the  execution  in  the  ejectment  could  not  be  stayed,  ■  \ 
the  tenant  should  have  disputed  the  distress  (/).  The  Cook '. 
of  Exchc(juer,  however,  set  aside  a  regular  judgment  and  writ  \ 
of  possession  executed,  on  an  affidavit  by  the  attorney  for  tkl  1 
landlord  and  tenant,  that  he  had  received  instructions  ftr 
entering  an  appearance,  but  had  neglected  it,  owing  tomatF 
ters  personally  affecting  himself,  wmch  had  prevented  his  it* 
tending  to  it  {g).  In  another  case,  a  judgment  against  the  «i-  • 
sual  ejector  was  set  aside  after  execution  executed,  on  At  ^ 
ground  that  there  had  been  no  notice  given  to  the  landlord  Igr  • 
the  tenant  in  possession  of  the  premises^  and  consequently  W  ; 
trial  of  the  merits ;  and  the  terms  made  were,  that  the  lanokri  ii 
should  pay  costs  to  the  lessor  of  the  plaintiff,  and  that  At\^, 
])08ses8ion  should  be,  in  the  meantime,  retained  bythekl^l 
ter  (A).  And  in  cases  of  collusion,  the  court  will  always  tto  t 
interfere  (t).  If  the  court  or  judge  will  not  interfere,  thM  \ 
the  landlord's  or  tenant's  remecfy  is  to  bring  an  ejectment  oi  ] 
try  his  right  (it). 

If  judgment  by  default  be  signed  sooner  than  the  pnetke 
of  the  court  warrants,  it  will  be  set  aside  on  application.  Tlni 
where  a  rule  was  obtained  for  judgment  against  the  casuil 
ejector,  unless  the  tenant  should  ap|)ear  and  plead,  and  tbs 


form: — (under  this  head  may  be  classed 
the  cases  where  judgment  signed  on  ac- 
count of  insumeiency  in  Die  consent 
rule  has  been  set  aside  for  the  purpow  of 
amending  and  obtaining  a  trial,  as  in 
Doe  V.  AntUfrmm,  4  DowL  Jiff,  where  tlie 
consent  rule  was  for  a  certain  "tin- 
bound,"  setting  out  the  abuttals,  when 
it  ought  to  have  been  for  the  mine  under 
the  "tin-bound**); — provided  there  has 
been  no  negligence  in  instructing  coun- 
sel, 6cc.,  Urforc  judgment  signed,  nor 
laches  after  it  has  been  signea,  and  that 
the  applicant's  title  is  explicitly  stated  on 
affidavit,  there  can  be  little  doubt  that 
the  court  or  a  judge  will  set  aside  the 
judgment  on  theconcUtlon  of  paying  costs, 
&C.,  in  order  to  obtain  a  trutl  on  the 
merits.  Indeed,  were  this  not  the  case, 
the  landlord  would  suffer  all  the  disad- 
vantage asbing  from  the  want  of  that 
notice  which  would  be  required  in  a  foim 
of  action  more  strictly  legal,  without 
deriving  any  benefit  ftt)m  the  equitable 
discretion  which  courts  of  law  have 
always  been  inclined  to  exercise  in  the 
action  of  ejectment  A  late  case  (Doe 
Stoke»  V.  Rrie,  cm*.  Fmurhan,  J.,  at  cham- 
bers. 1 4th  December,  A.  D.  189ri,  MSS.) 
will  serve  as  an  illustration.  On  Novem- 
ber 1,  the  declaration  was  served  on  the 
tenant,  who  neglected  to  deliver  it  to  his 
landlord  till  November  1%  The  landlord 
on  receiving  the  declaration  sent  it  by  a 
third  pcTHon  to  hli  attorney,  with  direc- 
tions to  take  the  necessary  steps.  Owing 
to  smne  mistake  in  the  message,  the  at- 
torney, being  particularly  engaged,  and 
expecting  fiirtner  instructions,  did  not 
examine  the  papers  for  more  than  a  week. 


when,  to  his  surprise,  flndin|{  that  ai^ 
pearance  was  to  be  entered  in  Midhadhw 
term,  then  nearly  elapsed,  he  upptai  ll 
his  client,  and  received  iDstiuraoHli 
appear  for  him  immediately,  bat  It  Ml 
too  late,  judgment  having  been  ngafei^ 
siffned  aninst  the  canud  tjector.  Da  a 
affidavit  by  the  landlord  and  theailanifi 
stating  the  circumstances,  and  their  bMi 
that  the  landkird  had  a  ^ood 
shewing  how  and  when  he  ' 


kyrd,  notwithstanding  an  affldarit  by  ttt 
lessor  of  the  plaintiff;  claiming  aa  hmtt 
law  of  the  same  person  through  •!■■ 
the  landlord  claimed,  (but  not  tEpUdQ. 
judgment  and  writ  of  possessioo  toktunm 
were  set  aside,  and  the  landtoid  kc  ta  Ii 
defend,  on  itayment  ci  costa.  To  takaii^ 
vantage  of  such  an  order,  obtain  a  tult  4^ 
recting  the  lem^qf  theplaiMHiy  to  mttm 

JiOMCMlon,  and  in  ease  of  a  reftisal  affb 
or  an  attachment  for  the  oontanpc  9 
Salk.  5m,  rer  HM,  C.  J.:  nadcv  t.  I^ 
c«y,  2  W.  Bl.  a!»V  As  to  the  mode  cf 
proceeding,  where  the  lessor  of  thenUh 
tllT  cannot  be  served  with  this  nim,  tm 

(e)  2  Sellon,  ITS. 

(/)  Due  Holmes  v.  nonet,  S  Mow^ 
561. 

(at)  J>>e  Shaw  v.  line,  1.3  Price,  Wl 

{h)  Doe  Infonm  v.  Hoe,  11  Prioet  flBJ: 
pit»t,  745).  7-V) :  S4se  I>te  Me^riek  v.  A».  t 
C.  &  J.  cm:  the  case  was  not  tuffleinllr 
strong  to  authoriae  an  order  for  rertlta* 
tion. 

(it  See  Doe  Groeere  Cumptrnf,  t.  Rsff.  S 
Taunt.  2U5:  Uoodtitle  v.  BmitUle,  A  Taunt 
88a 

(»)  See  2Selk)n,83D:  Harr.  L.  acT.78Bi 


Appearance  and  Pleading.  7.I9 

did  not  appear,  but  a  judge's  order  was  obtained  for  a  chap.  i. 
y  of  particalars  to  defendant,  and  a  further  order  by  ^«"-'' 
\  that  defendant  should  have  ten  days'  time  to  plead  after 
y,  pleading  isBuably,  rejoining  gratis,  and  talcing  short 
Df  trial,  and  the  lessor  of  the  plaintiiF,  after  having  taken 
fnr  a  year,  delivered  particulars,  and  at  the  expiration  of 
days  Mgne4  judgment  against  the  casual  ejector,  without 
a  tenn*a  notice,  the  judgment  was  set  aside  as  irregular, 
fchout  ooatSy  as  the  defendant  was  a  nominal  party  (/). 

6.  The  Appearance  and  Pleadings, 

aoroMCC  iund  Plea  hy  TenanL]  The  appearance  is  entered  a.  AppcanuKr 
sa  deliyetei,  either  by  the  tenant  upon  whom  the  de-  ^1!^/^- 
OQ  and  notice  waa  served,  or  by  his  landlord,  or  by  both        *"*"*' 
\  or  by  some  other  person  claiming  title  to  the  premises. 
MVii  oucMsf,  where  tae  notice  requires  the  tenant  to  ap-  jij^^  ^^  p^,,. 
<a  the  first  day  of  the  term,  he  is  allowed  four  days,  tering. 
he  mle  for  judlgment  already  mentioned  has  been  drawn 
i  entered,  to  appear  and  plead,  provided   the  rule  be 
up  and  entered  before  the  last  four  days  of  the  term, 
rmwn  np  and  enteied  within  the  last  four  days  of  the  term, 
i  until  two  days  before  the  essoign-da^  (m)  of  the  fol- 
r  term  allowed  him.    But  if  the  notice  were  to  appear 
uly  of  the  term,  he  shall  have  the  entire  of  the  term  to 
r  and  ^lead.    In  country  causesy  the  tenant,  &c.,  had 
rly  until  four  davs  exclusive  after  the  issuable  term 
nu  to  the  assizes  allowed  him  for  the  same  purpose  (n) ; 
DW,  by  R.  JB,f  1821  (o),  in  the  Queen's  Bencn  and  Com- 
Pleas,  in  country  eiectments,  where  the  declaration  is 
I  before    the  first  (p)  day  of  Michaelmas  or  Easter  term, 
me  for  the  appearance  of  the  tenant  shall  be  within  four 
ifter  ihe  end  of  such  term  respectively :  and  the  same, 
ne,  as  to  Hilary  and  Trinity  terms.    But  it  seems  that 
t  Exchequer  he  would  still  have  until  four  days  after  the 
de  term  {q). 

ihonld  be  remarked,  that  a  tenant  is  not  bound  to  ap))ear,  1  cnant  not 
aUhough  his  landlord  offer  to  indemnify  him  (r) ;  nor  ^^""^  ^"  "r- 
he  landlord  appear  and  defend  the  ejectment  in  the  ten-  ^^^^' 
name,  wiUiout  nis  consent  («) ;  and  if  he  do,  the  ai)pear- 
■nd  plea  would  be  irregular,  and  the  court  would  order 
be  withdrawn  (t).    On  the  other  hand,  if  the  ejectment 
ought  by  the  landlord,  or  any  other  person  claiming  un- 
hn,  the  court  will  not,  it  is  said,  let  the  tenant  in  to  de- 
the  action  on   any  supposed  defect  of  title  (u\    The  jpn^nf 
rad,  however,  may  have  leave  to  appear  and  acfcnd  the  should  ^ive 
1  in  his  own  name,  as  shall  be  stated  presently ;  and  for  {^'^'J-Ji^'J^f  y^^ 
^rpose  the  tenant,  when  served  with  a  declaration  in  Ejectment. 
oent,  is  bound  to  g^ve  immediate  notice  thereof  to  his 


w  FawM  V.  Rm,  7  Ad.  &  E.  14;  (o)  4  B.  &  Aid.  fi39:  5  Moore,  637. 

k  P.«7.  ( p)  K.  T.,  1  W.  4.  ante,  7.V, 

lM«r«  u  to  the  «noign  day:  see  (v)  R.  H.,  3D  G.  3«  Kxch. 

iSk  (D  Right  V.  WronfT,  Bamet,  17nL 

Set  flSH^  d.  OaUfimi  ▼.  Thnuttmt,  («)  Roe  J<mea  v.  Dve,  Baroes,  17S« 

S;  Bemei.  186:  Masond.  Kendakv,  (f)  2  Sellon,  17».  

i.  U.  880.  («)  Driper  r.  Laurence,  2  W.  BL  1S50. 
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7«>0  Ejectment^  in  ordinary  dues. 

Hook  III.  landlord,  under  pain  of  forfeiting  three  vear^  improved  nut 
^^"  '•     of  the  premises  (x).    Where  the  tenant  had  not  given  nottn 
to.  the  landlord  of  the  ejectment,  and  there  waaJad^BMil 
against  the  casual  ejector,  the  court  set  aside  the  jadgnMli 
and  ordered  the  tenant  to  pay  all  the  costs  to  the  lc»or  oCtib 
plaintiff  on  the  landlord's  entering  into  the  usual  rule  to  t^ 
the  title  M. 
Thr  Appear-       The  mooe  of  appearing  for  the  tenant  is  thus : — Oti  a  Umk 
^^Xc. '"'  consent  ruUy  and  Jul  it  vpM.    If  the  ejectmmU  he  19NMI  •  IM- 
posed  original y  strike  out  the  words  **  and  file  common  buly^ii 
the  printed  form  of  the  consent  rule^  and  instead  of  tks  wmi 
'<  bUl/'  ineert  ''  writ."    Let  the  defendants  attprn^  sig^  df 
m/e,  leaving  room  above  his  signature  for  that  of  the  attom^fir 
the  plaintiff.  Then,  if  the  ejectment  be  b^  original,  mats  «tf  • 
pr8ecii>e /or  the  appearance{a) ;  and  take  tt  to  one  ofthemtatm^ 
who  will  thereupon  enter  an  appearance  for  the  tenant.    Or  if  thi 
ejectment  be  by  bill,  get  a  common  bail-piece  at  the  statiimm'si 
Jill  it  up{b)y  and  take  it,  together  with  the  consent  rule,  to  omit 
the  masters,  who  will  number  {c)  and  file  the  bail-pieoe  Jor  m 
tenant.     The  master  willat  the  same  tune  mark  the  cpmwilfA 
The  ricahow     Next,  whether  the  ^ectment  be  by  original  or  by  biU,  engremdH 
delivered.      general  issue  upon  plain  paper  ;  annex  the  rule  to  it,  ami  JtMwt 
both  to  the  plaintiff^  s  attorn^  or  agent  (d).    By  rule  of  if.  Tf 
1  Vict.  (Q.  B.),  after  reciting,  tKat  *' oy  the  practice  of  tUl 
court,  in  all  actions  of  ejectment,  it  is  necessary  that  the  pin' 
and  consent  rule  should  be  filed  at  the  chaml)er8  of  one  of  tti 
judges  of  the  same  court,  it  is  hereby  ordered,  That  from  aid 
after  the  last  day  of  this  present  term,  the  said  practice  be  dii* 
continued,  and  in  all  such  actions,  the  plea,  with  the  codmA 
rule  annexed  thereto,  be  delivered  in  lilce  manner  as  pleas  h 
other  actions,  the  defendant's  appearance  being  first  entond 
with  the  proper  officer,  as  heretofore "(e). 
Form  of  the       According  to  the  usual  terms  of  the  consent  rule,  the  di- 
Timetopicad.  fondant  can  plead  the  general  issue  only  ;  but  the  court,  upoa 
application,  may  give  him  leave  to  plead  to  the  jurisdiction  (/)i 
such  as  a  plea  of  ancient  demesne  or  the  like(/7).     It  is  l»- 
cessary  to  remark,  that  the  plea  of  ancient  demesne  in  eject* 
ment  munt  be  pleaded  within  four  days,  or  within  the  fint  fimr 
days  of  tlic  term()l),  although  that  happen  to  be  before  the 
expiration  of  the  time  limited  for  the  tenant's  appearance.  Thr 
court  have  allowed  it  to  be  filed  de  bene  esse,  within  the  fint 
four  days  of  the  term,  pending  a  rule  nisi  for  permission  to 
allow  the  plea  to  be  pleaded  (t).    A  plea  ohm  darrein  contimh 
ance,  of  a  release  by  one  of  tne  lessors  of  tne  plaintiff,  is  bad  on 


(J)  11  G.  2.  c.  19,1.  IS:  we  fiwrArfey  v.  ceednng*  in  c;)cctment    (See  Dot 

Burklfjf,  1  T.  R.  647:  Oocker  v.  Father-  v.  fVuTtams,  2  A.  dc  K.  .iHl ;  4  Ner.  k  IL 

gill,  2  B.  &  Aid.  <»2.  2»5.  ^S.  C.)    In  the  C.  P.  it  was  the  pr» 

{ jf)  />'«>  TniugiUon  v.  Roe,  4  Burr.  1906:  tice,  before  this  rule,  to  file  the  pka  and 

I>ii;  Mfyrick  v.  lUte,  2  C.  &  J.  682:  see  consent  rule  at  the  prothonotaT]ri ;  awU 

ante,  74U.  in  the  Exdieauer,  to  file  them  with  the 

(Z)  See  the  form,  Chit.  Forms,  ,169.  clerk  of  the  picas. 

(a)  See  the  form,  ChiL  Forms,  367,  371.  (/)  Ante,  te 

(b)  See  the  form.  Chit.  Forms,  371.  ifT)  See  as  to  the  affidavit  nKemtrrio 
(r)  R .  !•:.,  33  G.  3.  support  an  application  for  leave  to  pies' 
id)  See  the  form  of  plea.  Chit.  Fonns,  this  plea  of  ancient  demesne,  Doe  Rtut  ▼. 

371.  Roe,  2  Burr.  liMS. 

(c;  The  rule  of  H.  T.,  4  W.  4,  r.  1,  that  <A)  Denn  fVrout  v.  F«iiii,  8  T.  R.  47^: 

no  plea,  &:c.,  shall  be  filed,  but  shall  be  seeonre.  fwO. 

delivered,  was  held  not  to  apply  to  pro-  (i)  Dor  Mortm  v.  Rap,  10  East,  8D- 
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r(it).  If  the  plidnti£P  after  issue,  and  before  trial,  chap.  i. 
o  part  of  the  premises,  the  defendant  mij^ht  plead  it  as  ^**^^'  '• 
•f  darrem  cumtinuance^  as  in  other  cases  ^^).  Where  the 
the  plaintiff's  lessor  was  inserted  in  tne  lH)dy  of  the 
the  person  complidning)  instead  of  that  of  the  nominal 
,  judlgment  mgned  against  the  casual  ejector,  under  the 
t  the  plea  was  null  and  void,  was  set  aside  with  costs, 
ilar(m)«    '^^  defendant  may  obtain  time  to  plead,  as 


^piainiifs  attorney  or  agenty  when  the  plea  and  consent  S°*i**"*h«i 
9  been  dSheredj  eeparate  the  plea  from  the  rtiUy  and  sign  ^  ^^ 
%  and  take  it  to  one  of  the  masters^  who  will  thereupon  drawn  up. 
9  the  rale{o).     When  you  have  got  the  rule  from  the 
wujJte  up  the  ismey  ae  directed  post,  76G{p)  ;  annex 
ftke  nde  to  it,  and  deliver  it  to  the  defendant 9  attorney 


m 

i  plaintiff  delay  drawing  up  the  rule  or  replying,  tlie  Nonpros  i 
Dt  may  rule  him  to  reply ;  and  if  he  do  not  reply  "p\he*ct 


for 

_   -  _   _    up  the  i.'on- 

the  time  limited  by  the  rule,  which  is  four  days,  the  Knt  Kuie. 
nt  may  mgn  judgment  of  nonpros  (q)^    The  defendant, 
r,  in  such  a  case,  where  the  lessor  of  the  plaintiff 
'er  entered  into  the  consent  rule,  will  not  be  entitled 
s(^),  the  plaintiff  being  a  mere  nominal  adversary. 

will  be  entitled  to  ccNsts  on  a  nonpros^  for  not  re- 
whm  the  lessor  of  the  plaintiff  has  joined  in  the  con- 
le. 

R.  M.y  1820,  Q.  B.(r),  R.  H..  \&;2  G.  4,  C.  P.{s),  Form  of  the 
I G.  4,  Exch.  (0,  the  defendant  shall  specify  in  the  consent,  ^°™^'  *^"'^ 
r  what  premises  he  intends  to  defend^  and  shall  therein 
t  to  confess  upon  the  trial,  not  only  lease,  entry,  and 
bnt  that  he  (if  he  defend  as  tenant,  or  if  he  defend  as 
■d,  then  that  nis  tenant)  was  at  the  time  of  the  service 
declaration  in  the  possession  of  such  premises ;  and  that 
a  the  trial  the  defendant  shall  not  confess  such  posses- 
I  well  as  lease,  entry,  and  ouster,  whereby  the  plaintiff 
lot  be  able  further  to  prosecute  his   suit  agamst  the 
anty  then  no  costs  shall  oe  allowed  for  not  further  pro- 
the  same,  but  the  defendant  shall  pay  costs  to  the 

;  in  such  case  to  be  taxed.  Notwithstanding  the  first 
f  this  rule,  it  appears  to  be  the  inveterate  practice  to 
he  premises  for  which  the  tenant  (or  landlord)  means 
nd  with  the  same  obscure  generality  as  in  the  declara- 
).  The  consent  rule  need  not  set  out  the  christian  and 
(le  of  the  lessor  of  the  plaintiff  (»).  It  must,  how- 
be  correctly  intitled  in  the  action ;  and  where  four 
ents  were  brought  on  the  demise  of  the  same  lessor, 
»yer  thirteen  houses,  each  ejectment  being  for  a  portion 
thirteen,  and  each  declaration  was  for  thirty  messuages, 

m  Brnma  ▼.  Btwer^  4  M.  &  ScL  BLTtQ.  Doe  Vemm  v.  Rm,  7  Ad.  &  El 

nut.  R«x  383,  &  a  14 ;  2  Nev.  &  P.  2.*»7.  &  a 

it  102  laUe,  VoL  I.  3na  (r)  2  Chit  Refi.  375,  379. 

6cL  18&  (')  A  Moor«,  31  a 

eyoLl.pwian.  (r)9Prlce.»» 

e  the  form.  Chit.  Fomw,  309.  («)  4  Nev.  b  M.  4.5,  u.  («) :  iee  Doe  v. 

c  Chit.  Fonn*.  37»,  373.       ^  ^  Hwfhe^  4  Dowl.  412. 

«^i^  Wm^   V.  Badtitle»  2  W.       {O  tkni  Spencer  v.  Rwi,  3  Moore,  90. 
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Book  hi.  and  the  landlord  entered  into  a  consent  mle^  treatinff  the  fiNff 
._^^!!L!l_  actions  as  one,  bat  brought  on  seYeral  demisea^  and  ror  a  hun- 
dred and  twenty  messuages,  it  was  held  that  the  oonaenft  ndl 
was  a  nullity,  and  that  a  writ  of  error  coram  nobii^  dueMm 
the  cause  in  the  same  manner,  was  no  stay  of  execatioii  {mJb 
Where  the  ejectment  has  been  brought  by  one  tenant  in  com* 
mon  against  another (^),  or  by  one  coparcener  or  joint  tfUBl 
against  another  (;;),  the  court  or  a  judge,  upon  application^  UlU 
let  in  the  tenant,  &c.,  to  defend,  upon  his  confessing  lease  mi 
entr}'  only,  so  as  to  put  the  lessor  of  the  plaintiflf  to  profv  ti 
the  trial  an  actual  ouster;  provided  the  tenant  do  not  di^«li 
the  plaintiff's  title  as  joint  tenant,  &c.(o).  If  the  toant 
defend  only  for  part,  the  plaintiff  may,  of  course,  sign  jiidf- 
ment  against  the  casiuil  ejector  for  the  residue. 

Appearance  Appearance  and  Plea^  ^c,  Iw  Landlord^  (5fe.]  We  hm 
by  Lau?ioTdr  already  seen,  {antey  749),  that,  cdthough  the  tenant  in  posni- 
^c.  '  siun  is  not  bound  to  appear  and  defend  the  action,  yet  he  k 

obliged,  under  a  penalty,  to  give  his  landlord  notice,  wheni 
declaration  in  ejectment  has  been  served  on  him.  And  lij 
1 1  6r.  2,  c,  19,  8, 1*3,  the  court  may  allow  the  landlord  to  miki 
himself  defendant  by  joining  with  the  tenant,  if  the  tenent 
appear ;  but  if  the  tenant  neglect  or  refuse  to  appear,  judg- 
ment i^all  be  signed  against  the  casual  ejector  for  want  of 
such  api)earance ;  yet,  if  the  landlord  shall  desire  to  appcir 
by  himself,  and  consent  to  enter  into  the  like  rule  the  tenail 
must  have  entered  into  had  he  appeared,  the  court  sliall  pe^ 
mit  him  to  do  so ;  and  shall  oraer  a  stay  of  execution  upon 
the  judgment  a^inst  the  casual  ejector,  until  they  shall  nttke 
further  order  merein.  A  liberal  construction  has  been  given 
to  this  statute;  and  the  court  have  let  in  the  heir  of  the 
landlord,  although  he  had  never  been  in  possession  (M,  a  re- 
mainder-man under  the  same  title  with  the  original  land- 
lord (c),  a  devisee  in  trust  f of),  and  a  mortgagee  («),  severally, 
to  defend  the  action.  Ana  where  a  lord,  claiming  by  escheat, 
applied  to  be  admitted  a  defendant  in  an  action  brought  by 
one  claiming  as  heir,  the  court  directed  the  lord  to  ]>ring  in 
ejectment,  and  the  heir  to  be  admitted  to  defend ;  and  said, 
that  if  the  lord  refused,  they  would  discharge  his  rule  to  be 
admitted;  or,  if  the  heir  refused,  the^  would  allow  the 
lord  to  defend  (/).  But  a  mortgagee  will  not  be  permitted 
to  come  in,  and  defend  as  landlord,  unless  he  be  interested  in 
the  result  of  the  suit,  and  be  not  put  forward  merely  to  further 
the  purposes  of  the  tenant  (j7).  Where  the  tenant  came  into 
possession  under  an  agreement  with  the  lessor  of  plaintiff  for 
a  term  of  years,  but  afterwards  disclaimed  the  tenancy,  the 
court  held  that  a  stranger,  claiming  a  title,  should  not  be 

(X)  Doe  Faithful  v.  Roe  J  Dowl.  71&  and  lee  3  T.  R.  783,  &  C 

(y)  Ckite»  V.  lirydtm,  3  Burr.  IHtfS.    But       (c)  Lortktck  v.  Dimauter,  3  T.  R.  T9i. 


the  tenant  of  tenant  in  common  is  not  (<f)  4  id.  122:   lee  JRoe  Lftk  v.  Der, 

entitled  to  this  privilege.    (Due  WUU  v.  Barnes.  IIXL 

H/ie»  4  DowL  028).  (e)  Doe  TVfmrd  v.  Cooper,  8  T.  R.  615: 

{z)  Due  Ginger  v.  Rfte,  2  Taunt  307  :  Doe  Tubb  v.  Roe,  4  Taunt.  KB?. 


and  see  Doe  White  v.  Ctif,  1  Camp.  173:  (/)  Pairdaim  v.Shamtitie,  3Burr.UMi 

Rose,  on  Evid.  2n<l  ed.  32.  ig)  Doe  Peanon  v.  Rpe,  (fi  Wag.  6U ; 

(a)  Anon.,  7  Mod.  .*».  4  Moo.  ic  P.  4S7i  S.  C. 

(h)  Lucebck  v  Dvnaaeter,  4  T.  R.  122: 
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imitted  to  defend;  or  that,  if  he  happened  to  be  admitted,    chap.  i. 

e  dioald  _  not  be  allowed  to  impeach  the  title  of  the  lessor  of ii*^llii_. 

le  plaintiflr;  or  to  set  up  any  other  defence  than  that  of 
hioi  the  tenant  mij;ht  nave  availed  himself  had  he  ap- 
Nnd(A).    And  where,  upon  an  ejectment  against  the  tenant 

I  poaaeanon,  who  came  into  possession  as  tenant  of  the  lessor 
rthe  plaintiff,  a  third  person,  having  an  adverse  title,  entered 
lio  a  consent  mle  to  defend  as  landlord,  the  court  dischai^d 
Khnle,  with  costs  (t). 

The  court  have,  in  some  instances,  even  after  judgment 
gumi  the  casual  ejector,  let  the  landlord  in  to  defend  the 

Where  a  ^rty  is  landlord  of  the  whole,  and  tenant  of  part  where  the 
f  the  premises,  and  the  tenants  are  paupers,^ if  he  alone  be  J^^l'^"' 
he  real  pArtv  defending,  he  should  appear,  and  defend  as 
•Ddlord  tor  tne  premises  in  the  possession  of  his  tenants  and 

II  tenant  for  the  residue;  or,  in  default  thereof,  a  rule  or 
Older  mav  be  obtained  for  setting  aside  the  appearances  and 
pkas  of  tne  tenants,  and  judgment  may  be  signed  against  the 
GMul  ejector  (Q. 

A  party  residing  abroad  may,  upon  being  admitted  to  de-  Secuntyjoi 
fend  as  landlord,  be  required  to  give  security  for  costs  (m). 

The  motion  for  the  landlord  to  be  admitted  to  defend,  ]^^^]^^}^ 
Afaer  with  the  tenant,  or  by  himself,  is  a  motion  of  course,  leave  to  iie" 
■id  reonires  only  counsel's  signature.  Get  the  motion  paper  [^-nd  «  Lan. 
Mwtf  iff  eomnuL  take  it  to  one  of  the  mast^rSy  and  draw  up 
tte  nde(n);  ana  annex  a  copy  of  it  to  the  consent  rule  and 
jXmj  h^re  foa  deliver  them  to  tne  plaintiff  8  attorney  or  agent, 
Ytm  then  proceed  cls  in  ordmary  cases^  where  the  tenant  ap- 
ptan  alon^^o).  Kthe  landlord  appear  by  himself,  the  rule 
ffm  liberty  to  the  plaintiff  to  sign  juclgment  against  the 
CMoal  ejector,  but  execution  thereon  to  be  stayed  until  fur- 
ther order  (^).  The  plaintiff,  thereupon,  immediately  signs 
jodgment  against  the  casual  ejector;  and  if  the  landlord  does 
BDtnpear  at  the  trial,  the  pl^ntiff,  upon  producing  the  postea 
■mI  office  copies  of  the  rules,  must  move  for  leave  to  Hue  out 
execution,  and  the  court  will  accordingly  grant  a  rule  nisi^a). 
Bat  if  the  landlord  does  appear,  and  the  cause  be  tried,  and  a 
verdict  and  judgment  be  obtained  against  him,  execution  may 
be  iBoed  against  him  without  any  further  order  of  the  court(r). 

Where  the  landlord  was  admitted  to  defend  alone,  and  died  ^^f*^"'^^^, 
Wine  the  termination  of  the  action,  having  de>'i»ed  all  his  ing^he  '•^ilii 
MtatM  to  B.,  and  the  Statute  of  Limitations  prevented  the  les- 
sor of  the  plaintiff  from  bringing  a  fresh  ejectment,  the  court 
gave  him  leave  to  sign  judgment  against  the  casual  ejector 

t)  Dte  Knishi  v.  Srm^the,  4  M.  dt  8eL  111;  5  Man.  &  R.  54.1:  poit,  7^3.  76^ 

3C.   And,  Aoratdhu  to  Dne  v.  Oeed,  [5  (m)  Doe  Uudton  v.  Jame**n,  4  M.  A 

St  317),  the  landkml  cannot  avail  hfan-  Ry.  57(1. 

of  mrr  defence  that  the  tenant  oouM  (n)  See  the  fonn.  Chit.  Forms,  370. 

bre done  had  he  defended  :  for  it  was  (o)  Seeonte,  75(1. 

tbst considered,  that,  where  a  party  de-  (p)  See  the  form   of  the  rule.  Chit, 

faids  as  famdknv.  md  the  ooruplen  nave  Forms,  37i):  see  Dtte  v.  Bennett,  4  B.  dc  C. 

nfced  a  judgment  by  default,  ne  eannot  897;  7  L)owL  &  R.  201. 

ollaec  that  the  occupiers  have  not  received  (v)  See  the  form   of  the  rule.   Chit. 

ttNiee  to  quit  from  the  leaiors  of  the  Forms,  385. 

pUntif:    (And  see  iXte  t.  Utreet,  4  Ncv.  &  (r)  See  DO0  Lwqy  v.  Bennett,  4  B.  &'  C. 

KM:  D»^  V.  Hrnn,  3  M.  &  W. ««).  897  :   7  D.  &  R.  2fil,  S.  (\:  />*•  Rf>f>ertM 

<ii  Dte  Horkm  v.  AAys,  8  Y.  di  J.  88.  v.  Gihhi,  1  Chiu  Rep.  47  :   Doe  mmtau  v. 

tk)  See  mte,  747.  M(ut«r$,  Id.  233 :  port,  7W. 

iff  1Vu^k«<  T.  Skenion,  10  B,  St  C. 
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Book  hi. 
Parti, 


Cognovit 


Keplication» 


Ejectment  J  in  ordinofy  Catei, 

and  issue  execution  thereon,  anleas  B.  would  appear  and 
fend  the  action  as  landlord  («). 

Coffnamt(t),l  The  defendant,  after  entering  into  the 
rule,  may,  if  ne  wish,  withdiraw  his  plea  and  confiea 
action  (u),    llie  plaintiff,  in  such  a  case,  after  a  reiktA  m 
.  catione  entered,  may  sign  judgment  in  pursuance  of  the 
notity  as  directed  amUy  680(«).    This  is  a  final  judgment) 
has  the  same  effect  as  a  judgment  upon  verdict.    When 
landlord  defended  the  action  at  his  own  expense,  but  in 
name  of  his  tenant,  the  court,  upon  application,  set  asidB 
judp^ment  entered  up  on  a  coanovit  given  by  the  tenant^  IL 
let  in  the  landlord  to  defend  the  action  in  his  own  name  (jr). 


DiKTotitinu- 
once. 


Replication^  Sec."]  The  plaintiff  ^ill  reply  as  in  other 
If  he  do  not,  and  the  defendant  wish  to  compel  him  to  do 
he  should  pursue  the  directions  pointed  out  ante^  751. 

A  discontinuance  is  allowed  in  an  ejectment.  The 
will  not,  however,  give  the  plaintiff  leave  to  discontinue, 
a  special  verdict  has  been  had,  in  order  to  adduce  fresh 
in  contradiction  to  the  verdict  (a). 

7.  Incidental  Proceedings, 

7.  incideniai       Particulars  of  PremiseSy  S^.l   The  defendant,  if  thers  Wn' 

Pioceedingi.    ^j^^  reasonable  doubt  as  to  the  lands,  &c.,  for  which  the  ejects 

mcnt  is  brought,  may  take  out  a  summons  l>efore  a  judaic 

and    obtain   an  order,    calling   upon    the    plaintiff  to  nit 

S'^'^isefl:*^  him  a  bill  of  particulars (6).    The  court  or  a  judge  may  5m^ 

^^     '  ^'  under  circumstances,  order  the  defendant  to  give  a  particokr 

of  the  premises  for  which  he  defends. 

Also,  where  the  ejectment  is  brought  for  a  forfeiture,  the 
court  or  a  judge,  upon  application,  will  order  the  lessor  of 
the  plaintiff  to  give  the  defendant  a  particular  of  the  cov^• 
nants  and  breaches,  &c.,  on  which  he  means  to  insist  thrt 
the  defendant  has  forfeited  his  term,  and  that  he  shall  not 
])e  allowed  to  give  evidence  at  the  trial  of  anything  not  ccs^ 
tained  in  those  particulars (c). 

Where  the  lessor  of  the  plaintiff  is  unknown  to  the  defend* 
ant,  the  latter  may  call  mr  a  particular  of  his  residence  <ff 
place  of  abode  from  the  opposite  attorney,  and  if  he  refuse  to 
give  it,  or  give  in  a  fictitious  account  of  a  person  who  cannot 
be  found,  the  court  or  a  judge  will  stay  proceedings  untfl 
security  be  given  for  costs (df). 

Security  for        Security  for  Costs  (e)  and  staying  Proceedings,']  The  defendant 
Kta>'\ng*Pro-    "^^X  '"ove  to  Stay  proceedings  until  a  guardian  shall  be  ap- 

ocedings. 


Of  Breaches 
uf  Covenant. 


Of  LcsAor's 
lvMitlence,&c 


(«)  l>te  Grubb  V.  Grufib,  5  B.  &  C.  4i$7. 

(')  Sec  ante,  674*  as  to  cofmoritt  in 
ga;e>-itl. 

(M)  See  the  form  of  a^norit^  Chit. 
Formti,  372. 

(.. )  Sec  the  form  of  /  nrripe  for  appe«r> 
ance»  Chit  Forms,  371 ;  and  of  the  entry 
on  roll.  Id  372. 

{jf)  Dae  jMcke  v.  Franklin,  7  Taunt.  9; 
1  Chit.  SEN),  n.,  S.  C. ;  see  Payn€  v.  Rmrert, 
1  Doug.  AtYJ :  2  H.  Bl.  342,  S.  C. :  Due  ▼. 
Difer,  3  Dowl.  Cl  0 

(a)  Doe  Gray  v.  Grai/t  2  W.  BL  815. 


(6)  Doe  SaunHerg  v.  Netrenelte,  Dwlrr^, 
7  T.  R.  Xa.  Sec  form  of  mder  and  p»> 
ticulars.  Chit  Fomis,  374,  S/.'L 

{€)  Doe  liirch  v.  Phiitifm,  C  T.  R.  07: 
Tenvy  v.  Moody,  3  Bing.  3 :  10  Moon 
2A2,  &  C;  Sowter  ▼.  HUeheork,  S  Demi 
724.  See  form  of  particulars.  Chit  Fonnt^ 
375 

(d)  Tidd.  476:  and  see  ante.  Vol.  I.  Si. 

{e)  As  to  the  reoo^isanoe  tar  costs  ia 
ejectments  under  1  G.  4,  c  87*  see  po^ 
778. 


Seeuriiyfor  Costs,  ^-c.  755 

printed  for  an  infant  lesHor,  to  answer  costa(f);  or,  where     c  hap.  i. 
tke  kflsor  of  plaintiff  is  abroad  or  dead,  or  is  unKnown,  until    _*i'''^i* 
■CQiity  be  given  for  costs  (/^. 

So  tne  court  or  a  judge  will,  in  general,  stay  proceedings  in  in  scamd 
aneoiid  action,  until  the  costs  in  the  first  shall  be  paidY^).  ^^*^^^'""- 
Aid  this  although  the  former  action  was  discontinued  before 
coBut  rule  or  plea  (A). 

Where  the  defendant  moved  to  stav  proceedings  in  an  eject-  Not  r<»r  ( «- 
■at,  opon  the  ground  that  the  title  of  the  lessor  of  the  **^'  "^  ' "'' 
fUntiff  had   determined    snce  the  commencement  of  the 
adioii,  the  court  refused  the  rule,  saying,  that  the  plaintiff 
lii  a  right  to  proceed  for  the  recovery  of  his  damages  and 

Wll(l). 

In  ejectment  on  a  clause  of  re-entry  in  a  lease  for  breach  For  Non- 
«f  eoTenant  to  repair,  the  court  has  no  power  to  stay  procee<l-  '*****^' 
i^gievai  un  pa\nnent  of  costs,  though  it  appears  that  the 
mflnsrv  repairs  were  done  before  the  commencement  of  the 

In  ejectment  for  non-payment  of  rent,  if  the  tenant  or  his  in  f;jectincr»t 
aagnee,  or  mortgagee  (i),*  sliall  at  any  time  before  trial,  but  S^^tonitTit. 
Mtafter(/),  pay  or  tender  to  the  landlord,  his  executors,  or 
•biinistratoni,  or  to  the  attorney  in  the  cause,  or  pay  into 
court,  aU  rent  and  arrears,  together  with  the  costs,  then  all 
farther  proceedings  sliall  cease  and  ])e  discontinued  (m).  Where 
tkfe  lindlord  had  obtained  possession  under  an  habere,  the  court 
Kfiiaed  to  compel  him  on  motion  to  pay  over  to  the  tenant 
fte  Talue  of  the  cn)p8  deducting  the  rent  («). 

Also  in  ejectment  by  a  mortgagee,  (or  in  an  action  on  a  By  Mort^riRce 

knd,  or  a  bond  for  payment  of  the  money  secured  hy  the  mort-  g^"^'  ■^'""" 

gage,  or  performance  of  the  covenant  therein  contained),  where 

BO  suit  in  efjuity  for  foreclosure  or  redemption  is  depending,  if 

the  person  having  a  right  to  redeem  (provided  that  such  party 

be  a  defendant  in  the  action)  (o)  shall,  at  any  time  pending 

tbe  action  (p),  pay  to  the  mortgagee,  or^  in  case  of  his  refusal, 

ptj  into  court,  the  principal  and  mterest  due  on  the  moiigoge, 

*rth  such  costs  as  have  been  expended  in  any  suit  at  law  or  in 

«<puty  on  such  mortgage,  (such  money  for  principal,  interest, 

ead  ousts  to  be  abcertained  by  the  court  where  such  action 

islanding,  or  by  its  officer),  it  shall  be  deemed  and  taken  to 

^  m  fiill  satisfaction  of  the  mortgage,  and  the  court  shall  dis- 

Anire  the  mortj^apor  of  and  from  the  same  accordingly,  and 

orier  a  re-c*>nveyance,  &c.  (y).     This,  however,   docs    not 

i/l  Fm,   Book   IV.    Part  L   Ch.  11.  3  JurUt.  45R. 

■■■tft*  hxfart  lewor  waj.  a  paufwr,  the  (*)  Due  Whi^fiM  r.  Roe,  3  Taunt.  4«2. 

B^daeharged  a  rule  ca.ling  on  him  to  i/)  iO>e  v.  Di-vUv,  7  East,  3(>3 :  »te  Du^ 

Wi"f»uitT,  uivm  the  terms  that  the  LnnAm  v.  Roe,  3  Dowl.  tffj. 

"iteft  fatlMT  Khould  be  Kutmiitutod  for  {m\  4  G.  ?,  c.  2ft,  s.  4  :  ««e  Doe  v.  Mtu- 

■he  Qomiiul   pfaintiff.     <  Doe  Roberts  v.  ter»,  2  B.  &  C.  4MI :  D>e  HfrmMtt  v.  /^>f . 

fc4«*%  6  Dowl.  iSftK  4  Taunt  883  :  aee  ;«(*sr,  Rraik  IV.  Part  I. 

Jr^  ftif.  Book  IV.  Part  I  Ch.  10:  !><«  Ch.  lu.  See  the  forms,  ChiU  Forms,  37i>, 

nmm  v.  Hhnh/ta.  7  Dowl.  :V^:   !>«•  376. 

Mf  T.  Mtttm,   1  T.   B.  4*11:  Keene  d.  (n)  Doe  v.  V^ltherwiek,  10  Moore.  2C7; 

Afif  V.  AfturL  a  Id.  740  :  and  see  />*<•  3  Bins.  11.  &  C. 

Aw  r.  TAoJwxjr.   4    D.  &    R.  IW:    Doe  (o)I)ite HurHv.ai/tim,iiJie\.Siyi  f«7; 

'^aiww  T.    Wwch,    3  B.  &  Aid.  Oii:  4/\.&  laftU.  The  mdrtgagorxufflciently 

Hmt.  L.  4-  T.  «7l.  ahew«  thai  he  hai.  become  tlefendint,  by 

lit  /)»■  ldU*frdon  V.  Ijwgtkm,  A  B.  &  Ad.  vtathig  fai  his  allidavit  that  hi  hait  entered 

M;  S  NcT.  &  M.  84/).  un  apftearanoe,  without  goin:{  on  to  say 

i)  ThmHoHt  T.  liretf^  2  Str.  10.W:  sec  that  ne  has  signed  the  coniie.u  rule.    <!>« 

Vkit  t.  Dodi,  1  DovL  3U6  ;  3  C.  JK  J.  Co-r  v.  Brwvti,  fi  Dowl.  471). 

IV, «.  C  'fii  .Veo  !>'*  Tu^Jh  v.  Roe,  4  Taunt.  887. 

'J>  Dm  Mnhetr  x.  A'tjf,  0. B.,  ?.  1831) :  1 9)  7  C.  ^,  c.  i>0, 1. 1. 

f3 
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Ejeetment,  in  ordmmy  Ctuei, 


Book  hi.    extend 


to  cases  where  the  right  of  redemption  !b  nmitiofWti^' 
pamt  I.     Qf  i\^Q  money  due  is  not  adjusted ;  nor  shall  it  piejii&a  flv^ 


Under  II  G. 
4  *  1  W.  4, 


Striking  out 


subsequent   mortgage  (r).     A   first  mortsagee   hron^  4.' 
action  of  covenant  on  the  covenant  in  tne  mortga^-Mfc:;^ 
having  received  notice  from  a  second  mortgagee  not  to  ddMl.^ 
up  the  deed ;  the  mortgagor  applied  to  the  court  to  compel  Hif'^ 
plaintiif  under  the  7  O*  2,  c.  20,  to  re-convey  the  premlM 
upon  payment  of  the  principal,  interest,  and  cMs;  and  fte 
court  iield  it  to  be  a  case  within  the  statute,  and  made  tti 
order  (s).    The  defendant  is  entitled  to  have  the  prooeedlq|| 
stayed,  under  this  statute,  without  paying  any  by-gon  m 
terest,  or  the  expense  of  preparing  the  mortgage-deed,  or  n^ 
assignment  of  it  («).    The  costs  are  taxed  in  C.  P.  only  • 
between  party  and  party,  and  not  as  between  attonMyol 
client  (f).  ^     } 

As  to  staying  the  proceeding  where  the  plaintiff  ia  IK 
deavouring  to  proceed  to  a  trial  at  the  asmcea  undeor  tti! 
provisions  of  the  11  &.  4  (Sf  1  IF,  4,  c.  70,  s,  86,  aeepoM^nk 
784. 


Striking  ma  DemiteSy  Settmg  atide  PleOy  S^.']  When  » 
Demises,  dec.  demise  is  inserted  in  the  declaration  in  the  name  of  a  party 
without  his  consent,  the  court  or  a  judge  will  order  it  to  M 
struck  out  (fi),  unless  the  justice  of  the  case  would  be  ^ 
featcd,  and  the  party  has  had  an  indemnity  tendered  to  Mil 
l)efore  the  ejectment  was  brought  {x).  The  application  ahould 
be  mode  on  behalf  of  such  porty^  ^^^  ^  speedily  aa  ponfab 
after  he  has  knowledge  of  the  proceedings  (y). 

If  the  appearance  and  plea  be  entered  in  the  name  of  the 
tenant,  or  any  other  person,  against  his  consent,  the  court  cr 


Setting  a«ide 
Appearance, 


a  judge  will  order  it  to  be  set  aside  (j?). 
As  to  setting  aside  judgment  by  de&ult,  see  atOey  747< 


Several  Ac 
lionn. 


(-nn<oiiiiating  Consolidating  Proceedings.'^  Where  several  ejectments  ait 
i*r<xeediiigs.  ijrought  for  the  same  premises  upon  the  same  demiaej  thl 
court  on  motion,  (which  is  for  a  rule  nisi),  or  a  judge  at  duBiH 
bers,  will  order  them  to  be  consolidated  (a).  Tne  lessor  of 
the  plaintiff  having  brought  three  ejectments  in  the  Kii^t 
Bench  for  the  same  property,  the  court  stayed  the  proceediitti 
in  two  of  them,  and  compelled  the  plaintitf  to  connne  himau 
to  one,  upon  certain  terms,  which  rendered  it  probable  that, 
in  the  event,  he  would  have  to  pay  the  costs ;  whereupon  he 
])rought  an  ejectment  for  the  same  property  in  the  Commoo 
Pleas,  but  the  proceedings  thereon  were  stayed  by  that 
court  (b). 
Where  there  are  several  defendants  to  whom  the  plaintiff 


>tfvcral  De- 
lt'.u"e». 


(ri  Id.  s.  3  :  see  Dm  Kay  ▼.  Sofcy,  2  W. 
fiL72f):  Rirtf^m  d.  tiedhead  v.  Oake$, 
Bamei,  1»2:  Fulton  v  Ath,  Id.  177  :  Goorf. 
rifiht  V.  Mourr,  Id.  17B  :  Archer  v.  Snatt, 
2  Str.  1107:  Andr.  341.  &  C;  Anon.,  I 
Str.  413:  Goodtitle  v.  Pnfw,  7  T.  K.  185: 
Berthm  v.  Street,  8  Id.  .litt. 

(^»  /XJori  V.  Wiffram,  2  C.  A:  J.  f.13. 

(xj  Due  Bkifcfc  V.  Stfel,  1  Dowl.  .'Utt. 

(r»  Due  (hj.pa  v.  Cappt,  3  Ding.  N.  C. 
76H. 

((()  Doe  Uurtt  v.  aiftvn,  4  Ad.  &  EL 

8«ir». 
IJr)  Adams,  Eject.  183:  Doe  Vine  v.  Fig. 


gin*,  3  Taunt.  440:  Doe  HammA  v.  _ 
poratUm  of  Ptifrmtuth,  2  Chit.  Rq».  IJO: 
ted  (fluere,  as  to  theneoeasity  forthelendir 
bemg  bt^fim  actioD. 

iy)  See  Doe  SHeplktird  r.  Roe,  2  CWt 
Kep.  171 :  Id.  170 :  what  authority  sofi- 
ciait.  Due  Huret  v.  Oi/hm,  ntpra.  See 
form  of  affidavit.  Chit.  Fotma.  377. 

(c)  Ante,  740. 

(«)  Harr.  L.  &  T.  847  :  pott.  Book  IV. 
Part  I.  Ch.  & 

(ft)  D(»Carthetcr.  Brenton, 6  Blng.  ¥»; 
4  Moo.  &  P.  IhO,  &  a 
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deelaraftions  for  the  recovery  of  the  same  premiBes,    cbap.  i. 

rt  would  probably  now,  since  the  3  4^  4  Irl  4,  c.  42, ^*^ZiL_ 

gives  one  of  several  defendants  who  is  acquitted  his 
HI  the  motion  of  the  pliuntiff,  join  them  all  in  one 
um^  although  they  are  severallv  concerned  in  interest^ 
before  that  act  the  court  would  not  do  so  (c). 

8.  7^  Istme  amd  Niii  Prius  Record. 

ft  j^ow  have  ^  the  eoneent  rule  from  the  mastery  as  di-  a  The  ^lue 
inte,  761,  male  a  copy  of  it;  make  up  the  issue  upon  J^'Ji'*^'"* 
c^MT,  Mubstiiuting  the  name  of  the  tenant ^  S^c^for  that  of  Form  uf. 
tal  ^feetOTy  Richard  Roe^  in  the  declaration.    It  may  l>e 
lain  observed,  that  the  recent  rules  of  H,  7*.,  4  ^.  4, 
ling  the  form  of  an  issue,  &c.,  do  not  apply  to  an  eject- 
f).     In  actions  by  originaly  it  is  more  correct  to  intitle 
le  of  the  same  term  as  the  declaration  (e)  ;  although  it 
»  and  usually  is  intitled  of  the  term  in  or  of  which 
las  joined,  in  the  same  mann^  as  in  actions  by  bill. 
ons  by  hilly  the  issue  should  be  intitled  of  the  term  in 
rhich  issue  is  joined  ^/).    In  an  ejectment  by  landlord^ 
the  tenancy  nas  expired,  or  the  right  of  entry  accrued 
fier  either  of  the  issuable  terms,  and  the  proceedings 
ider  the  11  69^.  4  ii^  1  W.  4,  c.  70,  s.  36  {g)y  the  issue 
be  intitled  of  the  day  on  which  the  declaration  is  spe- 
intitled.     In  actions  by  oriainaly  the  issue,  after  stating 
rm,  commences  at  once  witn  an  entry  of  the  declaration. 
Ions  by  biHy  the  issue  commences  with  a  memorandum, 
(nry  to  the  declaration  and  proceedings.    The  declaration 
leadings  must  be  correctly  copied  in  the  issue  (A),  each 
ig  a  separate  paragraph.    In  actions  by  billy  when  the 
i  of  a  term  subsequent  to  that  in  which  the  issue  states 
11  to  have  been  exhibited,  it  may,  it  seems,  be  necessary 
ithstanding  the  rules  of  ZT.  7*.,  4  W»  4,  which  have  been 
lot  to  extend  to  an  ejectment)  in  the  issue  to  continue 
!ca  to  the  bill  by  an  imparlance,  otherwise  it  would  be  a 
itinnance  :  in  practice,  nowever,  this  is  now  rarely  done. 
Invents,  there  is  no  need  of  continuing  the  bill  down, 
term  to  term,  to  the  plea  (t ),  for  the  course  is,  if  an  im- 
lee  be  entered  at  all,  at  once  to  enter  one  to  the  first  day 
!  term  in  or  of  which  issue  is  joined,  being  the  term  of 
k  the  issue  is  intitled,  without  any  regard  to  the  times  at 
I  the  plea  and  subsequent  pleadings  have  been  delivered. 
» is  clearly  no  need  of  a  continuance  at  all,  if  the  issue  be 
I  in  the  same  term  the  bill  is  alleged  to  have  been  exhi- 
Nor  is  it  necessary  to  enter  an  imparlance  on  the  re- 
ion,  &c.,  though,  in  fact,  delivered  of  a  subsequent  term ; 
is  presumed  to  be  of  the  same  term  with  the  preceding 
ings  (ir).    In  actions  by  originaly  it  never  was  necessary 
^r  any  continuances  on  the  plea,  &c.,  in  making  up  the 
;  for  the  declaration,  and  all  the  subsequent  pleaaings, 
ipposed  to  be  of  the  same  term  (/).    After  the  pleadings 

»  Run.  Eject  187.  41 ;  2  B.  &  C.  M2,  S.  C 

BB  wmte,  733L  H)  Curlewis  v.  Dudley,  2  L.  Rayrn.  872 : 

»  L«  ▼.  Oarke,  2  E»t.  333.  1  Salk.  179.  S.  C. ;  Fletcher  v.  Hichardmm, 

^vd  ▼.  Jtfiltar,  3  EmU  204.  Hardw.  322. 

fetf,  TKIp  7S4.  ^    ^  «        '*'  5  Ca  75. 

i  ▼.  Chaundry,  4  D.  s  R.       U)  2  Saund.  I  e. 


7^8  Ejectment,  in  ordinary  dutit 

Book  hi.    are  all  copied  in  their  order,  the  issue  concludei^  as  in  orii 
^^'^'^  '*     cases,  witn  an  award  of  the  venire  facias,  as  a  contintuiti 


When  and      tlie  last  paragraph  (m).     T/ie  practice  as  to  wken  and  if 
how  made  up.  ^/|^  (ggue  istobe  made  up,  is  the  same  <is  in  ordinary  eaeee* 
anUy  Vol.  I.  202).     Indorse  the  notice  of  trial  on  the 
and  annex  to  it  the  eopjf  of  the  consent  rule,  and  deiieer  A 
the  defendants  attorn^.     Then  sue  out  jury  process,  ma 
your  Nisi  Prius  record,  enter  the  cause  for  trial,  and  diliva 
briefs  to  counsel,  as  in  other  cases  {n\,  excq4  that  the  Nisi 
record  is  inform  somewhat  different  (o). 
Form  of  NUi      The  record  of  Nisi  Prius  will,  in  general,  be  in  the  ord 
Priu»  Record,  form  ;  but  in  an  ejectment  by  a  landlord  under  the  aboi 
of  11  6r.  4  Sf  1  W.  4,  c.  70,  s.  do,  when  the  declaration  has 
delivered  in  or  after  an  issuable  term  specially  intitled  c 
day  after  the  demise,  then,  in  making  up  the  record,  thi 
ccedings  should  be  stated  accordingly.   The  court  have  re 
to  set  aside  the  verdict,  on  the  mund  that  there  was  a 
ance  between  the  description  of  the  premises  in  the  Nisi. 
record  and  the  issue ;  it  not  being  stated  how  the  pre 
were  described  in  the  declaration  delivered  Q?). 

9.  The  Notice  of  Trial, 

f).  Notice  of        The  time  for  giving  notice  of  trial  is  the  same  as  in  ord 

^^'  cases  (^).    But  in  an  ejectment  by  a  landlord,  whei 

tenancy  has  expired,  or  a  right  of  entry  accrued  in  or 

either  of  the  issuable  terms,  and  the  landlord  has  delivi 

declaration  in  or  after  the  term,  within  ten  days  aft 

Form  of,  and  right  of  entry  accrued,  and  with  a  notice  to  appear  and 

given/**  ^     thereto  in  ten  days,  then,  at  least  six  clear  days  notice  ol 

before  the  commission  day  at  the  assizes  must  be  given 

judge  may,  however,  postpone  the  trial  to  the  next  foll< 

assizes (r).     By  appearing  and  defending  at  the   trial 

defendant  cures  any  defect  in  the  notice  («). 

Cost*  for  not       If  the  plaintiff  do  not  proceed  to  trial  in  pursuance  < 

wt"io  Not"    '^^^^^^j  without  having  countermanded  it  in  time,  the  d( 

Sec       ^     '  ant  shall  have  his  costs  of  the  day,  or  judgment  as  in  qu 

nonsuit,  as  in  other  cases  (^). 

10.  Proceedings  at  the  Trial. 

in.  Proceed-        The  Trial,  <Sf<r.]  There  being  but  one  plaintiff  in  eject 

tTl'  ^^      ^^  ^^®  there  be  several  lessors,  they  cannot  be  heard  sepaj 

by  counsel,  although  they  are  separatelv  interested  (« J. 

Right  of  Par-  if  a  landlord  and  tenant  defend  by  diiferent  attomies 

hwd'sepa-      ^^^^®  diflFerent  counsel,  but  it  appears  that  the  tenant  claL 

raiciy.  title  but  what  he  derives  from  the  landlord,  the  judge  i 

trial  will  only  allow   one  counsel  to  address  the  jur 

the  defence ;  tut  the  party's  counsel,  who  does  not  ac 

(m)  See  various  forms,  Chit  Forms,  (g)  See  VoL  I.  80R,  lire. 

37«,  3?J.  (r)  11  G.  4  &  1  W.  4,  c.  70,  IL  3 

(n)  See  the  forms  of  the  issue  and  no-  783. 

tice  of  trial,  the  NM  Ih-iut  record,  the  («)  Doe  Antrobut  v.  Je^mm,  3  R 

jury  pruress,  Ac,  Chit  Fonrs,  378,  379,  402:  onto,  Vol.  I.  212. 

3i.u:  Chit  Sum.  Pract374.  (f)  See  pottt  Book  IV.  Part  I. 

(o)  See  the  fonn,  Chit  Fonrs.  379.  24. 

<o)  lioe  CotteriU  v.  IVylcie,  2  B.  ft  Aid.  (u)  Doe  F<u  t.  BnnUa^,  6  D.  & 
472. 


a  at  the  Trial.  75 

f ,  will  be  at  liberty  to  croas-examine  and  also  to  call     chap.  i. 

»(*).  S«CT.  1. 

>laintiff  should,  in  general,  be  prepared  to  produce  the  ETkknce. 
rule  as  part  of  his  case :  but  where  there  is  no  doubt  as 
identitv  of  the  premises  sought  to  be  recovered  with 
ir  which  the  tenant  defends,  he  is  not  bound  to  produce 
Proof  of  the  service  of  the  declaration  on  the  tenant  in 
on  is  sufficient,  without  producing  the  landlord's  rule 
r  that  the  defendant  comes  in  as  landlord  («).    The 
nt  may,  of  course,  give  any  special  matter  of  defence  in 
e  under  the  general  issue  ;  and  he  will  be  entitled  to 
>  give  evidence,  and  to  the  reply,  as  he  would  in  ordi- 
ses  if  his  special  matter  of  defence  were  pleaded  (a). 
if  the  lessor  of  plaintiff  entered  into  any  part  oi  the  Plea  pui*  da 
s  after  issue  joined  and  1>efore  trial,  the  defendant  may  ji^^*^^*'^" 
!iis  matter  pui$  darrein  continuance{b). 

e  defendant  do  not  appearand  confess  lease,  entry,  and  ^^S^^^^ 
and  that  he  or  his  tenant  was  in  possession  of  the  pre-  dant  d^m 
t  the  time  of  the  service  of  the  declaration,  then,  after  <jPP<^  *t  th< 
the  defendant,  (and  lus  attorney,  if  he  be  within  the 
the  plaintiff  must  be  called  and  nonsuited  ;  and,  at  the 
of  the  plaintiff,  this  fact  is  entered  on  the  pottea^ 
'y  the  plaintiff  was  nonsuit,  because  the  defendant  did 
pear  and  confess  Ic^se,  entry,  and  ouster,  which  will 
nim  to  sign  judgment  against  the  casual  ejector  (c). 
there  be  several  defendants,  and  some  of  them  do  not 
and  confess  lease,  entr^,  and  ouster,  a  verdict  must  be 
(or  them,  but  with  an  mdorsement  on  the  postea  that  it 
cause  they  did  not  appear  and  confess  (d) ;  and  the  trial 
ds  as  to  tne  defendants  who  have  appeared  (e). 
in  all  cases  of  ejectment  by  landlord  against  tenant^  if 
fendant  do  not  appear  at  the  trial,  and  confess  lease, 
and  ouster,  then,  upon  proof  that  such  defendant  or 
tomey  was  regularly  served  with  notice  of  trial,  the 
iff  shall  not  be  nonsuit ;  but  the  production  of  the  con- 
nle  shall  in  all  such  cases  be  sufficient  evidence  of  the 
entry,  and  ouster  (/). 

{  uhuntiff  is  not  restricted  in  his  proof  to  the  number  of  The  Verdict 
&c^  or  quantity  of  estate  set  forth  in  his  declaration, 
fore,  if  he  declare  for  40  acres,  he  may  recover  20  ;  if  he 
id  a  moiety,  he  may  recover  a  third  {g).  If  the  verdict 
)cial,  it  should  appear  upon  the  face  of  it  that  the  lessor 
plaintiff  had  a  right  of  entry  at  the  time  he  commenced 
ectment(A). 

)rdinary  cases  of  ejectment,  the  damages  given  are  merely  Th«Damagc 
lal ;  the  doma^  actually  sustained  by  the  detention  of 
roperty,  &c.,  being  usually  recovered  in  an  action  of 

^  Htim  ▼•  Thtdnle,  3  (?.  &:  P.  .'^fiS.  Salk.  4.VL 

If  Greu-m  v.  KtAgt  2  B.  &  Aid.  (?)  Sec  the  form  of  jnUea  in  this  case, 

t^  Due  Ldtmble  \.  LuuAte,  1  M.  Chit  Form*,  3U3. 

7.  (/)  1  Geo.  4,  c.  87.  s.  2. 

<  GUm  T.  Wanciek,  5  M.  &  SeL  ijr)  Derm  Burgnu  v.  Purviu,   1   Burr. 

326:  I>w  V.  fVipi,le,  I  E«p.  at'4). 

il.  L  269*  &C.  (Ill  .-MW  TMor  v.  Horde,  1  Burr.  GO.  74: 

\te,  V6L  I.  SflO:  t  SeL  1<».  Chaman  v.  Brown,  3  Burr.  Iii2*i:  Brvugh- 

\l  N.  p.  9a.     See  the  form  of  ton  v.  Ijtmgley,  3  L.  Rayin.  164:  Thontby 

I  thi*  oaM,  Chit.  Forms,  3Ll.  v.  Flentwood,  I  SU.  318.  HoUifiuit  v.  Duw- 

il  N.  P. SB:  Cta^mony.  Searle,  ting,  St  Id.  1233. 
JUL  7^:  aec  Crjactt  v.  Auto.  2 
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Book  hi.   trespass  for  mesne  profits  (t ).    But  in  ejectment  by  landloiA  9 
Part  i.     ugainat  tenanty  whether  the  defendant  appear  at  the  trial  «r  » 


not,  the  plaintiiF,  after  proof  of  his  right  to  recover  poMeiriM  '^ 
of  the  whole  or  any  part  of  the  premiBes,  may  proceed  to  gbt  i 
evidence  of  the  mesne  profits  thereof,  which  shall  have  aoenMl  « 
from  the  day  of  the  determination  of  the  tenant 's  intow^  i; 
down  to  the  time  of  the  verdict,  or  to  some  preceding  day  Is  rii 
be  si)ecially  mentioned  therein  ;  and  the  jury  shall  ttoeapoft  :< 
give  their  verdict,  both  as  to  the  recovery  of  the  premises^  tat  i. 
as  to  the  amount  of  the  damages  to  be  paid  as  mesne  profita(i)y  ^ 
If  the  plaintiff  wish  also  to  recover  the  mesne  profits,  firom  tfei  ^ 
time  of  the  verdict  down  to  the  time  possession  is  deliviered  to  « 
him,  he  may  afterwards  proceed  for  it  by  action  of  tiespaasftr  % 
mesne  profits  (k).  In  an  ejectment  for  the  recovenr  of  pn*  t 
mises  conveyed  for  the  fjurposes  of  the  1  4^  2  fr»  A,  cB^  f 
(the  recent  act  for  the  building  of  additional  churches)^  the  ; 
juiy  who  try  the  ejectment,  or  the  jury  under  a  writ  of  im 
quiry,  are  to  ascertam  the  value  of  the  premises,  &c.  (#.  18)>  ■ 
certifictte  for  Atter  being  nonsuit  for  this  cause,  or  on  a  verdict  for  fts 
cS^  ^^  plaintiff,  he  could  not,  before  the  passing  of  the  11  &.  4  4 1 JFA^ 
^^  *°^  c.  70,  o])tain  judgment  till  the  ensuing  term ;  but  now,  fbf 

the  d8th  section  of  that  act,  pott.  765),  if  the  judge  who  tBM 
the  cause  shall  think  fit  to  certify  (/)  ihst  possession  should  to 
immediately  obtained,  a  writ  shall  issue  accordingly,  and  tilt 
costs  may  be  taxed,  and  judgment  signed  and  executed  afttf* 
wards  at  the  usual  time,  as  if  no  such  writ  had  issued,  alteriw 
the  form  of  the  writ  of  execution  accordingly,  and  as  direetM 
pastj  705,  766  (m).  The  judge  will  not  perhaps  grant  tUi 
certificate  on  a  nonsuit,  unless  an  affidavit,  stating  thedr* 
cumstauces  of  the  case,  be  laid  before  him  (n).  Supposing 
you  do  not  obtain  this  certificate,  and  proceed  according  to 
this  act,  then  the  case  must  take  its  reo:uiar  course ;  and  yoa 
may,  on  and  after  the  day  in  banc  (0),  or,  if  the  cause  to 
tried  in  the  vacation,  on  the  first  day  of  the  ensuing  tenn, 
and  even  before  the  posUa  has  been  delivered  out  by  tto 
associate  (/>),  sign  judgment  against  the  casual  ejector,  ai 
directed  antey  745,  746,  in  the  same  manner  as  if  the  defen- 
dant hod  never  appeared  and  pleaded,  and  sue  out  execn- 
tion  {q).  You  may  also  proceed  upon  the  consent  rule  fer 
your  costs  (r). 
suying  Exe-  ^^  ^  staying  execution  in  ejectment  between  landlord  and 
cutiou.  tenant,  where  the  verdict  is  against  evidence  or  the  damagei 

excessive,  see/x^,  782. 

11.  Costs. 

H.  Costs.  Who  entitled  toJ]  The  prevailing  party  is  entitled  to  costs 

in  nearly  the  same  cases  as  in  personal  actions.    If  no  person 

(0  Vol.  1. 322.  374:  Chit  Fomu,  381. 

(k)  1  (}.  4,  e.  87, 1.  2.  pott,  781.  (o)  Ikm  Lard  Patmentim  v.  Qtpdmi,  t 

(I)  See  formof  oerUflcate,  Chit.  Foims,  T.  R.  779:  tmte.  Vol.  I.  XVi. 

381.  (p)  Doe  DavU  v.  fViOiamt,  9  D.  ft  R. 

(m)  The  1  W.  4.  c.  7,  noticed  ante,  VoL  829;  1  B.  &  C.  118,  S.  C. 

I.  :)31»p<Mf.  763,  hasotherprovuionaofa  (91  See  Cliit.  Fonns,   390,    991,  3B8. 

ainiilar  nature  relative  to  other  actions,  393. 

aud  they  seem  cumulative.  (r)  Ooodrlght  v.  Flof,  Banwi,  182:  Dm 


(n)  Doe  n'iUimnuon  v.  Dmoetm,  4  C.  de    Prior  v.  Unlter,  3  Taunt.  4S5 :  ace  IVMf- 
P.  AH9:  poet,  7(U:  ante.  Vol.  1. 332.    And    cut  v.  BedweU,  2  Wils.  /. 
see  form  of  affidavit,  Chit  Sum.  Pract 


CotUm — Horn  Recovered. 

fpflur  to  the  ejectment,  and  judg:ment  be  consequently  en«     CHi 
em  agminst  the  casual  ejector,  the  plaintiff  has  no  other     ^'^ 


V  for  his  costs  than  by  his  action  for  mesne  profits,  Whoc 
loCieeJ  hereafter  («),  in  which  they  are  recoverable  against  ^ 
hi  tenant  fus  consequential  damages  {i)»  If  there  be  several 
Irfendants,  and  the  plaintiff  have  a  verdict,  each  of  them 
I  fiible  for  the  entire  costs,  even  although  they  defend 
iiaally(icp.  If  several  defend  jointly,  and  succeed,  they 
U  be  entitled  to  costs;  but  the  plaintiff  may  pay  the  costs 
»  vhieh  of  them  he  pleases  {x) ;  if  the^  defend  severally, 
h^are  entitled  to  costs  if  they  succeed,  m  the  same  manner 
■Bother  cases  (j^)*  ^9  if  the  plaintiff  be  nonsuit  on  the 
Mriti»  the  defendant  is  entitled  to  costs  (r) ;  but  where  he  is 
ttRut  because  the  defendant  has  not  confessed,  lease,  entry, 
■d  ouster,  we  have  seen  {anUy  751,  759)  that,  so  inr  from 
Wiot  liable  to  costs,  he  is  entitled  to  them  from  the  defendant 
■Buding  to  tiie  terms  of  the  consent  rule.  The  defendant  is 
■titled  to  costs  on  a  nonpros  for  the  plaintiff's  not  replying 
Rliai  the  lessor  of  the  plamtiff  has  joined  in  the  consent  rule, 
vior  not  proceeding  to  trial  according  to  notice,  or  on  a  judg- 
■ot  as  in  case  of  a  nonsuit  (o).  By  rule  H,  T,,  2  fV.  4, 
r.7l  the  defendant  is  entitled  to  costs  on  those  issues  on 
vttm  he  succeeds.  Where  the  declaration  contained  one 
cnnt  only,  and  the  property  mentioned  in  the  declaration 
CBBBiBted  of  three  messuages,  as  to  two  of  which  the  jury 
Imd  for  the  plaintiff,  and  for  the  defendant  as  to  the  residue, 
fte  defendant  was  held  to  be  entitled  to  his  costs,  so  far  as 
nhted  to  the  messuage  which  the  plaintiff  failed  to  re- 
eoTer(&).  It  is  entirely  for  the  decision  of  the  master  to  refer 
pntirolar  costs  incurred  at  the  trial  to  one  issue  or  the  other, 
aid  it  being  a  mere  question  of  fact,  the  court  vnll  not  inter- 
fcw(c), 

ffor  recoeered.']  If  the  plaintiff  have  a  verdict  against  the  How  n 
defendant,  he  recovers  his  costs  by  execution,  or  by  action,  as  ^^^'**** 
b  other  actions ;  but  if  entitled  to  costs  under  the  consent  rule,  ^^  ^^ 
fbrnot  confessing  lease,  entry-,  and  ouster,  the  way  of  recover- 
fB^  them  U  either  by  execution  founded  on  the  oouscnt  rule, 
mder  the  1  «Sf  2  V,  c,  110,  s.  18,  which,  it  would  seem,  au- 
thorizes execution  in  this  case  (d),  or  by  attachment  for  non- 
jajment,  which,  before  the  1  ^f  2  F.  c.  110,  «.  18,  was  the  only 
nmedy  (c).     The  mode  of  proceeding  by  attachment  is  as 
follows:    Give  the  defrndofU  the  usual  one  day's  notice  of 
tatatim,   as    directed  post.  Book  IV.  Part  /.  Ch.  31,   title 
*^  Costs;'*  then  take  the  judgment  paper^  consent  rule,  and  posten, 
to  me  of  the  masters^  and  he  wiu  tax  the  costs  upon  the  rule. 
Tken^  make  a  copy  of  the  rule  and  allocatur ;  serve  it  personally 

ri?  Prkrf.  785.  (e)  Doe  ▼.  WriJber,  4  Nrr.  &  M.  381. 

■f  .Vrnv  V.  Barrw,  1  Wib.  1;  S  Str.  See  further  as  to  the  cmU,  where  there 

llajl  S.  C:  %nHMrivT.  Paget  1  C  &  J.  29.  are  several  u&uci,  poif,  Book  IV.  Part  L 

i«i  BuL  N.  P.  3».\  X1R.  Ch.  31. 

ui  JmH0m  T.  Harptr,  1  Str.  516:  Duth^  {d)  See,  an  to  execution  upon  a  rule  of 

V.  TKfr».  S  Id.  I«i3.  court,  pott.  Book  IV.  Part  I.  Ch.  34,  title 

ir}H<k9W.  3,c.ll,  a.]:ieeUic3dc4  "  Mottnna  and  Rule*:"  and  aee  a  form  of 

V.4,  c  42,  *■  32.  yl«yta.  aninAt  the  defendant  on  the  oon- 

(si  4  J.  I,  c.  3.  ient  rule  for  costii  aOer  nonRuK  for  not 

■a)  SceTidd.  Suppi  189:  «»(•,  7M.  confewhig  Icaw,  entry,  and  ouster,  Chit 

.(•)  i>«  V.  J^rinfUm,  4  DowL  (M:  Me  forms.  387=  crc  «a.  for  same.  Id.  3S8. 

l^  V.  ttuMtm,  4  DowL  4U.  (tf)  See  Runn.  FJecL  415. 
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Book  iir. 
Part  i. 


How,  by  De- 
fendant. 


How  affected 
by  Death  of 
Parties. 


Where  or- 
tlereil  to  be 
paid  by  third 
Partk». 


on  the  defendafUy  <U  the  same  time  ehewing  him  the  ong/mai  \ 
make  a  demand  of  the  eoHSy  and  if  he  do  not  pM  them^  moi    . 
eourty  upon  an  ajfidavit  of  the  demand  and  rtpual  {J\  fm\ 
attachmetU  against  him  {p). 

If  the  defendant  were  entitled  to  costs,  either  upon 
or  wliere  the  plaintiff  was  nonprossed  or  nonsait»  hit 
remedy,  previously  to  the  1  ^  2  K.  e.  110, «.  18,  was  by 
ment  ;*  for,  the  l^sor  of  the  plaintiff  not  being  a  pai^  to- 
record,  he  could  not  have  had  a  writ  of  execution  a| 
him,  but  must  have  proceeded  upon  the  consent  role 
But  now,  bv  force  of  the  18th  section  of  that  Act,  it  i 
seem  that  the  order  for  payment  of  costs  in  the  consent  iril ' 
may  be  enforced  by  execution  (A).  The  mode  of  prooeedl 
by  attachment 'is  as  follows:  Tcue  costs  upon  the  pcwtea,  m 
other  casesy  make  copies  of  the  rule  and  allocatur,  and 
them  on  the  lessor  of  plaintiff ^  at  the  same  time  shewing  jMm 
originals,  and  demanding  the  costs;  and  if  he  do  natpe^  ' 
move  the  court  upon  an  ajfidavit  of  the  demand  and  refiimU{i 
for  an  attachmetit  against  him  (k).  Suing  out  aca,  so*  ' 
the  nominal  plaintiff  is  unnecessary  (/) ;  and  the  defendairi 
may  at  once  proceed  on  the  consent  rule,  in  the 
directed  sfipra,  as  to  the  plaintiff's  proceeding  for  costs  nfm 
a  nonsuit  (m).  The  remedy  by  execution  is,  howevery  pit* 
ferable. 

How  affected  hf  Death  of  Parties."^  Where  the  lessor  of  tbi 
plaintiff  uied  between  the  commission  day  and  the  trial,  aal 
the  plaintiff  woh  nonsuit  on  the  merits,  it  was  holden,  that  tht 
executor  of  the  lessor  was  not  liable  for  tlie  costs  of  the  non- 
suit (n).  Where  husl)and  and  wife  were  lessors,  and  the  ibi^ 
mer  died  after  entering  into  the  rule,  the  wife  was,  notwith- 
standing, held  liable  for  the  costs ;  because  they  were  to  be 
])aid  by  the  lessor  of  the  plaintiff^  and  both  of  them  were 
such  (o). 

When  Ordered  to  he  Paid  Int  Third  Parties.l  The  court 
may,  under  circumstances,  in  ejectment,  though  not  in  any 
other  action  (/>),  compel  the  real  defendant  to  pay  the  co8tl^ 
though  he  is  no  party  to  the  record (^).  And  where  A.  was 
the  tenant  in  possession  of  part  of  tlic  premises  and  land* 
lord  of  tlie  whole,  and  B.  and  C,  his  tenants  of  other  partly 
were  mere  paupers,  and  three  ejectments  were  brought  against 
tliem,  to  wiiicli  three  appeai-ances  were  entered,  it  was  con- 
sidered that  the  lessor  of  the  plaintiff,  to  secure  his  costs  of 
the  proceedings  against  the  paupers,  might  have  applied  to 
the  court,  or  ti  judge  at  chambers,  to  set  aside,  with  costs, 


if)  See  the  forim,  Chit  Forms,  38C>. 

{g\  Forraerly,  in  the  Exchcqutr,  a 
tubpma  against  the  casual  ejector  was 
necosary,  out  this  i«  not  now  requi- 
site. (Sw  Doe  Fry  \.  Fry,  2  C.  dc  M. 
234!. 

(A)  See  as  to  execution  upon  a  rule  of 
court,  f.tMtt  Book  IV.  Part  I.  Ch.  33,  title 
"  Motions  and  Rules : "  and  see  a  form  of 
>l./?i.  against  the  lessor  of  the  plaintiffon 
the  consent  rule  for  costs  after  a  nonsuit 
OD  the  merits.  Chit  Forms,  388;  of  m.  so. 
for  tame.  Id.  919:  ofji./h.  for  same  after 
verdict  for  defendant.  Id.  3U) ;  of  m.  «a. 


{<a  same  after  verdict  for  defiEndaat*  Id. 
3!> . 

(0  See  the  form.  Chit  Forms,  3B8L 

{k)  Run.  Eject.  416. 

{D  Due  Fry  v.  Fry,  2  DowL  S65;  2  C.  ft 
M.  234,  &  C. 

(fn)  Doe  Prior  V.  Salter,  3  TmmL485L 

(n)  Doe  Payne  V.  Grundy,  S  D.  &  R. 
437;  1  B.  4c  C.284.  S.  C-  see  Dmv.  Hrd, 
2  Smith.  407. 

(o)  Harr.  L.  &  T.  8S5. 

ip)  Hayurard  v.  Giffkrd,  6  DowL  (W:  4 
M.  &  W.  1!H,  5.  C 

(V)  Due  Maetm  v.  Gity,  10  B.  k  C.  61i 
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appeannces  and  pleas,  and  for  the  lessor  to  1»c  at  liberty     ^^'^i  ■  i- 

ign  Jndginent  against  the  casual  i-jectors,  unless  the  XawA-  ^'^7'  ^' 

\  woold  come  in  and  defend  as  lundlonl  for  tlie  i)n*misc8  in 
eaaun  of  his  tenants,  the  two  pau]>ers;  or  (as  A.,  the 
Qord,  was  one  of  the  parties  served  with  the  ejectment) 
;  the  lessor  <»f  the  plaintiff  might  have  obtuine<l  a  consoli- 
on  rule,  that  the  ejectments  brought  against  the  tenants 
lid  have  abided  tne  event  of  the  verdict  in  the  action 
inrt  the  landlord ;  taking  care  to  have  incorponitiui  with 
k  rule  th.it  A.  (the  landlord)  should  pay  the  costs  of  those 
tmentfi  brought  against  the  tenants,  in  the  event  of  such 
liet  bc-iiig  in  favour  of  the  lessor  of  the  plaintiff  (r).  In 
flame  erase  A.,  (the  landlord  of  the  whole  and  tenant  of 
t),  intitcad  of  entering  into  the  landlord's  rule,  obtained  a 
\  for  the  coniMilidation  of  the  three  actions,  and  that  the 
Ament  against  his  tenant  B.  should  abide  the  event  of  the 
:tiiient  against  his  tenant  C. ;  the  ejectment  was  tried,  and 
le&ior  of  the  }>laintiff  obtaine<l  a  judgment  agaiiLst  C,  and 
L  pofKession  of  all  the  premises,  and  the  coui-t  compelled 
(tne  landlonl)  to  jwy  tiie  costs  of  tliat  ejectment;  but  the 
lor  of  the  plaintiff  was  compelled  to  pay  his  own  costs  of  the 
»lication(«').  And  in  Berkeley  v.  Dimery{t)y  Lord  Tentcrdcn 
d,  ^  That  in  an  ejectment  the  tenant  in  poss(>ssion  must  be 
id ;  and  the  court  will  not  permit  a  person  to  put  a  mere 
iper  into  possession  merely  to  evade  the  costs.*' 
M,  on  the  other  hand,  if  a  stranger  carry  on  a  suit  in  the 
me  of  another,  who  has  title,  and  yet  is  so  poor  that  he  cannot 
^  the  Costs;  in  case  he  fail,  the  court,  on  affidavit  of  the 
cmnstances,  will  order  the  person  who  carried  on  the  suit 
pay  ci^sts  to  the  defendant (u).  And  see  as  to  compelling 
rurity  fur  costs  in  general,  antCy  754,  and  posty  Book  Iv, 
vil.Ch.  11. 

12.  The  Judgment. 

If  a  verdict  have  been  given,  let  the  prevailing  party  get  the  li.  TheJudL' 
ssrrf  of  Nisi  Prius  from  the  asgociate,  andy  in  toum  catisesy  in-  "**"** 
ne  the  postea  on  ity  as  directed  Vol.  I.  328  (p).  If  the  ver- 
^  he  not  set  (uidey  or  the  judgment  arrested,  within  the  time 
^owed  /or  that  purpoae  {j:)y  tleVy  if  the  verdict  he  for  plaintiff y 
wwrf  to  tax  costSy  as  directed  post.  Book  IF.  Part  T.  Ch.  31, 
&**Owfff,'*  and  sign  final  judgment y  as  directed  Vol,  I.  333. 
ike  verdict  be  for  the  defendanty  or  plaintiff  he  notofuity  costs 
t  tared  ujKni  the  consent  rulcy  as  mentioned  ante,  761  (y  ). 

•i  VviuhHtt  V.  Sht-ntim,  10  B.  it  C.  and  ouKtcr,  Chit.  Forms.  3H1 :  and  of 
<:  i  MmL  Jc  Ry.  443L  judgment  again«t  casual  ejector  and  writ 
rl  Ibid.  of  poMOtnion,  in  ftuch  a  case,  Id.  3(i7>  3Ri) ; 
^  It'  B.  &  C.  1 13.  n.  of  jMMfm  and  judgment,  Ace.,  upon  a  non- 
it  Runn.  EjccL  417.  suit  tor  any  other  cause,  Id.  3>(3:  otporttta 
'•  Stc  the  refennices  to  the  forms,  and  Judgment.  &c  i  uimn  verdict  for  de- 
%.  fcndant.  Id.  .'IIS,  SHT*:  oSf-oatm  on  verdict 
:  .<««  Vol.  I.  .Ttl.  for  plaintitr.  Id.  :W2:  and  judgment 
'ri«craL>o.  u|K>n  this  subject,  Wi.rrttl  thereon.  I(L3I(4:  of /(m«m  where  jury  And 
Hir,  i  .Str.  IAS :  FUh*v  v.  Hvfihen,  Id.  a-/ainst  one  defendant,  and  for  another  by 
iian*^  V.  Ifzrry^  h\-  lliMC  Fmr  v.  reas<;n  of  his  not  confcwing  Icaiie.  entry, 
R,  1  Burr.  ^H:  Defknif  v.  JntkiM,  and  ouster.  Id.  .'VI3:  and  judgment  thereon. 
Car.  ITHz  Tir^<r  v.  fVVbure,  Cro.  Kl.  Id  .f  :5;  of  WMitm  where  a  moiety  only  is 
Co.  LiL  iKS:  Kuirkt»id  v.  Slaile.  4  T.  rccmered.  Id.  ."WS:  and  judgment  thereon, 
Kl.  LtMl^ep  V.  Ckirkf,  5  lloiL  2A.\  Id.  .'W4 ;  of  potitfa  where  part  is  tound  for 
:hefbrm  nf  j^t'rfvt.  u|kmi  a  nonsuit,  plaintifT  and  |iart  for  defendant.  Id.  3U3; 
cfttt^iU'ftDot  coiifuwing  leasei  entry,  and  of  judgment  thereon,  Id.  385. 
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BouE  111.        It  may  b«  observed,  that  if  the  judge  who  tried  th»         csu 

'*'»»  ■•      ewtifiea  only  under  the  11  Q.  *  »  1  »^  4,«.  :0,«.  38(«^,    «l|| 

Attn CBtU-  a  writ  of  pouettion  ought  to  inae  immediately',  and  saeJb  ^ff 

mlS^^u-  ^  l^Bued  accordingly,  the  cotti  are  taxed,  und  the  jn^^^mmM 

mtion.  Uf  in  general,  agned  and  executed   afitn.>ardi  st  the        uaM 

tim^  as  if  no  snch  writ  ismed.    The  1  W.  4,  e.  ~,  ho-^w«»W 

(i^ich,  by  sect.  5,  does  not  destroy  the  above  |iruvisloD      ^tftM 

UO.Hfl  fT.  4,e.  70),  alloWBthejudpewUotried"- ■*" 

to  certify,  on  the  back  of  the  record,  beioTe  the  end 
tings  or  assizes,  that  execution  ought  to  issue  fiirtiKiA^ 
some  future  day,  and  subject  or  not  to  iinv  qualifioCL 
condition ;  and  if  the  judge  certifies  under  tnis  ad,  thiB 
may  be  taxed,  and  judgment  signed  AfftlvMy  and  exen 
may  be  iagued  forthwith  or  afterwards,  according  to  the  41 
ficate,  on  any  day  in  raeation  or  term;  and  the  poiUa,^ 
such  certificate  as  a  part  thereof  must  be  entered  of  Hffilr 
of  the  day  on  which  the  judgment  was  dgned ;  but  the  jl 
entitled  to  Buch  judgment  may,  if  he  choosea,  postpnne  df* 
it(a). 

13.  Smr. 

13.  Enn,  "^^  proceedings  upon  a  writ  at  error  on  a  judgi 

a^^  ejectment  ore  the  same  (with  one  or  two  exeeutionx)  m 

other  cases.     Boil  ia  required  where  the  defendant  bria 
writ  of  error  after  rerdict  for  the  plaintiEF(A) ;  oud  the  n 
nisance  is  taken  for  the  amount  of  double  the  yeariy  n 
1  double  the  costs  of  the  ejectmentfe).     The  p 
^though  the  defendant  naa  al 


must  be  given,  ^though  the  defendant  has  . 
justified  Wl  under  1  O.  4,  e.  B7(d).  Pntti 
mg  bail  in  error  will  dlschaive  the  recc^i 


_„ ___e  rece^isaiife  given  uni 

►.  3  (not  to  commit  wa8te)(«J.     It  is  not  necessary  that  till  I 

Jlaintiff  in  error  should  join  m  the  recognisa7iot; ;  or,  if  he  dBt  I 
e  cannot  be  examined  as  to  his  sufiGciency  {/'), 
uii^rSn'  ^*  *''*  ***""'  ejector  cannot  bring  error,  being  i 

iHDugtat.        nominal  person,  tnat  writ  can  only  t>e  brought  after  i 


defendant    has    appeared    and    confeaaed    leiue,    entry, 
'    '      even  if  the  landlord  be  penuilted   to   detew 
r  cannot  issue  in  the  name  of  the  casual  ejec 


ousterfa);   even  if  the  landlord  be  permitted   to   defeiid 
writ  of  error  cannot  issue  in  the  name  of  ''  ■     ■    . 

But  if  a  writ  of  error,  eoram  aobit,  is  sued  o 


:»  be  shewn,  because  inferior  oonti 
cd  by  the  consent  Tule(i). 
lominal  plaintiff  cannot  be  oingiMd  fbr  . 


iudfs  «IU  In  mcWi  txdCT  ■»«««•■   ' 

UWHRHI  »Udl    A*V»III  BBiAtBtfH     ' 

•ubrmbil  (mmd  of  tmt  M  itank 
IWalnnM*  V.  c«ai,  4  Bh»  (»:  1  Mm 
AP.  sil,  &C)    Buiul  4«tiiB(.biN 


E,J. 


UwS0.4,i:.BS,i.1.  talllncniirllliaw     ifluiT.rn. 

noulilu  In  ill  rirmm^  artlm,   uRcr       M  Dh  >lileiww  t.  Hh,  J 

JudgmBt  bydiAiUt  o  indmiina.iB       (fi  Riran.BJM.ttl. 
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;  nor  MO  a  defendant  in  ejectment  asrisn  for  error,    cha^.  i. 
\af  an  in&nt,  he  iq>peared  by  attorney  (j).    And  it    ®"*^*  *• 


at  Bothii^  can  be  amghed  for  error,  that  would  make  aMignad  for 

117  to  ffo  again  into  the  title  of  the  premises  (it).  ^"^' 

■OD  of  Uie  pariah  ia  not  error (/)• 

tlM  plaintiff  obtains  judgment  and  the  defendant  EAct  or.  on 

frit  OT  error,  the  plaintiff  cannot  sue  out  execution  ^*~"***"*- 

writ  of  error  be  determined (m);  provided  bail  in 

nt  in  and  perfected  when  necessary,  within  the  time 

ir  that  purpose.    But  where  the  defendant  below, 

writ  of  error  brought  by  him,  brought  a  new  eiect- 

wnt  the  same  premises,  the  court  would  not  allow 

weed  in  the  new  action  until  he  Quitted  possession, 

Dta  had  attorned  to  the  lessor  of  Uie  plaintiff  in  the 

m{n).    Also,  where  a  defendant  brought  a  writ  of  Rule  not  to 

Tort  obliged  him  to  enter  into  a  rule  not  to  commit  ^^^^^ 

ng  the  writ  (o).  ** 

he  16  ^  17  C>  2,  c.  8,  s.  4,  if  upon  error  brought  the  Remedyfor 

i  affirmed,  or  the  plaintiff  oiscontinue  or  he  non-  JJd^mjulcl* 

irt  from  which  execution  should  issue,  shall  award  ptiuUng 

uire  as  well  of  the  mesne  profits,  as  of  the  damages  ^^"^''' 

e  committed  after  the  first  judgment  in  the  eject- 

ipon  the  return  thereof,  judgment  shall  be  given 

on  awarded  for  such  mesne  profits  and  damages, 

'  costs  of  suit.    The  bail  in  error  are  also  nmde 

»e  mesne  profits,  damages,  and  costs ;  (Id,  s,  3) ; 

a  can  be  brought  for  them  M^nst  the  oail,  until 

;  have  been  first  ascertained  upon  a  writ  of  in- 

>ve  directed  (/?). 

14.  Execution* 

the  execution  could  not,  in  an^  case,  iHsue  out  14.  Execution 
until  final  judgment  was  obtained ;  but  now.  if  ^t  what  Tim* 
10  tried  the  cause  shall  think  fit  to  certify  that  writ  of  Pos- 
)uld  be  immediatefy  obtained,  a  writ  may  issue  ac-  j^S*"**'^ 
his  is  provided  for  by  the  11  6?.  4  <Sf  1  ^K.  4,  c.  70^ 
BBacts,  **  that,  when  a  verdict  is  given  for  plaintiff, 
oited  for  want  of  defendant's  not  confessing  lease, 
icr,  the  judge  before  whom  the  cause  was  tried  may 
is  opinion  on  the  back  of  the  record,  that  a  writ  of 
j^ht  to  issue  immediately,  and,  upon  such  certificate, 
leadon  (r)  may  be  issued  forthwith ;  and  the  costs 
1,  and  judgment  signed  and  executed  afterwards, 
time,  as  if  no  such  writ  had  issued;  provided 
It,  instead  of  reciting  a  recoveiy  by  judgment,  in 
r  in  use,  shall  recite  shortly  that  the  cause  came 
t  Sin  PfiuSy  at  such  a  time  and  place,  and  be- 
iudge,  (naming  the  time,  place,  and  judge),  and 
on  the  said  judge  certified  his  opinion,  that  a 
anon  ought  to  issue  immediately."    If  the  lessor 

^tgkt,  9  Str.  aOR.  (m)  Jcnea  v.  Slinmb,  2  Str.  1241. 

.  SM.     See  form  of  as-       (n)  Fmwidc  v.  GrMvenor,  1  Salk.  258. 
In  etoctment  and  Join-       lo)  Whtn-od  v.  Anoft,  3  Burr.  10231 

(;i)  Do9  V.  Rvftnltb,  1  M.  &  SeL  247. 
>am»,  Holmrt,  5.  («)  See  form.  Chit.  Formi,  SHI. 

juilwg,  S  Nev.  A  P.  90.       (r)  See  form  of  writ.  Chit  Forma,  3DI. 
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Ejectment,  in  ordinary  Coiei. 

of  the  plaintiff  be  nonsuited  for  want  of  the  defendu 
fessing  lease,  entry,  and  ouster,  the  judge  will  not,  il 
grant  a  certificate  under  this  statute  to  give  immedi 
session,  unless  an  affidavit,  stating  the  circumataiioe 
case,  be  laid  before  him.  Andy  per  Tauntany  J^  **  Un 
act  of  parliament,  there  does  not  appear  to  be  any  d 
in  the  judge,  as  to  the  time  when  tne  possession  dlul 
livered :  we  must  either  grant  a  certificate  to  enable  ti 
of  the  plaintiff  to  get  into  immeditxte  possession,  or  1 
must  take  its  regular  course"  (*),  This  statute,  it  wi 
served,  empowers  the  judge  only  to  certify,  that  a  wr 
session  may  be  issued  immediately,  but  does  not  allon 
certificate  as  to  a  writ  of  execution  for  the  costs  or 
(if  any) ;  and  unless  the  judge  certifies  under  the  1  FF 
s,  2,  noticed  ante.  Vol,  I,  381, 397,  as  it  seems  he  may 
execution  ought  to  issue  for  them,  the  party  must 
ordinary  and  regular  time  before  issuing  it.  If  thejn 
not  grant  his  certificate,  allowing  the  issuing  of  a  wri 
session,  then  it  cannot  be  issued  until  final  judgment 
in  the  ordinary  course  (t). 

If  the  writ  ot  habere  facias  possessionem  be  not  execul 
upon  the  return  of  it,  you  may  sue  out  an  alias  S^,  { 
if  possession  be  once  completely  given  under  it,  the  plai 
not  sue  out  another  writ  of  possession,  although  he  be  • 
in  his  possession  by  the  same  defendant,  and  alth 
sheriff  have  not  yet  returned  the  writ;  otherwise  t 
tiff,  by  omitting  to  call  on  the  sheriff  to  return 
might  retain  the  right  of  suing  out  a  new  wTit  of  hal 
possessionem  as  a  remedy  for  any  trespass  which  the  < 
might  commit  within  twenty  years  next  after  the  d 
judgment  (x).  In  such  a  case,  however,  if  the  di 
took  place  recently  after  the  possession  delivered,  it 
ble  that  the  court,  upon  application,  would  punis 
fendant  by  attachment  (v). 

The  plaintiff  may  have  a  separate  writ  offi./a.  or  i 
the  costs  (z);  or  he  may  have  the  Ji,  fa.  or  ca.  sa, 
the  habere  facias  possessionem  in  the  same  writ  (a). 

The  dcrendant,  may  now,  it  would  seem,  have 
execution  upon  the  consent  rule  for  his  costs,  if  he  hi 
diet,  or  the  plaintiff  be  nonprossed  or  nonsuit ;  or  he 
ceed  by  attachment  (ft). 


(«)  Doe  WUHammm  ▼.  JDouwm,  4  C.  & 
P.  589.  NV  here  the  ^udge  u  of  opinion 
that  some  time  ousht  to  elapse  before 
possession  is  taken,  ne  will  grant  the  cer- 
tiflcate  on  an  undertaking  oy  the  lessor 
of  the  plaintiff  not  to  enioroe  it  before 
the  expiration  of  a  certain  period :  (Doe 
Packer  v.  WUiard,  5  C.  &  P.  132):  ted 
qiuere  if  such  certificate  might  not  be 
flranted  under  the  1  W.  4,  c.  7*  »•  2,  ante, 
Vol.  I.  331,  for  the  execution,  at  any 
time ;  the  provisions  of  such  act  being,  as 
it  seems,  cumulative.  But  see  Rose  ou 
Kvid.  4th  ed.  172.  See  form  of  certificate, 
Chit.  Forms,  3U1 :  and  see  Id.  for  a  form 
ot  the  affidavit  to  procure  it  See  also  a 
form  of  certificate  under  the  1  W.  4,  c.  7» 
Id.  101. 

it)  See  forms  of  a  writ  upon  a  single 
demise.  Chit.  Forms,  390;  upon  a  double 
demise,  Id.  3M)»  391. 


(ti)  MoHneux  v.  Fw^rom,  P 
Leewe  of  Maeeeif  v.  Ejeetvr,  ] 
F>xch.  It.  457:  LeteeeqfLhte^ 
Batty  Rep.,  Q  B.  Ir.  4iV3. 

( r)  Doe  Pate  v.  Roe,  1  Tau 
ruling  Radci^  v.  Tate^  I  K 
eembie,  also  overruling  Kiturm 
6  Mod.  27;  1  Salk.  321.  & 
rowing  the  doctrine  laia  do 
Pth  ed.  1247.  (See  Doe  v. 
Dowl.  200). 

Uf)  See  Davie$  A.  Pover  ▼•  - 
892. 

i:)  See  the  form,  Chit.  Fo 

(<i)  See  the  forms  of  writ  * 
and>L>ii.for  oosts,  in  aanM 
Forms,  393 ;  the  like,  with  a 

[b)  Ante,76l.  Seethefanm 
ea.  ea,  for  the  defendant's  e 
ment.  Chit  Forms,  387  to  3f 
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I. 


mUmm  that  the  3  wSf  4  FT.  4,  c.  67,  s.  2,  allowing  writs     chap. 
atkn  to  be  tested  on  the  day  on  which  the  same  are  is-  _^'*^Jil 
■d  to  be  made  retumahle  immediately  after  the  execu-  Teste,  an.; 
Iml^  is  not  applicahle  to  writs  of  execution  in  an  ac-  ^*^^^  "f. 
f^jieiment,  hecaose  that  act  was  passed  to  amend  the 
■ttyof  PtoceflB  Act,  within  which  the  action  of  eject- 
loot  indoded ;  the  point,  however,  is  not  yet  settled, 
'fodictand  judgment,  where  the  landlord  defends,  ex-  Leave  of 
aay  be  issued  against  him  without  any  further  order  ^^JJJ;^ '  "^ 
Nmrt:  but,  when  the  landlord  is  admitted  to  defend,  ^' 

Ipnent  is  entered  against  the  casual  ejector,  with  a 
nucution  until  further  order,  and  the  landlord  does 
iir  at  the  trial,  and  the  judge  does  not  certify  under 
.4i^  1  W.  4,  e.  70,  s.  88,  or  1  W.  4,  e.  7,  the  lessor, 
i  takes  out  execution,  must  move  the  court  for  leave 
and  the  rule  is  not  absolute  in  the  first  instance  (c). 
I  ease,  a  writ  of  error  brought  by  the  landlord  may 
I  for  cause,  and  will  be  a  sufficient  reason  against 
at  execution;  but,  if  the  landlord  omit  the  oppor- 
shewinff  it  for  cause,  the  execution  is  regular,  and 
r  aet  aidde  (d), 

T  to  sue  out  the  writ,  enqron  it  on  parchment;  get  it  Habere  Fa 
( the  time  ywget  the  tont  sealed,  you  must  produce  to  ™.how»ucti 
eftke  writs  the  postea  tmd  judgmetU  paper  (e)  ;  and 
*s  eerti/Uate  for  immediate  execution,  if  any.     There 
sum  fir  am  precipe  for  the  writ  (f),  nor  need  it  be 
).    JLeare  the  writ  at  the  sheriff's  office,  and  get  a  war- 
;  give  the  warrant  to  the  officer,  and  he  will  execute  the 
mttsng  the  lessor  of  the  plaintiff ,  or  some  person  on  his 
to  possession,  upon  the  premises  being  shewn  to  him, 
fiction  of  relation  to  the  teste  of  the  writ  is  to  be  sup- 
the  maintenance  of  Ayfiii  of  habere  facias  possessto- 
Therefore,  if  tested  on  the  last  day  of  the  preced- 
it  mav  be  sued  out,  though  the  lessor  of  the  plain- 
ice  dead.     In  an  ejectment  against  a  feme  sole,  who 
lefore  trial,  and  a  verdict  and  judgment  were  obtained 
er  by  her  original  name,  it  was  held,  that  it  was  not 
to  issue  an  h<iu>ere  facias  possessionem  and  Ji,  fa,  against 
le  same  name,  though  the  fi.  fa,  was  ino]>crative  (i). 
ficer,  if  necessary,  may  break  open  doors,  in  order  to  How  exe- 
ji  habere  facias  possessionem,  if  the  possession  be  not  *™**^'* 
iven  up ;  or  he  may  take  the  posse  comitatus  with 
e  fear  violence  (it).    And  after  he  has  got  admission, 
emove  all  persons,  goods,  &c,,  from  off  the  premises 
gives  possession r/).    If  there  be  several  tenements,  where  th^rp 
aaefltfion  of  several  tenants,  the  officer  must  give  pos-  5^^"'^ 
f  each  separately ;  the  delivery  of  the  possession  of 
nent  in  the  name  of  all,  is  not  sufficient (m);  but  if 
al  tenements  be  in  possession  of  one  tenant,  and  in- 

rSX  t^iurre  ax  to  the  efl^t  of  the  3  &  4  W.  4, 

tor  Mttnrta  ▼.  G&Jba,  1  Chit.  c.  (^,  s.  2. 

«  SbMN*  ▼.  Miuten,  Id.  i2X).  (<)  Due  Taggart  v.  Outcha-t  3  M.  dc  SeL 

,  S  W.  4,  r.  Ibi  R.  H.>  2  Ac  3  537. 

^oL  I.  4fiO,  4SI.  (k)  5  Ca  91  b :  Vol.  I.  4iin.  \m. 

p  S  W.  4,  r.  76.  (/)  Vplon  if  WeW  rtue,  1  Ixxm.  145. 

r&  (m)  3  Ho.  Abr.  ISO:  i  Sellon,  2ii3. 
▼.  Ht€,  4  Burr.   1070. 
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eluded  in  the  aame  action^  poeseflBioii  of  one  in  t 
.  the  whole  will  be  safficient.  If  he  give  poenni' 
than  he  onght,  the  court  afterwards,  npon^pUc 
order  it  to  be  restored  (»).  Thus,  whm  an  ejo 
brought  by  a  tenant  in  common,  to  recover  five-e 
cotte^,  and  the  sheriflF,  in  exeieution  of  the  writ  of 
turned  the  tenant  in  posBeasion  out  of  the  cottage 
«the  courts  upon  application,  granted  a  rule  upon 
and  the  lessor  of  the  plainti^BP,  requiring  them  to 
tenant  to  the  possession  of  three-eighths  of  the  p 
Where,  in  ejectment  by  a  landlord  against  his  tenai 
holden  over,  the  crops  upon  the  lands,  when  seizec 
writ  of  possession,  were  more  than  sufficient  to  pay 
of  rent,  &c. ;  yet  the  Court  of  Common  Pleas  refoi 
the  landlord  to  pay  over  the  surplus  to  the  tenant! 

It  is  the  practice  for  the  lessor  of  the  plaintiff 
sheriff  security,  to  indemnify  him  from  the  de£e 
then  for  the  sneriff  to  give  the  lessor  executioi 
he  demands  (a). 

If  the  yearly  value  of  the  premises  do  not  es 
the  sheriff  is  entitied  to  a  poundage  of  I2d,  in  ever 
if  it  exceed  100/.,  then  to  6d,  for  every  209. 
sum(r). 

The  tenant  or  tenants  in  possession,  however, 
save  the  expense  of  executing  a  writ  of  possesion, 
to  the  lessor  of  the  plaintiff  («).    Let  this  attomme 
ten  upon  unstampea  paper,  and  signed  by  the  ten 
presence  of  a  witness. 

It  should  also  be  observed,  that  the  plaintiff  he 
ment  to  recover  his  term,  may,  it  seems,  if  he  can  • 
out  force,  enter  without  suing  forth  a  writ  of  posse 
where  the  land  recovered  is  certain,  the  recoverer 
out  force,  enter  at  his  own  peril;  and  the  aasiste 
sheriff  is  only  to  preserve  the  peace  (<). 

A  judgment  in  an  action  of  ejectment  in  an  inf 
diction  is  not  within  the  meaning  of  the  19  G.  3,  < 
and  if,  therefore,  the  defendant  leaves  the  juris< 
judgment  cannot  be  removed  into  a  superior  coi 
purpose  of  execution  (ti). 


]5.  Restitu- 
tion. 

Writ  of. 
Order  for. 


15.  Restitution, 

A  writ  of  restitution  may  be  awarded  when  the 
is  reversed  ra;). 

A  writ  of  restitution  does  not  lie  to  obtain  re-p 
premises  obtained  possession  of  under  a  writ  of  na 
poMessionem  which  has  been  set  aside;  but  thi 
such  a  case  will  nevertheless  award    possession 


in)  Connor y.  West,  5 Burr.  8673:  Runn. 
Eiect.  432. 

(o)  Due  Saul  v.  Daumm,  3  Wils.  49i 

(p)  Doe  Upton  v.  fViOierwiek,  3  Bing. 
11;  10  Moore,  967.  &  C 

iq)  Runn.  E^ect.  434:   Harr.  L.  ft  T. 

887. 

(r)  3  0. 1,  c.  16,  s.  16  :  lee  ante,  VoL 
L416. 

(«)  See    fbim  of   attornment.    Chit 


Forms,  395. 

it)  Run.  Eject.  424:  2Sd 
731,  73S.  But  in  Z>oe  Sta 
O.  B.,  25th  Nov.  1837,  Pattet 
the  oorrectnen  of  this  pas 
856:  2  Nev.  ^  P.  fl06). 

(w)  Doe  SAnvleM  ▼.  Sk^ 
408. 

(x)2ULPr.IU^777.  J 
Forms,  125. 
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itonJ(f).    Where  a  judgment  irregularly  obtained  was  set     chap.  i. 
ade,iiiKl  the  possession  that  had  b^n  given  upon  the  execu-     *^*'^- ' 
fln  Mtlered  to  be  restored ;  but  from  the  lessor  of  the  plain- 
fBi,  who  held  the  possession,  having  absconded,  the  rule  be- 
■■effleflectaal— restitution  was  awarded  (;?). 

He  order  to  restore  possession  on  setting  aside  judgment  The  order 
*ibH  be  directed  in  the  first  instance  to  the  lessor  of  the  ^*tlSd^?ihe 
llBtiff.    In  a  late  case,  where  the  defendant  obtained  aLeMornftht- 
Mv'f  order,  setting  aside  a  judgment  irregularly  o1)tained,  p^*»""^- 
M  eniimanding  tlie  sheriff  to  restore  possession,  the  court 
U^  that  the  order  should  have  been  on  the  lessor  of  the 
Jwiffand  not  on  the  sheriff,  and  set  aside  writs  of  resti- 
ktin  soed  out  on  the  order,  together  with  so  much  of  the 
triersB  was  directed  to  the  8heriff(a). 

16.  Scire  Facias, 

lithe  plaintiff  neglect  to  sue  out  his  execution  for  a  year  ifi.  sdrv 
■id  A  day  after  judgment,  he  must,  in  general,  revive  the  judg-  ^"^"^ 
t,  as  in  other  cases,  else  the  court  will  award  a  restitution  iiJJ^  i)iy**' 
^erroniee  emanttrit(b);  and  when  the  judgment  is  against 
cuoai   ejector  the  terretenant  must   be  joined  in  the 
«nt(e). 

If  the  pliuntiff  where  he  is  a  realoersony — ^but  this  is  rarely  After  the 
tier  the  case,— die  after  judgment,  nis  executors  cannot  take  ^^^  "'  ^" 
oil  execution  without  a  scire  facias^  for  they  are  not  par- 
ties to  the  judgment;  though  if  execution  has  been  regu- 
krij  Issued  out  in  the  lifetime  of  the  testator,  the  sheriff  may 
neentc  it  after  his  death ;  because  the  authority  is  from  tlie 
eimrt,  and  not  from  the  party  (c?^.  If  the  lessor  of  the  plain- 
d^  after  the  teste  of  the  writ  of  habere^  but  1)efore  it  is 


CI 


actaally  sued  out,  it  is  not  necessary  to  revive  the  judv- 
Mat  by  wcire  facias;  and  as  he  is  not  a  party  on  the  recora, 
it  seems  no  «ctr«yackif  would  be  necessary  if  he  died  before  the 
iNfc  of  the  writ,  although  this  appears  doubtful  (e).  If  a  sole 
defendant  dies  after  judgment  ana  before  execution,  it  has  been 
doubted  whether  a  scire  facias  is  necessary,  because  the  exe- 
cotioD  is  of  the  land  only,  and  no  new  person  is  churned  (/); 
hot  the  safest  course  is  to  sue  out  a  scire  facias  (p).  Tlie  scire 
hdat  in  such  a  case  must  be  against  the  terrctenants  of  the 
lud,  and  not  against  the  executor,  without  naming  him  terre- 
tenant  (A).  And  as  a  scire  facias  for  the  land  must  issue 
iRiiiist  tue  terretencmts,  whoever  they  may  be,  it  will|  also  be 
neeessaiy  to  sue  out  another  scire  facias  for  the  costs  against 
the  personal  representative,  unless  he  be  himself  the  terre- 
taunt. 

Ifthe  judflfment  be  acainst  a  feme  sole,  who  marries  before  After  Mar 
execution,  an  habere  facuis  possessionem  should  be  sued  out  m  ^^ 

111  Dv  SirrtHr  T.  Lord,  6  DowL  8M;  (e)  WUhern  v.  Harrit,  Lord  Rayin.  806: 

ffer.irP.aM:  7  A.acE.(;iO,&C  Ad.  ^kctMi. 

U)  2  Selkm,  Pnurt.  804:  Hart.  L.  &  T.  (d)  Run.  Eject  429:  Harr.  L.  Ac  T.  2nd 

Ml  cd.  WM. 

M)  Dw  T.  WUhmu,  9  A.  &  F.  381;  4  «•)  Dnti  Beyer  v.  Rm.  4Burr.  197n. 

VcT.  Sl  M.  ^»,  S.C.:  Me  th«  notet  In  4  {/)  Per  Holt,  C.  J.,  inWithert  ▼.  Hama, 


*•».  k  M.  san.  l-OK*  Raym-  *«:  *»*  rid*?  PrtJrter  v.  John- 

m  f>kur.  Ch.  3:  Hcrr.  L.  ft  T.  8fB:    «on,  2  Salk.  Qui;  Lord  Raym.  (MB,  S. C 

>»^.Ijm4,  iSer.  ac  P.  6M.  See  the       or)  Ad.E}ecL34B. 
hm,  ChiL  FoffiiMp  IM.  (A)  2  Sellon,  2U4. 


770  Ejectmenfy  in  ordinary  Cases. 

Boor  in.    the  maidcn  name  of  the  defendant  for  the  land,  andiigj 
i'AHTi.     facias  should  be  issued  against  the  husband  and  wifcfof 

C0St8(it). 


.     ■  SficT.  2.    ■  ■  ■.. 

Proceedings  in  Ejectment y  upon  a  Vacant  ^ottwiio*/^ 

Entry  with-  We  have  already  observed,  that. where  a  person  has  a  ia^ 
out  Action.  Qf  entry,  he  may,  if  the  premises  be  unoccupied  and  imtm 
in  a  peaceable  manner,  and  without  using  sucii  force  as  won 
amount  to  a  forcible  entry,  eiiter  and  take  possession  cf  ilM 
mthout  bringing  an  ejectment;  though,  io  mostcaact,  U 
best  to  proceed  by  ejectment  (/).   . 

What  a  vacant  JVhot  a  vacant  Possession,^  Where  there  ia  no  tan 
PiiMeMion.  upon  the  premises,  as  observed  m  a  rcceni  valuable  Wofk(i 
a  distinction  must  be  taken  between  cases  where  tlie  teu 
has  actually  abandoned  the  possession,  and-  where,  aldiM 
hti  hiis  discontinued  to  occupy  the  premises,  he  has  still 
taiued  the  virtual  possession  of  them(fi).  In  the  fbimerci 
the  landlord  must  proceed  in  the  ejectment  as  upon  a  van 
possession  (o) ;  in  tlie  latter  case  he  must  proceed  in  the  oi 
nary  way,  after  having  efifccted  the  best  service  of  the  dec 
ration  in  his  }>ower.  Nice  distinctions  are  drai^'n  as  to  w! 
is  a  vacant  possession.  Where  tlie  tenant  of  a  house  loci 
it  up,  and  (|uitted  it,  it  was  held,  that  the  landlord  sho 
treat  it  as  a  vacant  possession  (/?).  Where  the  lessee  of  a  p 
lie-house  took  another,  and  removed  his  goods  and  fiun: 
but  left  beer  in  the  cellar,  it  was  •  held  that  a  proceeding  ai 
a  vacant  possession  was  incorrect,  because  the  lessee  still  c 
tinned  in  possession ;  and  a  case  was  mentioned,  where  leav 
hay  in  a  barn  was  held  to  lie  keeping  possession :  it,  howe' 
a])peared  in  the  latter  case,  tliat  the  attorney  for  the  pliui 
knew  whither  the  lessee  had  removed,  and  might  have  ser 
him  personally,  which  could  not  1>e  done  on  the  premises, 
the  case  of  land,  to  which  there  is  no  house  or  bom,  b< 
rented,  if  it  be  known  where  the  tenant  lives,  he  must 
served  (q).  Where  a  serviint  of  the  deceased  tenant  renu 
ill  possession,  the  jdaintiff  ought  to  endeavour  to  get  pos 
sion ;  and,  if  he  resists,  such  servant  may  l>e  treated  as  teni 
and  the  declaration  may  be  served  on  him  as  such ;  and,  ii 
does  not  resist,  it  seems  that  the  lessor  may  treat  it  a 
va^^-ant  possession  (r).  Ser>4ce  on  the  exiHJUtors  of  the  '. 
tenant  in  possession  is  Imd,  if  it  does  not  appear  that  tl 
were  tlie  tenants  in  possession  (jr).  A  labourer  who  does 
pay  rent,  has  been  held  to  be  an  occupier,  on  whom  ser 


(k)  Doe  Taftgrnt  v.  Butcher,  3  M.  i    691 ;  2  C.,   M.  &   R.  «.  S.  C,  

Selw.  W7. Sfimt-rll  v.  Hoe.   Doe  ytmmm  v.  Ar 

(0  Anfe,  731.  Dowl.  3f>9,  42»:  Doe  v.  Ri>e,  A  DowL 

(m)  Mr.  "«""""••  witjon  of  Wood-  (p)  />»  D,nrlingUm  {Ij^)  v.  Qk*. 

fair*  Law  of  Landlord  «r  Tenant,  837-  A  C  25}J:  Hair.  L.  *  T.  827. 

-^V^J^  "''"'»  "J^^'  ?   ^"'''-  <«>  Samge^.  Dent,  S  Str.  1064. 

aW:  ly^  i'/'^rrw;' V.  «<-*,  7 powl.  33fi.  (r)  I>*  Atktn»  v.  Roe,  i  Chit.  179. 

(o)  S)«J  DiHi  Scfiovell  V.  Rve,  3  DowL  (#}  Due  Foul  v.  Htrrtf,  1  Chit.  IfS. 


Entry,  Lease,  Ouster,  ^.  77] 

fjectment  i8goo<l(^).  Where  the  preiniseii  conbidted  of  Chak  i. 
vion,  and  four  sinall  houiies  in  a  yard,  surrounded  by  a  ^»*^-^' 
tJirough  which  was  a  door  to  them,  forming  the  only 
I  of  accedSy  in  one  of  which  small  houses  resided  a  man, 
ras  permitted  to  live  there  merely  to  take  care  of  them 
e  mansion-house,  the  rest  of  the  messuages  being  vacant^ 
irt  refused  a  motion  to  make  service  on  him  good,  and 
nended  the  plaintiff  to  affix  a  declaration  on  the  empty 
f  and  then  to  move  that  it  should  be  deemed  good 

(«)• 

plaintiff  in  an  ej^ment  on  a  vacant  possession  should, 
«al,  be  more  strict  in  his  proceedings  than  in  a  con- 
pooocTOJon  (x). 

f.  Lease,  Ouster,  Sfc,']  In  order  to  maintain  ejectment  Entry,  i^a*«, 
eamt  poeseasion  (^),  an  actual  entry  must  Arst  be  made  ^^*^'  ^*^' 
tome  port  of  the  premises  in  question.     This  must  l>e  By  whom. 
ther  by  the  lessor  of  the  plaintiff  himself,  or  by  some 

authorized  by  him  for  that  purpose  by  a  letter  of  at- 
(z).     A  subsequent  authority,  by  a  letter  of  attorney, 

it  seems,  suffice  (a). 
m  the  lessor,  or  his  agent  authorized  by  power  of  at-  How. 
t  goes  for  the  purpose  of  making  the  entry,  he  should 
ompanied  by  two  friends ;  and,  having  made  the  entry 
he  premises,  let  him  there  execute  a  lease  of  them  (pre- 
r  prepared)  to  one  of  his  friends,  and  put  him  imme- 
'  in  possession  ;  the  other  friend  is  then  to  enter  upon 
noises,  and  thrust  the  lessee  out ;  whereupon,  this  se- 
easee,  the  ejector,  is  immediately  served  with  a  decla- 
in  ejectment,  (also  previously  prepared),  in  which  he  is 
defendant,  and  the  other  fnend  plaintiff.  All  this 
.  be  done  before  the  first  day  of  the  term ;  otherwise, 
anot  move  for  judgment  during  that  term  (6).  It  may 
MBary  to  mention,  that  an  attorney  cannot  be  lessee  in 
ae  (c). 

he  premises  in  question  be  a  house  merely,  and  the  whatasuiH. 
e  locked,  in  such  a  case,  getting  upon  the  threshold  of  <=^*  ^^^ 
K>r,  and  putting  his  finger  into  the  key-hole,  will  be  a 
snt  entry  upon  the  part  of  the  lessor  or  his  attorney,  if 
letter  can  be  made  without  force.  Where  there  was  no 
iie,  laying  hold  of  an  iron  bar  attached  to  the  door  was 
ifficient  (a). 

^aseutJ}  In  this  action  of  ejectment  upon  a  vacant  pos-  judgment. 
,  no  person  claiming  title  can  be  let  in  to  defend,  but 

Brcr  ▼.  Smiih.  2  Ld.  Ken.  511.  {a)  .Sec  Ca  Lit.  9i5.  a.,  2r>8.  a.:  hlichft 

rtdiift  Pnc.  443.    .See  the  above  v.  Artam*,  2  Str.  1128,  where  it  was  held, 

Iseted  in  llarr.  L.  dc  T.  K27.  that  a  sutytequent  aMtent  before  the  day  of 

B  Amm,  3  Chit.    Refi.   1H8.     In  the  demise  was  sufficient  witfuntt  deM  or 

e,  the  plaintUr,  having  obtahfted  writing  to  take  ndvantage  of  a  condition. 

t,  acgiMted  to  take  away  the  (VrMc/erm  v.  />unn,  1  Moo.  &  P.  77<^;  4 

3  after  two  days  after  the  term  Bing.  722,  &  C.) 

diriudgnicnt  waaobtidned;  and  <6)  See  form  of  lease,  Chit.  Forms.  .IW?; 

tftraiM  toaabiathhnin  thenext  of  declaration  and  notice  to  apitear.  Id. 

3!r7. 
to  whst  ia,  •«•  ante.  77^11  («•)  R.  M.,  IGM.  s.  1 :  Hawkiru  v.  Mag- 

Conn  of  letter  of  attorney.  Chit.    neV,  3  Doug.  JOB:  VoL  I.  n.  48. 
aSS;   aul  of  atBdavit  of  execu-       (d)  Doe  Frith  v.  Roe,  2  Dowl.  4jl. 
M. 

11.  O 
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ht  that  can  firrt  seal  a  lease  upon  the  pre 
poan(wimon(g) ;  and  persons  haTing  any  clai 
mnst  haye  reconrse  to  their  action*  Conaei 
4xf  the  plaintiff  may  inunediatelj  proceed  to 
the  defendant.  For  this  pnipose,  makt  a 
£Btryy  htuey and tnuter^  ananf  theMrfrioB^fi 
maiiceif);  anneKtoittkehhtr^ftkeatSorm 
tomf^fme  deekmOiom  and  notice;  and  kt  l4 
hifsrt  a  jndge  vr  a  eommisnener.  Indorse 
judgment  aaaimi  the  de/mdanty*'  and  get  U 
draw  tip  M«  r^de^  and  proeeed  U  tign  nu 
«Dte,  722/  then  em  oiU  execution  (g).  If  tl 
eiUed  ^  power  ofattoma^f  there  mmst  alio  bt 
execution  of  eucn  power  (h).  In  the  Common 
of  the  entry^  leaeey  and  ouetOTy  Scc^  is  mnmeee> 
court  the  practice  ie  for  the  pknntiffy  at  JIrM 
pleady  as  in  ordinary  easesy  and  at  <A0  expira 
pleading,  if  ^mre  he  no  appeofxmeeand  plea, 
nkiBUt 

See  irtat.  11  G.%,  c  19,  s.  16^ A^7  O.  3, 

a  power  to  two  justices  of  peace,  when  pre: 
hy  a  tenant,  and  no  sufficient  distress  is 
them  to  answer  the  arrears  of  rent,  to  give  ] 
to  the  landlord  (t). 


Skct.  3. 


Proceedings  in  Ejectment  hy  Landlord^  for  1 

payment  of  Rent  {h). 


1.  Where  there  is    a    sufficient 

Distress   upon    the    Pre- 
mists  J  772. 

2.  Where  there  is  not  a  sufficient 

Distress    upon    the    Pre- 
mises, 

Statute  relating  to,  774. 

Search  for  Distress,  id. 


Declarati 

774. 
Judgment 

EJectot 
Appearar, 

Proeee 
Tender    i 

Equity 


i.Wherethere       ^-   Where  there  is  a  sufficient  Distress  upo 

»  a  sufficient 

DutKM  upon      If  the  tenant  forfeit  his  term  hy  the  non- 
the  Premi«e».  ^^^  landlord  may  proceed  to  recover  posse 


(0)  BuU.  N.  p. }». 

(/)  See  fonn,  Chit  Forms,  397. 

{g)  Id.  aes,  dn, 

{h)  See  the  form.  Chit.  Fonm,  306;  we 
■■  to  die  fonn  of  rule  for  judgment 
against  defendant.  Id. :  of  the  i  rtedpe  Toe 

Spearance,  Id.;  of  the  judgment,  and  of 
e  writ  of  poeacwioo,  Id. 
(i)  See  Rx  p.  FUfon,  1  B.  *  Aid  3l»: 
Battm  V.  Oanw,  A  D.  &  R.  A58;  3  B.  ft 
C.  619»  641*  &  a.-  IMtr  ▼.  Brown,  3  D. 


&  R.  501 ;  I  C.  dt 
(*)  It  is  unnea 
larly  the  cases  in 
is  reserved  to  tl 
tenant  is  guilty  o 
by  not  repairing, 
actual  entry  is  no 
landlord  to  take 
feiture.  {Oatet  v 
The  proceedings 
nary 


Where  eufieieiU  Distrese.  7 

b)r  ejectment  rn.    The  mode  of  proceeding,  however,    chap. 
aenmiDg  as  there  is  or  is  not  a  aufhcient  distress  upon     ^"^''' 
fnam  to  answer  the  Amount  of  the  rent  due :  if  tliere 
M  a  nffident  distren  upon  the  premises,  the  proceeding 
bemdir  the stat.  4  0. 2,  <;.  28,  #.  2;  if  there  be  a  sufii- 
iktOMt  ^  proceeding  must  be  at  common  Uw(m). 
li  pveeeding  at  common  hiw  shall  be  first  considered. 
Bm  jM  commence  the  action,  and,  indeed,  before  the  Denumi  i 
!  can  be  incurred,  a  demand  must  have  been  made  of  ^)fj|^'^ 
■Bit(s);  oaleas  there  be  an  express  stipulation  or  agree-  and  how  r 
'  between  the  parties  dispensing  with  such  demand  (o).  ^^'^'"^ 
ii  a  great  strictness  required  in  this  respect ;  for  the 
M  law  does  not  favour  forfeitures.    The  aemand  must 
'*i^  in  fiiet,  although  noperson  be  present  on  the  part 
'  Ae  tenant  to  answer  {p  ).    The  landlord  must  go  in  person, 
roeeste  a  fomial  power  to  another,  who  must  go  i^  per- 

gf).  If  the  lease  do  not  specify  where  the  rent  is  to  be 
tbe  demand  must  be  maae  upon  the  land,  and  at  the 
notorious  place  of  it;  and,  therefore,  if  there  be  a 
MSv-hoQse  upon  the  land,  the  demand  must  be  made 
||tti  front  door  of  it :  but  it  is  not  necessary  to  enter  the 
^  Yet  if  the  tenant  were  to  meet  the  lessor  on  or  off  the 
^  9i  any  time  on  the  last  da^r  given  him  to  pa^  the  rent, 
tf  then  tender  him  the  rent,  it  would  be  sumcient  to  save 
»fcrfeiture(r).  If  the  lease,  however,  specify  a  place  for 
*■  payment  of  the  rent,  the  demand  mast  be  made  at  that 
'  no  other  («).  '  Also,  the  demand  must  be  made  precisely 
he  List  day  on  which  it  can  be  paid  to  save  the  forfeiture ; 
•rhere  the*  proviso  in  the  lease  is,  that,  if  the  rent  be  be- 
I  and  unpaid  for  the  space  of  twenty  days,  the  lessor  may  re- 
r,  the  demand  must  be  made  on  the  twentieth  day,  at  some 
enient  time  before  sunset  {t) ;  or  according  to  a  dictum  of 
[  Tmierdeny  C.  J.,  at  sunset  (tc);  a  demand  at  one  o'clock  in 
lay  will  not  do  (ti).  And,  lastly,  the  demand  must  be  made 
e  precise  sum  due,  and  not  a  penny  more  or  less(i;) .  Where 
rent  was  pavable  quarterly,  and  more  than  one  quarter 
due,  it  was  held,  that  only  a  quarter's  rent  should  have 
demanded  (jf).  If  the  rent  be  not  paid  when  thus  de- 
led, the  tenant  forfeits  his  term,  and  the  landlord  may 
iter  for  the  forfeiture ;  that  is,  he  may  bring  an  ejectment 
cover  the  possession  of  the  premises ;  for  an  actual  entry 
t  necessary  in  this  case  (z), 

le  proceedings  in  this  ejectment  are  the  same  as  in  ordi-  other  Pr 
eases,  as  described  in  the  preceding  two  sections,  accord-  ««**"«»• 
s  the  tenant  is  in  possession,  or  the  possession  is  vacant. 

le  may  alw*  v  we  hvre  a^cn  ante,  {»)  Co.  Lit  202.  a. 

V,  obtoin  poMcwkm  without  an  {t)  Ca  Lit.  »ti.  a.,  and  note  .3:  HiU  ▼. 

nr. If  the  premiset  be Tacant.  &c.  Grmii^,  Plowd.  I72  b:    Duppas.  Mayo, 

hr  yotater  v.   WttntUnMt,  7  T.  R.  1  Saund.  SH7. 

IV  Chm^ff  r.  Ri/mm,  S  C.  A  P.  (u)  Doe  Wheeldon  v.  Pout,  3  C.  &  P. 

613. 

to.  Abr..  Demaunde,  pL  la  (j)  FaMan  Sg   Wittdtor'a  com;,  1  Leon. 

NT  Jfarrif  V.   Mat*er;  2  B.  A  C.  306:    VaMtm  v.    Winaun.  C'ro.  El    £U9: 

D.  *  R.  45.  &  C-  GuoOfight  v.  Dm  WhmUkm  ▼.  PmU,  3  C.  &  P.  613. 

noam.4aa.  (y)  '^  Whuddon  v.  Pau/,  3  C.  A  P. 

UhZt.  »«Mif,  Plowd.  70  a.  b.  618. 

^wZi  ▼.  Itm^B  7  E**^  3ltX  (z)  Anon,,  1  Vent.  248:  Uttte  v.  Hmton, 

w  Lie  901'  bk«  9"'*  **  •  ^^  Fortter  2  L.  Raym.  7fi0:  1  Salk.  2.'K),  S.  C. :  Oerkw 

1-^  7  T  &.  117:  Dvmpm  y.  M^^,  v.  PifwfU,  1  Saund.  319:  Duppa  v,  Ma^» 
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DifflcuUies  of 
proooedinff  at 
CnminoMLaw. 


Ejectment  for  Non-paymeHi  of  Rent. 

This  mode  of  proceeding  upon  a  forfeiture  for  non-paynMflt 
of  rent,  when  there  is  a  sumeient  diiitress  upon  the  piviniML 
is  8eldo^l,  however,  adopted  in  practice :  firsts  o.n  account  if 
the  great  nicety  to  be  observed  in  the  previous  demaQ4  ^^ 
rent;  and  secondly,  because  the  tenant,  by  fili%  a'bUt.jll 
equity,  may  obtain  an  injunction,  and  stay  the  pripoeedii^ 
upon  payment  of  the  rent  in  arrear.  *  .    ^ 


'•■..I 


I'l- 


2.  Where  there 
u  not  a  tuffl- 
cient  Diatreu 
upon  the 
PremUes. 

Statute  a«  ta 


Search  for 
Uiktrcfts. 


Declaration, 
and  Service 
of. 


2.   Whtrt  there  is  not  a  sufficient  Distress  upon  tke 

Statutfi  as  to."]  If  a  term  ,be  forfeited  by  the '  Aon-payflMft 
of  rent,  and  there  be  not  a  sufficient  distress  upon  thfe  jln^ 
mi8cs(a),  the  proceedings  in  an  ejectment  by  the  landmd 
for  the  recovery  of  the  possession  in  such  a  case  are  r^km 
by  Stat,  i  G.  2,  c.  28;  by  which  it  is  enacts,  that-,!rdl 
cases  between  landlord  and  tenant,  as  often  as  it  shall  IjWMi 
that  one  half-yearns  rent  shall  be  in  arrear,  and  the  Ifm^lM 
or  lessor,  to  whom  the  same  is  due,  hath  right  by  law,  to  if? 
'enter  for  the  non-payment  thereof,  (».  e.  where,  by  t&e  ea;  " 
i^rms  of  the  lease,  a  rif^ht  oV  re-entrv  has  l>een  reserved 
sucti  landlord  or  lessor  shall  and  may,  without  any  f<£i 
demand  or  re-entry,  serve  a  declaration  in  ejectment  fbr^tbl 
recovery  of  the  demised  2)^emi8es,  and  recover  theteuu  pij^ 
vided  no  sufficient  distress  was  to  be  found  oh  the  premuei^ 
[countervail  the  arrears  of  rent;  and  unless  thc^  tenant  bay  tltt 
rent  an<l  costs  within  six  calendar  months,  he  is  to  be^cprim 


■:c 
rot 

KS 

'r 

fl 
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•-•1 
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demand  (c). 


Search  for  Distress.']  Before  proceeding  under  this  act  y9i 
must  make  diligent  seartth  over  the 'premises,  after  the  ezptf^ 
tioii  of  the  time  limited  for  payiiient  of  the  rent,  to  ascertaiB 
the  iijLsufficieucy  of  the  property  there  to  answer  distresSy'and 
you  w'Jll  have  to  prove  8uch  search  at  the  trial  (rf).  Bu[t  if 
the  tenant  prevented  the  searcli,  thiit  would  supersede  the 
necessity  for  it  («).  * 

Declaratiofiy  and  ^Service  of!\  TKe  declaration  is  the  faurte  » 
in  ordinary  cases.  The  demise  must  l)e  laid  on  a  day  wHen 
the  forfeiture  wiis  complete,  and.  on  or  after  a  day  when  it  is 
certain  there  was  not  sufficieiit  pVoj)erty  to  distrain  upbn^jf ). 
If  the  possession  he  vacant,  the  notice  is  signed  by'thetihun- 
tiif's  attorney,  and  directed  to  the  tenant  late  in  possession (^). 
If  the  tenant  be  in  the  wciipation  of  the  i>reini«es,  the  declara- 
tion and  notice  are  served  in  the  same  manner  as  directed 


I 

r 


r 
I 


(a)  Doe  FrjTjrftfr  x.WawUmui,  7  T.  R. 
117:  />oe  ChantU&rt  v.  Robtott,  2  C.  & 
P.  245. 

(ft)  Woodf.  L.  at  T.  2nd  ed.  523:  Chit. 
CoL  Stat.  (i73,  n.  {k]. 

Ici  Dun  aOHfieki  y.  AUfxandn't  2  M.  Ac 
S^  52.'i :  Dor  Lawrenir  v.  Shawcrvu,  3 
B.  dc  C.  752;  5  I\  ^  K.  711,  &  C. 

id)  See  Due  Fiirnter  v.  IVanOaiUt  7  T.  R. 
117:  HtM  V.  Kint(t  Forrest,  Kep.  IHl 

{ei  Dot  Chifpendale  ▼.  D^mtnt  1  M.  & 


M.  77 

if)  Dor  V.  Futhau,  15  Eait.  SH6:  Dv 
IjnrrrtHr  v.  .S/mmxtum,  3  B.  &  C.  7A2:  i 

D.ic  n.7ii.  S.C. 

ifc)  Sec  fonn  of  declaratkm  and  nncitt 
where  the  premises  are  tenanted,  ChiL 
Ponm.  3(M;  and  of  affldaxit  of  tervier 
thereof.  Id.:  of  declaratkn  and  notkr 
upon  a  vacant  posseMioii.  Id.  909;  and  of 
atiidavit  of  service  thereof,  Id. 


Where  no  tujldeft  Distreu,  7" 

-743.     But  if  "the  same  cannot  be  legally  aerTe(I(A),     riAr.i. 
nt  be  in  actual  posBeaaJon  of  the  premises,  thtti  the      ^'"■^ 
be  aftxed  ajmn  the  door  of  any  denilseil  nfc^uage ; 
mich.  ejectment  shall  not  be  for  the  recoVerr  uf  cmy 
then  upoa  some  noUiHoua  place  of  the  lands,  tetie- 

lieT«<l  it  amenta  c«m|>riKed  in  snch  det'laration  in 
,  and  such  affixing  sUall  Iw  deemed'  legal  service 
whieh  service,  or  affixing  such  declaration,  shall 
be'plaM  and  9t«A()uf'%  denand    and  Te-entry"(i). 

m,ust  he  well  satisfied  tttat  there  is  no  proli^bilitv 
teqant  ciua  be  peivoqall^v  served  before  they  will 
I  affixing,  V»  be  legal  8emce(*). 

fU  »oainst  amual  ^)ettpr.']  If  the  tenant  tat(e  no  Judfincnt 
«»e  hiios^lf ,  nia^le  ^  (^rty  to  the  suit,  the  plaintiff  ^^J^^™™' 
k  .pro9e«d  to.  <il>taiii  rmdgment  against  the  casual 
M  ^L  ordinary,  caws,  ^n  outer  to  this — Zet  an  affl' 
\t»  aiaJe ,  of  the  strciee  orfiffixing  of  the  declaration  and 
d /!!."->  .fti-ifirifj  t/ini  " hatf-a-j/eart  rent  tcax  doe  be/ort 
yttioK  tMu  .Mcrped,  and  that  no  ruficient  dittraa  iros  to 
oit  tk*.  d^tnired  premiea,  counterrailmg  the  arrtart 
awj  tkat  th^  letmr  or  ktsort  hadpoicfr  to  re-fnttr"{l). 
]txnt  must  be  pontile  at  to  there  being  no  t»ffi<AeM  au- 


Annex  tiu  afidavit  (o  tie  declare 

^inrt.  the  carual  (jixtor,  dram  up  tt 

t  dv-eeted  ante,  74.%  7-K).     Which  judginenl 


wtetit   agtfinrt.  the  earual  (jwtor,  draK  up  the  rule,  and 


rule,  one 


_ ,  and  the  plaintiff  may  thereon  81 

mtion  ID  the  some  manner,  "as  if  the  rent  had  been 
lemanded,  and  a  le-entiy  made"(n). 

arance  and  Suhnf/ptent  Proeeedirtgg.']  The  appeorarce,  a^ 
id  other   proceedings   to  trial,   &c,,  are  the  samq  as  ^ 

mentioneii  in  the  first  section.     At  the  trial,  however,  ne 
jitilf,  in  addition  to  what  in  other  cases  he  would  have 

in  evidence,  must  prove  "that  half-a-year's  rent  was 
fore  the  declaration  wa«  served,  and  that  no  sufficient 
1  was  to  be  found  on  the  demised  jiremiscs  counter\'ail- 
)  urears  then  due,  and  that  Uie  lessor  had  power  to 

have  seen  that,  at  the  trial,  the  plaintiff,  on  proving  the  Mr 
profits,  may  recover  them  as  dainages(^).  °" 

fcr  of  Rent— Dill  in  Equity,  S^x.1  If  the  tenant  or  his  Tp 
■ball,  at  any  time  before  the  trial  (o),  pay  or  tender  ^ 
landlord,  bis  executors,  &c.,  or  pay  into  co'urt,  all  the 
I  amar,  ti^ther  with  costs,  all  further  proceedings 
case(r).      The  mor^agee  of  the  term  is  an  assignee 
the  act(j).    The  application  may  be  to  the  court  in 


•mU.  I  Burr.' 


■«l 
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cJmiaequenoe 
of  not  tender- 
ing Rent  or 
Filing  Bill 
in  time. 


Ejectment  for  Neim^pmfwieni  pfBjtmi. 

term  time,  or  to  a  judge  in  ▼aeatioii(^).  By  oonaenty 
.  court  or  a  judge  will^  eren  alter  execntion  execated^  ataj 
proceedings,  &^  on  payment  of  the  rent  and  eoetB(ii)« 
rent  to  be  paid  must,  it  seemfl^  be  ealon}ated  only  to  the 
rent-day,  and  not  to  the  day  of  computing  (v).  The  app 
tion  may  be  made  though  the  ejectm«Qt  be  not  wholly  Diy 
under  tne  act;  and  in  such  case  the  court  will  grant  H 
servinfl^,  however,  to  the  plaintiff  the  liberty  of  piooeedlii 
any  otner  title  (4;).  Where  the  lessors  of  the  plaintiff 
both  derisees  and  executors,  and  in  each  capacity  rant 
due  to  them ;  and  the  dcKfendant  moved  to  stay  the  prw 
ings,  on  payment  of  the  rent  due  to  the  lessors  of  the  ]dsl 
as  devisees,  they  not  being  entitled  to  bring  an  ejeetma 
executors;  and  there  appearing  to  be  a  mutual  debt  di 
the  defendant  by  simple  contract,  the  defendant  ofi«red  1 
into  the  whole  account,  taking  in  demands  both  aa  den 
and  executors,  saving  just  allowances;  which  the  lesio 
tlie  plaintiff  refused :  tne  rule  was  made  absolute  to  sta) 
proceedings,  on  payment  of  the  rent  due  to  the  lewx 
devisees,  and  costs (jr).  Where  the  rent  was  tendered  b 
notice  of  the  action,  the  proceedings  were  set  aside  far 
gularity ;  and  the  landlora  bavins  given  directiona  rem 
the  matter  to  his  attorney,  it  was  hem  to  amount  to  notmn] 

Or  the  defendant  may  apply  to  a  court  of  equity  for  f 
either  before  or  after  trial. 

But  in  case  the  leasee,  his  assignee,  or  other  person  clal 
or  deriving  under  the  said  lease,  shall  suffer  judgment  1 
recovered  on  such  ejectment,  and  execution  to  oe  exM 
thereon,  without  paving  the  rent  in  arrear,  together  witl 
costs,  and  without  nling  any  bill  for  relief  in  equity  w 
six  calendar  months  after  such  execution  executed ;  thei 
in  such  case  the  said  lessee,  &c.,  shall  be  barred  or  forec 
from  all  relief  in  law  and  equity,  pother  than  by  writ  of  € 
if  tbe  judgment  be  erroneous),  ana  the  landlora  or  lessor 
thenceforth  hold  the  said  demised  premises  discharged 
Huch  lease  (a). 


(f )  Ca.  Pr.  C.  B.  6 :  2  Sdlon,  187. 

(w)  Harr.  L.  &  T.  844.  See  Dm  Ijtm- 
bert  V.  Roe.  (3  DowL  557),  where  WitHamtt 
J.,  reftued  to  Mt  Mid*  tbe  prooeedingt 


after  execution  executed,   wheve  thtfie    BL  747> 


(X)  BulL  N.  P.  97. 
(y)  i  SeL  Prac  211 :  Duekwvti  i 
ley  V.  TunMallt  Barnes,  IS4. 
(3)  Goodright  Stevenmm  v.  Nerigki 


were  other  grounds  of  forfeiture  besides 
the  non-payment  of  renL 
(V)  Doe  Harwwrt  v.  Bm,  4  Taunt  883. 


(a)  4  O.  2,  c.  28,  s.  2:  tee  Om  A 
▼.  Lawiit  1  Burr.  614;  2  LA.  Ko: 


Proeeeiu^  umkr  1  G.  4»  e.  87«  777 

Cbap.  I. 

Sbct.  4.  ««cT<» 

iMwjy  M  J^edmaU  iy  Landkrdy  tmder  Sua.  iG.i^e,  87, 

fl#  Ohw  <Aff  SUamU  9-  780. 

fli,  777.  Appmrtmtt  amd  Pim^  781. 

i  ^  FaiwunVMi,  778.  Imm,  4v.^  id. 

tUm  mmd  NUiee,  id.  Triml,  ^-c,  id. 

L  8im^im0  Bseeutiom,  ^.,  782. 

mi  mfmnai  Canal  ig<etfor,  I 


ikmiGnegtkBStatmteiqfplietJ}  Thb  mode  of  ptoceedlxig  TowhMCase' 
by  the  stoL  1  (?.  4,  c.  87  may  be  adopted  in  all  cases  ^^'''^ 
le  the  tenn  or  interaet  of  any  tenant,  noldingy  under  a 
w  agreement  in  wriimff,  any  land^  tenementi^  or  here- 
nta,  fer  svv'  tenn  or  number  of  years  certain,  or  from 
%j9mry  ahaU  haye  expired^  or  bcnni  determined^  either 

iandlovd  or  tenant  ly  regular  notice  to  quit  (6)  ;  and 
■ant,  or  tokj  one  holding  or  churning  by  or  under  him^ 
^rfuee  to  deliver  up  poaBesBion  accoTtfingiyy  after  lawful 
d  in  writing  made  thereof.**  A  tenant  in  common 
foeeed  under  the  act  for  the  leooytny  of  hia  undivided 
r{c\  The  act  doea  not,  it  aeema,  extend  to  caaee  where 
Dant  htmd  fide  diflputee  the  landlord's  title ;  as  if  the 

daim.  the  premises  aa  heir-at-law,  or  the  like(^)^  A 
g  for  three  montba  certain  is  a  tenancy  for  a  term 
t  the  F*^*^"»"g  of  the  act  («).    So  is  a  mere  agreement  in 

Lfor  a  lease  for  a  teim  certain,  and  a  holding  over  be- 
lt term(/).  In  the  case  of  lessee  and  under-lessee, 
see  ia  a  landlord  within  the  statute  (^).  But  a  tenancy 
in  determinable  on  lives  is  not(A]|.  And  the  statute 
ppliea  where  there  was  a  term  certain,  and  the  lease 
Lpired  by  effluxion  of  time,  or  a  tenancy  firom  year  to 
ietermined  by  r^fular  notice  to  quit,  and  not  to  the 
I  case  of  a  term  for  fourteen  years,  determinable  by 
at  the  end  of  the  first  seven,  and  determined  by  sncn 
accordingly  («*).  The  holding  must  have  been  under  a 
»r  agreement  in  writing  ;  and  therefore,  where  a  tenant 
xom  year  to  vear,  under  a  letting  by  parol,  it  was 
I  not  to  be  within  the  act(^' ).  When  a  landlord  allows 
nant  to  hold  over  above  a  year,  without  taking  any 
to  recover  possession,  a  new  tenancy  from  year  to  year 
oeated,  he  is  not  entitled  to  the  benefit  of  this  act(ir). 
mdlord,  however,  is  not  confined  to  the  mode  of  pro- 
%  given  by  this  statute ;  but  he  may  adopt  it,  or  have 
K  to  the  ordinary  mode  of  proceeding  laid  down  in  the 
jction  of  this  Chapter,  cmtey  733,  <$fc.,  at  his  option  (/). 

ai  to  obtataing  pocMMinn  hj       {g)  Dm  Watts  v.  Roe,  S  Dowl.  513. 
■rooeeding*    before   Jui tioes,        (A)  Doe  Ftmberlon  v.  Roe,  7  B.  &  C.  2. 
e  term  doa  not  exceed  leven       (t)  Doe  Cardigim  v.  Roe,  1  D.  &  R.  Ml>: 

the  rant  iOL;  «id  no  fine  tuu  Doe  Tindal  ▼.  Ave,  1  DowL  143;  2  B.  Jk 

T«d.  I  A  8  V.  c.  7*^  Ad.  U22.  &  a 

/MfMiB  ▼.  Rttt,  1  D.  6  R.  MO.       U)  Doe  Bradifijrdv.  Aoe.5B.  6  Ald.77<)'. 

vjSSkmn.  3  DowL  WH  Aew  v.  Thnutout,  MCleL  4li2:  Dne  Tbo- 

TiMfiZrr  v.  Am,  1  Dowl.  4.  mat  r.  FiM,  2  Dowl.  542.    See  fonn  of 

n.-nrnf  v.  Jipe.  5  B.  &  Aid.  7BB;  notice  to  quit,  ChiL  Fonni.  :)57. 
\S^C  (*)  DMThomae  t.  Field,  »  DowL  642. 

DMrJI^V«<«  <l^''*'V<MV  V'  Aw*       (')  See  1  C.  4,  c.  S7*  ••  7- 
9SL 
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Ejectment  under  I  G.  4,  c.  Bl* 

And  the  landlord  should  be  catftious  in  proceedinij  under 
act,  and  re(|uirin^  l^ail ;  for  if  fae  fail  in  the  action,  he 
have  to  pay  doMe  eotits(in). 

Detnand  of  Possession,']  Thia  demand  mlist  be  hi  w»i 
and  ^*  made  and  si^od  i)V  the  landlord  or  his  agtpnt, 
Herv'cd  personally  npon,  or-fefl-at  the  dwellingf-housi*  or? 
place  of  abode  of  «nch  tenant,  or- per^n"  holding  or'cUn 
by  or  under  hiin(n).  And  ifiluch  tenant  or  perBotl  there 
refuse  to  deliver  up  poftseasion^.the-  landlora  nuij^  domn 
Im  ejectment  (o).     "  '        •■    ■       ''  ..'»*' 

■  ■"   '■     •  ■    •      ■    .-  '• 

Declaratim  and  Notite.'\  The  declaration  is  in' Ae 
fbnn  (/!>;■  but- at  the  foot  thereof  the  landlord  is  to  ad4 
notice  to  sucli  tenant  or  perstfrt.  i^vide  tnpfii)^  requiring li 
appear  in  the  eourt  in  wJrich  the  action  nhall  have  heeo 
niencecU'on  the  first  dav  of 'the  «^hn(^)  then  next  Mlo 
[or  if  the- action  shall  be  brought  in  the  counties  Mlati 
LancaHter  of  Durham '  respecttvely,  then  on  the  firtX  i 
the  next  sojwion  or  a^wizes,  or  attbe  court  day  or  other 
period  for=  appearance,  then  next  following,  as  the:  case 
he],  there  to  ne  nidide  defendant^- and  to  enter  into  a  rei 
sance  by  himseif  and  two  sufficient  mi reties,  in  snch  si 
to  tlie  court  shall  seem  rcaffmablc,- conditioned  to  pa 
costH  and  damages  which  shall  be  recovero<l  in  the  act 
tlic  court  sliall  s<»  order(r).  •  It  must  he.  siinied  bv  the 
lord  trn*  his  agent,  and  not  in  the* name  of  Hicliai^ Roe, 
the  notice  in  ordinary  casi'H(«).'  •  A  notice,  signed  j 
agi'Ht  for  the  plaintlif,  instead  of  leftshrof  the  plaintH 
calling  upon  the  tenant  to  appear  and  be  niade  defendan 
iind  such  hail,  Ike;  **  atnl  for  such'  puT]»oses  as  are  specil 
the  ait  of  parliament,"  wthout  detailincr  them,  is  sunicie 
A  notice  accor<iing  to  the  statute  *'  to  appear  in  Trinltj 
next  following"  is  bad  ;  k  sliould  rcfjuire  an  appearai: 
tJic  firkt  day  of  term (v).  •!«  practice,  it  is  usually 
after  the  notice  l»y  the  casual  ejector ;  but  there  seems 
no  necessity  for  both  notices,  as  this  notice  coniprLn 
whole  of  the  substance  of  the  other. 

The  declaration  is  served  in  tlie  manner  dirccteti  anie^ 
743. 


Hll. 


BaUJ]  "  Ujion  the  appearance  of  the  part  v  at  the  da, 
scribed,  or,  in  case  of  non-anpearance,  on  making  the  usui 
davit  of  the  service  of  the  ae<-lanition  and  notice  (r),  it  si: 
lawful  for  the  landlord  (producing  the  lease  or  agreemc 
some  counterpart  or  duplicate  thereof,  and  proving  tht 
cution  of  the  same  by  affidavit,  and  upon  affidavit  th 
premises  have  ])wn  actually  enjoyed  under  such  lea^  or 
meiit,  and  that  the  intei-cst  of  the  tenant  hiis  expired,  o 


i»i.  1  fi.  4,  c.  117,  s.  fi.  ;>r«*r,  TJa. 

iui  Id.  ».  1:  K-c  Dm;  Mar',uU  of  Anfiitt- 
artt  V.  W-;  ^  Tl  cc  K.  ."jfU.  See  fortn 
where  tCL.aiit  heM  under  n  lea^f,  Chit. 
Fomis,  4IM>;  the  like  where  he  held  fruiii 
year  to  year.  Id. 

(oi  -Set'l  G.4.  C.87, 1  1. 

f  >.■  See  itntf,  T'^\.  >ec  the  forms.  Chit 
Fomm.  4l>o. 

"/)  .*K*  />*•  Ihil^lfT  V.  HtUhtviirtht  4  M. 
4  IV.  74;  «  Dowl.  712,  S.  C 


T-  1   G.   4.   c.  87.   «.   1.     See 
niiiicv.  (hit.  Forms.  41N). 

•  *'  At.irti  .  I  I).  K  K.  4.15:  Gu 
St^itie,  .-.  B.  &  AW  »4I»:  *i  .Moo 
See  a  form,  Tidd's  Form*,  fii'.^ 

tt,  />•?•  li^ird  V.  W^e,  I  M.  Jc 
See  ft>riii,  Chit.  Form*.  Atni. 

;u)  />«r  HfUd*^  v    Rti^tt-vrth, 
W.74:  »j  Houl.  712,  a.  C, 

■^■|  Ante,  74:1. 


Bail — Motvm — Ajjidavit,  TTi 

determine^]  l»y  regular  notice  to  cjuit,  as  the  case  may  l>e,  and  imai*  i. 
dMt  pus9ts»!>io]i  has  Ikhjii  lawfully  deuianded  in  nianiiur  atoru-  _y^[_^  _ 
wd^  to  move  the  c-uurt  for  a  rule  for  such  tenant  or  person 
U)  anew  cause,  within  a  time  ti>  1>e  fixed  by  the  court  on  a 
90iiflderatii>n  of  the  situation  of  the  preinfses,  why  such 
ttnant  or  p«r$on,  upon  1>eing  admitte«l  defemlant,  besides  eu- 
teiiiijEr  ioto  the  fouiinon  rulcyaDdg^viny:  the  common  under- 
takinjr,  should  not  undertake,  in  case  a  verdict  shall  pass  for 
tkc  plaijitifr,  to  give  the  plaintiff  a  judgment,  to  be  entered 
ipa^^junst  thv.  renl  defendant,  of  the  term  next  preceding  the 
ime  of  trial,  {ox  if  the  action  shall  be  brought  in  tlie  counties 
MUtine  respectively,  then  of  the  session,  assizes,  or  court 
Wfy  9A  the  case  may  be,  at  which  the  trial  shall  be  had], 
IM  aUo  why  he  should  not  enter  into  a  reco<^nisiince,  by 
tinnelf  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 
doned to  pay  the  costs  and  damages  which  shall  be  re- 
9pirez«d  by  the  plaintiff  in  the  action  ;  and  it  sliall  bt>  lawful 
lirtho court,  upon  cause  shewn,  or  upon  affidavit  of  the  ser- 
fiee  of  thts  rule  in  case  no  cause  sliall  be  shei^-n,  to  make  the 
■IM  absdlute  in  whole  or  in  part,  and  to  order  such  tenant  or 
N|H>n,  iwithin  a  time  to  be  fixed,  upon  a  consideration  of  all 
Qir.einMunstancesj  to  give  such  undertakings,  and  find  such 
WI*  ^th  such  conditions,  and  in  such  manner,  as  sliall  be 

S'fied  in  the  Aiid  rule,  or  such  part  of  the  same  so  made 
litt ;  and  in  case  the  party  shall  neglei't  or  refuse  so  to 
db^-and  shall  lay  no  ground  to  induce  the  court  to  enlarge  the 
lifeir  for  obeying  the  same,  then  upon  affidavit  of  the  service 
QJfiUQh  order,  au  absolute  rule  shall  be  made  for  entering  up 
Mment  for  the  p]aintifr'(jB). 

'  ik.wder  tovrmied  under  this  <i€t,  male  a  motimi  to  the  cfrtti-t  iht-  M.jjon. 
^jO'ruU  to  skew  cause  w/iy  the  tenant  should  not  pit*'  the  under-  [^-^^[|"".'  '*'"' 
ttivN^  ^nd  etU4W  ifUo  the  recognisanee.  ahore  tnentinncdy  and  why 
h^tjfist^t  th^eofthe  plaintiff  shottfd  ftot  be  at  lifferty  to  sitfiijudp- 
naiS  against  the  casual  ejector  {y).  The  motion  must  be  made  on 
WAiufStion  of  the  orioinaJ  or  a  couiUerpart  or  duplicate  of  the  hase 
W^Oj/rsemeut property  stamjml ;  and  it  is  not  sufficient  to  more  on 
I  tiipy,  •^r  oit  itistrument  unstamped  at  the  time  of  the  tfiofit/n, 
kmph  it  he  stamped  after  the  rule  nisi  and  before  cause  shetrji  (c). 
[|  ttfsl^'.^Jie  made  by  one  of  sevend  tenants  in  common  (a). 

Tie  moti<m  should  he  founded  upon  the  affidavit  descriltea  by  the  iu-  vi»:.;. 
y^{b).  It  is  advisable  that  the  affidavit  should  state  tlu> 
lonosl  Tolue  of  the  jiremises,  so  that  the  court  may  be  enabled 
tiQ'fix  the  sum  for  wliich  the  security  should  be  given (c).  It 
should  shew  that  the  U*nancy,  if'  from  year  to  year,  has 
^*eii  determined  by  a  *^  regular**  notice  to  quit(rf).  It  seems 
Ml  to  lie  neoesNiry  that  the  attesting  .witness  should  depose 
to' -the  execrutiMi  of  the  lease  if  it  be  sufficiently  proved 
bjr  Qtlier  witne«aes(«?).  Where  air  attorney  who  was  the 
ittMtuKT  I  witness- to  the  counter])art  afterwards  became  the 

*»  1  C.  4^  c.  :i7,  *.  I.  vide  j*r  JVUHarmf  J.,  in  Dof  Avirff  v.  Rf*r, 

!»•  ClLit.  Jsum.  I'nict'.  29).  6  Dowl.  9^1. 

•:i  SepIV«r  V.  Ib^,  2.Di)wl.  IflO.  (ci  See   fonn  of  affidavit,    whprv  the 

4-  Dv  OniAf«M' V.  Thie,  a  Ding.  V.  C.  tehabt.  heM  piKler  a  lc«s(>,  ('hit.  FuniiA. 

a?.  ,5. Dgwl,  rjil'i.  .S". C;  jite  Due  HtMtr  401;  tr.e  like,  where  he  held  from  year 

<.  AuAriWfi,  4  M.  &  W,  74.  tmc  flee  Due  to  year.  Id.  AiH,  and  uf  rule  nM  thcri-on, 

•.  R«^.  1  D  K  R.  43:%  ct4U.  Id.  4V3     Ami  sec  Chapman's  Pract.  2H^ 

^    IJuf  ytijrttnn  T.  Hidhfrnm,  3  Dowl.  (cf)  l>f!  TvpjMnfr  v.  Hf-atit,  7  DowL  4*1/. 

«!;.  lA^  livfikutd  V.  Roe,  G  DowL  35;  aed  (ri  ChiL  .Sum.  l>ract.  2,»*. 
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Ejeetment  under  1  G.  4,  e.  87. 


Rook  in. 
Pari  i. 


The  Rule. 


attorney  of  the  tenant,  the  conrt,  notwithBtanding,  oon| 
him  to  ^rove  the  execution  of  the  counterpart  in  n^art  4 
application ;  on  the  ground  that,  if  a  person  beoomfla  will 
a  party  to  the  execution  of  an  instrument,  he  oo^t  Bol 
cause  he  subsequently  becomes  the  partisan  of  anotlHi 
being  his  attorney,  or  because  he  is  out  of  humour,  i 
allowed  to  frustrate  the  remedy  which  a  third  perBon  h 
the  instrument (/). 

It  is  not  necessary  to  express  in  the  rule  the  amount  o 
security  required  (a).  Draw  w  ike  rtUe^  and  serve  a  com 
H^  tie  ^ni  w^LnioH,  eiO^her^m^,  t>r  I,  Im^ 
him  at  hie  mast  wucU  place  ofaboae.  On  the  dqy  appamk 
shewing  eanse^  move  to  make  the  rtde  absolute  on  on  q^Ua 
servieeXh),  The  time  within  which  the  undertaking  is 
given,  and  the  recognisance  entered  into,  as  required  b 
act,  is  fixed  by  the  court  in  this  rule  absolute  (t).  In  on 
the  Court  of  Common  Pleas,  on  making  a  rule  abaolal 
cause  being  shewn)  for  the  tenant'tf  undertaking  to  stv 
plaintiff  judgment,  ta  be  entered  up  against  the  real  di 
ant,  and  to  enter  into  a  Teeognisanoe  in  a  reasonable  sum 
ditioned  to  pay  the  costs  and  damages  which  should  1 
covered  by  tne  plaintiff  in  the  action,  ordered  the  taili 
appear  in  the  next  succeeding  term  to  find  such  baU  as 
specified  in  the  former  rule  ;  and  on  no  cause  being  flhe^ 
tnat  order,  they  directed  the  rule  for  entering  up  judffmc 
the  plaintiff  to  be  made  absolute  (^).  Usually  bail  i 
(juired  for  a  sum  sufficient  to  cover  a  year's  value  sou 
tor  costsT/).  Drawup  the  ruley  and  serve  it  in  the  Sisme  m 
as  the  rule  nisi. 

Bail  is  put  in,  and  the  recognisance  taken,  in  nearly 
same  manner  as  in  ordinary  cases  (si)  ;  except  that  the  t 
himself  must  join  in  the  recognisance(n)  ;  but  he  cann 
examined  as  to  his  sufficiency (o).  The  recognisance  a 
be  entitled  in  the  cause  against  tne  real  defendant  fo). 
officer  of  the  court  with  whom  the  recognisance  is  filed, 
file  it  on  payment  of  2s,  6d,  It  must  be  put  in  suit  : 
months  after  the  landlord  has  obtained  possessions^). 
rmiertakiiig.  lUie  Undertaking  mentioned  in  the  statute  is  included  i 
consent  rule(r). 


UaiI,  how 
put  in. 


Judgment 
agaiant  the 
i-aoual  KJec- 
tor. 


Judgment  against  the  casual  Ejector,']  If  the  tenant  ] 
bail,  except  to  them  or  not  (#),  as  in  ordinary  cases,  in 
to  compel  a  justification  (^).  And  if  he  fail  to  justify  hu 
or  if  no  bail  \ie  put  in,  or  the  defendant  have  not  enterec 
the  consent  rule,  with  the  undertaking  above  mentioned,  m 
the  time  given  by  the  court  for  that  purpose,  then,  if  i 
part  of  the  rule  for  the  required  baily  thaty  in  default  of 


(/)  Doe  Avery  v.  Rne^  6  DowL  SIB. 

Due  UtHvland  v.  Roe, 


or)  1>«  PhUlijm  V.  Rr4>,  A  B  &'  Aid.  7e6t 
1  D.  dc  R.  433,  &  C.     ~ 


it  Dowl  2,y 

ih)  See  form  of  theaffldav't  of  scn-ioc, 
Chit.  Forms,  404;  and  see  the  form  of 
the  rale  alMolute,  Id.  404. 

(t)  See  Dot  AttgliCMa  v.  Brown,  3  D.  Ac 
R.  (»B;  3  I).  &  H.  236,  &  C. 

(Ar)  Itoe  Sam^  son  v.  Roe,  fi  Moore,  54. 

(/)  f^ttrre,  as  to  meme  profits   (bee  Id.) 

^m)  See  1  G.  4,  c  V7>  t.  4. 


(n)  Id.  s.  1. 

(A)  Semb.:  see  li'«Mie  v.  i 
298.  Soe  the  fonna,  ChiL  Fonn 
see  a!so  the  form  of  the  notiee  o 
the  recogiiisanoe.  Id.  4417* 

(p)  Due  Durant  v.  Mun,  0  Bfa 
4  Moo.  &  P.  531,  &  C 

(V)  1  G.  4,  c.  U7>  s-  7* 

(r)  Sec  form.  Chit.  Forms.  408> 

(#)  See  ft>rm  of  noUce  of  exc 
Chit.  Forms,  «07. 

it)  Ante,  VoL  I.  585,  &e. 


Jppearanee  and  PUom — Issue, — Trial. 

■y  fmi  tiff,  S(C^  the  plakiHff  migJU  si^  judgment^  t^c,  sign     ci 

mBBonmaijTy  and  tme  tmt  the  writ  of  pauemom  as  us^tal^  and ^| 

I  Apvetoi  ante,  747  %  crif  the  rule  does  net  pire  the  vlaiutiff 
if  MberPf  to  s^n  judament^  then  upon  affidarit  of  that  fatty 
d  ef  tie  service  vf  the  rule  absolute  abore  fuentionedy  you  may 
wt  for  judgment  against  the  casual  ejector;  and  the  rule 
mid  in  such  a  C€ue  is  a  rule  absolute  in  thefrst  instance (u). 
\i$  judgment  is  then  signed,  and  the  writ  of  possession  sued 
t  and  esBteuUdy  as  direeUd  aate,  747. 

Afpomramoe  and  PlcaJ^  Putting  in  and  perfectin;;  bail  are  A|>|m 
It  in  this  case,  aa  in  ordinary'  cases,  an  ap]x*arunce  of  the  ""' ' 
it,  but  the  tenant  must  also  enter  an  appeanmce,  and 
into  the  consent  rule,  as  in  ordinary'  ca^es.   For  this  pur- 
f  a  blank  amsent  rule  eontaininq  the  undertaking  alioee 

\at  the  rule  office^  and  fill  it  up{x^  ;  artd  let  the  tenant's 

krmgf  sign  the  rule^  leaving  room  above  his  signature  for  that  of 
tenome^for  the  plaintiff.  Take  this  rule  to  one  of  the  mastersy 
d  enter  an  appearance  for  the  tenant^  as  directed  ante,  741), 
d  the  wMSter  will  thereupon  mark  the  consent  rule(y).  Kejrt 
yratr  the  general  issue  upon  plain  paper  {s)y  annex  the  rule  to 
,  and  deliwer  both  to  the  opposite  attorney  (a).  All  this  should 
id(»e  before  the  expiration  of  the  time  limited  for  tliat  pur- 
se by  the  court.  So,  care  must  1)c  taken  to  put  in  liail 
ad  «ach  bail  seemingly  as  are  required  in  error,  see  VoL  I. 
\Si)  within  the  same  time  ;  and  if  excepted  to,  they  must  ]>e 
BUfied  within  the  time  limited  for  tliat  purpose  hy  the  pnic- 
ee  of  the  court,  unless  the  court  grunt  a  further  time  to 
latify ;  otherwii^e  the  appearance  ana  plea  may  he  treated  as 
Dalfity,and  the  plain  tin  may  move  for  judgment  agaiuat  tlic 
mal  ejector,  as  above  directed. 

Issue,  «s$-c.3  When  the  time  given  to  the  tenant  to  put  in  i^mu 
ail,  &c.,  has  expired — Let  the  fflaintiff^s  attorney y  after  sepa- 
noting  the  plea  from  the  rulCy  sign  the  latter ^  and  take  it  to  one 
ftki  masters^  who  will  thereupon  draw  tip  the  rule,  Then^  male 
iptU  issue  o9i  plain  paper y  as  directed aniey  7f^>{l*);  indorse 
^M  it  the  notice  of  trial  (c);  annex  a  copy  of  titc  consent  rule 
0 1^,  and  deliver  it  to  the  defetidafU^s  attorney, 

Male  up  your  Nisi  I'rius  recotd{d);  issue  out  jury  jno- 
w(^),  «i/<rr  yofir  cause  for  trialy  and  deliver  your  biHefs  to 
mnsdy  ajt  directed  ante,  767. 

■ 

Trial,  Ac,^  If  the  defendant  do  not  appear  at  the  trial,  and  Tna 
nfess  lease,  entry,  and  ouster,  tlie  plaintiff  is  not  to  he  non- 
sit.  as  in  ordinary  cases  of  ejectment.    But,  hy  statute  1  G.  4,  ywv 
.87,  s.  2,  "wherever  herealter  it  shall  appear  on  the  trial  of  Jj"'' 
Jiy  ejectment  at  the  suit  of  a  landlord  against  a  tenant,  tliat 
ach  tenant,  or  his  attorney,  hath  been  served  with  due  notice 
f  trial,  the  plaintiff  shallnot  he  nonsuited  for  default  of  the 
efefidant*8  api>earance,  or  of  lease,  entry,  and  ouster,  hut  the 

iwl  ««e  xl:e  form  of  the  afDtUvit  and  ic)  See  form.  Chit.  KorniH.  tfjl. 

ile.  t-hlt    FomiA.  4i»4.  l«)  K.  G.  H.  IK.TK,  0-  B. 

r)  Ser  the  frjnn.  Chit.  Form*,  4i«.  ib)  See  funn»,  Chit.  Fonn*.  ■!(*. 

y  Ste  *»  lo  the  fi*rin  of  prudije  for  ir)  }««  Chit.  Fornu,  .'178,  37!». 

funnce,  Chit.  Form*.  371-  (d)  See  form,  Chit.  Funiw,  MHU 
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Book  III.    production  of  the  oonseot  rule  an/l  undertaking  of  thtf  dft-  ->' 
''^"'^  '•     fendant  shall,  in  all  such  oafiea,  be  sufficient  evidence  of  l««it  »c 

entry,,  and  ouster."  .       /  ■     ;«       ■    .  ^  :    .'    ■•;  ^  - 

TheDainage*.      Nor  are  the  d^fnages  in  this  case,  as-  in-  ih».  ordinwy  («|8i  ■  r** 
ejectment,  jnerely  nominiil;  for,  hy  1  (>%4,  «.  87,  #.  4.*Ai  ^r. 
judge,' before  Avhom  such  ciuue  ijiall  ooxno-on  to  beUiiMl^ihilli  y.^ 
whether  the  defendant  shall  appear  upon  such  trial  er  M^ 
permit  the  plaintiff,  on  the  tnal,  after  proof  of  hi*  right  to 
recover  possession  of  tlie  whole  or  of  any  part  of  the  pivmiMi 
mentioned  in  the  declaration,  tt5  go  into  evidence  of  the  mesM 
profite  thereof,  wliich  shall  or  might  have  accrued  from  (he 
day  of  the  exiii ration  or  determination  of  the  tenant's  intereii 
in  the  same,  down  to  the  time  of  the  verdict  given  in  the  canKi 
or  to  some  preceding  day  to  be  specially  mentioned  therda; 
and  the  jury  on,  the  tijal  Ending  for  tlic\  plaintiff,  shall,  ia  «, 
such  case,  give  their  veiqdict  upon  the  whole  matter,  both  m 
to  the  recovery  of  the  whole  or  any  i>art  of  the  premises^  and 
also  as  to  the  amouitt^df  1^^  daftifl^  to  be^id'fer^mktU  mene   4 
pix)lit<j;  provided  al^'ays;  that -tiflFthiiig  h^i^kibefore  cdntainei   a: 
shall  be  eonstrued  to  bar'anysuch  IVindh>rd  frotn  brftigliiga   ^ 
action  oftresj>Rss  for  thtif  nii^Mhe-  proAtV'whidh  sbiaO  aeent  ji 
from  the  verd ict,  or  the  day •  so ' sp<*ci  ft^d  theliviil^  ■  d6i^  to' thi    >: 
day  of  the  delivery  of  poBsi^ion  'of  th^  preittiseft  iWovewdh    *; 
the  ejectment."  ..<,•.  "     .   '   ' 

Doubk' cosu      On  the  other  hand,' by  sect.  0,  "in  caseft' wherein  the  Unid-    \ 

onfitde^'**'  ^^^^^  **^^**^^  ^^^^  *^  proceed  in  ejectmertt,  under  the ' jyrdviflioM    ^ 
'fA'.od.  hereinbefore  contained,  and  the  tenant  sIhiII  havie  found' hul, 

as  ordered  by  the  courtj  then, 'if  the  landlord,  upon  the  trial    • 
of  the  caiist%  shall  \yQ  nonsuited,  or  a  vettiict  paiM  against  Mm 
upon  the  merits  of  tlic  (*ase^  there  shall  be  judgment  BgUMt 
liim,  witli  double  cost;*.*'  .  i     •  ■ 

StajHnp  Execution^  tSr.]  Bv  1  G,  4,  c.  87,  ?»:  3,  ''Mn  all  cam 
in  which  such  undeitaking  sliall  have  been  given,  arid  ^ecority 
found  ns  aforesaid,  if,  upon  the  trial,  a  vei*dict  shall  pass  w 
the  plaintiff,  but  it  shall  appear  ^>  the  judge  before  whom  the 
same  sliall  have  been  had,  that  the  finding  df  the  juiy  iws 
contrary  to  the  evidence,  or  that  the  damages  given  were 
excessive,  it  shall  be  lawful  for  the  jtrdge  to  order  the  exe- 
cution of  the  judgment  to  be  stayed  absolutely  till  the  fifth 
(lay  of  the  term  then  next  following,  or  till  the  next  session, 
assizes,  or  court  <lay  (as  the  case  may  be) ;  which  Order  the 
ju<l^'e  shall  in  all  other  cases  make,  upon  the  reouisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  («)  to  find, 
and  on  condition  that  within  four  days  from  the  day  of  the 
trial  he  shall  actually  find  security,  by  the  recognisance  of 
himself  and  two  sufficient  sureties,  in  such  reasonable  sum  as 
the  jutlfje  shall  direct,  conditioned  not  to  commit  any  waste, 
or  act  in  the  nature  of  waste,  or  other  u-ilful  damage,  *and  not 
to  sell  or  carry  off  any  standing  crops,  hav,  straw,  or  manure 
produced  or  made  (if  an}')  upon  the  premises,  and  which  may 
happen  to  be  thei-eupon,  from  the  day  on  which  the  verdict 
.shall  have  been  given,  to  the  day  on  which  execution  shall 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside, 

(e)  See  form  of  rccogniuncc,  Chit.  Funus,  WJ. 
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case  mav  be."  Under  this  section  the  defendant  must  ';ha».  i 
«ro  addittOft<il  BiiT«tie!!«  «>n  bringing  a  >iTit  of  error,  al-  ^"*'^-^ 
A  he  has*  alrea«\y  jLnven  the  two  suretieB'on  his  ai»pear- 
uiidcT  the  i\rst  ae^ti<jii  of  the  act  (/}.  'But,  in  such  cave, 
H^  iu  'nnd  |H-rft.*etiii2r  hail  in  error  will  discliarge  the 
nf^AuAe  re«)**iii»ftTice  (not  to  comiriit  waste)  uiven  under 
*n.%    '        •■■■ 


.. .,.          .       .  .      :                  .     ■',  :  . 

.:?■    •.  .-1     -    .  .      •                   .■•,.■'■  I  ■ 

■,.     .i'      .i       ;   .  ■      .  oEJCT*   *!• 

■'■,'•".■.:                                                 ■       1."  -•! 


PnttoeJtfljf*  lit  JSj^rtmrnt  hv  Lahdford^  tender  11  G.4  ^  I 
i .      .^  '     Tf^.  4,  c.  70,  «^.  .V^,  37. 


"  .1 


latuu 


Ik.^iiteafMiCVM^iintAmflO  The  IK?.  4^17^.4,  c.  70,  Th< 
i.ai^.i^iH-  T^itiFiig  that  "  laudUftli,  to  whom  a  right  of  entr>-  ^"thin^r 
Bto.o^  \)^Vi  any  lai^a-or.heroditauientii  may  accrue  during  or 
iuMB^'Ukly  alwr  Hilary  and. Trinity  terms  res^pectiv^ely,  are 
tt-fre^vnt  unahle  to- proiiecut^ejeetmentfr  against  their  tenants 
wwtoiry  ihojiaui^at  tliie  assizes  Immediately  ensuing,  where- 
by much  delay  is  oecaiisioned  in  the  recovery  of  the  possession 
tf1iad»aivltepeuieats  wrongfully  witliheldby  tenants  agiainst 
thj^-laadlonla;'*   enacts,  tliat  *'in  all  actions  of  i^jceinient 
hnwfUc  to  he  brought  in  any  of  his  majesty's  courts  at  West- 
tniiMit^ry  by  any  Imdl^d  against  his  tenant,'  or  against  any 
pcnoiL  cl^h&ing  .  through  or  under  such  tcnimt-,  for  the  re- 
coTeiy^of  aqy.  lands  or  hereditaments  where  the  tenancy  shall 
espiiv,  or  the  right  of  entry  into  or  upon*  such  lauds  orhere- 
diUinents  shall  accrue  to  such  landlord  in  or  after  Hilary  or 
Trimty  tenns  respectively,  it  shall  be  lawful  for  the  lessor  of 
the  pbuntiff  in  9ny  such  action,  a^  any  time  within  ten  days 
(xfkrMue/i  t^iant^  shall  expire  or  right  of  entry  accrue  as  nf^re- 
mi,  tomrrea  declaratifm  in  ejectment,  intitled  of  the  day  next 
after  the  day  of  the  dt-mise  in  such  declaration^  whether  the  same 
uuU  be  .in  term  or  vacation^  with  a  notice  thereunto  sub- 
scribed, requirinu:  the  tenant  or  tenants  in  possession  to  apj^ear 
unl  plptd  thereto  within  ten  days  in  tlie  couit  in  which  such 
■ctionmay  be  brought ;  and  proceedings  shall  be  had  on  such 
dticUration,  and  rules  to  plead  {<f)  entered  and  given,  in  such 
ndtie  same  manner^  as  nearly  as  may  be,f\R  if  sucli  declanition 
W  been  duly  served  before  the  preceding  term  ;  provided  al- 
^y8,  that  no  judgment  shall  be  signe<i  against  the  casual 
^yxUiX  until  de/afilt  of  appearance  and  plea  within  such  ten 
^va,  and  that  at  least  six  clear  days*  notice  of  trial  slmll  be 
siven  to  the  defendant  before  the  commission  day  of  the  assizes 
iU  wbich  such  ejectment  is  intended  to  be  tried ;  provided  also, 
that  any  defendant  in  such  action  may,  at  any  time  liefore  the 
trial  thereof,  apply  to  a  judge  of  either  of  his  majesty's  superior 
courts  at  Westminster,  by  summons  in  the  usual  manner,  for 

f\  JV  Durant  v.  .lfnr»r^,  fi  Bine.  6Bfi;  Uri  It  Mcm»  a  rule  ti>  plead  is  not  ne- 
4  Moo.  k  P.  .'131:  7  Bin;.  Ii4;  4  Mou.  tic  cwnuiry.  iSoc  2  Adani^,  EjecL  i>nd  e<l. 
••  761    1  Dowl.  ac,  S.C,  Hi:  ante,  T-WJ'. 
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time  to  plead,  or  for  staying  or  setting  aside  the  pmrifwdhfa 
or  for  postponing  the  tnal  until  the  next  assiices;  and  tkiiii| 
shall  be  lawful  for  the  judge,  in  his  discretion,  to  make  iMk 
order  in  the  said  cause  as  to  lum  shall  seem  expedient.'* 

It  will  be  observed,  that  this  statute  is  applicable  onfyit 
ejectments  by  kmdhrdi;  also  that  the  tenancy  must 
or  the  right  of  entiy  accrue,  in  or  after  ffikuy  or 
terms ;  and  therefore,  if  the  tenancy  expired,  or  the 
entry  accrued,  before  the  first  day  of  either  of  those  tenns^  flit 
case  would  not  faU  within  the  statute  (t ).  It  also  extends  odjf 
to  country  ejectments  triable  at  the  amxes^  and  not  tothoss  il 
Middlesex  or  London  (i). 


Declaration        Declaration  and  Notke.']  The  declaration  is  in  the 
and  Notice,    {qybi  (/),  except  that  it  must  be  wHtM  of  the  day  next 

the  day  of  the  demise  laid  in  such  declaration,  and  this  whe- 
ther in  term  or  vacation  (m).  At  the  foot  of  the  declaration  i 
notice  should  be  added,  requiring  the  defendant,  within  im 
days,  to  appear  and  plead  to  it  (m).  In  other  respects  tUi 
notice  is  the  same  as  the  usual  notice,  ante,  734. 
How  served.  The  declaration  is  served  in  the  manner  directed  ante^  780 
to  743,  except  that  the  service  must  take  place  witkin  ten  dm 
after  the  tenancy  expired,  or  the  right  of^entiy  accrued,  {m 
the  statutey  supra). 

An  objection  to  the  service,  on  account  of  its  not  having 
taken  place  within  these  ten  days,  cannot  be  taken  at  tbs 
trial  (n) ;  it  b  merely  matter  of  irregularity. 


Objectian  to 
Service  loo 
late  at  Trial. 


Judgment 
a^insi  the 
Casual  E;jec- 
tur. 


Judgment  against  the  Casual  E^eetorJ]^  If  the  tenant  mabi 
default  in  not  appearing  and  pleading  within  ten  days  after  tkt 
service  of  the  aeclaration,  ^one  day  inclusive  and  the  othor 
exclusive^  the  plaintiff  will  be  entitled  to  judgment  agsinik 
the  casual  ejector,  and  he  should  proceed  in  nearly  tiie  ssnc 
manner  as  in  other  cases  noticed  ante^  730,  S^c,  '[f  he  praeto 
as  to  the  mode  of  obtaining  such  judgment  is  there  notieifl 
The  only  main  difference  appears  to  be  as  regards  the  affidavit 
for  that  purpose,  which  is  the  same  as  usual,  except  that  it 
states  when  tlie  tenancy  expired  or  right  of  entry  accrued,  and 
when  the  declaration  was  served,  in  order  that  the  court  maj 
see  that  the  proceedings  are  in  accordance  with  the  act  (o). 

Apnonrance        Appearance  and  Plea^  ^c,"]  The  practice  as  to  these  is  the 
aiid  Plea,  &-e.  game  as  in  ordinary  cases,  mutatis  mutandis  (/>).    A  judgs 

may  grant  an  order  for  time  to  appear  or  plead  as  in  other 

cases. 


Oihpr  P»o- 
ceetUngs. 


Other  Proceedings."]  The  pldntiff  must  give  to  the  defendant 
six  clear  days'  notice  of  trial  (exclusive  of  the  day  it  is  given 
and  the  commission  day)  before  the  commission  day  of  the  Ur 
It  is  not  necessary  to  prove  at  the  trial  that  this  notice 


sizes. 


Ih)  Dog  V,  Roe,  2  C.  &  J.  123;  1  DowL 
304.  &  a 

|i)  Dne  SomerviUe  v.  Roe,  4  Moa  &  Sc 

747. 

[k)  Doe  SorHe  v.  Rue,  1  Dowl.  547. 


(m)  11  G.  4  &  1  W.  4,  c.  70.  a.  37*  i>« 
the  form.  Chit.  Forms,  41(1 

in)  Rott  Rankin  v.  BHnrffcy,  4  B.  * 
Ad.  84:  1  Nev.  AM.  1,  S.  C 

(o)  See  a  form.  Chit.  Fonos,  411. 

(p)  See  ante,  749. 
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H  jgiTcn  (7)/  and  if  not  dal^  given,  the  defendant,  by  de-  cuAr.  1 
■dmg  the  action  at  the  tnal,  inll  cure  any  objection  on  ^^f^ 
SBoiint  of  it  (y ).  Noti«  of 

The  court  or  a  judge,  on  sammonsy  may,  in  their  discretion.  ^^.^ 
l^r  or  set  aside  the  proceedings,  or  postpone  the  trial  until  ^!^i^^ 


he  next  aaaixes.  In  support  01  the  application,  an  affidavit 
f  {kte  should  be  produced  to  induce  the  court  or  judge  to 
^nntit. 

In  Dudun^  up  the  record  of  the  proceedings,  the  declaration  Decbntio 
Mj  be  intitled    speciaUy  of  the  day  next  after  the  day  of  |!^  ^  '^ 
the  demise  laid   in    the  declaration,  and  the  judgment  will  in  r2^(? 
Mt  be  avoided    or    reversed  by  reason  only  of  such  jspecial 
tilk(r). 

The  rest  of  the  proceedings  are  the  same  as  in  ordinary 
,  SHCta^is  mutandis  («). 


Sbct.  6. 

Action  for  Meane  Proftts. 

Thb  action  of  trespass  for  mesne  profits  mav  be  brought  for  Action  for 
the  tmount  of  the  profits  derived  by  the  defendant  from  the  "^"^^  ^^" 
premises  recovered  ui  ejectment ;  inat  is,  for  the  amount  of 
the  Yearly  value  of  the  premises,  whilst  he  held  them  against 
the  UsoT^s  title. 

The  action  may  be  brought  in  the  name  either  of  the  no>  By  whom 
fldnal  plttntiff  in  the  ejectment  or  of  his  lessor  [t),  A  tenant  ^^^,^^ 
in  common,  who  has  recovered  in  ejectment,  may  maintain 
n  action  for  mesne  profits  against  his  companion  ( w ).  A  joint 
selion  for  mesne  profits  may  be  maintained  by  several  lessors 
of  the  plamtifT  in  ejectment  after  recovery  therein,  although 
the  deeuiration  in  ejectment  contained  only  a  separate  demise 
hr  «Mh  (jr). 

The  action  ought,  in  general,  to  be  brought  against  the  Acain^t 
Mson  against  whom  the  judgment  in  ejectment  is  given  (y).  ^"<^'"- 
it  has,  it  seems,  been  doubted,  whether  a  tenant,  whose  unaer- 
tcnsnt  holds  over  after  the  expiration  of  his  term,  is  liable  for 
meane  profits ;  but,  in  practice,  the  former  is  often  joined  in 
the  action  with  hisundei^tenant;  and  he  appears  to  be  liable,  at 
ill  events,  if  he  has  expressly  recognised  tne  acts  of  his  under- 
tenant, and  has  received  rent  from  him  for  the  period  during 
which  possession  was  improperly  detained (^r).  And,  in  general, 
inv  person  found  in  possession,  after  a  recovery  in  ejectment, 
i«  liu)]e  to  the  action ;  and  it  is  no  defence  that  lie  was  on  the 
premises  as  the  agent,  and  under  the  license  of  the  defendant 

(ft  Dw  Atttnfm^  v.  Jep/tmn^  3  B.   fr  ting  r,  Derfiy,  2  BU  Rep.  I(r77> 

A4.4M-  Hot  Ramkin  r.  Roe,  1  Nev.  &  M.  {s)  Chamier  v.  CHttgo,  6  M.  &  S«l.  64; 

1:  4  B.  &  Ad.  S4,  &  C  2  Chic  Rep.  410,  S,  C. 

(n  See  tbcstalutc.  ante,  79X  (y)  1  Chit.  PI  6th  ed.  1!)5. 

«>  Scemie,  731  tu  "Hii.  <B)  Id. :  md  lee  |»r  Maruififld,  C.  J.  in 

tr)  /WtaT.  hirkim,  2 Burr. GG5: 1  Smith's  Butne  ▼.  Richardson,  5  Taunt.  7^:  K"*" 

UMiag  Cue*,  SG4,  8  C  v.  tVig/cft  i  New  Hep.  330:  Itbt  v.  Hi 

Mi&tiaik  V.  J\imb9f  3  Wils.  118:  Cut-  chardtun,  1  Per.  8c  0. 61& 
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in  ejectment,  for  no  man  can  license  another  to  do  an 
act  ^a).  The  defendant,  however,  in  such  a  case,  will 
be  hable  for  the  mesne  profits  for  the  time,  he  was  in  ~' 
sion  {h).  The  action  cannot  be  maintained  against  es 
or  aaministrators  for  the  profits  during  the  lifietinM  of 
testator  or  intestate,  uid  received  by  him  (c);  exe^t,  indi 
for  the  profits  received  within  six- calendar  months  befivn  ^, 
death  of  the  testator  or  intestate,  and  then  oMj  if  the^  ftMjii 
for  them  be  brought  against'  ihe  executor  oir  atoiniuUiHlj^i 
within  six  months  sifter  thej  have  taken'  u^n  themaelvwthf^ 
administration  of  his  estate \<i)^       :•    •  •  .      <  ■  -■  ^f  ^ 

Previonsly  to  1  <^  2  F*.  v.  IK),  the  defendant  might  }itrik  m 
been  holden  to  bail  on  a  judge's  order,  which  was  tddsri:  in 
refused.  But,  since  thatract,  he  bmnot  "be  faolden  t«' li%-«i 
unless  it  be  ^ewn  to  the  satisfaction  of  ^e  jndge  tbit  Wtk^ 


mesne  profits  amount  to  twenty  pounds  or  up^ 

tliat  there  is  probable  cause  for  believing  that- Cne  definidttt' j 

is  about  to  quit  f^Iand  (4^.  I.  .-  .«    "i)    j 

The  defendant  may  pleaa  the  Statute  of  LiriiitiftiiniS'M4» 
all  the  profit^ 'excepting  those  which  mily  have  aocrued  MtlM 
the  last  six  years  (/).  '  But  he  cannot,  it'  seemly  plead'a  Ai, 
chaise  under  the  Insolvent  Act  {a),  I^or his  baDkraptcy^ Ihs 
demand  being  for  unliquidated  daniageH,  whiekioould  £ot:liL 
proved  under  the  commission  (A).  >  He  vt-as  not^' pvevkNii/ 
to*  the  3  J^«  4  IV»  4,  (.42;  s,  21,  allowed  to  pay  mone^'  inil 
court  (O.  If  he  were  defendant  alk>  in' 'the  c|ectinent»=  te 
cannot  uispute  tlie  title  of  the  lessor  of  the  plaintiff;  from1bl> 
diky  of  the  d(?mise  laid  in  the '  declaration  (j/).  But'whte'lif 
is  not  concluded  by  tlie  record  in  ejectment^  he^may  oanlRi'! 
vert  the  plaintiiTs  title  {k).  And  in  a  late  case,  where,  in  tf 
action  ibr  mesne  profits  in  the  name  of  the  casual  -cgeetor,  the 
defendant  pleaded  that  the  premises  were- not  i  the  plaintiff^ 
it  was  held  that  he  mi^ht  give  evidence  of  title  in  hinudf^ 
tliough  he  hod  sufiercd  ju^giitent  by;  default  ih  the  ejectmeai; 
for,  tlu?  estoppel,  to  be  conclusive,  should  liav«>  appeared' ok 
the  rt'cord  (/).  The  defendant  cantibt^.  uilder  ,tlie  gepfeni|.. 
issue,  give  in  evidence  an  acceptance  by  Sfclic  plaintiff  of  tht 
rent,  and  an  agreeitienttp  waive  the  cpsijts  of  tl^ie  ejectment  (n). 

If  the  lu^tion  be  brought  in  the  name  of  die  nominal  plaia* 
tiff,  the  court,  ui)on  application,  Will  stay  the '  pn^ce^Hqgi 
until  Mec*urity  be  given  tor  costs  (m).  . 

The  jury  are  not,  in  estimating  the  damages,  confined  to  pft 
tl\£  mere  rent  or  annual  value  of  the  premises;  but  may  give 
such  extra  damages  as  they  mav  think  fit,  as  a  compensation 
for  plaintiff's  trouble,  &c.  (o).     §o,  where  the  plaintiff  lias  had 


a)  1  Chit  PL  6th  ed.  l!J5w 

(6)  1  Woodf.  L.  be  T.  7th  ed.  419; 
Ad.  Rject.:i.ll:  AMin  v.  Parkin^  i  Burr. 
im:  Smith's  [.ending  Cams.  2fU,  S.C.: 
l>-*;  JuiHi'it  V.  StatmUmt  I  Chit.  Ue|).  121; 
2  B.  &  Aid.  TiX 

(ci  Sa>  1  ChiL  PI.  Cth  ed.  19ft. 

(rf)  ;j  &  4  W.  4,  c.  42,  %,  2. 

{e)  I  A  2  V.  c.  11(1.  I.  3:  Hunt  v. 
Htutrnm,  Barnen.  M.    See  Vol  I.  4ir7. 

if)  Bull.  N.P.  m. 

(jr)  IJoifd  V.  PM.  M  n.  *  AW.  407. 

(A)  Uvodtitle  v.  Si>r{h,  2  Doug.  5S1. 


(«)  Hok^nM  V.  Jlfom>.  2  Wib.  I1&  Ser 
as  to  payment  of  money  into  court  goie- 
rally,  ptt^t.  Book  IV.  Part  1.  Ch. ». 

ij)  See  Adam»  on  Kjecl.  .TIH:  Ch&fpH 
V.  ParkuTt  8  B.  «  C.  ft51,  n.  (ai. 

{k)  Rose  on  Evid.  4m. 

(0  Doe  V.  Hwktart,  2  C,  M.  *  R.  1«: 
and  fee  Voogta  v.  fVittch,  2  B.  &  Aid. 

(m)  Dn^  V.  /yw,  4  Taunt.  4.M>. 
(n)  Bull  N.P.  IS:  Pike  v.  O^rf^n.Say. /& 
(n\  CiwHitte  v.  T\mtb0,  3  Wib.  121:  IM* 
V.  Hare,  2  C.  *  M.  145 ;  4  Tyr.  »,  &  C 
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dment  against  the  casual  ejector,  he  may  recover  his  costs  chap.  i. 
idiis  aotioD^aithoagb-not  taxed,  against  the  tenant' or  person  __i!^^Zll'_— 
i'-is  poisae8aion^);'but  if  tiie  isjertmeAt  were  defended, 
i;ih«;  taxed  costo  paid,  the  ^xAniioosts* would  hot  l)e  rcco- 
■ble(f ).  ■  lliie  plssuliff  may  itoovei^  (bv>«ay  of -dama^fes,  the 
la5iicun)Bd  by  turn  ini«  count  of  emr^  ay.jDarersnifr  the  jnd^- 
It«iii3«)eetttient  enoneeoMlj'Obtidxied'by  the  defendant  (r^. 
ft  4iiei^l4intiff  is;  not  restricted*: to  thetime  stated  in  his 
liW'iiii  itibe  declaiBtioB  in^ejeotBiiBnty  hutiBray  aitK>  recover 
'pvofiia  ^iwhkhaccnifsiii.  pierionsl^;  ifrSi^  had  (title-  to  tlie 
inifles  at  the  time,  and  the  deftikutat-werd  In  possession  («)• 
I  jmSEyT'lioweviiry-ve  'to  gvt4  damhges  olilv  for  the  time 
•wfendaat  Isi  pioycdto  hayj6  been  ia  abtual  possession  (^), 
lekaut  the  )>Uinlaff 'siAitle  accrued..  And  where  an  actual 
ly^hns  beenfmaAe  to  avoid  a  fine,. as  above  mentioned,  the 
y  oui  fliv€)  damages  osily  as  to  the  profits  accruing  since  the 
w  of  the  eiitxy'(if). 

jToond-rent  necessarily  paid  by  the  defendibit  while  in  pos-  Mitigatkm  of 
Bon  flhoald  be  deducted  by  the  jury  ^romthe  damages  {x),  i)»>'^t^- 
id  where  an  aoticm  for  mesne  profita  was  bnmght  against  a 
It  J  who  had  a  cross  oloim  against  the  plcuntiff  at  law  for 
aney  expanded  on'the^'laud^  thsi  court  of  £rjuity  Exchequer 
■niad  an  isjuActlon  to  stay  the  prooeedhigB  at  law  {y), 
lfithe*a^oa  b'  broitfht  pendmg.  a  iwrit  of  error  on  the  Actmniienu- 
idpncMl-  m  ejectment,  ihe  plaintiff,  may ;  proceed  to  judg-  *"<^  ''''"^' 
tfitprbufe  tke  c6nrt:wilL  stay  execution  until  the  writ  of 
■tock-^tteninM  (.«').  : 

'IS.^kut  fdalAtiff  recover  less  than:  40i9.,  he  shall,  in  general,  Cmts. 
In ao  .-more  costs  diaii.  damages^    unless  the  Judge  cer- 

'  othet  respectl,  the  proceedings  in  this  action  are  tlie  othtr  Pro 
in TOMCiiary  cases.    .  ce&tmns. 


m  6>>  T.  Diru.  1  Ispw  SB:  6.T.  R.  W)  Bulk  N.  P.  B?. 

m&O  Dtrt.  HmMv«.9C'..  M;&  R.  Uy  fUnn/mtttght  v.  Cbgin*,  Banxw,  4Sfi: 

OS;,  te*Mtff  T.  Pu«.  J  C,  &Ji»:  Vw«/.  ante,  786 

mrTToMt,  3  ^Vu«.  121 ;'  Bull  N.P  W,  [ui  See  Comjtere  v.  HiVAr*.  7  T.  R.  727: 

•s'loA  ite  IMBir  V.  BrkUt  3  Camp.  And  lee  Berriturton  v.  ni/-ilAur«(,  2  Str. 

ML,      ■  .        ■  lime.  4  Brnwn.  P.  C.  .'I&l. 

»ii  Gidher  t.  lirMttciUfr.  ST.  R.  Sfil:  (.r)  |)r*4  v.  Hum,  2  C.  &  M.  145;  4  Tyr. 

IW  «.  !>)•»,    1    Eip.   ':.5H:    ttnwfc*   t.  XI.  S.  C, 

MhH.  7  Monrr,  471 :  I)"t  v.  liarv.  2  ipi  Earl  Onitiifr  v.  Lm-u,  1  V.  &  CoL 

Dm.  d45.     V^*^.  tf  ^^  c^t"^  (<*t«  427. 

WkU  be  reeoTvnble    in   any  form  of  c^  Ca.  Pr.  C.  IL  4fi. 

I  C«nap.  151;  4  Taunt.7;  mj  Dmv. />i{{«.  1  E>I>.n.'»:];  nTR.:^^ 


4Bin|r.]Ri  S.  C. 

(r)>'Nvff  T.  J«yMXr«'.  7  B.  &  C.  41M:  1 
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Paht  I. 


Horn  made        How  made.'}  A  DISTRESS  for  rent  (to  whicb  tluM 
observations  shall  be  confined)  is  made  b^  enteiing  upon 
premises  (a)  and  seizing  any  piece  of  furmtnre  or  eoaitaL 
trainable,  saying,  at  the  same  time,  that  ^ou  seiw  that  in 
name  of  aU  the  chattels  upon  the  premises^  to  the  Tite 
the  rent  distrained  for  {b\  and  stating  the  canae  of  the  4 
tress  particularly ;  and  if  the  distress  be  made  br  firtne 
any  particular  authority,  let  it  be  mentioned.    A  landkxb: 
however,  may  distrain  not  only  upon  the  premiaea  dfrniawi 
but  also  the  cattle  or  stock  of  his  tenant  depasturing  on  a^v 
common  appendant  or  appurtenant,  or  any  ways  belonging  to 
the  same  (c).   The  distress  must  not  be  made  on  a  highway  Xd)s 
It  is  made  either  by  the  landlord  injperson,  or  by  some  penoft 
deputed  by  him  by  warrant  («).    Tne  landlord  cannot  nraik 
open  the  outer  door  of  a  house  to  make  a  distreea  (/) ;  nor 
can  he  break  open  or  throw  down  gates  or  inclosures  for  thil 
purpose  (ff),    But  if  he  have  entered  the  house,  he  may,  if 
necessary,  break  open  an  inner  door,  &c.  (A). 
M  what  Time     This  distress  must  be  made  in  the  day-time  (t).     It  maj 
"*^^'  be  made  at  any  time  during  the  term  for  which  the  premiMi 

are  demised,  or  within  six  months  after  the  determinatioB 
tliereof,  provided  the  landlord's  title  and  the  tenant's  poa> 
session  continue  at  ^he  time  of  the  distress  (^*). 


, 


(a)  See  S2  H.  3,  c  21;  S  Init  131t  Mir. 
c.  2,  *.  26. 

(b)  lXnt  V.  Mongier,  6  Mod.  SI5:  »cann 
V.  EaH  Fhtmouth,  a  H*  ^  C.  4Mi  Wcudv, 
Nttnn,  6  Bing.  1«»  8  Moo.  &.P.  27.  &  C 

(c)  11  G.  2,  c.  12,  t.  8:  lee  Fwnemux  v. 
FMhei^,  4  Camp.  13R. 

(d)  52  Hen.  3,  c.  51:  Bunard  v.  Capet, 
A  B.  A  C.  141;  3  V.  &  J.  344t  3  Moo.  & 
P.  480.  &  C 

{€)  It  need  not  be  in  writing,  though  it 
usually  ia  $o.  See  the  form  of  the  war- 
rant. Chit.  Fonna.  413.  The  sut.  Weitm. 
2,  e.  37.  which  requires  distresses  to  be 
made  by  broken  sworn  and  known,  docs 


not  extend  to  distress  for  rent.    (OMM  f. 
Chamberlain,  6C.de  P.  213). 

(/)  Co.  Lit.  1<>1:  Comb.  17:  9Vin.  Ate. 
128 :  see  GouU  ▼.  Bradatixk,  4  Taanl. 

KAO 
OKJOtt 

ig)  Ca  Lit  161. 

{h)  Id.:  Comb.  17:  BntHmb^ w,  Dmm, 
Hardw.  168:  Bull.  N.  P.  81. 

(<)  Mirror,  c.  2,  s.  96 :  AMtnlmjH  v 
pBosto.SC.  &;P.  212. 

U)  8A.C  14,  as.  6.  7:  3 ft  4  W.  4,c 
42,  ss.  37,  38:  see  Burm  ▼.  Rkhofimm, 
4  Taunt.  720 :  Nuttatt  v.  SUnmlm,  6  D. 
ft  Ry.  155:  4  a  ft  C.  51,  8.  C:  Chit. 
CoL  Stat  665. 
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mtd  Notice.'^  After  seizure,  an  inventory  should    chav.  n. 
'  the  diatrainable  goods  upon  the  premises  (i) ;     ^'"^  >• 


i  write  at  the  foot  of  the  copy  a  notice  statius  inventory  ar.d 

f  the  distrefls,  and  that  unless  the  rent  be  paid  N"***- 

daysy  the  goods  shall  be  appraised  and  sold  (1) ; 

thin  copy  ''  at  the  chief  mansion-house,   or  other 

i«>us  place  on  the  premises  *'(m),  or  serve  it  per- 

the  tenant  (n).     If  you  remove  the  goods,  state  in 

e  the  place  to  which  you  have  removed  them. 

I  of  the  (700<2r.l  The  landlord  may  either  remove  the  Rcmnvai  of 

m^iatelv,  or  ne  mav  allow  them  to  remain  on  the  ^'^^G"*****- 

for  five  days  inclusive  of  the  day  of  the  seizure,  and 

.hie  time  afterwards,  leaving  a  person  there  in  the 

possession  of  them,  to  prevent  them  from  being  clan- 

'  removed.     He  cannot,  however,  leave  them  on  the 

i  an  unreasonable  time  longer  than  the  time  al)ove 

.cd,  otherwise  he  will  render  himself  liable  to  an  ao- 

trespass  (o) ;  unlese  he  have  the  tenant 's  consent  to  do 

1   tenants  usually  request  this  as  an  indulgence,  in 

iiat  they   may  be  enabled  in  the  meantime  to  raise 

for  the  payment  of  the  rent,  or  have  an  opportunity 

ievy  the  distress  (p).    Get  the  tenant  to  givejou  a 

o  memorandum  of  his  consent  to  your  continuing  in 

sion(9).    By  2  W.  Sf  M.  mm.  1,  e.  5,  «.  8,  however, 

60  of  com,  &c.,  when  distrained,  may  be  impounded  on 

remisesyuntil  appraised  and  sold.  And  by  the  1 1  &.  2,  c.  19, 

when  com,  grass,  &c.,  growing  is  distrained,  it  may  bo 

up  in  bams  or  other  proper  places  on  the  premises,  and 

i  not  be  appraised  or  sold  until  it  shall  have  been  cut, 

cred,  cured,  and  made  (r) ;  if  sold  before  that  time,  the 

is  Toid,  and  the  property  in  the  com  is  not  thereby  di- 

sd  out  of  the  tenant,  or  passed  to  the  vendee  («).    And, 

J,  by  the  11  (?.  2,  c.  19,  «.  10,  any  goods,  when  distrained, 

^  be  impounded  on  the  premises,  and  may  there  be  ap- 

■ed  and  sold,  in  like  manner  as  the  distrainer  might  have 

%  before  off  the  premises. 

r  you  remove  tne  goods  distrained,  if  thev  be  household  How  and 
3s  <Kr  other  dead  chattels,  you  must  place  them  in  a  pound  J^J^i^ 
ert ;  that  is,  in  some  covered  place  of  safety,  where  they 
f  not  be  exposed  to  injury  from  the  weatner(^).  But 
ttt  cattle  are  distrained,  they  may  be  placed  either  in  a 
ind  overt  or  pound  covert,  at  the  option  of  the  distrainer : 
e  place  them  in  a  pound  covert,  as  in  a  stable  or  the  like,  he 
it  feed  and  sustain  them  ;  but  if  in  a  pound  overt,  common 
[fecial,  the  owner  must  attend  at  his  peril;  and  for  that 

I  See  tbc  form.  ChiU  FornM,  k\X  374. 

Ik  (4)  ft«e  tlM  form.  Chit.  Form*.  414. 

I  »  W.  ft  M  mm.  I,  c.  5, 1.  S.  (r)  See  IVoonc*  v.  Purvit^  i  B.  fr  B. 

I  WtHtfT  V.  AtHMtatf,  1  Salk.  t47;  1  U  90S;  A  Moore.  ?!».  &  C:  Omrk  r.  Gam- 

B.»,&C  IrorM,  8Taunt.431;  2Moore.491,  &C. 

WbHa^Mmne  v.  Marfmm,  11  EMt,  WrUfM  v.  iJeuwv,  3  Nev.  &  M.  79l»|  t  A. 

Grtfin  T.  SpbW.   1  Str.  717t   «  L.  &  £.  641.  &  C 

n.  I4M,  &  C;  put  ¥.  Shew,  4  B.  Ae  («)  Owen  v.  Jjegh,  3  B.  &  Aid.  470:  lee 

«B:  lee  WmOmt  v.  JCiiv,  1  H.  BL  fVtmdJbw  v.  TYrrmlnc.  I  C.  &  M.  Siffi: 

Wtrntm  V.  PuniKwtU,  1  Eaet,  \IM'.  Nolt$  v.  Cwrtit,  i  C.  h  J.  364,  n. ;  B<fyin« 

.  2.  &  1ft.  a.  in.  ▼.  (ictA»  Id. 

See   Wmakbnn  t.  BIbc*.  1]   East,  {t)  Co.  Lit.  47. 

B.  le)  :    Flak&r  v.  Jlgmr,  fl  C.  ft  P. 
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Repitvin, 

purpose,  if  the  distress  be  impounded  in  a  v 
overt,  notice  thereof  must  be  given  to  the  on 
distrainer  is  bound  to  see  that  the  pound  Is  in  a  i 
state  to  receive  the  distress ;  and  is  liable  to  Inak 
owner  any  damage  sustained  by  the  cattle  in  a 
its  unfitness  fu>.  By  52  Hen,  <3,  c.  4,  a  distrese 
driven  out  ot  tne  county  where  it  is  taken («) ; 
P,  Ss'  M,  c.  12,  8, 1,  a  distr^  of  cattle  shall  not 
of  the  hundred,  rape,  wap^htlike,  or  lathe,  whei 
unless  to  a  pound  overt  within  th^  same  ^ire, 
three  miles  'distant  ftom  the  place  where  snd 
taken(tr).  '         ;, 


an< 


ppmisement  Appntisemmt  and'Sci!^:!  By  the  2  W.S;  M:  m 
^  Sale.  jf  ^jg  ownier  of  the  gdods  distrained  shall  nOi,  "tvi 
next  after  such  dis^resd  tak^u,  iand  notice  ihen 
chief  mahEdon-HouM,  or  other  most  nbtortotis 
premises,  replev^^  the '  tome ;  in  such  case  the Jx 
ing  shall,  with' iW  sheriff  or  under-sheriff  ott 
with  the  constable  of  the  htihdred,  parish^ -oir  ^ 
such  distress  shall' be  taken,  cause  the  gooids^  &ci 
to  be  appraised  by  two  sworn  appraisers  (whon 
under-sheriff,  oi*  'Nonstable  shall  swear  to  hpp 
truly,  according  to  the  best  of  their  undet^ 
after  such  appraisement,  shall  sell  the  same  fbr 
that  can  be  giitten  for  them,  for  satisfaction  Of 
charges  of  distress,  appraisement,  and  sale  ;  lea^ 
plus  (if  any)  with  the  sheriff,  under-sherlflF,  or 
the  owner^s  use.  Previous  to  this  statute,  a  dis 
rent,  could  not  be  sold.  There  must  be  two  a] 
where  the  rent  is  under  20/.  (y).  But  the  tenant* 
necessity  for  the  appraisement  by  two  brokers  i: 
Upon  the  sixth  day,  (inclusive  of  that  on  whi 
was  made  (a)  ),  and  after  the  lapse  of  five  time 
hours  fn)m  the  time  of  the  original  seizure  (6] 
reasonable  time  afterwards  (c),  search  at  the  sherii 
poods  have  been  replevied  ;  if  not  (d)y  send  for  the  > 
hundred,  jHirish J  or  phce{e)y  where  the  distress  i 
also  two  stcom  appraisers^/)  ;  the  constable  will 
ter  the  usual  oath  to  the  appraisers  {g)y  and  indor 


When  aqd 
how. 


{V  CaLit,47.  But  now,  by  5  Jt  6  W.  4, 
c  59.  s.  4.  ( Cruel ty  to  Animab  Act ) .  thedU- 
trainer  U  reuuiml  to  provide  the  animals 
hnpiHinded  daily  with  good  and  sufflrient 
f(KMl  and  lunirishment.  so  kmg  as  they 
remain  im|x>undi>«l.  and  is  empowvied  to 
recover  mm  the  owners  not  exceeding; 
double  the  value  of  the  nourbhniefit  sui>- 
plwd.  by  proceeding  before  a  justice  of 
the  |«eace.  or  b  -  sa'e  after  seven  days,  in 
the  manner  pointed  out  by  the  act.  And 
the  (Uh  sevtinn  i"tlicts  a  penalty  of  &«.  for 
erery  dav's  neglect 

1H>   H-iMcr  V.  Spwr,  3  Xev.  Ji  P.  MR 

:ri  See  i  Inst  KH 

,iri  Gimhart  v.  FHah,  i  Hit.  127i 

(r)  See  .irmrtf  v.  C>irir.  1  M.  Jr  M. 
17i :  n'tUMr  V.  RumfM!,  1  L.  Ravm.  5:t ; 
1  Salk.  j47.  S  C'  l*'c/&Kv  V.  Kiitf,  1  H. 
BLI4. 

jr:  .Ukn  r.  Hirktr,  Q.  B.,  iSnd  June, 
IS3B,  oo   dnnuRcr.    See   the  previous 


cases  of  Fletcher  x.  S 

747:  Bifhop  V.  Hr^tmt 

(:>  Bisfh'pv.  Hr^m 

(fl)   H-aOaat  r.  Kiitft, 

<6«  H^p^  v.  TksMoe 

<•"   Pitt  V.  Shetr,  4  B 

d-  If  thev  have  bi 

cannot  sell  them,  thou 

ba.1  after  the  five  days 

Marvh.  1.15  :  5  Taunt. 

"t  He  must  not  bi 

an<nher  parish.     tAen 

Jc  M.  17?:   n-ai-hirr  v. 

ami  !W>e  t^'itttr  v.  MmmI 

1  SaJk  :?47.  S.  C  > 

(/I  Not  the  perMi 
tf'vttvtm^  v.  Ckm-ne,  1  ! 
HWriM.  d  B'ng.  337 :  9 
unlets  the  tenant  const 
V.  Bry^t,  6  l\  A-  P.  41 
X<  The  cvmstabie  n 
praiaen  before  die  appi 


Tie  JUttrut. 

l^ll«MPm(«i7(A).  The  appraitert,  bang  neom, 
l*.4yrM(t  tkepoodt,  and  taring  done  m,  teriU  their  ^ 
■atf.riw  t^*»  the  fnrm<q>y(A).  ■  The  mntUiliU  «iim( 
f  ilPffff  tht  apprauanml(_i\,  The  apprainenient 
itil(|m<j  It  «tainped(l).  .  The  koo<1s  arc  usually  «altl 
mticr,  or  a  thinl  pt^rHunt/ur  th«:Hum  ut.n-Iiicn  t,hey 
taiiid.l  and.  a  receipt  fur  thp'  «uiu  |iai<l  fur  ihtta 
n  tj)r  jpnotorr,  antl -witnevacd  by  the  outmUblef/). 
I  tqnjtvof  the  2  »'. S;  M.  im.  1,  e.  i, m,  2,  the  di»- 
lutitll  for  the  beat  price  that  con. be  obtained  fi>r 
kaaf  jiD  action  lies  if  he  dt*«f  nut.  ,  The  price  at 
'  guns  were  appniiwd  will  be  preitunied  to  \ie  the 
'&  contraiy  it  proved(n).  It  appuars  that  there  in 
nqu)ni|)_  |>}~  law  (o  l«  observfd  in  •the  «ale  of  ,the 

B.Qieiia  be  a  sui^Jua,  after  payioent  of  the  rant 
^  ]e|t  jt  be  given  to  the  conitable  to  keep  for  the 

If  modi  h>  the  amuunt  of  the  rent  and  L-hot^^ 
eCD  ditftmined,  or  if  tlie  djjitn^  di«  xu  the  pound, 
wite'drqlroyed  by  the  ttctufp<Kl(/'V'';e  landlord 
[najcahii}).  Aa  to  the  uusU  of  diHtrainiiig,  &c., 
VDt  iji  arrear  dues  nut  excqed  WU,  Me  the  ST  6.  D, 

^vtreM  .fhall  be  mode  for  rent  juxtly  due,  and  aiiy  At 
ital)  .aftsrwarda  be  coisniitted  by  the  party  dis-  "I 
ku  ^pif  the  distreH  «luJl  n^t  be  deemed  unlaw- 
l.diatnjncr  s  trespafwr,  s6  initio,  hut  the  party 
i^y  rfcoyer.  Hatixfaction  for  the  spcuial  diiiuoge  in 
'tieuiaH.qr/iu  the  cate;  audif  h«  recover,  he  Hliall 
w^^r}.  .,Sut  he  Hh«ll,,,qotr,rf<!Ovm:  in  rnich  an 
eqider  of  amends  have  {been  maik  bet'rire  action 
,If,hi»'6™''t  ll"^  'i"'^  wtry.  ])e  ilkpal  and  un- 
fl.if  jq.Tent  whatever  bfi  iiaa(f),  or  it  the  diatre« 
^(n),  or  if  the  p»rty  iliatraiQing  breula  open  (be 
ir.th?  like,  none  of  hia  prooveduigH  would  be  pru- 
»i?aot(,«V, 

tiiici  ihuA  -coDCiMly  of  th^  Dwuiei.  of  making  a 
a.  tbi*  head. of  nplemny  .\»ica»^  the  action  of 
«Uy.  originates  in  a  diHtrens, '  But  it  isii  miHtake 
f^r^^en»  iiei«  only  iu  the,caae.of,a  WTtiligful  di»^ 
ugh,',  jiii',4tractice  it  U  iVHi^U^v.i'cMiAncd  to  tliat 
action,  in  tact,  in  geneml  lieit  in  all  cases  where 


M.iB.,  ni«™.ih»frf  i-nayiii  7ift.s.,f.     . 

■a  toiUli>HllQi4whh^  U),  \ir  Ur^tJljv,  130;  ]  Bun),  1,,  i»\3t 

Bltbp  MlutH  tV  i"^  cd.,IU.>:    Ifu^i.'SiiKTwr,  !  II.  &  U. 

IntbUxnUin.tK-  rfij,  ;,  11,,^^  jli,  s,r.   , 

I  Dft.dWcqvml.M  Ihc  <ri  1]  U. Xt  1»,>,  ty. 

ih  (Wt- rim*!  «^      .-  ir-Aicr.^' £1^.  1  K- Bl.^3 1  Si«A4nr. 


3»^,_- 

HanWon. 
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Boos  III. 

PAkT  I. 


mere  penonal  chatteLi  have  been  wrongfiiU]^  taken 
tained  from  a  person  without  a  lawful  authontj(w). 


Sbct.  2. 


IUplefrim{s). 


1.  Proeeedh^$  to  obtam  ike  Re- 

lUplemn,  wkem  gmd  how  ob- 
tained,  amd  Bomd  ffivem,792. 
Capiat  <s  Withernam,  794. 

2.  Proctedinff9    in   the   hfertor 

Cowri,  id. 

3.  Remotml  ef  the  PUM  to  a 

Superior  Court. 
In  what  Caeee  removed,  794. 
How  rewtooed,  795. 

4.  Proceedinge  m  the  Superior 

Court. 
Appearance,  796. 
Declaration,  798. 
Nonproe,  for  unmt  qf,  799. 
Avowry,  801. 
Imparlance,  802. 
Plea  in  Bar,  804. 
Nonproe,  for  want  t^,  805. 
leeue,  id. 


4.  Proeeedinfi,  ife.,  CO 
ProeeedSnge  oa  Dt 

805. 
Staying   Proeeedi 
Payment  imto  Ob 
806. 


ing  Plea  in  Bar 
TVta/,  ^.,  807. 
^«i0  7Vm/,  808. 
Coete,  id. 
£recii/Joa.  809. 
5.  Proeeedinge     agak 

Suretiee  oa  lAe . 

Bond. 
Replevin  Bond,  w 

how  Forfeited,  I 
Aeeignmeni  qf,  «»• 

on  the  Bond,  81 
Proeeedinge    agak 

Sharif,  813. 


6. 


Reple>-in 
Bond. 


1.  Proceedings  to  obtain  the  RepUvin. 

Replevin,  Replevin^  when  and  how  obtained^   and  Bond  ghm 

^bSS*iI?*^°d  proceeding  by  original  writ  of  replegiari  facias  out  ol 
Bondgivm!*  oery,  which  was  formeriy  necesBary,  being  extrem 
dious  and  the  cattle  or  other  goods  being,  in  the  me 
detained  from  the  owner  to  his  great  loss  and  da 
directed  and  enacted  by  the  statute  of  Marlbri< 
the  sherifF(xr^,  without  any  writ  bein^  sued  out  oi 
shall  proceed  to  replevy  the  foods,  immediately  upo 
plaint  beiog  made  to  him  ;  and  by  the  1  ^  2  P.  ^  M.  e. 
sheriff  of  every  county  shall  appoint  four  deputies  a 
dwelling  not  above  twelve  miles  distant  from  each  oi 
the  purpose  of  making  replevies. 

Before  the  sheriff  or  his  deputy,  however,  can  repl 
must  take  pledges  from  the  plaintiff,  not  only  to  pr 
his  suit,  but  also  to  return  the  cattle  or  goods,  if  a 
should  be  adjudged ;  and,  if  he  take  pledges  in  ani 
manner,  he  shall  be  answerable  to  the  defendant  for  tl 


(w)  See  1  Chit.  PL  fith  cd.  lf»,  164. 

(.r)  The  proceedhui  in  replevin  or  tuits 
nmored  from  inftnor  oourtf  are  not  af> 
fectMl  by  the  2  W  4,  c.  39. 

(y)  fi2  H.  3,  c.  SI. 

(s;  Where  the  lord  of  the  flnmchiie  hn 


the  prescriptive  right  to  cnBt 
In  tKe  nine  manner  as  the  ^ 
before  the  statute  of  Marltarklfi 
riff  han  no  ooocuirent  jurlane 
him.  (IfoufMcy  ▼.  Dmwtm,  1  N 
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T  ralue  of  the  cattle  or  goods  replevied.  The  Recurity  taken  chap.  n. 
y  the  sheritf,  in  pursuance  of  this  act,  is  usually  a  tmnd,  *^'*^  ^ 
onditionc'd  as  is  above  mentioned  Ta).  Also,  by  the  11  6^.  2, 
.  J»,  jr.  23,  in  even-  replevin  of  a  uistress  for  rent,  the  sheriff 
r  his  deputy  shall  take  from  the  plaintilf,  and  two  responsible 
enons  bh  ^unities,  a  bond  in  double  the  value  of  the  goods  di»- 
Quned  (to  be  ascertained  on  the  oath  of  one  witness),  con- 
xtioned  for  prosecuting  the  suit  with  effect  and  without 
day,  and  for  a  return  of  the  goods,  if  a  return  should  be 
.warded  (6).  A  distress  for  a  rent-charge  is  within  the  act  f  c). 
rhe  bond  should  pursue  the  terms  of  the  statute.  It  lias 
leen  held,  however,  that  a  bond  conditioned  to  prosecute  the 
ction  with  effect,  and  to  indemnify  the  sheriff,  is  g(»od  ;  and 
Bay  be  assigned  and  proceeded  on  in  the  name  of  the  as- 
■gnee,  under  the  statute,  although  it  do  not  require,  by  the 
9Midition,  that  the  suit  shall  be  prosecuted  without  delay  ((/). 
^nd  although  the  statute  directs  the  bond  to  be  taken  with 
two  sureties,  yet  a  bond  bv  one  surety  only  is  not  void  (e). 
As  to  the  proceedings  on  this  bond,  and  the  liability  of  the 
dberiff  and  sureties,  see/xMf,  811,  812.  Where  one  of  the 
weties  wqs  a  material  witness  for  the  plaintiff,  the  Court 
off  Conund&    Pleas  allowed  another   to   he  substituted  for 

Toe  mode  of  proceeding  is  thus: — Let  the  party  intending  to  Practical  i)i 
wWiig  give  the  names  of  two  sufficient  housekeepers  of  the  city  or  J*^^ill"*  ^"^ 
mmi^  where  the  distress  was  made,  to  the  sheriff^ s  officer,  who  lu-pievin. 
(^ter  satisfying  himself  as  to  their  stiffidencv^  will  give  him  a 
mrl^KOte  to  the  sheriff  to  that  eff&:t.     Take  this  certificate  to  the 
sMee  of  the  sheriff  of  that  city  or  county,  or  to  the  offU^e  of  his 
J^wQr,  or  replrvin  clerk;  and  upon  the  sheriff  or  his  aeputy 
mmg  satisfiea  with  the  sufficiency  of  the  sureties,  and  the  bond 
hrngfiUeaup,  let  it  be  executed  hy  the  plaifUiff  and  his  two  sure- 
Uet.    A  precept  or  warrant  is  then  made  out,  commanding  one 

ithe  sheriffs  officers  to  replevy  the  goods,  and  deliver  them  to 
plaintiff;  and  also  to  summon^  the  defendant  to  appear  at  the 
acrt  eimnty  court,  to  answer  the  plaintiff' for  the  taking,  ^c.  (g). 
Upon  this  precept,  the  ofhcer  will  replevy  the  goods,  if  found 
unhin  the  county,  &c.,  the  plaintiff,  or  some  oerson  in  his 
Whalf,  accompanying  him  in  order  to  identify  tnem  ;  and  in 
doing  this,  the  oAcer  mav  use  force  if  the  distrainer  make 
itutance,  and  may  brealc  open  even  the  outer  door  of  his 
dwelling-house,  if  the  goods  be  there,  having  first  signified  the 
flnue  of  his  coming,  and  denied  admittance  (^h\  Cure  should 
be  taken,  in  cases  of  distress  for  rent,  to  replevy  before  the 
cxpinition  of  five  days  inclusive  after  the  distress  made ;  other- 
wide  the  distrainer  may  sell  the  goods:  though,  indeed,  they 
mav  be  replevied  at  any  time  before  they  have  been  actually 
■dU  ;  and  tnis,  although  after  the  five  days(t ).  In  all  other  cases 

\m  Bl^dutt  T.  CVswop,  1  L.  Raym.  278.  M.  58. 

'I|  See  fonnaf  this  band.  Chit.  Formi»  (/)  BaUty  v.  Baiie^,    1   Blng.  92;   7 

4U  Moore,  iSli,  S.  C. 

K)  Storf  V.  Hubbard,  i  Bing.  349 ;   9  Or)  iwe  the  fonn  of  this  warrant.  Chit. 

wnt,  <H7.  S.  C.  Forms.  416  ;  and  of  the  suinnnons  there- 

rfi  IMvy  ▼.  Bum,  10  Price,  54:  and  OD,  Id.  417. 

mm0t^.ibibbmrd,iBlDg.M9,  9 Moore,  (A)  8  Inst.  193, 140:  iee2Ro.  Abr.5A2: 

fl7  ■  f  on  u   <|   Mi 

M  Amttm  ▼.  HawmrA,  7  Taunt.28;  and       (0   See  onfe.   790 :   Jacob  r.  Kktg,  1 
mU.  »7;  1  Moofe,  68;  2  Marsh.  352,    Marsh,  135}  5  Taunt.  451,  &  C. 
iC:  aad  sae  UoAtr  v.  Gonbii.  1  C.  k. 
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B<joK  rii. 
Part  i. 


Capias  h) 
W'iihenuin. 


Replevin. 

of  distress  at  common  law,  no  time  is  limited  for  repki 
because  the  distrainer  cannot  sell  the  distreWb 

Capias  in  JVithemam*']  If  the  goods  hare  been 
that  the  sheriif  cannot  replevy  them,  then,  upon  plaint  ^ 
levied  in  the  county  court  by  the  plaintiff,  the  sbfliiff 
issue  a  ])reccpt  in  the  nature  of  a  capias  «•  witkvt  utm 
commanding  liis  officer  to  take  goods  or  cattle  of  tiMi 
fendant,  to  the  value  of  those  taken  by  him,  and  delivvr  ~ 
to  the  plaintiff;  the  plaintiff  having  first  given  iiiin  a. 
with  sureties,  similar  to  that  above  mention^i,  conditionaf  fti 
prosecute  his  suit,  and  to  return  the  goods  so  to  be  deUwnl 
to  liim,  if  a  return  of  them  should  be  afterwards  adjudgedL  m*^ 


•  *i 


2.  Proceedings  in  the  Inferior  Qmrt.      .    . 

2.  Proceedings  After  the  goods  have  been  replevied  and  delivered  fli 
Court.'"''^^'  plaintiff,  he  must,  according  to  the  terms  of  the  bond,  lef^l 
plaint  at  the  next  county  court,  and  prosecute  his  sAit  W 
effect  and  without  delay.  On  the  plaint  being  levied,  tiwl 
fendant  is  summoned ;  and  if  the  cause  be  not  ramoFeS^^ 
action  proceeds  to  issue  and  trial  in  the  ordinary  way,  ~ 
inferior  court.  In  the  great  majority  of  instances,  thepU] 
levied  hy  lodging  it  at  the  office  ot  the  under-sherio  (f). 
he  do  not  levy  his  plaint  at  the  next  county  court,  or  if  I 
make  default  in  any  subsequent  part  of  the  proceedings, 
not  j)rosecute  the  suit  with  success,  either  in  the  county 
or  in  this  court,  after  the  removal  of  the  cause  (si),  the* 
fendant  may  take  an  assignment  of  the  replevin-lxMbd, 
may  ])roceed  thereon  agiiinst  the  plaintiff  and  his  pledge 
the  same  manner  as  a  plaintiff  proceeds  upon  a  bail-boM  (A] 
As  to  what  will  be  a  forfeiture  of  the  replevin-bond,  see  pmti\ 
810.  Until  the  plaint  is  entered,  there  is  no  commenoeniill' 
of  the  suit,  of  which  a  superior  court  can  take  notice  (sji 
The  entering  of  the  plaint  is  the  act  of  the  party,  and  if  II 
plaint  be  entered,  the  bond  is  forfeited  (v^  The  act  of  till 
sheriff  or  his  deputy,  in  entering  the  plaint  in  replevin,  b 
merely  miiiisteriid  ;  it  has,  therefore,  been  held,  that  althom 
a  sheriff  or  his  deputy  neglects  to  ent«r  a  plaint  in  replern^ 
the  Court  of  Queen's  l^nch  will  not  compel  him  to  do  M  Ml 
motion ;  yet,  perhaps,  they  would  grant  a  mafid€unus  to  entti 
the  plaint  (y). 


3.  Reinoral  of  the  Plaint  to  a  superior  Court, 

3.  Removal        In  what  Cases  remored.^   The  suit  may  be  ])rosecuted  in 
of  the  Plaint  ^j^^  couiitv  court,  however  considerable  the  value  of  the  goods 

remoiwjf  ***  ^^^^y  ^*^  ('')*     ^^"^  *^  ^^^^  right  of  freehold  come  in  question)  in 
the  course  of  the  proceedings  in  the  county  court,  or  ancient 


(*)  See  form,  Chit.  Fnmiii,  417 :  OuU- 
lim  V.  Hiilhn.ok,  1  H.  dc  P.  4l(l. 

</)  See  form  of  plaint,  Chit.  Forms,  417. 

(mi)  Tuntor  \.  Turner,  2  B.  A'  B.  11-'; 
4  Moore,  G16,  S.  C 

<n)  Seeinfp,  7!«3;  and  Vol.  I.  Af'-O.  See 
the  fonn  of  the  plaint.  Chit.  Form»«  41/. 


(o)  Te$aeyma»%  ▼.  GiUatt^  1  New  R(^ 
392. 
(p)  Rx  V.  Ayl9,  3  D.  &  R.  laL 

Harr.  L.  de  T.  732. 

(r)  25  U.  3,  c.  21:  >  H.  7.  5b:  9  W 
130. 


Plaimt  how  removed,  79i 


Chap.  ii. 
Skct.  2. 


Smwsne  he  pleaded  (g) ;  or,  if  the  queen  be  a  party,  or  the 
tiking  he  in  rii^ht  of  tne  crown  (f),  the  sheriff  cannot  ]>roceed 
in  the  cau^.  So  if  the  defendant  ckim  property  in  the 
liadi,  and  on  a  writ  de  propriHate proband^  (u)  tney  )>c  found 
b  be  hiSy  the  sheriff  can  proceed  no  further,  but  must  return 
flto  titoceedmgH  to  the  (Queen's  Bendi  or  Connnon  Picas,  to 
b  tnere,  if  thought  advisable','  finally  determined  {x).  So 
fat  it'  u  usnikl  in  practice,  in  all  cases,  to  remove  the  plaint  as 
IND  as  it  is  leried,-  and  before  any  proc^din^^  are  taken  on 
ilinto  one  of  the  cdnrts  at  Westniinster,  in  the  first  instance. 

Plaint  how  remoted,"]  The  plaint  may  be  removed  by  writ  PUmthow 
^pome^  reeorddri  faciae  iovkelamy  or  dccedat  ad  rurianhy  ac-  "»""*«•• 
rding  to  circumstances.  It  may  be  removed  either  by  the 
iintitf  or  defendant:  hv  the  plaintiff,  at  pleasure;  by  the 
fendant,  iipon '  reasonable  cause  {y).  This  assignment  of 
iM  by  the  defendant,  however,  is  at  present  but  matter  of 
in ;  it  is  assigned  in  the  writ  of  recordari,  &c.,  and  cannot 
denied  or  traversed  by  tiie  sheriff  or  plaintiff  (z).  Where 
e  action  of  replevin  U  commenced  in  a :  court  baron,  cause 
oat  be  aaeigned  for  removing  it,  whether  removed  by  the 
natiff  or  defendant  (a). 

If  the  goods  have  ))een  rcplievied,  by  virtue  of  a  repleffiari  By  wrtt  ur 
ew#,  (which  is  now  rarely,  if  ever,  the  case),  the  plaint  in  ''"°^* 
«  connty  court  i^  removed  bv  writ  of  pone  (o),  Tuis  is  an 
iginal  vrit^  obtained  fnon  t£e  cursitor,  l»earinir  teitte  after 
te  entry  of  the  plaint  in  the  county  court,  and  n^tuniable 
1  a  general  return  day  in  term,  wheresoever  &c. ;  but,  if  it 
ippen  to  hear  teste.  l>efore  the  entry  of  the  plaint,  it  is  not 
Mterial  (c).  Tlie  ;writ  of  potie  is.  also  the  proper  writ  to 
emove  oil  suits,  which  are  before  the  shenff  by  writ  of 
■jfKfte#.  In  other  respects,  it  does  not  differ  from  the  writ  of 
wc^dari /acta*  loquelam  (d). 

If  the  ^oods  have  been  replevied  upon  mere  application  to  By  Re.  Fa.  L< 
Hie  sheriff,  (as  is  now  usually  the  case),  without  writ,  the 
plaint  is  removed  by  writ  of  recordari  facias  loquelam.     This 
It  also  an  original  writ,  to  be  obtained  from  the  cursitor,  tested 
md  returnable  like  the  pone  (e). 

If  the  pLiint  be  levied  in  a  court  buron,  it  is  removed  by  ByAcfcdMn 
writ  of  Mcedas  ad  curiam,  lliis  is  also  an  original  writ,  in  ^'u"»»"- 
every  respect  the  same  as  the  recordariy  excepting  that  it 
&«ctfi  the  sheriff  to  go  to  the  lord's  court,  and  there  cause 
the  plaint  to  be  recorded,  and  so  to  return  it  to  the  court 
above.  This  writ  must,  it  seems,  boar  teste  after  the  entry  of 
the  plaint)  otherwise  it  will  be  l)ad  (f). 

In  no  instance,  where  the  plaint  is  in  an  inferior  court,  not  in  CMtiorai 
of  record,  should  the  plaint  be  removed  by  certiorari;  for,  if 
10  removed,  as  the  plaintiff,  in  such  case,  is  not  bound  to  fol- 

^  (K  Finch.  L.  317:  4  H.  0,  30 :  S  H.  7,  (a)  R«1!«  85  b :  F.  N.  B.  7"  A ;  2  Intt. 

6:  Ca  Ut  l4Sb  3»:  27  H.  6.  3 b,  4  a :  Doct.  PI.  3S6. 

(fl  Bra  Abr..  Rqilevbi.  3.  i6)  F.  N.  a  60  M. 

(M)  See  form,  ChiL  Forms.  417-  (r)  F.  N.  B.  71  D. 

'*)  >«e  lUrr.  L.  ft  T.  7^  :  Bae.  Abr.,  (rf)  Grr«nw.  22:  Wats.  Sheriff;  2HIA.  See 

■«ptevlB,  (E  4).  fortnr  Chit  Forms.  419. 

V)  F.  N.  B.  dD  M.,  ?■>  B.  (#)  See  the  form.  Chit.  Forms,  4ia 

^  (:•  TaOief  ▼.  Bbau,  8  Bmg.  71:  1  M.  &  (/)  F.  N.  B.  71  D  :  Md  vide  GUb.  Rep. 

"«Kt,  148.  JL  C-  Parka  ▼.  Rmtm^  3  B.  IflO.    See  the  form,  Chit.  Forms.  424. 
*  Ad  igs.    s«  liorm.  Out.  Focna,  410. 
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Replevin. 

low  the  suit,  the  defendant  could  never  nonvrot  hii 

Buperior  court  for  not  declaring  (^).    But,  where  the 

suit  is  in  an  inferior  court  of  record,  it  is  remoTe 

tiorari  (A).    Where  a  defendant  has  erroneously  sa 

writ  of  certiorari  instead  of  pone  or  re.  fa,  lo.^  and  1 

no  steps  upon  it,  the  rule  to  quash  it  on  his  applicati 

solute  in  tne  first  instance  (t). 

Writ,  how  In  order  to  sue  out  any  of  these  writs,  male  w 

wwdomand  cipe  (i;);  take  U  to  the  eur$itor^  and  upon  telling  Mm 

next  counfy  court  wiU  he  holden,  he  will  nuUteoui  the  wn 

take  it  to  the  office  of  the  under-sheriff  of  the  county,  4^» 

€Ulow  and  return  it  {k).    If  the  snenff  return  the  ^ 

the  party  may  sue  out  an   alias,  &c.  (/).    If,  to  i 

aeeedas  ad  curiam,  the  sheriff  return  that  the  lord  r 

hold  his  court,  a  distringas  then  issues,  comman 

sheriff  to  distrain  the  lord  to  hold  his  court;  and  aft 

sicut  aliasy  &c.  (m).  If  the  sheriff  do  not  return  the  f 

&c.,  so  as  to  enable  you  to  file  it,  you  should  ml 

return  it  in  the  manner  directed,  Vol,  L  549  (ft). 

fVhen  you  have  got  the  writ  returned,  file  U  wUh  < 
mcuters.  The  writ  should  be  returned  and  filed  wi 
terms  at  least  after  the  writ  is  returnable ;  otherwisi 
posite  party  may  obtain  a  certificate  from  one  of  th 
that  no  such  writ  and  return  are  filed,  and  the  cut 
Procedendo,  thereupon  issue  a  writ  oi  procedendo,  by  which  the  c 
be  removed  back  to  and  proceeded  in,  in  the  inferior 
Or  if  either  party,  havine  sued  out  a  re,  fa,  lo.,  negl 
it,  the  other  party,  for  the  sake  of  expedition,  may 
waiting  till  the  end  of  the  second  term,  sue  out  anc 
of  the  same  nature,  and  get  it  returned  and  filed,  f< 
ing  the  proceedings  into  the  court  above  (/>).  If  tb 
however,  be  filed,  a  writ  of  procedendo  cannot,  it  see 
wards  be  had,  unless,  perhaps,  where  the  cause  waj 
from  a  court  of  ancient  demesne  (^).  If  not  filed  < 
turn  day,  a  notice  of  its  being  filed  should  be  given  i 
posite  party  (r). 

The  delivery  of  the  writ  to  the  sheriff  stays  ol 
proceedings  in  the  suit  in  the  county  court,  even  alt] 
livered  afSer  interlocutory,  provided  it  be  before  fii 
mcnt(.9).  If  the  sheriff  proceed  further,  such  si 
proceedings  are  void,  and  the  sheriff  is  liable  to  a 
ment  {t).  The  writ,  however,  removes  the  plaint  • 
not  any  of  the  subsequent  proceedings ;  and  the  pla 
moved  by  it,  although  the  plea  in  the  court  below 
been  discontinued (u). 

4.  Proceedings  4.  Proceedings  in  the  Superior  Court, 

riorCouit^        Appearance^]  The   defendant    must  enter    his    a; 


Effbctof  the 
Writ. 


Appearance. 


tg)  Oerk  V.  Mttyor  of  Beruiek,  4  B.  4 
C.  104  ;  7  D.  &  R.  104,  S  C:  Edward*  v. 
iloMvn,  5  B.  &  C.  206 :  7  D.  &  R.  70>J,  5.  C 

(A)  Wilk.  Replevin,  26. 

(<•  Rnffman  v.  TAomtneff,  7  DowL613. 

(j)  See  the  form.  Chit  Forms,  418. 

ik)  See  the  form  of  the  return.  Chit. 
Formn.  420;  and  of  the  sdbiedule  to  be 
annexed  to  the  writ  and  return.  Id. 

<D  F.  V  B.  70  B. 

(m)  V.  K.  B.  18  E. 


(n)  See  Bevan  r.  Pntht 
1151. 

(o)  2Senon,162:  lTidd,4 
of  procedendo.  Chit.  Forma, 

ip)  Id. 

(9)  F.  N.  B.  a9  M  (a).  G£ 
10,  11:  Mrf  qumre, 

(r»  See  form,  ChiL  Forma, 

(#)  Sevan  ▼.  ISnthMk,  2  Bv 

It)  F.  N.  B.  4  C 

(M)  F.  N.  a  71  A. 
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k  OM  of  the  masterSy  before  the  Dlaintiff  can  declare  in    Cbap.  n . 
ii^aior  court,  or  the  defendant  mJe  him  to  do  so.    This     ^"^•*- 
iw]r  flhould  be  done  on  or  before  the  quarto  die  post  of 
ntnnof  the  rteordari^  &c.     Make  cut  a  praecipe  for  the 
Mm«(f ),  <md  take  it  to  one  of  the  masters,  who  wiU  there- 
■  Mter  Me  appearance, 

f  the  {daintiff  wish  to  expedite  the  cause,  and  for  that  AppMnlnoe, 
pM  to  procnre   the    defendant's  appearance,  he  should,  ^u^d"™ 
Mm;  mtin  a  rule  to  appear  from  one  of  the  mastersix); 
^  it  with  kun^  and  serve  a  copy  of  it  upon  the  defend- 

This  18  usually  done  where  the  plaintiffs  attorney 
^  ft,  fa*  lo.  This  rule  expires  in  four  days;  and 
^i^mdant  have  not  entered  his  appearance  within  that 
J^  if  the  plfdnt  have  been  removed  by  the  plaintifif  by 
^fuordarty  sue  out  a  pone  per  vadios  witn  one  of  the 
^{y\  and  get  it  sealed;  upon  which  the  sheriff  will  sum- 
^  eeflendant(z).  On  the  quarto  die  post  of  the  return 
ftke  pone,  search  with  the  masters  if  the  defendant  have 
i  m  appearance;  and  if  not,  one  of  the  masters  will 
oU  a  distringas  (a),  upon  your  furnishing  him  with  a 
^Iffstthe  distringas  sealed.  This  is  a  judicial  writ,  com- 
0^  the  sheriff  to  distrain  the  defendant  by  all  his  goods 
atteli^  so  that  he  be  before  the  queen  on  a  general  return 
wheresoever  &c.,  or  in  the  Common  Pleas,  before  the 
I  justices  at  Westminster,  to  answer  the  plaintiff  of  a 
'  &e.  (&).  It  must  bear  teste  in  term  time,  be  returnable 
Denl  return  day,  in  the  same  or  in  the  next  term,  and 
%een  days  between  the  teste  and  return.  Care  must  be 
;hat  the  defendant  be  correctly  named  in  the  writ, 
ae  the  sheriff  will  not  be  justified  in  executing  it(c). 
m  writ  to  the  sheriff^s  office,  and  oUain  a  warrant 
'  give  the  same  to  your  officer,  who  will  thereupon  levy 

of  4^Ad),  If  the  defendant  have  not  entered  an 
Qce  on  the  quarto  die  post  of  the  return  of  the  distrin- 
the  writ  returned,  and  sue  out  an  alias,  and  after  that 
f;  or  if  the  sheriff  return  nulla  bona,  you  may  sue  out 
m  distringas  into  a  different  county  («).     Upon  suint^ 

alias,  move  the  court  to  increase  the  issues,  who  will 
n  grant  a  rule  absolute  in  the  first  instance;  draw  up 

with  one  of  the  masters^f),  annex  a  copy  of  it  to  the 
tringas,  and  leave  it  tvitn  the  sheriff  to  be  executed  as 
reeted*  If,  upon  the  quarto  die  post  of  the  return  of 
ty  the  defendant  have  not  enterea  an  appearance,  sue 
uries  distringas,  and  again  move  the  court  to  increase 
sfy  which  they  will  now  order  to  the  amount  of  the  debt 
Is;  draw  up  the  rule,  and  get  the  writ  executed,  as  above 
.  If,  on  tne  quarto  die  post  of  this  writ,  the  defend- 
e  not  appeared,  then,  in  pursuance  of  slat.  10  O,  S,  c. 
€  for  a  rule  to  sheto  cause  "  why  the  issues  returned  upon 
'oi  writs  of  distringas  should  not  be  sold,  and  the  monies 

ana  of  the  jweipe  for  aiqiear-       (a)  See  the  fonn,  ChiL  Fonrn,  4£3. 

.F«inn»,  433b  (6)  lb. 

i,  9lh  ecU  416:   Pr.  Reir.  ^\  :       (r)  Cole  v.  Hindmn,  HT.T{.2M. 

V  thtK  be  any  niA  rule?  (See       id)  See  Bkuam  v.  Surteet,  4  F^ast,  162. 

xm,  4t2).  {e)  f<L    See  the  form  of  the  aiias  and 

the  Conn,  ChiL  Formt^  4S3.  flurien.  Chit  Forms,  424;  and  of  the  tet- 

Qm  tana  at  the  rammoiu,  Chit,  tatum.  Arch.  Forms,  451 . 

01  (/)  See  tbe  form.  Arch.  Forms,  451. 
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clare. 
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Time  to  De- 
clare. 


Form  of  De- 
claration. 


arising  from  the  sale  thertofaihoM  not  heJwikwM  hromgki  Mto 
.  court;  and  why  it  should  not  be  re/erred  to  one  of  the  wmstsi^. 
to  tax  the  plainUffhis  easts^  occasioned  h¥  his  isstdnp  out  tke  «ff  i 
several  writs;  and  why  much  eosts^  men  taxed,- skomld  Mf#.« 
paid  out  of  the  monies  so  broi^/ht  ^inio  eourt;  and  whjr^  mp^ 
plus  of  the  said  monies^  after  payment  of  the  said  eosis^'sks^M 
not  he  retained  in  eouirty  until  the  purpose  of  the  'said  writs  1^.^ 
answered**  (^).    Move  this  upon  an  ajtdavit^  stutiua4ke  ismkt% 


and  returns  of  the  writs  i^T  distringaflL  and  thai  tke  d^aisA  i 
has  not  appeared{h).  Draw  up  the  rmCj  und  seres'aeogysiu  s 
upon  the  sheriff.  Afterwards^  move  to  mate  the  rule  moMlq.  f 
draw  up  the  rule  ana  serve  a  copy  on  the  sherify  ai  the  eame  iktU  4 
shewinp  the  original;  and  if'M  do  notpt^  the  uiomty*uUe  ima%  > 
move  for  an  attachment.  jfthem&MyhepaittinLmateoiUaj, 
bill  ofcostSf  and  get  it  taxed;  then  tale  the  rule  ana  iHOeitiirll  i 
one  of  the  masters,  and  he  wUlpayyou  thi  amount  of  the  eott9{i^  )( 
You  may  afterwards  proceed  ti  distringas  ^fue  ad  infwiltMl  \ 
applying  from  time  to  thne  tdsmthe  issues  for  paymmt  of  esSUk  1 
untu  the  defendant  dppear{i);  hut  if  nuUa  bona  be-  retunm  \ 
to  the  distringas,  then  sue  out  a  capias,  and  so  proceed  to  ii#>  | 
lawryil).  If  the  plaint,  however,  have  been  removed  by  ihi  . 
defendant  (m),  or  oy  the  plaintifr  by  writ  oTaeeedas  ad  oh  1 
rtam(it),  the  first  process  after  the  rule  to  appear  is  the  ^  ^ 
triiigas,  omitting  the  pone  per  vadioe.  \ 

The  Declaration,"]  If  the  defendant  come  in  upon  any  rf 
these  writs,  and  enter  his  appearance,  the  plaintift  may  um 
deliver  or  file  his  declaration,  as  in  ordinary  eases  (»)• 

If  the  defendant  wish  to  expedite  the  cause,  then,  on  or  t^tst 
the  quarto  die  post  of  the  retutm  of  the  recordaii,  kamncJkU 
entered  an  appearofice  icUh  the  masters,  get  a  ride  to  Man 
from  one  of  the  masters{p),  and  serve  a  copy  of  it  upon  thepkuut^, 
or  upon  his  cOtomey  or  agent,  if  the  cause  were  remooed  iy  Aia. 
Such  rule  may  be  given  within  four  days  after  the  end  of  tha 
term  in  whicn  the  writ  is  returned,  or  afterwards  (9^ 

The  plaintiff  may,  as  in  other  cases,  obtain  a  rule  for  time 
to  declare  (r),  and  the  court  will  not,  it  seenls,  settliemk 
aside,  and  compel  the  plaintiff  to  declare  sooner  in  tkis  fonn 
of  action  than  m  another  (j?). 

As  to  the  mode  of  framing  the  declaration  in  geneFal^  see  2 
Chit.  PL  Gth  ed,  602  ;  1  Id.  262.  The  declahition  in  mlevin, 
where  the  suit  is  removed  by  re.  fa.  lo.,  must,  before  the  role 
of /^.  71,  4  JV:  4,  r.  1,  ante,  145,  nave  been  intitled,  either  of 
the  tenn  in  which  the  writ  was  returnable,  or  of  that  in  whiek 
it  was  delivered.    If  it  was  intitled  of  an  intermediate  tenn, 


(fe)  See  an  to  the  form  of  the  rule,  Arch. 
Form*,  45i, 
(h)  See  the  form.  Arch.  Forms,  451. 
(0  See  Martin  t.  Toutitend,  5  Burr. 

(k)  See  form  of  o/iw  and  pluriea,  Chit 
Forms,  4S4. 

(/)  F  N.B.  70A(a).  Seeformof  oMfwu, 
Chit.  Forms.  424. 

(m)  F.  N.  B.  70  A  (a). 

(n)  Thnm  mn  v.  Jrintan,  8  B.  &  P.  137. 

(o)  Seeform  of  dedaration, Chit.  Forms, 
4.14 :  see  Trapping  r,  Fuge,  A  Taunt.  771; 
I  Marsh.  341.  &  a 

(P)  By  R.  H.,  2  W.  4.  t.  38,  **U  thaU 


not  be  neeessary  lor  a  deAnd«a»  in  Mf 
case,  to  give  a  rute  tn  dadare^  «xcm(  i^m 
tvmoraU  from  im/Mor  cvurts.*  (See  llw 
form  of  rule.  Chit  Forma,  485). 

(q)  By  R.  H.,  8  W.  4,  r.  37»  "whocs 
eause  has  been  removed  firom  an  Inferior 
court,  the  rule  to  dedaze  may  bt  girM 
within /bur  days  after  the  end  of  the  tan 
inwhichthewrittsretuxnad.'*  Fttmeriji 
the  rule  might  haTa  been  gtran  In  fliiuf 
days  after  term.  (£dk*ardt  ▼.  Omdh,  11 
last.  IKI). 

(r)  Seeonte,  VoLI.iaBL 

(«)  Cratm  ▼.  Piacasestf-.  S  Taunt  31 


Deelaraiiom, — Nonpros,  ^. 

it  for  want  of  a  plea  might,  it  seems,  have  been  set 
Since  that  rule,  however,  it  is  usual,  in  practice,  to 
deolaration  of  the  dav  it  is  filed  or  delivered,  and  this 
■eems  to  be  coirect ;  but  it  has  not  been  decided  whe- 
applicable  to  proceedings  in  replevin. 
rTKM  woman  whose  husband  lived  abroad,  renting  Amrac 
in  her  own  name,  not  stating  whether  she  was  mar-  ^- 
Df^eiy  having. paid  rent  to  A.,  of  whom  she  took  the 
,  under  a  threat  of  distress,  she  was  distrained  upon 
ftimii^  to  be  the  landlord,  for  the  same  rent.  She 
replevia,  and  the  defendant  (the  broker)  pleaded  tliat 
&  married  ^waman,  and  that  the  ffoods  were  her  hus- 
A  judge  at  chambers  made  an  order,  at  the  plaintiff's 
that  tne  proceedings  should  be  amended  by  inserting 
aiid*a  name  in  the  declaration,  unless  the  defendant 
Lihdiaw  his  jpleas^  and  avow ;  in  which  case  the  plain- 
ertnre  jhoold  not  be  set  up;  it  was  held,  that  such  an 
old  not  be  made  without  the  defendant's  consent, 
n  a  case  of.  obvious  oppresuon^  and  the  order  was  set 


^mfiir  Wami  €f  DedanUioiu  and  subieguent  Proceedings  Nonpn 
!  in  order  to  obtain  a  judgment  ot  nonpros  for  not  ¥j^ 
1^,  in  addition  to  the  above  rule  to  declare,  a  wriUeth  kutNcqi 
of  deelaration  should  be  served  on  the  plaintiff  or  his  ^^^^ 
or  agent  (as  the  case  may  be)  (x)  ;  and  in  four  days 
service  oi  such  rule  and  the  making  of  such  demand 
erally  expired^  and  the  plaintiff  lias  not  declared,  the 
it  may  sign  judgment  of  nonpros (y).    It  may  be 
that  the  plaintiff'  is  bound,  as  of  course,  to  declare 
I  year  next  after  the  return  day  of  the  re,  fa.  lo,,  or 
which  the  replevin  suit  is  removed,  otlierwiHe  he  will 
;d  out  of  court (^).     Where  a  replevin  suit  was  re- 
om  an  inferior  junsdiction  into  the  (Queen's  Bench  by 
j^  and  the  defendant  signed  judgment  of  nonpros  for 
aring^  the  court  held  the  judgment  irregular,  and 
to  refer  it  to  the  master  to  tax  the  defendant  his 
the  ground  of  the  dii^inction  between  a  re,  fa,  lo,  and 
in',  the  former  giving  a  day  to  the  jmrtics  to  appear 
the  latter  none  (a).    Siqn  the  judgnient  of  noupros, 
nI  post.  Book  IV.  Part  t,  Ch,  17. 

idflnnent  of  nonpros  at  common  law  is,  that  the  defend-  writ  oi 
I  nave  a  return  of   the    goods  replevied,  and  his  ^JjJ  ^ 

The  plaintiff,  however,  is  not  prevented  by  tills 
t  from  proceeding,  for  he  may  sue  out  a  writ  of  second 
ice(c);  in  execution  of  whicn,  the  sberiff  must  again 
goods  from  the  defendant,  and  deliver  them  to  the 

ITT.  F^r«.  5 Taunt.  771*  See  (s)  .See  onfs,  Vol.  I.  137:    NorrUh  r, 

kration,  ChiL  Fomu,  434.  Riehonit,  5  Nev.  &  M.  SGK :  HI.  &  W.  4.17. 

ilv  ▼.  OuvM,  6  A.  &  E.  sm.  &  C. 

T.,  1  W.  4,  r.  4,  "  no  Judg.  {a}  Clerk  t.  Mt^Mr  of  Berwick,  4  B.  & 

■fw  aball  be  fScned  for  want  C.  fM9. 

Sod  onti]  four  oayi  next  after  (b)  See  the  form.  Chit  Fomui,  4S6: 

iMCof  shall  havabccn  nuule,  and  lee  form  of  writ  de  retomo  habetwh 

ipon  th«  frtmintlfl*,  hi«  attor-  thereon,  Id. ;  and  o£  Ji./^  or  in  m.  fur 

attiie  oaae  may  be."  the  costs.  Id.  4^. 

i  70  A.:  R.  T.,  1  W.4:  Bd-  (c)  8  lnBL34U:  Stat  Wcstm.  8,  c.  8. 

wA,  11  Emat,  183. 


BOO  JIvMk. 

■DMm.  ddntlff;  or  thtwiit  wUl  operate  ta  Uw  An 
_J^;ih_««ff»»eJwof  theinit  JtHfcnwIJiiili,  if 
bsve  not  a*  jet  bean  wcMntad  (d).    IfOtpk 
proceed  thni,  M  m  ovonl  q^  M«  wnt  tf  «bM 
mUtnd  iipi»  tie  roll  ^Itr  tkt  jitdgmmt  tf  wm^ 


MltrodVMMtter 

tmiMttiMwrit  « 


irthat  a 


f?K 


_ _  _  _i(  md  AU  MTHtorCO-    Aen 

Ihia  writ  u«  tbe  noiw  aa  in  ordlnuj  eaaaa  of  i 
the Mctiim iaeoinnuooed by  writ,  aa  alieadj i 
if  the  defindant  have  jndgment,  fjtber  npm  tb 
orofiMN^irM,  it  ia  Rv  a  lettun  im^lerlMbl 
Itave  a  writ  a»  wtemofaiaaiflf^);  wludi  brin 
plainUlf  cannot  haft  any  fnimer  writ  of  deliv 
llie  plaintiff  do  not  aneonta  writ  of  aemnd  d 
to  tne  writ  de  rtUtmo  hnbtnio  tlia  ihetiff  dx 
the  goods,  &<k,  an  ekrfoned  (A),  tlie  di  ' 
a  MiMBt  i^  intibn*iM*f(),  and  after  tli 
nntil  it  is  exeonted  (t).  The  eapMi  m  mmm 
in  Uiia  oaae,  la  but  meane  prooaaa,  to  oompd 
d«dan(I):  andaeaoanaabehaadeelan^  he 
obtun  a  reatitution  of  the  gooda  taken  node 

Siwytnn         Bat  in  cane  wliere  the  nplerin  Is  of  good 
g^^J^^  rent,  ^  the -plaintiff  be  NMqsraaM^  the  d^nd 
.n.  .  .  •     ing  tija  judgment  for  a  retain,  (and  which 
entered,  although  it  li  never  exeented)  (»),  s 
e.  7,  *■  2,  nuke  a  nggestion  on  tlia  rolL  in  t' 
avowry  or  conosanee,  and  pray  a  writ  of  inqa' 
to  the  iherilT  of  the  connty  where  the  diatP 
inquire  of  the  rent  in  anear  at  the  time  of 
aba  of  the  mine  of  the  distren.    Then  folio 
award  of  the  writ  of  inquiry  (of  the  executi' 
days*  notice   must    be  giveci  to   the   plair 
nBy)(o);  then  the  shenff'a  return  of  the 

a  nest;  and,  lastly,  follows  an  entry  of  the 
le  inquest  find  the  value  of  the  distrew 
more  tnan  tiie  amonnt  of  the  arrears  of 
judement  Hhall  be,  that  the  defendant  re 
such  aTTeors,  and  full  costs  of  suit;  bnt 
than  the  arrears,  then  the  judgment  ah 
which  the  difltrees  is  valued  by  the  inqv 
costs  of  suit  (p).    The  defenaant  may 
ja'd^ent  hy  fieri  faciat,  ea.  m.,  or  eb 
ooaree,  have  a  writ  de  retomo  kabauh 
not  take  away  or  alter  the  judgment 
girea  a  fiirther  remedy  to  the  avowan 
election  of  the  defendant,  whether  1 

(d)  Aitm.,  XjMlb.  71:  ArjnB  i,  Aanv,        (■•) 
Film.  MS :  1^*11  T.  SHMto.  1  Salli.  SA.     Ilfi  T 


■)    I^T.  h 


Nonproi* — Avowry, 

ie  or  Bat(f).  This  node  of  proceeding  by  writ  of  Ci 
(ijnodertoefltatQte  is  in  many  cases  adWsable,  as  a  writ  ^ 
tmd^nttJM  after  it  would  l»e  inoperative,  the  goods 
nvun^  with  the  plidntiff  (^).  The  court,  in  some 
udff  jitttieDkr  circumstances,  ¥rill  set  aside  this  judg- 
im^nt,  &c,  and  let  in  the  plaintiff  to  declare  upon 
Btafeo8t8(«). 

MtaN)  of  executing  a  writ  of  inquiry,  under  this  sta-  pra 
le  defendant,  having  signed  juogment  of  nanproSy  in  ^ 
MB  the  replevin  is  of  a  distress  for  rent,  may  take  an 
otofthe  replevin-bond,  and  proceed  upon  it  against 
tiffaiid  lus  pledges  (x). 

LWhen  the  plaintiff  has  delivered  or  filed  his  de-  ato 
'  km  one  notice  to  the  defendant  to  avowy  in  the 
'eeteiy  Fm.  /.  152,  a#  to  the  notice  to  plead;  also  let 
( nileto  €now  with  the  mastere  in  the  manner  directed, 
7y  ae  to  the  rule  to  plead  (y).     Then  demand  an  Ho« 
the  $ame  manner  you  demand  a  plea  {z);  and  if  the  '^^ 
tb  ntit  deliver  hie  avowry  or  cognizance,  S^c,  within  the 
'for  that  purpose,  signjudgment  by  defauU,  and  exe- 
yf  inquiry,  as  directed  ante,  702  (a).     It  is  doubtful 
le  enactment  of  2  W.  4,  c.  89,  s,\\,  as  to  pleading 
e  10th  August  and  24th  October,  and  the  rule  of 
^.  4,  r.  12,  framed  to  meet  it  (fi),  or  the  rules  of 
^  4)  as  to  pleadingH,  &c.,  in  general,  except  the  rules 
several  avowries  of  the  same  kind  being  pleaded  (c), 
replevin  suit.    It  is  the  practice  to  treat  them  as 

ifendant  plead,  avow,  or  make  cognizance,  let  the  ho% 
vry,  &e^  tfit  conclude  with  a  verification,  be  signed  *°^ 
md  delivered  to  the  plaintiff's  attorn^  or  agent.  If 
avow  double,  first  obtain  a  judge*  s  order  for  that  pur- 
"eeted.  Vol.  7.  179.  The  pleading  a  double  plea, 
conusance,  without  a  rule  for  that  purpose,  would 
)laintiff  to  sign  judgment  {d\    The  plea  of  cepit  in 

not  a  plea  in  abatement,  but  a  plea  in  bar ;  and 
I  affidavit  to  verify  it  is  not  required  («). 
b  the  time  for  avowing  or  making  a  cognizance,  &c.,  tiu 
anst  be  to  avow,  &c.,  within  four  days,  if  the  venue 
mdon  or  Middlesex,  and  the  defendant  reside  within 
!8  of  London ;  or  within  eight  days,  if  the  veriue  be 
>ther  county,  or  the  defendant  reside  above  twenty 

London  (/);  and  in  default  of  avowry,  &c.,  the 
.y  sig^  judgment  (^).  In  some  cases,  however,  the 
8  entitled  to  what  is  termed  an  imparlance,  or,  in 
ly  to  a  further  time  to  plead,  and  which  shall  be 


S  T.  R.  350.  Forms,  3D. 
.   ^..tring,  1  Vent.   fU;        (a)  See  as  to  the  forms  of  the  judg- 

I:     Conper  v.  Sherbrooke,  ment,  &c.,  Chit  Forms,  434,  435.  ■ 
VIb.  116,  S,  C  (b)  Ante,  Vol.  1. 153. 

.  Shmiinr,  1  Vent  64.  (r)  Anie,  Vol.  I.  179. 

p^miM,  416:  and  see  Tur-       «0  R.  H.,  2  W.  4,  r.  1,  s.  34,  ante.  Vol.  I. 

B.  *  B.  107:  4  Moore,  179- 

U^S  TUId.  1096.  («)  BuU^horpe  t.  Tumtr,  Wilks,  47& 

^aanm,  434.  (/)  Antt,  Vol.  1. 103. 

I.    isBi    «ni  Me  Chit.       {g)  R.  T.,  5&60.8. 


302  RepUviH. 

Book  hi.        Imparlanee,"]  An  imparlance,  or  liceniia  XojwAuliy  is  a  km 
^^"  '•     given  by  the  court  to  the  defendant  to  speak  with  the  pluntiC  ^ 
im|iuiano&    to  see  if  thc^  can  end  the  matter  in  disj^ute  amicably,  withon  ''^ 
suit,  if  possible  (A).    But,  in  efiect.  it  is  time  given  to  tliie  d»>  ." 
fendant  to  plead.    It  is  doubt&l  whether  an  imparhinoe  itaOl  ' 
now  abolished  in  replevin  as  well  as  other  suits;  it  wooli  .^. 
seem  that  it  is,  and  at  least  it  is  the  practice  to  consider  it  m»  ' 
In  thb  uncertainty,  however,  it  is  deemed  proper  to  state  ib 
law  upon  the  subject  of  imparlances, 
rime  fiven        As  regards  the  time  given  bv  his  impailancc,  before  the  niki 
"^^  of  T.  71,  1  ^K.  4,  and^.  7*.,  2  IT.  4,  r.3,  if  the  piocea  wm 

returnable  on  or  after  the  last  general  return  of  the  tenn(t)iW 
if  the  plaintiff  had  neglected  to  dcHver  his  declaration,  or  to 
file  it  and  give  notice  thereof,  four  days  exclusive  befoxeihi 
end  of  the  term  in  which  the  process  was  returnable  (it),  ihi 
defendant  was  entitled  to  an  imparlance  over  to  the  next  tern 
after  that  in  which  the  declaration  was  delivered  or  filed,  sal  : 
must  have  pleaded  within  the  first  four  days  thereof  (0*  Bit 
now,  by  the  rule  of  T.  T.,  1  ^.  4^  it  is  ordered,  that  upw 
every  declaration  delivered  or  iiled  on  or  before  the  hui  day  of 
the  term  (m),  the  defendant,  whether  in  or  out  of  any  piiKMi 
shall  be  compellable  to  plead  as  of  such  term  without  bdac 
entitled  to  any  imparlance.  And  bv  the  more  recent  rule  of 
II.  T,,  2  IF.  4,  r.  3,  in  Hilary  and  Tnnity  terms,  the  plaintiff 
in  a  country  cause  may  declare  de  bene  esse  within  four  day^  dfkr 
tlie  end  of  the  term,  as  of  such  term.  If  not  delivered  or  filed 
within  this  time,  then  it  must  be  delivered  or  filed  before  thtt 
/irgt  day(n)  of  the  subsequent  term,  or  the  defendant  will  be 
allowed  to  imparl  to  the  third  or  subscauent  term,  and  shaU 

Slead  within  the  first  four  days  tliercot(o).  But  where  the 
cfendant  does  not  appear  on  or  before  the  last  day  of  a  tenn, 
he  is  not  entitled  to  an  imparLuice  over  to  the  third  temk  al- 
though the  plaintiff  do  not  declare  before  the  first  day  of  the 
second  term ;  for  the  plaintiff  cannot  in  replevin,  nor  is  he 
obliged  in  any  case  to  declare  until  the  defendant  is  fully  in' 
court,  and  no  kiches  can  consequently  be  imputed  to  him  for 
not  declaring  until  after  that  time(/»).  For  the  same  reasco, 
if  a  joint  writ  issue  against  two  defendants,  and  they  appear 
in  different  terms,  neither  con  claim  an  imparlance  upon  the 
ground  of  the  plaiutifTs  not  having  declared  in  the  term  in 
which  the  first  defendant  appeared ;  for  he  could  not,  in  fiict, 
have  declared  until  both  the  defendants  were  before  the 
court (^).     Also,  for  the  same  reason,  where  the  plaintiff  is 

(A)  3  Bl.  Com.  998.    Acoordinff  to  the  before  the  enoign  day :  but  that  act.  it 

decision  of  Taunton,  J.,    (in   Fream  v.  seemi.  has  done  away  with  that  day  fiir 

Chaplin,  2  DowL  5S3),  it  would  seera  that  all  purpows.  m  part  of  the  tenn.    (S» 

the  right  to  an  imparlance  still  exists  in  Price  v.  Hughea,  1  Dowl.  44S). 

all  fSMS,  and  is  not  confined  to  an  action  (o)  8  Saund.  2:  see  WhaOttf  v.  Bamtf, 

of  re^^levln  or  suits  removed  from  Inferior  1  Dowl.  (KTJ. 

courts.  &-C.:  but  that  decision  was  over-  (p)  SnHth  v.  Jame»,  0  T.  R.  7fi2:  W^i 

ruled  in  WigUtyr.  Thomas,  :i  Dowl.  U.  v.   fVmntan,    1    Wils.    154:     H'intor  t. 

(0  See  R.  T.,  5  dc  6  G.  2:  R.  T.,  2S  Bame*,  9  D.  ^  R.  18:  JRotfasftM  ▼.  Srstf, 

G.  X  ft  T.  R.  3fi3:  Conk  v.  AUen,  1  C.  de  M. 

{k)  Sec  R.  T.,  5  &  6  G.  2  b:   R.  T.,  X*):  and  sec  Bnilep  v.  Huntfer.  S  B.  *  P. 

22  G.  .1.  128:  ml  vide  Thompmm  v.  Jerdam,  2  B.  ft 

(/)  2  Saund.  2.  P.  137-                                                 _     ^ 

(m)  See  Edentor  v.  Hqffinan,  2  C.  &  J.  (?)  Tidd.  9th  ed.  467*.   R.  ▼.  5^  ¥ 

140.  London,  in  Da^r.  MoHey,  1   Chit.  Rf^ 

(n)  Before  the  11  G.  4  «r  1  W.  4.  c.  70.  ."MO:  lee  Smiih  v.  MuOat.  3  T.  B.  M» 

it  must  have  been  so  filed  or  delivered  62?. 


Imparlance.  8C 

from  declaring  the  same  term  the  writ  is  returnable,    chap.  n. 
inp  obligced    to  proceed  to  outlawry  a«iinst  some      SfcCT.2. 
indants,  the  others  who  have  been  served  or  arrested 
ititled  to  an  imparlance  (r).    So,  if  by  any  other 
defendant's,  the  plaintiff  is  prevented  from  declaring 
the  defendant  shall  dot  be   entitled  to  an  impar- 

efendant  plead  without  iv^rlance^  and  his  plea  be  WaJred  by 
80  that  the  plaintiff  signs  judgment  for  want  of  a  P*««**nK- 
:o«irt  will  not  set  aside  the  judgment  for  being  signed 
foE,  hv  pleading,  the  defendant  waived  his  right  to 
^anee  (l).     Taking  out  a  summons  for  time  to  plead, 
!ch  the  plaintiff  indorses  his  consent,  or  obt^mg  an 
reon.  iB  a  waiver  of  the  right  to  an  imparlance  {ii). 
ipariance  thns  obtained  is  a  geticral  imparlance ;  but 
iaiit  may  have  a  iy)ecia4  imparlance,  when  necessary, 
of  the  court,  obtained  by  a  side-bar  rule  for  tliat  pur- 
er a  general  special  im|)arlance,  under  j>articnlar  cir- 
ies^  by  moving  the  court  for  it  within  the  first  four 
he  next  term  (;;). 

neral  impcarlance  is  a  leave  to  imparl  generally  to  the  General  im- 
m,  without  any  saving  of  exceptions;  and  may  Ikj  JJ{j[j'*2d 
as  of  course,   in  all  cases  where  the  defendant  is  uftct  of. 
td  it^a).    After  a  general  imparlance,  the  defendant 
d  only  in  bar,  and  not  in  abatement  (6);  or  to  tlie 
Lon,  or  any  other  dilatory  plea;  nor  can  he  claim 
ce  or  demand  oyer(jc).    Formerly,  it  was  holdeu  that 
I  not  plead  a  lender,  although  latterly  Uie  law  has 
isidered  to  be  otherwise  (</);  still,  however,  it  seems, 
court  or  a  judge's  order  must  be  obtained  for  leave  to 
ai  of  the  preceding  term(«);  so  that,  upon  the  face 
may  not  appear  to  be  pleaded  after  an  imparlance, 
a  declaration  be  filed  or  delivered  so  late  that  the 
it  is  not  bound   to  plead  until  the  next  term,  the 
it  maj^  plead  as  of  the  preceding  term,  within  the  first 
8  of  the  next  term,  any  plea  to  the  jurisdiction  or  in 
nt,  or  a  tender,  or  any  other  similar  plea  (/). 
MQKi/  imparlance  contains  a  saving  of^all  exceptions  to  special  im. 
,  bill,  or  count (^);  and  is  necessary  where  the  de-  i'^''^*"***, 
intends  to  plead  in  abatement,  of  a  term  subsequent  Effect  of. 
iclarationf  A).     It  cannot  be  had  without  leave  of  the 
,  obtainea  by  a  side-l)ar  rule  for  that  purpose  (1). 
(pecial  imparlance  the  defendant  cannot  ])leaa  to  the 
ion,  or  a  plea  of  privilege;  but  he  must  obtain  a 
pedal  imparlance  to  enable  him  to  do  so(^). 

I  ▼.  BrmtBeif,  E.,  18  G.  3:  Cod-       (rf)  1  Sairod  33  b:  2  Saund.  2. 

MM*  M.  1/97:  MR.,  B.  1211.  (p)  Kin/r  v.  NieMs,  Barnes.  343,  347* 

r.  rv9l,  2  B.  Hi  Aid    SlO;  1    349 :  and  see  KiiuHek  v.  Maidman,  1  Burr. 

830,  &  C. ;  RMMke  t.  I^eicetter    eo. 

r.  R.  16L  (/)  R.  H..  2  W.  4,  r.  45:  1  Salk.  347. 

rrf  V.  JiadrreA,  5  T.  R.  OBI.        (/r)  See  the  form  of  entering  it.  Arch. 

DT  ▼.  H^man,  8.  C.    &    J.    Forms,  28H.  289. 

(h)  2  Saund.  2:  Dowhty  v.  Jjntct^M,  4 
S  A.:  2  Saund.  2 a.  T.  R  520:  Biackmort  v.  Flemifng,  7  Id. 

td.9a,b  :  Tidd,9thed.407.     477.  n. 
rfom  at  entering  it,  Ardi.       (0  R.  E.,  5  A. 

(k)  See  the  fonn  of  the  rule.   Arch. 


r.  maSmmSfJ  M.  ft  SeL  484:    Forms,  287- 


U^M,  6  T.  h<  300.  (/)  2  Saund.  2  b:    Goiitfmy  t.  J<w,  6 

d.  S.  BJjsg;  620;  1  Moo.  fr  P.  44U,  S.  &     The 

h3 


so  4  llenJevin, 

Book  hi.        l!h» general  special  imparlance  contains  a  saving  ^^^  i*  th0 
_pa»tj^  vantages  and  exceptions  whatsoever.    The  entry  of    ^  -^^ 
General  Spe-  same  as  that  of  the  special  imparlance,  excepting  thit^ 
w"**""     ®^^^®  saving  in  the  hitter,  you  insert  the  worts  **r 
himself  all  advanta^^  and  exceptions  whatsoever. 


subsequent 
application  to  the  court,  within  the  first  four  days  of 
tcnn.     It  is  in  the  discretion  of  the  court,  however,  ff*^^  j^ 
particular  circumstances  of  the  case,  to  gi«*?_  j, 


by  the  particular  circumstances  of  the  case,  to  gT«* 
not(o);  they  >vill  not  grant  it,  for  instance,  if  the  de 
have  appeared  by  attorney  (/>),  because  a  plea  to  the 
tion  must  be  ])leaded  in  person. 
What  may  be      If  the  defendant  plead  in  abatement  after  the  gencfw 
Pleaded  after,  parlance,  or  to  the  jurisdiction  after  a  special  im^ — *""** 


plaintiff  may  either  sign  judgment  (^),  (except  in  a  qa«>VJ||^[|f 
able  case (r)  ),  or  ap[Uy  to  the  court  to  set  aside  thepbiC^pi^ 


or  may  demur  generally  (f),  or  may  all^B:e  the  im^^  ^^ 

his  replication,   by   way  of  estoppeHuy^  but  if,^  insUiA  Zm^ 
doin^  so,  the  plaintiff  reply  to  the  plea,  the  ibult  is  caxcd(r^^ 
Or,  if  the  imparlance  be  obtained  irregularly, — as,  if  a  stmiJ^S- 
im])arlance  be  entered  without  a  side-bar  rule  fint  obtuM^r 
for   that  puqxise,  or  a  general  special  imparlance  withoiJ^ 
leave  first  obt^iined  of  the  court  upon  motion, — ^it  should  wutL 
that  the  plaintiff  may  sign  judgment  (y). 

Pica  in  Bar.  Plea  in  Bar,!  As  soon  as  the  defendant  has  avowed,  9n^ 
he  may  rule  the  plaintiff  to  plead,  in  the  same  manner  it 
directc<l  atitCy  VoL  /.  195,  as  to  the  rule  to  reply;  and  if  tbt 
plaintiff  du  not  plead  within  the  time  limited  by  the  rule,  and 
four  days  after  demand  of  plea,  the  defendant  may  sign  judg- 
ment of  nonpros.  It  is  doubtful  whether  the  enactment  of 
the  2  W.  4,  c,  39,  *.  11,  as  to  i)leading  between  the  10th 
AufTust  and  24th  October,  and  the  rule  of  M,  71,  3  JF.  4^ 
r.  12,  framed  to  meet  it(^),  or  the  rules  of /T.  7*.,  4  IF.  4»  it 
to  pleading  &c.  in  general,  apply  to  a  replevin  suit :  it  is  the 
practice  to  treat  them  as  so  applicable,  and  such  pnctiee 
seems  Uy  be  correct. 
The  Plea.  If  the  plaintiff  plead  to  the  avowry'  or  conusance,  IH  ik$ 

aSd  ddilSJd.  P^^^^  */  j^  conclude  mth  a  verificatiofiy  be  signed  If  eomud; 
engross  it  on  plain  paper^  and  aeliper  it  to  the  opposite  aUom^ 
or  agetU{a).  If  the  plaintiff  plead  double,  (which  he  mav  do, 
4  ^.  c.  10,  *.  4),  a  judge's  order  must  first  be  obtained  ftwr 
that  purpose,  as  directed,  VoL  I.  179;  and,  if  he  pleaded 
double  without  a  rule  for  that  purpose,  defendant  might  sign 
judgment  of  fton/>/w(&). 


court,  hi  the  last  case,  thought  the  plain-  («)  2  Saund.  3:  BudtOt  r.  WUmm,  6  T< 

tiff  ouffht  to  have  demurred,  and  not  R.  .173. 

signed  Judgment  for  want  of  a  plea.  (t)  Uo^  ▼.  WUtkumM,  2  M    It  Sd.  4M: 

(w)  2  Saund.  2  b.  Buddie  v.  WUmm,  6  T.  R.  aOK. 

(o)  S  Saund.  2  b.  (,)  lincrtm  v.  Dweomb.  1  Vent.  06. 

(P)  Gm»*  T.  &«d«.  2  W.  BL  lOM:   2  (y)  See  2Saim£TS^       ▼««.»». 

baund.  2B  {')  Ante  VoL  I   196. 

MMoatmara  v.  rmnifng,  j  T.  R.  447j  n.  Ih)  Id.  K.  H.    9  W  a  «>  i   a   fti  ^i^ 

^(r)C«fc:^hvT.Ja|f.4Moa.8t^.4«-,  xiLl.lT^T       *  » W.4,r.  l.t.  »,«ii* 
0Bing.616,&C 


Pies  in  Bar, — NonproB, — Ittue^  ^. 

If  tlie  gnntee  of  a  rent-chai*^e  avow  upon  several  under-     cbaf 
■'~*i  for  the  game  rent,  the  court  will,  upon  a  tender     ^»"' 
I  br  the  uuder-tenants,  make  an  order,  tliat  the  pay-  Tender. 
t«f  the  rent  into  court  in  one  action  shall  serve  for  all  (c). 
Igh  a  jMrtj  cannot  proceed  for  damages  on  a  plea  of 
lifter  taking  the  money  out  of  court,  yet,  on  a  plea  of 
toanaTowiy  for  rent,  the  plaintiff  need  not  bring  the 
iirtocourt(rf). 

^^iJf^fifWttntofPlea  in  Bar."]  The  judgment  of  nonpros  Nonpra 
■■|> ewe,  at  common  law,  is,  that  the  defendant  sliaU  have  ^"^  *^ 
i>to  of  the  goods («).    But,  if  the  distress  were  for  rent, 
yp^  wnricea^  or  damage  feasantf  the  defendant  shall  have 
^Vnent  for  his  damages(/);  and,  consequently,  after  the 
Jftyafthcjndgment  of  nonpros  on  the  roll,  follow  the  award 
Vi  writ  of^inauiry  to  ascertain  the  damages,  (in  the  same 
MMffSB  in  orainaiy  cases  upon  a  jud^ent  by  default),  the 
0^8  return  of  the  inquest,  and  final  judgment  (^).    In  this 
K,  abo,  the  plaintiff  may  sue  out  a  writ  of  second  deliver- 
»(i);  hut  it  will  be  a  supersedeas  of  the  writ  de  retomo 
mdo  only,  and  not  of  the  writ  of  inquiry  (t ). 
h",  if  the  replevin  were  of  a  distress  for  rent,  the  defendant  suMti 
r  enter  his  judgment,  and  execute  a  writ  of  inquiry,  under  "***  "^* 
.  17  C,  2,  c,  7,  s,  2,  in  the  manner  directed  ante^  800,  for 
t  of  a  declaration,  excepting  that  the  entry  of  a  su^- 
osky  in  nature  of  an  avowry,  must,  of  course,  be  omitted : 
you  therefore  enter  the  prayer  for  the  writ  of  inquiry, 
immediately  after  the  iude^ent  for  a  return  (it). 
*  the  defendant,  instead  of  executing  a  writ  of  inquiry,  Proogedi 
,  after  ngning  judgment  of  nonpros^  take  an  assignment  **°  '***"* 
e  replevin-bond,  and  proceed  thereon  (/). 

meJ]  Let  the  issue  be  drawn  up  and  delivered  as  directed,  issue. 
/.  199,  &c. ;  but  let  the  form  of  it  be  as  directed  anUy 
757,  with  reference  to  proceedings  by  original,  in  eject- 
,  &c.(«i).  Either  plmntiff  or  defendant  may  make  it  up, 
enter  it  when  necessary,  both  parties  in  replevin  being 
ed  actors(n). 

Dceedin^s  on  Demurrer.l  The  proceedings  upon  demurrer  Prooeedi 
>levin  are  the  same  as  m  ordinary  cases ;  the  only  thing  °"  ^^*" 
my  to  be  mentioned  here  is  the  judgment.     At  common 
ihe  judgment  for  the  defendant  is,  that  he  have  a  return 
e  goods  irreplevisable  (o).    But,  if  the  distress  were  for 

mmu.  L.  BaTm.  499i  (0  Anon.,  Latdi,  7^:  Argott  v.  Cheney, 

nlL  N.  P.  60:  Wcodt  L.  &  T.  by  Palm.  403:  Pratt  v.  Ruttidge,  1  Salk.  95. 

o,  TSBL  ik)  See  the  fonn  of  the  entry,  Chit, 

le  the  farm.  Chit.  Foms,  438  ;  Fonns.  443;  and  of  writ  of  inouiry,  Id. ; 

ivTit*r«ienioJhaft«ndo  thereon.  Id.  of  notice  of  inquiryi  Id.443;  oitheinqul- 

doOf*/^  OK  CO.  ao.  for  costs,  Id.  sitkm,  Id.;  of  entry  thereof  upon  the  roll. 

Id.;  and  of  >f.  Jh.  or  oo.  so.  thereon,  Id. 

1 1f.  8,  e.  lA.  And  see  Tumur  ▼.  Turner,    2  B.  &  B. 

Mtbe  Ibnn,  Chit  Forms,  430;  of  Wi  4  Moore,  606,  &  C. 

inqpiiry  thefeon.  Id.  440:  of  no-  (/)  Waterman  t.  Yea,  2  Wils.  41 :  Tu^ 

Inaiitry,  Id.;  of  Inquiiition,  Id.;  nor  ▼.  Turner,  2  B.  &  B.  107;  4  Moore, 

f  vbetioi  upon  the  roll.  Id.;  of  606,  S.  C*  ante,  801. 

nrtarw  kabemde  tiiereoD,  Id. ;  and  (m)  See  as  to  the  form.  Chit.  Fonoi* 

t,  at  CO.  em.  far  damaoei  and  oosto,  44& 

(n)  Vol.  I.  209. 

tofaiB, Chit.  FonDs»4S7.  (o)  UlL  7, 9  hi  8 Init 340:  Go. Ent. 


SOfi  lieplevhi. 

Book  hi.    rrnt,  Customs,  scrvicee,  or  damage  /eataiU(p),  r 
''*"' '-     dainages  and  costs  is  a<ifaxded(a).    The  deKmliuii  ll 

sues  out  a  relonto  hahendo,  and  an  inquiiy  of  diunagt^fl 
in  thcHun«  writfr),  or  in  separate  writ8(«);  and  of*^ 
return  of  the  wnt  of  inquiry,  final  judgraem  is  ml 
recover,  as  well  the  damages  and  coots  aoocawd  by  (1 
as  the  costs  assessed   by  the  oourt((I       "  "    ' 

deliverance  lies  after  juag^ment  npon  d 
tiHpitryu  to       Or,  if  the  distress  were  for  rent,  then,  after  juil^ent  0^ 
AranoT      for  the  avowant,  or  person  making  conusance,  tlic  MVijl 
Jud^m™  fur  award  a  writ  of  inquiry,  to  inquire  of  the  value  nf  thtfii' 
DeftniUni.      (of  the  execution  of  wluch  wnt  of  inquiry  fifli  i'ti  dnvV  ■ 
must  he  given  to  the  plaintiff's  attorney  or  a^t-iit((ij )  I ' 
npon  the  return  thereof,  if  the  value  of  the  dLitivss  m  gW 
tlian  the  amount  of  the  rent  in  arrear,  the  Heti^ndimt^ 
have  judgment  to  recover  the  arrears,  and  full  c<hM;  t 
the  value  of  the  distress  be  less  than  the  arrears  tbcnW 
have  judgment  to  recover  tlie  value  of  the  dlistregstM 
C0Ht9(.i).     The  Btat.  17  V.  2,  e.  7,  i.  3,  does  not  »    ' 
this  cose,  that  tlie  inquiry  shall  be  as  to  the  arreaia  ol 
In  this  case,  no  writ  4»  rttomo  haibemAo  ismiea. 
Jwhnni  mr     The  judgment  for  plainljflv  on  demurrer,  is  the  si 
Piakulc         the  action  of  trespasses). 

SUTingPnj-       Staying   Proceedingt  M  Pojmetit  into  (kmii.  S^c.']  If  ll 
otJiniion     defendant  avow  or  make  conusance  for  rent,  the  t  — '  — 


plication  by  the  plaintiff,  will  stay  the  pMcu'edin^  uj 
■_    tliB  rent  and  all  the  costs  up  to  that  time  being  jiai ' 
court(a).     But  they  will  not  do  so,  where  tliv  •lainsj 
unliquidated, — as,  where  the  defendant  avows  &c.  fur  t 
featant{b). 

Upon  the  ajiplicntion  of  the  defendant,  alsn,  ovimi  bp&if  J 
tJic  3  J^  4  W.  4,  c.  42,  I.  21,  the  court  have  Miiycd  ih«  |n*.i 
cccdings,  upon  ^ynient  of  the  costs  of  the  artinn  mtil  of  thC'l 
costs  of  replevying,  and  upon  giving  up  the  ri'|i]-.'viTt-l'i>n^  V 
where  no  spcciiil  damage  was  laid  in  the  declarauonlr) ;  aai 
since  that  act  money  may  be  paid  into  court  as  in  othw 
cases  (d). 

Tif      Diseontinuing — WtiKdrammg  Pita  in  Bar,  A«.]  The  <!•• 

'    fcndant  cannot  have  a  rule  to  discontinue,  &c.,  for  though  ht 

be  an  actor  in  the  suit,  yet  still  it  is  the  plaintiiF's  siutff), 

Tlie  court  will  nut,  after  issue  joined  upon  a  plea  in  an, 

suffer  the  plea  to  be  withdinw-n,  und  the  avowry  confMMdi 


■om^       (>)  FoM.  Y.  n-Htnt,  1  a  Bt  Ml 
H>r>M»  *.  Sknii,  I E  &  P.  Mi:  ^m 
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It  consent,  for  the  avowant  would  lose  his  C08ts(/).     crap.  n. 
Btier  a?  to  diacontinuing,  post.  Boot  IV.  Part  /.  Ch.  19.      ^'^'- 


■tijt!.]  After  giving  twHce  of  trial,  the  plaintiff  {^or,  if  he  Trial.  Ac. 

'tuioit,  the  defendant)  may  make  up  the  Pf isi  Prius 

x^idkeked  ante,  758,  with  reference  to  proceedings  in 

^iywiginal,  and  sue  out  jury  process,  enter  the  cause 

^  md  proceed  to  verdict  or  nonsuit,  as  in  ordinary 

i)»  loumuch  as  hoth  parties  in  replevin  are  deemed 

then  the  record  is  carried  down  for  trial  by  the  de- 

i  it  is  not  necessary  to  have  the  proviso  in  the  distrin- 

IB  eases  of  trial  by  proviso  (A),  although,  in  practice,  it 

l!^  inserted  (t).     For  the  same  reason,  the  defendant, 

'nn,  esnnot  hiave  judgment  as  in  case  of  a  nonsuit  (it)  ; 

iithier  plaintiff  or  defendant  give  notice  of  trial,  and 

til  do  not  proceed  to  tr^'  the  cause,  or  countermand 

lioe  in  time,  the  opposite  party  will  be  entitled  to 

inordinary  cases (/). 

sdict  be  found  for  the  plaintiff,  the  jury  assess  the  The  Verdict. 

'm)f  as  in  a  verdict  for  plaintiff  in  trespass,  &c.(»). 

Ibtmd  for  the  defendant,  the  jury,  at  common  law, 

asoes  specially  for  the  defendant,  and  the  judgment 

e  have  a  return  of  the  goods  irreplevisable  (o).    But, 

stress  were  for  rent,  customs,  services,  or  damage 

:hen  the  jury  may  assess  damages  for  the  defend- 

and  the  judgment  then  is,  not  only  for  a  return  of 

i,  but  for  the  damages  and  costs  also(^).    Or,  if  the 

ere  for  rent,  and  the  defendant  wish  that  the  finding 

according  to  the  17  C.  2,  c,  7,  *.  2,  the  jurv  find  the 
f  the  rent  in  arrear,  and  the  value  of  the  things  dis- 
and  the  defendant  shall  have  judgment  for  such 
r  so  much  thereof  as  the  value  of  the  goods  or  cattle 
amount  to  together  with  full  costs,  and  shall 
icntion  thereupon  Tr).  If  the  jury,  in  finding  a 
enerally  for  dofenuant,  omit  to  assess  damages  ac- 
>  the  statutes  of  H.  8,  the  omission  may  be  supplied 

of  inquiry  («).  But,  if  the  jury  find  according  to 
\  2,  c.  7,  s.  2,  an  omission  in  their  verdict  cannot  be 
bv  such  writ(^)  ;  although,  in  such  a  case,  the  court 
>Dably  allow  the  defendant  to  enter  his  judgment  for 
ftt  common  law,  or  allow  him  to  amend  it,  if  already 

Dif.,  Pleader,  3  K.aOi  (9)  See  form  ci  pottea.  Chit  Forms, 
iD^ne  form  of  NM  PHtu  4fii);  judgment.  Id.;  writ  de  retomo  ho- 
rn T0nu,  448;  and  of  Jury  bendot  IdT;  ft,  Jiu  <a  ca,  m.  (or  damagei 

and  costs.  Id.  4fi3. 

.  Bmlu,  2  Salk.  652.  (r)  See  form  of  po«f«a,  Chit  Forms, 

'.  Cmemman,  3  T.  R.  661:  453;  Judgment,  Id.;  and  execution.  Id. 

lM«rf,  1  W.  Bt  37A.  St^  Tumor  v.  7Wn«r,  2  B.  &  B.  1U7:  4 

r.  Cbneamwfi,  3  T.  R.  601 :  Mootp,  6(M!.  S.  C 

mem.  5  T.  R.  400:  Egg^  («)  Heiiieri  t.  Watera,  Carth.  362;    1 

1W.BL378.  Snlk.  205,  S.  C:    Pratt  v.  RutHdsr.lA. 

ok  IV.  Part  I.  Ch.  23.  24.  95:  Harcourt  v.  Week*.  5  Mod.  77*.  Detc- 

\j,  no  man  than  the  costs  eil  v.  Marehall,  2  W.  BL  921 :  3  Wils.  442, 

rm-baod  (atxwt  (4/.  4».)  are  &  C. 

ngjBSi    But  special  damages,  (t)  Shame  v.  Cuipeper,  1  Lev.  255  :  I 

I  iba  declaration,   may,    it  Sid.3M);  T.Kaym.  170:  1  Vcnt4U,  $.C: 

,  b*  VBca««red.  Herbert  v.  Watere,    1   Salk.  205;  2  L. 

n  of  tha^MleB,  Chit  Forms,  Kaym.  59,  &  C.  .•  KiwuiUtn  v.  Mayur  0/ 

IwlcDMBt  and  execution.  Id.  ShrewAury,  Hardw.   297.    SOB;    2   Str. 

rfDnoa  of  postea.  ftc,  on  this  1Q52.  8.  C:  Reee  v.  Morgan,  3  T.  B.  349: 

.  Fonna,  450,  451.  see  F)^etman  t.  Atcker,  2  W.  Bl.  763. 
C4,a.3:  91 H.  8,  c.  19,  i^  a 
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entered  (tt)  ;  or,  if  the  jnrr  liave  assessed  damagesy  Vi 
the  amount  of  the  rent,  the  defendant  may  have  le 
enter  his  judgment,  as  a  judgment  under  stat.  21  E 
19(1?). 

Judgment  for  If  the  plaintiff  he  nonsuit,  the  defendant,  at  commo 
ij^jdjnt  oo  ji^  judgment  to  have  a  return  of  the  goods(  jf).  But^ 
distress  were  for  rent,  customs,  services,  or  damage  / 
then  the  jury  may  inquire  of  the  defendant's  damag 
and  the  judgment  is  then  not  only  for  a  return  of  the 
hut  for  the  damages  and  costs  also  (a).  Or,  if  the  < 
were  taken  for  rent,  then,  at  the  praver  of  the  defenda 
jury  shall  inquire  of  the  amount  of  tne  arrears,  and  Hu 
of  the  distress  r  6),  in  the  same  manner  as  where  a  ver 
given  for  the  aefendant ;  and  he  shall  have  judgment 
cover  the  arrears  and  his  costs,  if  the  value  of  the  disb 
found  to  equal  or  exceed  such  arrears ;  hut,  if  the  vi 
such  distress  do  not  equal  the  arrears,  then  he  ahal 
judgment  to  recover  the  value  of  the  distress  and  his  co 
Second  Deli-  As  the  judgment  at  common  law  in  this  case  is  no 
vermoe  after,  p^^unj  q{  i\^q  goods  irreplevisable,  the  plaintiff  may  sa* 
writ  of  second  deliverance,  and  proceed  upon  it,  as  mei 
ante,  799,  This  writ  will  be  a  tupertedeas  of  the  ^ 
retamo  habendo;  but  the  defendant  is  not  precluded 
from  levying  the  damages  and  costs  awarded  to  him 
judgment. 

New  Trial.  New  TrialJ]  In  replevin,  where  the  verdict  is  f 
plaintiff,  the  court  will  not,  in  general,  grant  a  neiw 
even  on  payment  of  costs,  without  very  clear  groum 
the  landlord  has  other  remedies  for  his  rent,  and  a  ne 
would  renew  the  liability  of  the  sureties,  and  the  pla 
risk  of  paying  double  costs (c).  See  further  as  to  new 
posty  Book  IV.  Part  L  Ch.  27. 


CoiU. 


Costs,"]  If  the  plaintiff  have  a  verdict,  he  is  entitled  1 
of  increase,  by  the  stat.  of  Gloucester,  (6  Edw,  1,  c.  1,  * 
the  same  manner  as  in  all  other  actions  in  which  a  p 
recovers  damafi^es(«n. 

So,  if  the  defendant,  in  replevin,  or  second  deliv 
making  avowTy,  cognizance,  or  justification  for  rent 
toms,  or  services,  or  for  domase  feasant^  have  a  verdict, 
plaintiff  be  nonsuit  or  otherwise  barred,  he  is  entitled  1 
by  7  i/.  8,  c.  4,  s.  3,  S^  21  H.  8,  c.  19,  s.  3(e).  And 
V,  2,  c,  7,  s,  2,  in  replevin  of  a  distress  for  rent,  if  the  < 
ant  have  judgment  upon  this  act,  he  shall  have  full  c 
suit.    And,  lastly,  where  the  distress  is  for  rent,  relief 


(u)  Reetr,  Morgim,3  T.  R.  349:  Her- 
bert V.  Waters,  Carth.  362:  Sheape  v.  Cul- 
pepeff  ante,  a07,  n.  (t). 

(X)  Canton  v.  Jonen,  4  T.  R.  fi09. 

(y)  Soe  form  of  the  poatea,  judement* 
and  writ  de  retomo  habendo,  Chit  Forms. 
454. 

(z)  21  H.  I.e.  19.  s.  a 

(a)  See  form  of  poetea,  Chit.  Forms, 
Judgment,  Id.  455:  and  execution. 
Id.:  and  see  Tumor  t.  Turner,  2  B.  &  B. 
107;  4  Moore,  eU6, 616,  S.  C 


454; 


(6)  17  C.  2,  c  7.  ■.  2. 

(c)  Parrif  v.  Dunam,  7  Bini 
Moa  *  P.  19,  &  a 

{d)  See  Butterton  x.  Affter,  ] 
517;  4  Moore,  296,  &  C 

(e)  See  Turner  ▼.  GoOiltM,  Hi 
Smith  V.  fTalker,  2  L.  Rmnn.  71 
122,  S.  a.'  Haetkp  ▼.  ChefUn, 
330:  Samud  t.  Ho*r,  Cnx  J 
Porter  t.  Wray,  Cro.  El  9ni:  . 
Jome*,  1  T.  R.  371 :  BmUertm  % 
1  B.  &  a  517. 


New  Trial.^  dmU.-^Executum.  SOS 

!ier  senrice,  (not  a  rent-chaige)  J/),  the  defendant  avow-    Chap.il 

V  making  cognixancey  in  replevin,  shall  have  dmibU  costs    ^*"-^ 

[ft,  if  the  plaintiff  he  nonsuit,  discontinue  his  action,  or 

jo^gment  j^ven  against  him(^).    Such  douhle  costs  are 

itcd,  by  giving  the  defendant,  nrst,  the  whole  of  his  single 

tneladi^  expenses  of  witnesses,  counsel,  fees,  &c.,  and 

laif  of  that  amount  (A).     No  suggestion  is,  it  seems, 

Ite  to  entitle  the  defendant  to  these(f). 

»  eosts  generallv,  see  p<M^,  Book  IV.  Pari  I.  Ch,  30.    It 

lyt  appear  that  there  is  anv  difference  as  to  the  mode  of 

m  between  a  replevin  and  any  other  suit  (it). 


1.3  The  execution  for  the  plaintiff  is  the  same  as  Execution. 
cases,  where  a  plaintiff  has  a  judgment  for  damages  For  Plaintiff. 
BtiS  namely,  hj  fiert  facias^  ca.  sa,,  or  elegit  {I),  It  may 
estionable,  however,  whether  these  writs  can  be  made 
able  immediaUly  after  the  execution  thereof,  as  the  Uni- 
y  of  Process  Act,  and  the  statute  of  3  «Sf  4  ff^.  4,  c,  67, 
ossed  to  amend  it,  do  not,  perhaps,  extend  to  a  replevin 

The  practice  is  to  make  them  so  returnable, 
if  the  defendant  have  judgment  under  stat.  17  C.  2,  e.  7,  ^^^  D«ftn- 
)ver  the  arrears  df  rent,  or  value  of  the  distress,  he  sh^  '**°'* 
txecution  hy  fieri  faciasy  ea,  sa,y  or  elegit (m), 

when  the  defendant  has  judgment  at  common  law,  he  Wrtt  de  Re- 
lave  execution  by  a  writ  de  retomo  hahendo,  to  have  a  £^a"*^ 

of  the  things  distrained,  and  a  fieri  facias  or  ca,  sa.  for 
st8(fi).  Or,  if  the  defendant  have  judgment,  imder 
!1  i/.  8,  c.  19,  he  shall  have  a  writ  de  retomo  hahendo 
etum  of  the  goods ;  and  also  a  fi.  fa,  or  ca,  sa,  for  his 
jes  or  costs (o).  It  seems  the  writ  de  retomo  habendo, 
fi,  fa,  or  ca,  sa.  for  the  damages  and  costs,  may  be  in- 
I  in  one  writ.  The  sheriff  is  not  bound  to  execute  a 
^e  retomo  habendo,  unless  some  person  attend  on  behalf 
t  defendant,  to  shew  him  the  goods ;  and,  it  will  be  a 
return  to  the  writ,  to  say,  that  no  person  did  attend  (/>). 
le  practical  directions  as  to  the  mode  of  suing  out  and 
ting  these  writs  of  fieri  faciciSy  ca.  sa.,  or  elegit,  ante, 
\  419,  420,  440,  449. 

to  the  retomo  hahendo^  the  sheriff  return  that  the  goods,  ProooedingB 
ire  eloigried  (that  is,  conveyed  to  places  unknown  to  J^onS^  °* 
io  that  he  cannot  execute  the  writ),  the  defendant  may 
vie  out  a  capias  in  withemam{q),  requiring  the  sheriff  to 
>ther  cattle  &c.  of  the  plain tifr,  to  the  value  of  the  cattle 
oigned,  and  deliver  them  to  the  defendant,  to  be  kept  by 
mtil  the  plaintiff  should  deliver  to  him  the  cattle  &c. 


Cmta    Company  ▼.  M.  &  R.  128,  &  C 
I  a*  P.  213s  7  T.  R.  filJO.  S,a  {k)  See  ^petteer  t.  HamerUm,  4  A.  &  E. 

G.  9,  c.  19,  I.  29:  tee  Uoi/d  v.  413. 

Bvne»,  I4R:  2  Wib.  28,  S.  C:       (/)  Sec  the  form,  Chit  Form«.  148  to 

T.  CWBmc,  Wilkt.  429:  Gumey  V.  20().    Seegenerally,  Vol.1.  3»5  to  4A6. 
1  &  St  Aid.  670:  Jvhnmm  t.  law-       (m)  See  the  forms,  Chit  Forms,  433. 
liH«.  341;  9  Moon,  642.  j;  C:        (n)  See  the  forms.  Chit.  Forma,  427, 

i«Qtti  uiNm  double  plewUngs,  see  438,  452.  451. 

JwiiiMg,  9  T.  R.  935:  md  see       (o)   See  the  form,  Chit.  Forms,  427, 

r.  Fvt  I.  Cb.3ni  450,  451,  452. 

▼.  LmHam,  4 B.  &  C.889:  (p\  2  Sauiid.74  b.  c. 


L  4M»  a.  C  (q)  Amn.f  3  Leon.  174.    See  the  fonn, 

)  Wtb  V.  Oil^,  3  DowL  SOQ;  9  C,    Chit.  Forms,  438, 441. 
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Book  hi.  originally  replevied.  If  this  writ  be  retnnifid  mH  ^ 
Z.^^l!l_  fendant  may  sue  out  an  aliasy  and  after  that  a  pkria; » 
the  jpluries  be  returned  nthilf  the  defendant  mar  tben  M 
a  8c%re  facias  against  the  plaintiff's  pledges,  to  aneweanitj 
the  price  of  the  cattle  &c.  eloigned  would  not  be  w 
their  lands  and  goods,  and  rendered  to  the  defendant  • 
cause  be  shewn  to  this  scire  facioiy  a  writ  issues  to  taki 
catUe  &c.  of  the  pledges.  But  if  they  have  non^  ^ 
sheriff  return  nihil  to  the  writ,  the  defendant  may^  then 
a  scire  facias  against  the  sheriff  himself,  requiring  lu 
shew  cause  why  he  shall  not  render  to  the  defenoint 
&c.  to  the  value  of  those  eloigned  (r).  Or  the  defendant 
it  should  seem,  proceed  against  the Jpledpfes  bv  defisnlt; 
the  scire  facias  above  mentioned.  Or,  which  is  much  in 
and  least  circuitous  method,  if  the  sheriff  have  not 
pledges,  or  the  pledges  be  insufficient,  the  defendant, 
the  return  of  the  elcmata^  may  bring  on  action  on  to 
against  the  sheriff,  and  recover  damages,  'whetiierajctrv 
have  issued  against  the  pledges  or  not(«). 


ft.  Proceed- 
ings agaiiwt 
the  Sureties 
in  the  Reple- 
vin-bond. 


Replevin- 
bond,  when 
and  how  for- 
feited. 


5.  Proceedings  against  the  Sureties  in  the  Heplevin'h 

We  have  seen,  ante,  792,  that  the  sheriff  in  every  i 
for  a  distress  for  rent  is  bound  to  take  from  the  part; 
vying,  a  bond,  with  sureties,  to  prosecute  the  reple^ 
with  effect  and  without  delay,  and  for  returning  th 
distrained,  if  a  return  be  awarded.  We  shall  now  pn 
consider  how  that  bond  may  be  forfeited,  and  what  ] 
ings  niav  be  taken  thereon,  against  the  sureties,  by 
fondant  m  the  replevin  suit. 

Rcplevin-hondy  when  and  how  f&rfeited,'^  The  replev 
is  forfeited  by  not  prosecuting  the  replevin  suit  with 
as  well  as  by  making  default  in  the  prosecuting  of  it 
fore,  you  may  sue  the  pledges  ou  their  l>oxid,  or  the  at 
not  taking  pledges  or  not  taking  sufficient  pledges, 
suing  out  a  retomo  hahendo  {t) ;  unless  in  the  case  of  a 
daniiige  fea8ant{u).    The  plaintiff  in  replevin,    by 
j)earing  in  the  countv  court  immediately  succeeding'  * 
oution  of  the  replevin-bond,   and   then  entering   hi 
there,  creates  a  forfeiture  of  the  bond  (:f).     So  tne  b< 
be  forfeited  if  the  plaintiff  delay,  or  does  not  use  due  c 
in  prosecuting  the  suit ;  as,  if  he  delay  proceeding 
years  (^),  or  even  for  a  less  time,  and  though  the  sui 
determined  (s).    The  bond  may  be  forfeited  notwithi 
the  removal  of  the  cause  into  the  superior  court  (a), 
])ond  is  not  forfeited  by  the  plaintiff's  not  declarin 
county  court,  if  the  defendant   has  not  appeared  th 


(r)  Trewtrt  v.  MifcMbome,  Hut.  77;  1 
Saund.  1<>5,  n.  (3). 

(«)  16  Vin.  Abr.  309.  400:  HUfiardtv. 
Atton,  2  W.  Bl.  1220 :  Tetueifman  v.  Gil- 
dart,  1    New  Rep.  292:  Page  v.  Ettrwr, 

1  B.  &  P.  378:  and  aee  Tumor  v.  Tumar^ 

2  B.  &  B.  1()7:  4  Moore,  &«,  616.  &  C. 
{t)  Perreau  v.  Bevan, »  D.  dc  Ry.  72: 

Morgan  v.  Griffith,  7  Mod.  3B1. 


(u)  HwJcer  v.  Gordon,  1  C  4 
(J)  Dias  V.  Freeman,  5  T.  B 
(If)  A:^fimyi  v.  Perrett,  1  Moa 

4  Bing.  566,  S.  C.  .•  and  aee  Dk 

man,  5  T.  R.  195^ 
(z)  Harrimm  v.    WanBe,  5 

14a 

(a)  GwUiim  t.  HoUbrook,  1  B 
Waterman  v.  Yea,  8  Wila.  41. 
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)im{h).    And  if  the  plaintiff  enter  his  plaint,  and    chav.  u. 
ibeie^niined  by  injunction  till  his  death,  whereby     ^*"''*- 
abites,  the  bond  will  not  be  forfeited  (c^.    So,  if 
iff  dies  before  the  termination  of  the  suit,  it  will 
1  the  bond  will  not  be  forfeited  (c). 

Mtf  off  and  Action   <m  the  BondJ]  The  sheriff  is  AMigmnoit 
y  the  statute  11  G.  2,  c.  19,  #.  23,  to  assign  the  "^^^^^ 
le  trowant,  or  person  making  conusance  (a),  in  the  *-,|-„„„| 
oer  as  a  bail-bond  is  assigned ;  and  the  party  after-  hoinuS?hai 
r  hriog  an  action  on  the  bond,  if  forfeited,  in  his  °*"^ 
;  and  the  court  may,  by  rule,  give  such  relief  to 
I  as  may  be  agreeable  to  justice  and  reason.    The 
iable  to  an  action  on  the  case  if  he  refuse  to  assign 
ind  this  liability  extends  to  a  bond  in  a  replevin  of 
1  damage  y«(Maiil(6).    The  bond  may  be  assigned 
ixclnsive  after  the  time  limited  therein  for  the 

frosecute  his  suit  (/). 
may  be  assigned  to  both  the  avowant  and  the  To  whom, 
lug  cognizance,  and  they  may  sue  upon  it  joint- 
lere  the  avowant  was  the  person  really  interested, 
9on  making  cognizance  a  mere  man  of  straw,  the 
hat  itmignt  l^  assigned  to  the  avowant  only  (A), 
no  avowant,  the  bond  may  be  assigned  to  the 
ing  cognizance  (f ).  Where  the  plaintiff  neglects 
his  suit  in  the  court  below,  the  defendant  is  en- 
issignment  of  the  bond,  though  he  has  not  avowed 
lizance  {k). 

may  be  commenced  by  the  assignee  immediately  on  Action,  when 
ent  and  forfeiture  of  the  bond.    This  remedy  is  g^Jj  ''^ 
by  the  17  C,  2,  c.  7,  notwithstanding  defendant  brought, 
ler  that  act  (/).    The  action  may  be  brought  in 
superior  courts  of  law,  though  the  replevin  suit 
eea  further  than  in  the  county  court  (m).    And 
•ed  by  re,  fa.  lo.^  it  may  (notwithstanaing  an  old 
the  contrary)  be  brought  in  any  of  the  superior 
it  is  not  confined  to    the  court    in  whicn  the 
a  returnable  hi).  ■ 

or  a  judge  will  order  the  proceedings  in  an  action  suying  Pro. 
in-bond  to  be  stayed  on  payment  into  court  of  the  ^^t*^f 
goods  distrained  and  costs  (o).    Or  if  the  value  of  Vaiueof 
oced  the  amount  of  the  rent  due  at  the  time  of  S^jJ^uc  *c 
then  it  would  seem  on  payment  of  the  rent  due 

tm,  3  Price,  17-  (0  See  Pagt  v.  Earner,  I  B.  &  P.  37S. 

MV0O  y.Briert^,  Carth.  (k)  See  Ditu  v.  Freeman,  5  T.  R.  195: 

,  S.  C  Middletun  v.  Ijanfc/brd,  4  Camp.  .10. 

.  JfVMfMfi,  6T.  R.l!t5:  (/)  Gilb.  Replevin.  225:   fVaterman  v. 

fhr4,  4  Camp. .%:  Pngtt  Yoa,  2  Wila.  41:  Tumor  v.  Turner,  2  B. 

P.  37S.    See  the  form  of  ic  B.  l«r7i  4  Moore,  0)6,  &  C :  Perreau 

t.  Forma,  416.    And  see  v.  Benin,  8  D.  &  Ry.  72. 

(m)  J)iae  v.  Freeman,    5   T.    R.    195: 

tragd,  J.,  in  PerrcfMu  t.  Brackenburff  v.  PHI,  12  East,5fi5. 

3115,  te  commenting  on  m)  Net/nn  (or    WUmm}  v.   Hartley,   7 

ten.  Temp.  Hardw.  302.  DowL  461. 

nS.  (o)  Ging^  V.  TumbfuH,  .1  Bing.  N.  C, 

Hee.  S  M.  &  SeL  180.  881.    The  value  was,  in  that  caae,  ordered 

tdit9, 1  B.  ft  P.  381,  n.  to  be  ascerufaied  by  the  prothonotary. 
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and  costs  (t>).  And  if  in  snch  a  case  the  amonni 
be  disputed,  then  the  court  or  a  judge  would  pc 
other  cases  of  liquidated  claims  (^),  allow  the  d 
pay  into  court  the  sum  admitted  by  them  to 
order  that  the  plaintiff  should  proceed  at  the  per 
he  do  not  prove  a  greater  sum  due.  If  separal 
brought  agfdnst  the  sureties,  the  court  would  p 
proceedings  upon  payment  of  the  sum  lecoveral 
costs  in  one  action  (r). 
Setting  aside  The  proceedings  may,  if  irregular  or  defectire, 
J!2^2I  **^  ^^  application  to  the  court  or  a  judge,  as  in  oth€ 
pasty  Book  IV.  Part  L  Chap.  17).  The  court 
seems,  set  the  proceedings  aside,  oecause  the  ac 
menced  before  the  forfeiture  of  the  bond,  for 
pleaded  («V  Nor  will  they  set  aside  an  execii 
upon  an  oojection  which  might  have  been  taken 
ment  {t). 
Sureties,  how  The  plaintiff  may,  in  general,  recover  to  the  < 
penalty.  Where  separate  actions  were  brought 
of  the  pledges,  it  was  holden  that  the  plaintiff  c 
from  both,  damages  only  to  the  amount  of  the 
from  each  the  costs  in  the  separate  action  agai; 
vidually»(M).  If  the  distress  were  for  rent,  t 
either  jointly  or  separately,  liable  beyond  the  ai 
rent  in  arrear  at  tne  time  of  the  distress,  and  c 
they  are  only  liable  for  the  value  of  the  goodj 
double  costs ;  and  if  that  exceeds  the  amount 
they  will  be  liable  only  for  the  rent  {y).  Where 
a  replevin-bond  with  one  surety  only,  and  was  si: 
insufficient  pledges,  in  which  action  the  plain 
damages  and  costs,  it  was  held  that  the  sheriff 
cover  against  the  surety  the  costs  of  defending 
nor  more  than  a  moiety  of  the  damages  awarde 
being  deprived  of  calling  on  a  co-surety  for  conti 
It  may  be  necessary  here  to  mention,  that  p 
plevin  cannot  plead  to  an  action  on  the  replev 
they  are  discharged  by  a  reference  to  arbitrati* 
time  having  been  given  to  the  plaintiff  in  reple 
though  they  cannot  so  plead^  nevertheless  the  co 
application  by  motion  in  such  cases,  relieve  then 
tne  plaintiff  and  defendant  in  replevin,  without 
the  pledges,  agreed  to  refer  the  cause  to  arbitral 
the  replevin-bond  should  stand  as  a  security  for 
ance  of  the  award,  the  court  relieved  the  pled 
pledges  are  not  discharged  by  the  defendant's  tal 


How  dis 
charged. 


(p)  Sec  Hum  V.  RcMnd,  2  DowL  558. 
{q)  See  Goctvr  v.  Elkina,  6  DowL  335: 

Parmmt  v.  Pitehar,  6  DowL  432. 
(r)  See  Key  v.   HiU,  2  B.  dc  A.  598: 

U^^brd  V.  Alffgr,  1  Taunt  2ia 
(#)  Anon.,  5  Taunt  776. 
{t)  Short  V.  Hubbard,  10  Moore,  107;  2 

Bmg.  445,S.C 
(««)  Htford  V.  Mger,  1  Taunt  2ia 
(X)  Ward  V.  Hen^v,  1  Y.  &  J.  2Si 
(V)  Hunt  T.  Aound,  2  DowL  55a 
(8)  Aumeny.  Houwd,  1  Moore.  68:  7 

Taunt  28,  &  C/  Id.  327;  2  Marsh,  352, 


s.a 

(a)  Moore  y.  Bowmc 
7  Price,  223;  2  Marsh,  ; 
V.  H€irpfr,   10  Bing.   \ 
518.   &  C-   and   see 
ttej'fi^,  2D.  A.  Ry.  34.' 
(&)  Moore  y.  Bourmak 
(c)  Archer  v.  Hale, 
4  Bmg.  464.    &  C-   ai 
Harper,  lu  Bing.  124; 
&  C;   Bank  qf  Irebn 
I>ow.  238:  DoneS^  ▼.  D 
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t  for  the  airean  of  rent,  &c.y  under  the  17  C,  2,    Cbak  n. 


6.  Proceedings  against  the  Shenffi 

tdieriff  neglect  to  take  a  bond,  he  is  not  liable  to  an  &  Prooeea- 
eot;  but  the  defendant,  if  damnified,  may  have  his  ^g£^^ 
against  him  by  action  on  the  case  (e).  So  he  may 
action  on  the  case  against  the  sheriflT  for  taking  insuf- 
(Mges,  and  may  therein  recover  damages  to  the  ex- 
he  penalty  of  the  bond  (/).  And  this,  it  seems,  with- 
Ji%  a  return  of  elongata  to  the  writ  de  retomo  habendoy 
Qt  even  suing  out  that  writ  (a).  The  high-sheriff, 
eriff,  and  replevin  clerk,  are  atl  answerable  to  the  de- 
br  the  sufficiency  of  the  pledges  de  retomo  habendo  (h), 
riff,  however,  is  not  liable  for  taking  insufficient 
fthey  were  apparently  responsible  at  the  time  of  the 
te  bond  (t ) :  But  if  the  sheriff  had  notice  of  the  fact  of 
Dffidency,  or  neglected  the  means  in  his  power  of 
it,  and  did  not  use  a  reasonable  degree  of  caution  in 
Dpon  their  sufficiency,  he  would  l^  liable ;  and  it  is 
try  to  say  whether  he  used  such  caution  or  not  {k), 
m  known  to  the  sheriff  make  inquiries  as  to  the  ere- 
Dtation  of  a  tradesman,  and  the  value  of  his  stock, 
ranicate  the  result  of  such  inquiry  to  the  sheriff,  if 
onnible,  the  latter  need  not  make  a  personal  inqui- 
ind  in  a  recent  case  it  was  held  that  the  sheriff  or 
lerk  is  not  bound  to  go  out  of  the  office  to  make  in- 
>ut  if  the  sureties  are  unknown  to  him,  he  ought  to 
formation  beyond  their  own  statement  as  to  their 
r  (m).  And,  where  persons  of  respectable  appear- 
brought  to  the  replevin  clerk  as  sureties,  by  the  at- 
ierk,  on  behalf  of  the  party  replevying,  their  cir- 
s  being  unknown  both  to  the  attorney's  clerk  and  to 
in  clerk,  and  the  latter  caused  the  sureties  to  make 
1  detml  as  to  their  sufficiency,  with  which  he  was 
md  an  action  was  afterwards  brought  against  the 
*  taking  insufficient  sureties,  it  was  considered  that 
might  properly  find  that  the  inquiry  made  did  not 
e  werifr  (n).  The  sheriff  is,  it  seems,  liable  in  this 
r  one  of  the  sureties  was  insufficient  (o).  The  sure- 
lelves  may  be  witnesses  to  prove  whether  they  were 
or  not  (/>). 


▼.  Twmer,  2  R  A  B.  107;  4  t.  Gwdon,  1  C.  &  M.  58. 

06,  &  C  ig)  Perrtmt  v.  Sevan,  5  B.  A;  C.  384. 

9Wta,  S  T.  B.  617:  1  Saund.  {h)  RiehanU  v.  Acton,  1  W.  Bl.  1220. 

(0  Hindle  v.  Biadet,    1  Marsh.  27:  ft 

PIry  ▼.  BnCord,  4  A.  &   E.  Taunt.  225.  8.  C. 

▼.   Bnmdtr,  2  II.  Bl.  547:  {k)  J^ery  v.  Btutord,  4  A.  &  E.  823: 

r«a,  3  Bing.  59;  10  Moore,  Seatt  v.  Waifhman,  3  SUrk.  16H:  1  Phil. 

rmml  ▼.  GmcDim*.   2   Bing.  Ev.  433 :   and  see  Gtvimm  t.  Sehotey,  6 

Acoordinc  to  Ym  v.  LetH-  ksp.  Uto. 

R.  433),  Ui*  plaintiff  cannot  {I)  Stttton  t.  ITaite,  8  Moore.  28. 

od  tht  vmlm^fthsgomUdis-  (m)  J^ay  v.  BoHard.  4  A.  &  £.  823; 

•  Otrnmnm  ▼.  l^oSxridge,  2  6  Nev.  6l  M.  3U3,  &  C. 

in*  ▼.  Btmim,  5  TaunL  225;  (n)  J^ery  ▼.  Bastard,  4  A.  4c  E.  823. 

.  &  C*    iliWiiw  ▼.  WaUe,  8  (o)  Seott  v.  WaUhman,  3  Stark.  IGR. 


Ito  ii  not  bwnd  to  take       [p)  1    Saund.    195  g.  (n.) :    Hindle  v. 
•pledffeonaMplBTfaifDrdis*    BtadM«  6  Taunt  225;  1  Marsh.  27i  &  C 
JedMMyjfcaipir.    {Hudcv 
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Taking  an  assi^ment  of  the  replevin-bond  is  not  a  «i 
your  remedy  against  the  sheriff;  and  therefore,  if,  aft 
ceeding  against  the  pledges,  you  find  them  insofficioi 
may  stiU  bring  yoar  action  against  the  sheriff  for  taking 
ficient  pledges  (q). 


(9)  1  Saund.  19S  e:  md  tee  Bak&r  ▼.  Oarratt,  3  Bing.  JK;  10  Moorw  S 
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CHAPTER  in. 


8C1&B   FACIAS. 


m.  I.  WkiEfj  and  in  what  Cases  requMe,  815  to  829. 
2.  Proceedings  uponj  829  to  837. 


Sbct.  1. 

What  J  and  in  what  Cases  requisite.  ^^^ 

\  SCIRE  FACIAS  is  a  judicial  writ,  founded  upon  some 
i^  and  requiring  the  person  against  whom  it  is  brought 
hew  cause  why  the  party  bringing  it  should  not  have  ad- 
Nge  of  such  record,  or  (as  in  tne  case  of  a  scire  facias  to  re- 
iIetteT»-patent}  why  the  record  should  not  be  annulled  and 
M  It  is  considered  in  law,  however,  as  an  action,  and 
lie  nature  of  a  new  original  (a) ;  and,  when  brought  to 
•1  letters-patent,  may  in  fact  be  an  original  writ,  retuma- 
tn  Chancery  (6Y,  or  a  judicial  writ  returnable  in  the  su- 
or  court  (e).  The  sdre  facias  against  bail  on  their  recog- 
oees,  against  pledges  in  replevin,  to  repeal  letters-patent, 
iie  like,  is  in  fact  an  original  proceeding;  but  when 
ttht  to  revive  a  judgment  after  a  year  and  a  day,  or  upon 
death,  marriage,  or  bankruptcy,  &c.,  of  parties,  or  wnen 
ight  on  a  judgment  in  debt  on  bond,  or  on  a  judgment 
m  &C.,  agaii^  an  executor,  it  is  but  a  continuation  of  the 
ioal  action  (dTj,  In  some  cases  it  is  merely  an  interlocutory 
ceding,  ana  m  the  nature  of  process,  as  in  the  case  of  a 
^facias  quare  executionem  non^  and  scire  facias  ad  audien- 
'  errores,  when  those  writs  were  in  force;  sometimes  a 
seeding  after  the  action  has  terminated,  as  in  the  case  of 
tfaeias  quare  restitutionem  non^  and  scire  facias  ad  reha- 
MMi  terran^m 

t  u  a  general  rule  that  where  a  new  person,  who  was  not  when 
*rty  to  a  judgment  or  recognisance,  derives  a  benefit  by,  §J^ 
lecomes  chargeable  to  the  execution,  there  must  be  a  scire  the  Ju 
«  to  make  him  a  party  to  the  iudgment  or  recogni-  "*"*• 
3e  (e).    In  some  cases,  however,  a  scire  facias  is  not  neces- 


▼.  Ormham,  Skin.  688:  debt,  lee  Att.  Gefu  t.  SetrtU.  4  M.  4c  W. 

^  tfS,  &  C:  Wintm'  r,  Kretehman,  77s  6  Dowl.  673;  8  C.  &  P.  376,  &  C 

iU«:  FmuTT.  Awm.  1  Id.  967.  (c)  3  H.  4. 6.  89. 

Sie  tlie  ftm,  Tiddl  Fonns,  496;  (d)  See  EMcuton  qf  Wrtghi  t.  Nvtt,  1 

ffaan  oe  arfrw  /IteiaM  for  the  Quem  T.  ft  388. 

■ood.  nd  deelantlon.  Id.  484.    As  (e)  8  SauikL  6,  n.  1;  Paffoyerv.  Brace, 

Ml  ha  BM^Mty  rouet  praeeed  by  1  SaDu  319t  1  L.  Raym.  94& 
JfKim,  nd  noC  by  InfoRnatloD  of 
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in. 
Past  i. 

within  the 


Nor  where 
Writ  of  Er- 
rar  brought. 


Nor  where 

dkpcDnd 

with. 


Nor  where 
EKecution 
iHued  within 
theY< 


or  by  agreement  (m),  the  year  and  day  do  not  begia ' 
until  the  writ  of  error  is  determined,  tne  injunction  dii 
or  Uie  time  for  which  the  execution  was  stayed  have  i 
respectiYely. 

And  it  lias  even  been  determined^  that  if  a  writ  of  a 
brought  after  the  year,  and  the  judgment  be  affirmed 
the  plaintiff  be  noniniit,  or  the  writ  of  enor  be  diacontimi 
the  party  may  sue  out  execution,  without  a  Mcirtfacm^ 
time  within  a  year  and  a  day  from  such  deteiminatiflii 
writ  of  error ;  because  the  other  party,  by  bringing  oi 
revived  the  judgment. 

Also,  W  agreenient,  the  parties  may  dimense  wi 
necessity  for  reviving  a  judgment  by  seire'/meuUj  and  i 
to  this  effect  is  frequently  inserted  in  eoffHonti  and  n 
of  attorney  (s). 

Also,  according  to  a  recent  decision  in  the  Court  of 
quer  (a),  if  a  wnt  of  execution  has  been  sued  out  wit 
year,  it  may  be  executed  at  any  time  after  its  date,  ev 
the  expiration  of  the  year,  provided  it  be  before  thf 
day;  and  a  writ  of  execution  returnable  inunediately  i 
ecution  vdU  continue  in  force  until  executed  withou 
returned  and  filed  within  the  year,  or  continued  down 
sequent  process,  at  least  in  actions  commenced  by  the 
prcHcribed  by  the  2  W,  4^  c.  30.  It  was  formerly  hold 
if  the  plaintiff,  after  the  year  and  day,  enter  an  avra 
el^it  on  the  roll,  as  of  the  same  term  with  the  judgi 
might,  when  continuances  were  requisite,  contmue 
by  ricecomes  non  misit  brevet  and  sue  out  an  eieqiij 
reviving  the  judgment  by  scire  facias  (b)  ;  and  this  aj 
be  warranted  by  the  precedents  (c).  It  was,  however, 
in  a  su1)8equent  case,  that  a  scire  facias  is  necessary  t 


Nor  ou  Judg- 
ment under  1 
&  2  V.  c.  IIU. 
•.87. 


After  Seven 
Yeam.  leave 
of  Court  ne- 
oeuary. 


the  judgment  after  a  year  and  a  day  before  an  eteqi 
8ued  out  {d)»  It  may  be  necessary  here  to  renuu^ 
eiico  between  entering  mesne  process  on  the  roll,  a 
of  execution  :  in  the  former  case,  the  writs  must  be  c 
sumo  species,  in  the  latter  not ;  thus,  if  a^.  fa,  lie 
within  the  year,  it  will  warrant  a  ca,  ta.  or  eii^  ! 
afterwartls  (e). 

Also,  no  scire  facias  is  necessary  to  revive  a  j 
against  au  insolvent,  on  the  warrant  of  attorney  givi 
adjudication,  under  the  16^2  V.  c.  110,  s.  87,  and  execu 
at  all  times  In?  issued  thereon  by  order  of  the  insolvei: 

If  the  judgment  is  under  seven  years  old,  the  sci 
issues  of  course  upon  a  pracipe  without  rule  or  m 
above  seven,  and  under  ten,  a  side-bar  or  trcasur 
obtained.     If  the  judgment   be  more  than  ten  yea 


(m)  S«e  Tidd,  9th  ed.  1104:  2  Smith, 
Ofi:  2  B.\-  C.  J42:  3  D.  &  R.  (KVI.  S.  C  : 
antet  (u5.  iSI!). 

(X)  Ito.  Abr.  89!) :  end  tee  F1M  v.  Witt- 
man.  Palm  449;  Latch.  l!n.  S'  C. 

(jri  IMlwin  V.  Hanfimtt,  Cm.  Jac.  3S4: 
and  Me  1  Ro.  KcfK  104,  &  C, :  Dennis  v. 
Drakf.,  Lane,  20:  Howard  v.  Pitt,  1  Show. 
411^  4<Ci. 

(=1  See  ON/^  r>75,  eK3,  699. 

(o)  Simpnen  v.  Heath,  7  DowL  83S. 
eeriMe  overruling  ArouvMv.  Pearre,  M.  T. 
ia'13,  K.  B.,  MS.:  tee  the  former  nnc- 
tkx,  I  H.  BL  2ir7:  WeJden  ^.  Greg,  \^Vi. 


99:  Mm  ▼.  Hardrme,  1  Str. 
I,  210 : 


Wil».  88:    Co.  LiL  SKk  b.  . 
ScL  Fa.  C. :  R.  K.,  5  0. 9.  r. 
p.  396.     The  onniiuuaixaea 
been  entered  at  any  time.    T 
abolixhed  {ante.  Vol.  I.  SOOl 
(6)  iSeifmimr  ▼.  OrvenHV, 
Cooke  V.  Raikmret,  2  Show.  S3B 

(c)  Clift.  874.  8H3L 

(d)  Itrtfawrf  ▼.  Neummm,  6 1 
ie)  Atree  ▼.  Haedrme,    1  J 

Saund.  <«  d:  VoL  I.  p. 


Deaik  after findlJvdgmmt,  fe.  819 

i«  to  leTiye  it  cannot  be  iasned  without  a  motion  for    Chaf.  m. 
pan  in  tenn,  or  a  judge's  order  in  yacation,  nor,  if     ^"^•'- 
ID  fifteen  years,  without  a  rule  to  shew  cause  (A). 
«  moceedings  u]^n  this  writ,  and  the  mode  of  ap- 
ir  teave  to  issue  it  after  seven  years,  see  poHy  829  to 

Dsthat  a  writ  of  error  does  not  prevent  the  plaintiff  Writ  of  Error 
cedinff  by  9d,fa.  on  the  judgment  (t ) :  and  it  has  been  "®  ®"  ^' 
dttaded  that  on  a  9ci.  fa,  to  revive  a  judgment 
Q  executor  it  is  not  a  good  plea  that  a  writ  of  error 

%  wnere  a  9eire  facias  is  requisite,  if  execution  be  Conseaucnoe 
Mmt  it,  such  execution  is,   it  seems,  not  void,  but  *>'o™"*"^ 
oly  upon  writ  of  error  (/^,  or  it  might  be  set  aside 
icstion  to  the  court  or  a  judge  (m). 

2.  Scire  Facias,  upon  the  Death  of  Parties, 


rjlmsi  Judgment  and 
Bgmmiian,  819. 
wen  Verdiet  and  Judg* 
821. 


Death  between  interloeutory 
andJinalJudgmentt  823. 

Death  qfone  qfeeneral  PUdntiffe 
orDrfendante,  824. 


dUr  final  Judgment  and  before  Execution.']  If  the  2.  scire  Fa- 

ie  after  final  judgment,  his  executors,  &c.,  must  Jje  i>SSiof 

scire  facias  a«dnst  the  defendant,  before  they  can  Parties. 

ition ;  or,  if  tne  defendant  die  after  final  judgment.  Death  after 

ku  must  be  sued  outa^nst  his  executors,  or  against  iJ^andbe- 

nd  terretenants  (n).    But  if  the  plaintiff  die  after  fore  Execu- 

las  sued  out,  inasmuch  as  the  sheriff  derives  autho-  ^°* 

the  writ,  it  may  be  execiited  notD^dthstanding,  and 

or  or  administrator  shall  have  the  money  (o) ;  or  if 

iff  have  made  no  executor,  or  administration  be  not 

he  money  must  be  brought  into  court,  and  there 

ed,  until  &c.  ^).    So,  if  the  defendant  have  died 

jrear  after  the  judgment,  we  have  seen  (  Vol.  I.  397) 

t  of  execution  may  be  sued  out  against  his  goods  in 

I  of  his  executor,  without  a  scire  facias,  provided 

it  of  execution  bear  teste  before  his  death  (q).    So, 

after  a  fi.fa.  sued  out,  but  before  it  has  been  exe- 

!Te  is  no  necessity  for  a  scire  facias,  but  the  writ 

xecuted  upon  the  goods  in  the  hands  of  the  exe- 

•  (r).  If  a  judgment  be  revived  by  scire  faciaSy  and 
lant  die  before  execution,  the  plaintiff  must  sue  out 
ufa.  against  his  executors,  &c.,  before  he  can  exe- 

I W.  4.  r.  79,  pott,  831.  not  cited. 

▼.  WiOmUt  3  DowL  6ft5.  Im)  See  Putkmd  ▼.  Neunmm,  6  M.  & 

r.  HMtodr.  5  A.  &  E.  839:  SeL  179- 

td.  saOi  Cam.  Dig..  Pkader  (n)  Fltz.  Execution, 243 :  1  Saund.219, 

wl^r  ▼.  Banlumt  Skin.  BOO:  e,  f :  2  Saund.  6,  72  u. 

«wii,aT.H.643:  BacAbr.,  (o)  Ore  v.  Beer,  Cra  Car.  450:  Har- 

D.  ft).  rimm  v.Jiowden,  1  Sid.  29:  Cterk  t.  Wi- 

w.  JMamii,  3  Lev.  404:  Shtr-  then,  2  L.  Raym.  1073;  1  Salk.  322.  &  C  ; 

I,  1  telk.  973;  2  L.  Raynu  Tidd.  9th  ed.  1000. 

ntt  aeeuwlinc  to  the  recent  (p)  Thonmffttgoofe  eaee.  Soy,  73:  Gerk 

Mr  V.  Piggett,  (9  DowL  615),  ▼.  WUhere,  2  L.  Raym.  1073L 

•  and  ftroceedlnca  wouM.  in  .(o)  See  2  Bac.  Abr..  Execution.  O.  2: 
>  alMuMiy  ▼oklind  a  mere  2  Williams.  Exor*.  1227. 1228. 

however,  wck       (r>  6  Bac  Abr.,  ScL  Fa.  C.  1. 

I 


820 


Scire  Faeia§ — upon  the  Death  qfFariie». 


Book  nr. 
Part  i. 


affiBCfcl 


By  and 


cute  the  iudg;ment  (s).    In  all  these  cases^   if  any  of  tl|. 
executors  he  Sifeme  covert^  her  hushand  must  be  made  a  ]      *" 
to  the  gcire  /aeieu  (t)»    But  if  any  of  the  ezecuton 
bankrupt,  he  may  notwithstandinff  pnioeed  or  be  ] 
against  by  scire  faciiu;  for  his  bankruptcy  does  not 
representative  character  (^).    It  may  be  added,   that  on 
ect.fa,  to  revive  judgment  against  an  executor  it  is  not  ar~ 
plea  that  a  writ  of  error  is  depending  on  the  judgment  («j 
The  ncire  facias  must  be  Drought  by  or  against  the 
tobebsued™  or  persons  who  represent  the  deceased.    If  the  plaint] 
Against  iMT-   perHonal  action  die,  the  sci,fa»  must  be  Brought  by  his 
tonal  Repie-  cutor  or  administrator;  in  a  real  action,  by  his  liar(«); 
acntaUTe.       ^  mixed  action,  it  is  said,   if  the  lands  to  be  reeoreied 
fee-«mple,  the  heir  and  executor  shall  join  in  the  aes 
and  the  heir  have  execution  as  to  the  hmds,  and  the 
execution  as  to  the  damages  {v  )•    On  the  death  of  a  pi 
the  scire  facias  may  be  in  Uie  names  of  all  the  ezeeiifaq| 
though  one  only  has  proved  the  will  {z).    If  the  defendnl 
die,  the  scire  facias  must  be  brought  agiunst  his  exeeotai^  f| 
his  heir  and  terretenants,  as  shall  be  mentioned  preaeotly. 

A  sci.fa.  mav  be  sued  out  by  or  against  the  executor  of  ^ 
executor,  who  has  proved  the  will ;  but  not  by  or  aflunsi  thif 
administrator  of  an  executor,  or  tlie  executor  or  adminiatnilK 
of  an  administrator,  because  they  do  not  represent  the  dt* 
ceased  (a).  In  these  latter  cases,  administration  de  bonis  mm 
must  be  sued  out,  and  then  the  administrator  de  boms  um 
may,  by  17  0,  2,  c.  8,  «•  2,  sue  out  a  scire  fadaSy  and  hsM 
execution  of  the  judgment ;  or  he  may  perfect  an  execatioB 
already  begun  (6).  This  statute,  however,  does  not  €xl<«t 
to  allow  an  adininiHtrator  de  bcnis  nan  to  proceed  npon  ■ 
judgment  in  scire  facias  (quod  habeat  eseecutumem)  sinsdj 
obtained  by  the  executor  in  his  lifetime,  but  he  must  sue  oik 
a  scire  facias  to  revive  the  original  judgment  (c) ;  nor  docsil 
extend  to  judgments  by  default,  out  to  judgments  afta 
verdict  only  (d).  Also,  if  a  jud^ent  be  recovered  ayswii 
an  executor  who  dies  intestate,  it  may  be  revived  as  againil 
the  administrator  de  bonis  sum,  at  common  law,  and  execntiai 
had  upon  the  judgment  (e).  If  an  administrator  dHrtMii 
minori  cetate  bring  an  action,  and  recover,  and  the  execatoi 
then  come  of  age,  the  latter  may  have  a  scire /ados  upon  thi 
judgment  (/)• 

If  nihil  he  returned  to  a  scire  facias  against  the  esecutoK 
the  plaintiff  may  have  another  sci.fa.  against  the  heir  SM 
terretenants,  in  order  to  have  execution  of  any  lands  of  whid 
the  dcfend^t  was  seised  at  the  time  of  the  judgment)  IV 


Against  Heir. 


(«)  HardUty  t.  Atrry,  S  Salk.  Ua 
it)  2Saund.79o. 

(w)  Sntmk  v.  Mattock,  ft  A.  ft  B.  S3D. 
it)  ti  Bm.  Alir..  Sci.  Ftu  C.  5. 
(y)  19  E.  4,  5  b:  43  E.  Sk  9t  Ra  Ate 
86U. 

(3)  Seett  V.  Brimtt  6  Ner.  ft  M.SSlf  S 
H.  ft  W.  M.  &  C. 

(a)  ft  Co.  9  b. 

(5)  Otrk  T.  WWUrt,  I  Salk.  383;  S  L. 
RayiP.l(i72:  »  Mod.  290;  II  Id.  34.  &  C. 

(r»  Trmibmm  v.  Lmwrmee,  S  L.  Baym. 
1049. 

(4)  CMC  T.  WUkm^  1  telk.  382-,  S  L. 


Raym.  IfTf;  6  Mod.  990]  II  Id.  34,  JL C 
(«)  2  Saund.  72  ot  Simpt  ▼.  Ifajwa 

Cra.  Cu,  IS?;  1  Rob  Al»r.  HBf^  T.  pLSi 

Voriraie  v.  Staopr,  W.  Jon.  214 
(/)  Ra  Ate.  88S:  BmrmhI  t.  IMS 

do.  Car.  227:  2  BroimL  MSt  fSodkNIt 

Hattm  V.  Mmjoi/,  1  Lav.  181. 

of  Jdr#  ikctat  ton  or  ^fainaCi 

01  admmiMnm  to  levivt  ■ 

obtained  bjr  or  agalaat  tbt 

intflttate,  Ch(L  Fonm,  474,4781  Gn  Ba 

617  at  618  bx  Lil.  Ent.  sas  C»  MPs  mi 

I  «&  Ml  t  k 


lufnu  iani.  a  c 


^nst  him(^).  This  is  necessary  even  in  the  case  of 
/,  notwithstandini^  an  old  case  to  the  contrun'(f).  And 
t  is  the  rule  in  this  respect,  tliut  a  plaintiff  cannot  sue 
I.  JM.  after  the  year,  even  for  the  purpose  of  procee<ling 

the  bail,  without  liaving  first  revived  the  judi^nient 

the  principal  \\\  srire  faciasi^j).  At  common  law,  a 
nt  in  a  personal  action  could  not  be  reviveil,  after  a 
d  a  day,  by  tctre  facias^  hut  the  only  remedy  the 
f  had  was  to  bring  an  action  of  debt  on  the  judg- 
');  in  real  actions (/),  as  alsci  in  mixed  acti(ms(i7i),  it 
lerwiso.  By  stat.  IVestm,  2,  ^3  Ed,  1),  c,  4o,  how- 
11  matters  enrolled,  to  whicli  the  court  can  ^ve 
liall  have  such  force,  that  it  shall  no  longer  be  ncces- 

implead  upon  them  ;  but  if  the  plaintift'  come  into 
ithin  a  year,  he  shall  have  execution  forthwith  ;  or  if 
e  after  the  year,  a  scire  facias  shall  issue  to  warn  the 
int  to  appear  and  shew  cause  why  the  said  matters 
1  should  not  be  executed ;  and  if  he  shew  no  cause,  or 
)  not  appear,  then  the  sheriff  sliall  be  commanded  to 
le  said  matter  enrolled  to  be  executed.  This  statute 
n  holden  to  extend  to  judsments  in  ejectment  (i»),  as 

in  personal  actions;  and  indeed,  from  the  general 
*  in  wnich  it  is  worded,  it  should  seem  to  include  judg- 
in  every  species  of  action,  real,  personal,  and  mixed. 

vt  mentioned  in  the  statute  must  l>e  computed,  not  by  \ 

>ut  by  calendar  months (o),  and  from  the  time  of  the  t 

of  the  judgment  (jp). 

re  faeiasy  however,  is  not  necessary  to  revive  a  judg-  Notneoocary 
ir  file  queen  (^).  fof  «"«"•  ' 

if  the  plaintiff  have  been  prevented  from  suing  out  Nor  where  i 

on,  by  a  writ  of  error  (r),  or  injunction  («),  or  by  'Jf*"jljT"°' 


a  judgment  with  a  cesset  exeeutio  for  a  certain  time  (^),  Execution 
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Book  tic   have  survived  to  the  representatives  of  the  deoeaaed,  ai  iff  ••, 
^"^  '-      libel,  &c.  (t).    It  does  not  extend  to  a  nonsuit («)• 


Before  Aniies     The  death  of  either  party  before  the  assizes  or  attiai^bi 
orsiitingi.     ^^^  remedied  by  this  statute  (x)  ;  but  if  the  party  &  dim 
the  assizes  beg:in(y),  or  after  the  first  day  of  tne  Bittiiigi(ff]^ 
though  l>efore  the  trial,  it  is  within  the  remedy  of  the  statnli; 
for  the  assizes  or  sittings  are  but  one  day  in  law. 
When  en-  It  is  not  necessaiT  that  the  judgment  should  be  aetnib 

hm^mtn  ^i^tered  upon  the  roll  within  two  terms  after  the  verdict ;  if  ■ 
It  nunc  pro  be  signed  within  that  time,  it  will  be  sufficient  (a);  and  I 
'"°^  seems  even  the  signing  of  the  judgment  within  that  time  vfll 

be  unnecessary,  if  prevented  by  any  application  to  the  eon! 
delaying  it  (ft),  or  by  any  act  of  the  court,  as  in  the  emtdi 
special  verdict  or  special  case(c).  And  at  common  law,b» 
fore  the  rule  of  H.  7.,  4  JV.  4,  r.  3(d^),  (ordering  the  ja% 
mcnt  to  be  entered  of  the  day  of  the  month  and  year  wfaa 
signed),  if  either  party  died  auer  special  verdict  and  pendim 
the  time  for  aivumen^  &c..  thereon,  or  on  demurrer  or  motioi 
in  arrest  of  judgment,  or  for  a  new  trial,  judgment  might  bi 
entered  after  the  death  as  of  the  term  in  whicn  the  jportsa  m 
returnable,  or  in  which  judgment  would  otherwise  nave  bM 
given,  nunc  pro  tune(c).  So,  in  actions  against  executon^  && 
if  the  motion  were  made  within  a  reasonable  time,  the  ooor 
would  have  given  the  plaintiff  leave  to  enter  up  judgment  • 
of  a  preceding  term  when  it  might  have  been  signed  mm 
pm  tutic{e).  But  generally  the  court  had  no  power  to  aflm 
judgment  to  be  entered  nunc  pro  tunc;  and,  at  all  events^  the; 
would  not  so  allow  it  where  the  delay  was  wholly  attiilnil 
able  to  the  laches  of  the  party  apph'ing(y^.  The  above  znl 
of  II,  T,,  4  W,  4,  contains  a  proviso  empowering  the  court  o 
judge  to  order  a  judgment  to  be  entered  up  nunc  pro  turn 
and  the  court  or  judge  may  still  therefore,  as  formerly,  ordt 
the  judgment  to  be  entered  up  nunc  pro  tunc;  but  that  pn 
viso  does  not  give  them  greater  powers  than  they  hmn 
had  {p\  And  m  a  recent  cose,  where  the  defendant  gave 
copnortty  and  died  on  15th  Jan.  1837,  before  judgment  wi 
signed,  and  the  plaintiff  in  Easter  term  applied  to  the  ccfui 
for  leave  to  enter  up  judgment  nunc  pro  tuncy  alleging  that  i 
was  not  aware  till  recently  that  the  defendant  had  died,o 
who  his  executors  were,  the  court  refused  the  application,  i 
the  plaintiif  might  have  applied  in  the  preceding  term  o 
vacation,  and  as  the  delay  was  not  the  act  of  the  court,  ba 

taking  w  security  fbr  carts;  the  defend-  DowL  768)-  ^ 

ant  obtained  a  verdict  and  died,  and  judg-       (a)  Hdie  v.  Bakery  1  Sid.  3R5:  Wm ' 

numt  was  entered  up  in  his  name  within  Sjmrretl,  Barnes,  261 :  2  Saund.  Ttm:  ■ 

*  two  terms:  it  was  held,  that  the  attorney  Duke  fff  StuHtOc's  oow.  1  SaDL.  401. 

for  such  deceased  party,  having  a  claim        (6)  Hridffet  v.  Smtflh,  8  Bing.  S9{  1  ■ 

against  his  esute  in  respect  of  the  costs,  &  Scott,  93,  &  Ci 

might  enforce  the  security  to  satisfy  such       {e\  Ijowrmcr  v.  Htntfrnm,  I  Y.*  J.3i 

claims  without  any  scire  /ticitu  having  and  the  cases  there  cited. 

been  sued  out  by  the  personal  represent-       {d)  Ante,  VoL  1. 341. 

atives.  le)  Afom  v.  ^^uiw,  6  T.  R.  & 

(t)  Fh/fw^  v.  CV)*«i,  2  B.  &  Aid.  Oflfi.  (/)   Cttpbuf    v.     A^y.    4  Tauntjt 

{u)  Jkfwidfrgin  ▼.  HttrriwM,  M  B.  &  C.  WtodeK  v.  Haigk,  3  D.  &  R.  flOB:  f"" 

490.  V.  Whadeock,  Barnes,  9fl2;  Lmermtt 

(X)  TYiyfcr  v.  HarriM,  3  B.  «r  P.  MO.  Hbdfrmm,  1  Y.  &  J.  36HL 
(y)  Anun.,  1  Saik.  8:  Phmer  v.  Webb,       (ysr)  LomNon  v.  I/irrf  iltHlKr.  2  N.  *  1 

2  L  Raym.  1415:  Anon.,  7  T.  R.  32.  n.  535:  Venufhtm  ▼.  WVmm,  4  Ring.  N. ' 
(c)  Jaenbe  v.  JlfimcMii.   7  T.  R.  .11.  116;  6  DowL  210;  5  Seott. 408.  S^CjL 

Each  siuinrs  in  term  is  considered  indc-    Tatiur  v.  CWsp.  7  Dowl.  684:  / 
pendeut  of  the  others.  ( JcAnsm  ▼.  Budge,    Daifingtm,  2  Bing.  N.  C  148l 

3  DowL  207:  Me  Johnson  y.  HantUtxm,  % 


Scire  Faeia$ — upon  the  Death  of  Parties. 

thit  of  the  plaintifif(A).  And  where  a  verdict  was  given,  sub-  cha 
jtct  to  a  special  catie,  which  was  not  set  down  for  ai]g;iiment  _.^"' 
mtil  after  the  death  of  the  party  against  whom  judgment  wan 
ihimately  given,  the  court  refused  to  allow  judgment  to  be 
■tcred  numc  pro  tuncy  at  the  instance  of  the  successiiil  party, 
■  the  delay  in  setting  down  the  special  case  could  not  be  con- 
idered  as  that  of  the  court  (t ). 

The  judgment  is  entered  for  or  against  the  deceased  party,  Farm 
M  if  he  were  living  ( j).  •'"'*«" 

But  although  the  judgment  in  this  case  b  entered  as  if  the  Muit 
pBty  were  ahve,  yet  it  must  be  revived  by  icire  facias  before  J.^*^ 
ezecation  can  be  sued  out  upon  it  (it).    And  as  the  scire  Execi 
fiMOff  must  pursue  the  judgment,  it  must  recite  it  &s  if  it  had 
been  entered  in  the  party's  lifetime  (/)  ;  that  is,  the  sci./a. 
But  be  in  the  form  \n  w-hich  the  wTit  is  usually  conceived, 
irhen  brought  by  or  against  the  personal  representatives  of  a 
poMn  who  had  ^ed  after  judgment (m). 

Death  between  interlocutory  and  final  JudgmentJ]  If  either  Dnt)^ 
plaintiff  or  defendant,  -in  actions  in  courts  of  record,  happen  ^{|^ 
to  die  after  interlocutory  and   before  final  judgment,  the  fliui . 
Ktion  shall  not  abate,  if^  it  be  such  as  might  originally  l>c  *"*"^' 
wuecuted  by  or  against  the  executor,  &c.,  of  the  ]Nirty 
dring ;  but  the  plaintiff,  or  his  executors  or  administraturs, 
nail  have  a  scire  facias  against  the  defendant  or  his  execu- 
ton^  &c.,  to  shew  cause  why  damages  should  not  be  assessed  and 
Rcovered  by  him  or  them ;  and  upon  scire  feci  returned,  or 
iqun  nihil  returned  and  eight  days  elapsed  from  its  return. 


aid  leave  of  the  court  or  a  judge  obtained (»>,  and  default 
Bade,  or  no  cause  8hev\^  a  writ  of  inquiry  Hlmll  bo  awarded, 
exeCTite«],  and  returned,  and  final  judgment  thereupon 
pven  (o). 

If  the  death  happen  before  the  writ  of  inquiry  is  executed,  Tom 
it  must  be  to  shew  cause  why  the  damagc-s  sliould  not  1)e  ^^  \ 
UMsaed  against  the  defendant,  or  his  cxcH^utors,  &c.,  as  the 
ase  may  be(/;).  But  if  the  death  happen  after  the  execution 
»f  a  writ  of  inquiry,  the  scire  facias  must  be  to  shew  cause 
rhy  the  damages  assessed  by  the  jury  should  not  be  rc- 
overed ;  other\vi8e  it  will  be  quashed (jy). 

The  final  judgment  in  this  case  is,  ot  course,  for  or  against  Fom 
he  executor,  &c.,  ami  not  for  or  against  tlie  testator  himself,  *'"***^ 
5  upon  the  statute  17  C  2,  above  mentioned  (r). 

Auf>,  in  case  of  the  death  of  a  defen<lant,  besides  the  scire  ^»w^ 
aei0U  here  mentioned,  sued  out  before  final  judgment,  another  ju,ig 
rire  facias  must  Ije  sued  out  after  final    iudgment,  in  onler  f«wc^ 
i>  give  the  executors  an  opportunity  of  pleading  the  want  of 
iuets^  &c.;  for  it  would  be  unreasonable  tliat  the  executor 

lA)  LMiMnT.l>)rti^M(0^.  SM.  Ac  W.  v.  Incin^   1   Will.  315:    Fort   v.   Oliver, 

tS:  we  raughan  ▼.  WUmm,  4  Diog.  N.  C.  I  M.  &  SeL  SMd :   lierger  v.  Grvm,  Id. 

IS:  6  DowL  tflU;  5  ScuCt.  W\,  .V.  C.  2K).  ^  ..  , .. 

■i|  I>w  T^yfor  ▼.  Criiip.  7  Dowl.  584.  </>)  Smith  t.  Hamwn,  1  SalK.  315:  I.il. 

>>  HSi**i»  ▼.  JarNAr.  1  Salk.  42:  Coh-  Ent.  MJ.    And  Me  the  form,  where  the 

dk  V.  Ptck,  i  L.  OAym.  UHiu  death  happened  before  the  iMuing  of  the 

(*»  KtH  ▼.  Bruum,  1  Wil*.  IM.  writ  of  UMiuiry,  Chit.  Fomw.  4«H:  and 

>A  rUMK*  ▼.  IVtnft.  3  L.  lUym. !»):  when  it  happmcd  after  the  luuing,  and 

^  am  HmmM  w,  HMem,  1  Ler.  i77;  i  before  execution  of  the  writ.  Id.  Clift 

73  m.  68U:  LIU  Ent.  i'Al. 


(IB' See  aml».  8201     See  ftimii  of  the        (4)  Golt&ncnrt/kjf  ▼.  SoufAooft,!  WiU.243: 
-        -  -  ucuton  qf  WriMht  v.  Nutt,  1  T.  R.  3Ua 


-^y-—*,  *Ct  Chit.Fonni,4«7.  KMcuton  ,  ^ 

.•j^Th.,  2  W.  4.  f.  Bl,  pMi,H3X  See  the  fcirai,  Chfu  Form*,  JJO 

i9i9k  9W.  X  e^  ih  A  6:  tee  FTleUop       (r)  VTeitun  v.  Jnmm,  1  Suk.  4S. 
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III. 

Pabt  1. 


Deithoffln* 
of  wrenl 
Plaintiff*  or 
Defendants. 


.  Scire  Faeiaa — upom  MiorrUiffe,^  PmUm. 

should  be  in  a  worse  sitnmtion  when  the  defeDdnit  &•  ^ 
final  judgfment^  than  when  he  dies  after  it(#).  In  ft, 
where  the  defendant  died  intestate  after  inteiioeiitoiy  j 
menty  and  a  writ  of  inc^uest  of  damages  executed,  ratt 
it  was  returned  the  plaintiff  declared  in  aeire  foam  % 
the  administrator,  iinio  pleaded  joleiM  cKlsMMiirsNi;  n 
forth  in  his  pleas  divers  specislties  due  and  owbi 
the  intestate,  and  charging  the  estate;  the  plaintiff  n 
replied,  admitting  the  truth  of  the  pleas,  ana  praying 
ment  and  execution  of  the  goods  of  the  intestate  fpmA 
derent,  entered  up  final  judgment  to  have  execution  i 
the  defendant  as  administrator  according  to  the  foroe, 
and  effect  of  the  said  recoveryy  no  recovery  having  been 
stated  in  any  part  of  the  proceedings  on  the  leeord, 
final  judgment  having  been  nven  in  the  original  acti< 
no  provision  being  maide  by  we  judgment  for  the  payi 
the  specialty  debts ;  and  it  was  held  that  the  judgmi 
erroneous,  and  it  was  reversed  with  costs  (^}. 

Death  of  one  of  Mineral  PlamHffe  or  l>efmdmiti,2 
there  are  two  or  more  plaintifis  or  defendEants,  and  < 
after  judgment,  execution  b^  Jleri  facias  or  ca.  jo.  ] 
sued  out  as  in  other  cases  without  any  scire  faeicts  (i 
the  execution  must  be  in  the  joint  names  of  all  the  p 
or  defendants,  as  the  case  may  be,  and  must  in  other  : 
pursue  the  judgment  (17);  but  it  should  be  executed 
tlie  survivors  only  (ar).  If  the  plaintiff,  however,  wis 
out  an  elegit  against  tne  lands  01  a  deceased  defendant, 
as  against  the  survivor,  he  may  have  a  scire  facias 
such  survivor  and  the  heir  and  terretenants  of  the  dec< 
have  execution  against  the  lands  and  goods  of  the  forn 
the  lands  of  the  latter(y). 


3.  Scire  Fa- 
cial, upon 
Marriage. 
Of  a  Feme 
Plaintiff. 


3.  Scire  Facias,  upon  the  Marriage  of  a  Feme  Plai 

DefetidarU, 

Marriage  of  a  Feme  Plaintiff,']  If  a  feme  sole  obtau 
ment,  and  luarry  before  execution,  a  scire  facias  i 
brought  by  husband  and  wife,  in  order  to  have  execi 
the  judgment(;;);  and  if,  after  execution  awarded 
scire  faciasy  but,  before  execution,  the  wife  die,  the  1 
alone  may  have  execution  upon  the  judgment,  witho 
taking  out  administration  (a).  So,  if  the  husband  a 
obtain  judgment  for  a  debt  due  to  the  wife  dum  • 
husbana  ma^  have  a  scire  facias  to  execute  the  judgm 
or  he  may,  it  seems,  sue  out  execution  in  the  names  of 


f«)  2  Saund.78,  n :  Tomkina  ▼.  Grafton, 
Say.  806:  2  WUlianu,  Exora.  1239.  See 
fonn  of^the  «ci.  yta.  upon  the  flrat  Judf- 


ment,  ChiL  Fomu,  490;  and  of  the 
dgment.  Id. 
(()  Vouleu  y.  yyightman,  1  Bliffh,  N.  S., 


>b.  on  the  final  Judgment.  Id. 

~     "      y,Wi  - 
13B. 


(u)  6  Bac  Abr.,  ScL  Fa.  C.  4:  WUhtrt 
▼.  Harria,  7  Mod.  68i  2  L.  Raym.  806. 
S.  C;  Umet  ▼.  PtmwytTt  5  Mod.  336: 
Pwmqrer  ▼.  Brae»t  Carth.  404:  Hi/ward  t. 
pm,  1  Show.  402. 

(V)  See  VoL  L  iSB, 

(x)  JVwinrw  ▼•  Braee,  1  L.1laym.  S44t 
Comb.Hli  1  SaIk.S19, 8.C:  waWUShera 


▼.  HarrUt  2  L.  Raym.  SOS:  7  Mo 

(y)  PmnttM  ▼.  T^rrrtenmnH 
Carth.  ir>7;  2  Saund.  72  p :  and 
Abr.,  Sci  Fa.  C.  5:  2  Id.  Exect 
see  VoL  I.  444.  See  fonna.  Ch 
462. 

(2>  2  Saund.    79   k.      Sea 
Chit.  Forma,  493:  Tbca.  Brev. 
Clift.fai. 

(a)  6  Baek  Abr.,  8eL  Fa.  C.  • 
V.  Gretham,  ]  Salk.  116  ;  C 
Carth.  41A }  Skin.  66t»  &  C 

(ft)  K^im  V.  Cbwonf ,  1  SUL  S 
y.  Dee,  CiD.  El.  844:  OkHmm 


tan  Faeun^^in  ea$e  qf  Btmkruptey. 


tt^withoat  a  jetiv  fadoi.  Where  the  wife  recoren  a 
miwlult  flingle,  and  dies  during  covertare,  and  the 
id  kai  not  been  made  a  party  to  tne  judnnent  by  scire 
ii  lier  lifetime,  it  wonld  teem  that  the  husband  must 
«t  administration  to  the  wife  before  bringing  scire 
nd  where  in  such  a  case  the  husband  died  without 
oot  administration,  and  his  administntor  brought  scire 
n  demurrer,  judgment  was  given  for  the  defendant  rp)* 
the  husband  and  wife  hare  judgment  for  a  debt  aue 
nfe  as  executrix,  and  the  wife  die  before  execution, 
eeding  executor  or  administrator  de  bonis  immi,  and  not 
and,  shall  hare  the  scire  facias{d)» 

tigs  cf  Feme  D^mdastL]  If  judgment  he  recorered  Manii 
I  fame  soUy  ana  she  marry  Mfore  execution,  a  scire  ^^ 
list  be  hrouffht  against  the  liusband  and  wife,  before 
iment  can  be  executed (0);  and  if,  after  execution 
upon  this  sdre  facias^  but  before  execution,  the  wife 
lusband  shall  be  liable  to  the  execution^ /)«  How- 
\  case  where  s^  feme  sole  defendant  marriea  after  inter- 
judgment,  the  court  held  that  the  plaintiff  might 
:o  final  judgment  and  execution  by  ea,  so.  against 
out  suii^  out  a  sdre  fadas  to  make  the  husband  a 
And  m  a  more  recent  case,  where  a  feme  sole 
\  in  ejectment  married  before  trial,  and  the  plaintiff 
I  to  ludgment,  and  sued  out  an  habere  facias  and  a 
inst  her  oy  her  maiden  name,  without  a  sdre  faciasy 
held  that  there  was  no  pretence  for  setting  aside 
ts  on  that  account;  for  the  writ  of  possession  could 
t  the  husband  or  his  property,  the  verdict  proving 
•rife  had  no  interest  in  tne  term;  and  as  to  the  fi,  fa. 
srely  inoperative,  as  the  wife  could  have  no  separate 
in  the  goods  upon  which  such  a  writ  might  be  exe- 
• 

a  fease  ooeeri^  sued  as  a  feme  sole,  had  judgment  on  a 
»verture,  and  execution  was  sued  out  in  the  names  of 
ler  husband,  the  court  held  it  to  be  clearly  irregular ; 
I  should  not  have  been  sued  out  in  the  name  of  the 
until  he  had  first  been  made  a  party  to  the  judg- 
sdre  facias;  but,  in  this  case,  the  wife  might  have 
execution  in  her  own  name,  because  the  plaintiff, 
ing  against  her  as  a  feme  solcy  was  concluded  from 

t(«> 

Scire  Facias,  in  case  of  Basikruptcy  or  Insohency, 

spig^j  5fc.,  of  PlainUff,'}  If  a  party  obtain  inter-  4.  Se 
judgment,  and  before  final  judgment  become  bank-  ^„tc 
aasignees  may  proceed  to  final  judgment  in  his  name,  loivei 
sue  out  a  sdre  fadas  to  make  themselves  parties,  in  of  pi 
have  execution  (j);  and  even  where  execution  was 


I,  9  B.  a  Ad.  saS.  Id.|  Cartfa.  30,  415. 

Mi  V.'  Jjmm,  CiOb  Car.  908,  {g\  Oaopmr  t,  HuMoftin.  4  East*  591. 

.S4«,a.C.x6BK.AbroSeL  (*)  Dm  TVA^ort  t.  Bmeft^r.  3  M.  &  SeL 

A,7tli-    Sm  tfaa  ftm.  Chit  (f)  yr«<l«y  t.  Avmer,  >  Douf. S37. 

TW^  Bhv.  S47,  S61.  (/)  Hewitt  v.  Af«tfetf.  2  WiU.  V%    Sea 

',  jar„  acL  F&  a  8:  ObHmn  Cbeitagm,  ClUt.  Fotmi,  40& 


S Jli  Scire  facias— on  Judgment  in  Brhl  on  Bwi 

Kdoi  III.    takeu  nut  in  the  name  of  the  bankrupt,  without  Uf 
***"  '■      being  sned  out  bv  tlio  anignees,  the  court  rtftieed  t 

the  proceedii^/i).      If  ft  part^T  h*™  *"•!  jvidgmftit,  , 
which  the  defendant  hrinm  a  writ  of  error,  and  pcndh^ 
writ  of  error  the  ptsintiff  become  bwiknijit,  lii^  unp 
ought  to  proceed  to  an  affirmance  of  the   iuilgim^nt  in  ^'^Z'^^ 
bankrupt's  name,  and  then  sue  out  a  »eir*  fnditi  in  nnln  t^' 
have  execution(/}.     The  court  hare  allowed  llw  m,/(i.  leli  ' 

amended,  even  after  iwue  joined,  by  iogertin(r  the  name  of  A| 
official  awignee  (n). 

The  practice,  it  should  Mem,  ia  the  wne^  where  tlie  pi 
tiff  takes  the  benefit  of  an  insolrent  acL 

ST'S'S?"       Batiirupt^,t^.,ofDeftKdaitt.1  If  a  party  hare  bMns 
rcnJuL         nipt,  or  have  taken  the  benefit  of  an  insolvtnt  act,  oi 

compounded  with  his  crediton,  and  afiem-onh  becnnti 
bankrupt,  and  obtained  his  certificate,  bla  person  only  ^>^M 
thereby  protected ;  hut  hi«  fntuie  estate  and  effects,  (with  tf 
exception  of  his  "  tools  of  tnde,  neceasuT  household  ftf" 
tuR,  and  the  wearing  apparel  of  himself,  Im  wife  snd  t 
dren"),  unless  hiseutatepay  lAf.  in  the  pouiiil  uiiih'r  thcfid^Ti 
will  vcHt  in  the  aaigneet  under  the  first  fiat,  wliDinayiM* 
them  in  the  game  way  aa  they  may  seize  propi^rty  po^osr-^d  1^ 
the  bankrupt  at  the  issuing  of  the  fiat  (»).  .SinVp  Ibis  (01*  '■ 
ment,  therefore,  the  property  being  rested  in  the  assigwi^  j_ 
the  juiiinnent-crciiitor  in  these  coses  has  not,  as  such  eredittcV 
any  rif^^ht  of  suixing  such  fhtnre  effects,  as  he  formerly  Uft-f 
The  former  practice  wa^  that  if  the  creditor  in  such  acM  t 
obtained  a  jud^ent,  which  was  einied  afipr  Ibc  defeiuliKt  I 
had  obtained  his  certificate  under  dies '  '""   " 


mi^ht  bnve  been  special  against  hie  future  eKtale  and  efffctt,  | 
with  tlic  fxcpjition  of  his  tools  of  trade,  &c, ;  but  wbore  tho 

judpnent  was  bad  ^>re  the  defendant  had  o)>lllinedbi£c«^  I 

tificBli',  it  must  have  been  a  general  judgment  (0),  and  tht  J 

plaint! If  could  not  thereupon  sue  out  especial  execution  a^t^nit  I 

the  defendant's  fiiture  effects  (ji),  liut  must  have  proceeded  by  I 

Kircfaeiaii(q).  ' 

J«i«  Lord.'       Ily  the  Lords'  Act  (r),  the  future  effecU  of  insolvent*,  di»-  1 

chur),i'd  under  that  act,  are  rendered  liable  to  thvir  debts  witb  ' 

xc<j>tiun  of  the  necessary  wearing  apparel  and  bedding  oI  | 


the  iniiiifvvnt  and  his  family,  and  the  necessary  tools  for  the 
use  of  bis  trade  or  occupation,  not  exceeding  10/.  in  value  io 
tlie  whole.  If  a  gcneml  judgment  be  had  against  a  peraon 
Iiefore  his  discharge  under  this  act,  a  special  execution  cannot 
afterwards  be  sued  out  upon  it,  without  first  suinc;  out  afcjrs 

1      tto  sn.fa^  on  account  of  lapse  of  time,  ia  necessary  to  re- 
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lent  on  the  warrant  of  attorney^  executed  by  an    chap.  hi. 
9  adjudication,  pursuant  to  the  87th  section  of     ^*<^'^ 
110,  (the  late  insolvent  act),  and  execution  mav  in  eaw  of 
le  thereon,  by  virtue  of  the  order  of  the  insol-  u^dS?&  2 

Vict.  c.  iiu, 
^87. 

Facias,  on  a  Judgment  in  Debt  on  Band. 

ind  or  other  instrument  in  a  penal  sum,  condi-  a  Sdre  Fa- 
performance  of  covenants,  or  for  the  doing  of  ^!|Su^^t  c 
inc  act,  although  the  judgment  is  entered  up  DooSl 
enalty,  yet  execution  is  sued  out  for  the  amount 
s  only  as  the  jury  assess  upon  the  breaches  as- 
sted,  as  has  been  already  mentioned  (ante.  723, 
Igment,  however,  still  remains  as  a  security  to 
>  such  damages  as  he  may  sustain  by  any  f  ur- 
and  in  case  of  any  such  further  breaches,  the 
lave  a  scire  facias  upon  the  judgment,  against 
lis  heirs,  terretenants,  or  executors  or  adminis- 
ing  such  other  breaches,  and  summoning  him 
w  cause  why  execution  should  not  be  awarded 
aent.  upon  which  there  shall  be  the  like  pro- 
in  tne  action  of  debt  upon  the  bond  for  assess- 
on  trial  of  issues,  joinea  upon  such  breaches  or 
,  upon  a  writ  to  be  awardea  for  that  purpose  (t). 
atUe,  683,  that  this  scire  facias  is  not  necessary 
upon  a  warrant  of  attorney ;  and  that  though 
Qsert  in  such  warrant  a  clause  dispe^8ing  with 
it  is  unnecessary. 

las  in  this  case  should  recite  the  whole  proceed-  Fonnof. 
mer  action,  or  at  least  so  much  of  them  as  to 
that  the  judgment  is  warranted  by  the  statute ; 
n  suggest  the  further  breaches  (u).    Or,  if  the 
original  action  has  set  forth  only  some  of  the 
he  now  wish  to  recover  damages  for  breaches 
ould  seem  that  he  may  now  state  these  latter 
«  scire  facias  J  and  assi^  breaches  on  them  (2?). 
ngs  upon  this  sdre  facias  are  the  same  as  in  the  Prooeedingi 
(ys ;  out  it  is  not  necessary  that  there  should  ^• 
juagment  than  the  usual  one  in  scire  facias^ 
lid  of  execution  {z). 

was  always  entitled  to  costs  on  this  scire  fadaSy  Cotti  on. 
B  3  <9^  4  FK.  4,  c.42yS.^  whether  the  defend- 
it  or  not,  noth withstanding  sect.  3  of  the  8  (Sf  9 
re  costs  in  suits  upon  writs  of  scire  facias  gener- 
3ases  where  the  plaintiff  obtained  an  award  of 
plea  pleaded  or  aemurrer  joined  (a). 

y  on  a  Judgment  quando  S^.  against  an  Executor. 

A  of  pUne  administravit  in  an  action  against  an  s.  on  a  Jud 
ministrator,  or  on  the  plea  of  riensper  descent  °*°'  ****"^ 

11,  a.  8:  Mt  as  to  the       (<)  8  Saund.  187  bu 
f,  783,  788:  »•       W  See«nte,  788. 


Sot  tlw  fbrm,  CUU       U)  Id.:  Bnokt  ▼.  Btoth,  11  Bart,  867. 

i3 


828 


Book  hi. 
Part  i. 

Exetutor. 


That  Defects 
mutt  be  sub- 
sequent to  the 
Judgment. 


Recovery  of 
Part 


The  Inquiry. 


Scire  Facias — in  other  Cases, 

in  an  action  against  an  heir,  the  plaintiff,  instead  of  taking 
sue  on  the  plea,  take  judgment  ot  aaeeta  pumdo  quAfarwl; 
this  case,  ii  aasets  afterwards  come  to  the  lumds  of  tha 
tor  or  heir,  the  plaintifFmust  first  sae  out  a  mnfatam 
such  executor  or  heir,  before  he  can  haire  execution. 

As  the  judflrment  quando  aeciderint  is  that  the  jUtBoM^ 
recover  his  debt,  to  be  levied  of  the  goods^  &c^  of  the 
which  shall  thereafter  come  to  the  hands  of  the  executor, 
it  is  necessary  that  the  scire  faeku  should  state  that  the 
came  to  the  executor^s  hancfs  after  the  judgment ; 
would  be  bad  (h\    And  in  debt  or  sdre  facias  on  tUs 
ment,  proof  of  the  executor's  receiving  assets  is  always,  §4 
trial,  confined  to  a  period  subsequent  to  the  judgment  (e). 

If  upon  this  scire  facias  assets  be  found  for  part^  the  pU^m 
tiffma^  have  judgment  to  recover  so  much  immediately,  flB|H 
the  residue  of  the  assets  infuturo  {d).  ^  . 

As  to  the  scire  fieri  inquiry,  see  pisf.  Pari  IL  C9I.  F*  Sstk  ftT  ^ 


7.  Scire  Fa- 
cias, in  other 
Cases. 

Against  Bail. 


Against 

Pfedgesfai 

Replevin. 


For  Restitu- 
tion after 
Reversalin 
Erne. 


To  recover 
L4uul  extend' 
ed  under 
Elegit. 


7.  Scire  Facias,  in  other  Cases. 

When  special  biul  become  fixed,  by  the  recognianioa  1 
forfeited,  one  of  the  modes  of  proceeding  against  than,  W9 
seen,  is  by  scire  faci€u  on  tJie  recognisance.    See  upon 
subject  Vol.  L  639  («).  The  sdre  facias  in  this  case  is  an  «W^j 
nal  proceeding. 

It,  to  the  piuries  ec^as  in  withernam  in  rqffevimf  the 
return  nihil j  a  sdre  facias  issues  against  the  pledges  (/); 
if  no  cause  l)e  shewn,  another  capias  in  withernam  is 
against  the  cattle  of  the  pledges ;  and  if  nihil  be  retumsd  Ii 
that  writ,  a  scire  facias  issues  against  the  sherifF  himselfM 
But  this  sdre  facias  against  the  pledges  and  the  sheriff  is  o(- 
solete,  it  being  the  practice  to  proceed  upon  the  replevin  boil 
against  the  former,  and  by  action  on  the  case  asainst  the  kt- 
ter,  for  taking  insuflicient  pledges,  or  no  pledges,  withoit 
bringing  any  sdre  facias. 

After  juclgment  in  error,  reversing  the  judgment  of  the 
court  below,  if  the  amount  of  the  damages  awarded  by  tlw 
former  judgment  had  been  previously  levied,  but  not  paid 
over,  the  plaintiff  in  error  must  now  sue  out  a  sdre  faeiss 
quare  restttuticmem  fiofi,  suggesting  the  matter  of  fact,  namely, 
the  sum  levied,  &c.,  before  he  can  have  a  writ  of  restiUi- 
tion(A). 

Wnere  a  plaintiff  in  an  action  has  execution  by  fMif,  snA 
is  put  into  possession  of  the  rents  and  profits  of  the  defendan^t 
lands,  if  the  defendant  tender  the  deot,  &;c.,  to  the  plaintiff, 
and  it  be  refused,  or  if  the  plaintiff  have  been  satisfied  his 
debt  from  any  casual  profit  of  the  land,  the  defendant  mar 
have  a  sdre  facias  ad  rehabendam  terram;  or  if  the  plaintiff 
have  been  satisfied  his  debt  from  the  extended  value  of  the 


(()  2  Saund.  919  a:  Ham  ▼.  Qtdn,  6  T. 
R.  1:  9  Williams  on  Exors.  1221.  See 
die  fomi.  Chit  Forms. 

le)  T^hr  v.  Hottman^  B.  N.  P.  lfl9:  2 
Williains,  1221.    QiMrrv  if  the  Judgment 


might  not  be  takim  of  assets  qmmdi  meti- 
dennt  qfttr  pim  pleaded  f  and  see  a  fwm 
to  that  eflbct  in  Mr.  Arehbold*s  collection 
of  Practical  Forms,  501,  ed.  182&i 
(0)  Set  Nota  ▼.  Nabon,  I  Sid.  itt*.  1 


Saund.  S96  be 

(0)  2  Saund.  79  ••  h.  d.    And  ii 
of  writ.  Chit  Forms,  indcs,  title  ** 
Facia*:* 


(/litato,  810: 
Combil. 

(g)  Ante,  SIO: 
borne,  HuL  77> 

{h)  Vol.  I.  3S0. 
Chlv.  Foraut  ISii 


JOumttafttK  V. 


MTt9tf9  V. 


See  tha  Cnbi  of  ii» 


ihe  defendant  may  either  have  this  teire  fwAoMy  or  he    Chj^p.  m 

Iter  upon  the  land,  and  reeorer  actual  poeeearion  by     ^'"•^' 

Bt^f).    Bat,  as  has   been  already  obeenred,   (amUy 

m)^  a  preferable  mode  of  proceeding,  to  eiUier  the 

Mff  or  ejectment,  is  by  summaiy  application  to  the 

i  of  wfaidi  the  eleoH  issued. 

r  fmi&M  is  the  only  means  of  repealing  letters  patent.  7?7^p^ 

ffiuioMj  in  this  cssq,  may  be  brought  either  on  behalf  t^^  ^^ 

MO,  or,  where  the  patent  has  been  granted  to  the 

>  of  anoUier,  by  the  injured  party  at  the  queen's  suit, 
le  ssed  oat  either  in  the  petty-bag-offioe  in  Chan- 
or  in  the  Court  of  Queen's  Bench  (/)• 

an  ontlawiy  is  pardoned  by  the  queen,  the  defend-  9?^^'*'^ ' 

>  sne  out  a  setrv  faeioBj  requiring  the  plaintiff  to         ^^^* 
td  prosecute  his  suit  against  him,  and  he  must  have 

tiff  summoned  thereon  (si).    There  are  no  further 

fi  upon  this  writ, 
of  exceptions  be  sealed  by  a  judge,  and  he  die,  a  X^.^fS'^ 
M  lies  a^  hi«  ««euton  or  l^inUtniton  to  ^"^ 
(»). 

»iiff,  after  retumii^  to^Jl.  fa,  that  he  has  leyied  the  ^^g^  * 
in  the  money  in  his  hands,  a  idrefaeioi  may  be  sued  ^°^'^' 
npel  him  to  pay  it  over  to  the  pi^y  {p\  Or,  if  the 
9kfi,fa,  return  that  he  seized  goods  ana  sold  part  of 
it  that  the  remainder  were  rescued,  a  »ci,  fa,  lies 
im,  to  have  execution  fbr  the  entire  sum  returned  {p\ 
i  sheriff  return  merely  that  the  goods  remain  in  ms 
want  of  buyers,  in  such  case  a  Moire  facias  does  not 
wendiiicm  exponas  or  a  distrmg<u  nuper  vieecomUemy 
ned  Vol.  L  436,  437  {q). 

it  of  sotns  facias  quare  ODeeuHonem  non^  in  the  case  on  Enor. 
of  error,  is  abolished  (r);  so  is  the  writ  of  scire  facias 
srfwi  erroreSf  except  in  the  case  of  a  change  of 

Sect.  2. 

Proceedings  tg^on  a  Scire  Facias. 

Judgment,  836. 
Costs,  id. 
Execution,  837. 
Quashing  Scire  Facias,  id. 
Amendment  of,  id. 
Second  Scire  Facias,  id. 


t,  9(c.,  829. 
»,  835. 
a,  id. 


Wity  SummonSy  S^c.lA  scire  facias  upon  a  recogni-  The  Writ, 
tail,  must,  in  the  Queen's  Bench,  have  been  always  summon», 

Alir.,  8cL  P^  Cl:  9  S«itiid.   po»t»  Book  ly.  Part  I.  Ch.  8. 

(n)  S  liMt.  498. 
flS:  tSwndTtq,  (o)  Smith  v.  ZAmttf,  H«t.  31:  Sy  ▼. 

«,  IBL  See  n  to  thif  «eirv  Ftadk,  Cra  Jac  Ai4,  and  947:  Godb.  27«. 
MUTS  p»  q:  e  Bae.  Atir.,  Sd.  (p)  S^  ▼.  Flmek,  Cra.  Jac.  A14:  8  Saaml. 
Ml  tlM  tana,  Tidd*k  Ponna,   94a 

iq)  See  note  (f),  and  9  Saund.  71  b,  c. 


,1M,IS4:  wmBm»w.PtpiH,       (r)  Vol.  I.  p.  9901 
ftnT.f^wiatf,lSid.931:md       (»l  Id.387. 


10  Proeeedinfft  upon  a  Scire  Faeiai. 

Book  hi.    dtrerted  to  the  sheriff  of  Middlesex,  when  tbc  n 

''*"  '■     ftlthou^h  the  venue  in  the  original  action  wu  liid 

■hiiDidi-  eut  coiinty(ii),  foTTecognitnnces  in  thatcmutm 

"^  tory  liv  the  caption  aa  in  the  Common  Plea^  tn 

■  HccoK-   cntcreu  of  record.    But  on  a  recognisance  of  bMl  o 

""'         error,  if  it  were  entered  oa  taken  at  jndgt^  d 

Scijrant's  Inn,  the  teirt  facia*  "ly^t  oart  been  i 

London  (z),  and  in  the  Common  Fleas  upon  a  « 

taken  in   Serjeants'   Inn   or  before  a  conunisBo 

country  and  recorded  at  Westminster,  the  ttirt  ft 

have  Iwen  brought  in  London,  or  in  the  county  wl 

cognisance  was  taken,  or  in  Middlesex  (jr).    Butn 

of  all  the  courts  of  H.  T.,  2  JT.  4,  r.  1,  ».  80,  a 

ujiou  n  recognisance  taken  in  Serjeants'  Inn,  orbi 

niissioner  in  the  country,  and  recorded  at  Walm 

be  brought  in  Middlesex  only;  and  the  form  of 

Banci;  ahall  not  express  where  it  was  taken, 

m  Juiig-        \  icire/aciiu  founded  upon  a  judgment  must  \n 

the  sheritf  of  the  county  in  which  the  venue  wu 

fi^niiont  being  supposed  to  reside  in  that  oonnU'' 

indeed,  on  a  return  of  nihil  to  the  writ  agaimt  the 

prcsontntives,  the  plaintiff,  upon  a  Uttatum,  may 

fariax  against   the   heir    and    tcrretenonta    into 

county  (a). 

■ttofihe        Am  regards  t^e  fute  of  a  tcire  facias. — A  mre 

*"  reeoj;[ii!innce  against  bail  may  be  tested  on  or  aflt 

day  of  the  ca.  Ai.  BgDJnst  the  principal  (£),  and  t 

fa.  (if  iseucd,  but  wliich  is  now  rarely  the  cat 

tested  upon  the  return  day  i>f  the  ta.fa.  if  the  or 

were  coninieiiccd  by  writ  of  rapiat  or  detainer  (c 

action  against  the  principal  were  by  original,  (whi 

the  caae  except  in  ejectuient  or  replevin,  and  in 

actions  remnved  from  inferior  courts),  the  oHc 

isai[cd)   should  be  tested  on  the  ouaiio  die  poll 

A  snre  faaai  upon  a  judi/mait  may,  it  seems, 
any  diiy  of  the  term  in  which  the  judgment  is  a 
in  any  subsequent  terra;  and  the  aiiat,  (if  lasu 
return  day  of  the  quarto  die  poit  of  it,  accordiuf 
the  original  action  wau  commenced  by  writ  o 
nz^'ojT,  or  detainer,  or  by  ori^nal.  A.acir*faeii 
tested  in  vacation,  not  being  within  sect.  12  of  the 
of  IVicess  Act  (/). 


The  Writ,  ^.  831 

i|;iiient  in  an  action  commenced  by  a  writ  of  sum-  Chap.  m. 
H^  or  detainer,  or  upon  a  recognisance  of  bail  in  an  ^**^'*' 
meneed  hj  ch^mom  or  detainer,  must  be  made  return- 
ay  certain  in  term  (^).  If  the  original  action  were 
1  by  original,  (aa  it  may  be,  or  is  supposed  to  be,  in 
ind  replevin,  and  in  some  other  actions  removed  from 
irfei),  the  idre  fdcka  must  be  made  returnable  on 
etum  day  in  tenn  (^);  and  in  all  other  cases  it  may 
t>Ie  on  a  general  return  day  (A).  If  returnable  on  a 
1^  (as  is  now  always  the  case  where  the  original 
commenced  by  summons,  eapiasy  or  detainer),  and 
Tit  b  to  be  sued  out,  it  is,  it  seems,  sufficient  if 
mr  dt^  exduiive  between  the  teste  and  return  (t). 
t  writ  wMset  be  returnable  on  a  general  return  day, 

be  fifteen  days  between  the  teste  and  return  (ir). 
ended  to  sue  out  two  writs,  (which,  as  we  shall  pre- 

is  now  in  general  unnecessary),  there  must  be 
i  inchuive  (I)  between  the  return  of  the  second  and 
Uie^  first  wnt(if»);  the  number  of  days,  however, 
le  iede  and  return  of  each  writ  is  immaterial  (n), 
at  be  taken  that  the  scire  fadae  strictly  pursue  the  itmuct  pur. 
he  judgraent)  recognisance,  or  other  record,  upon  J^£^i|^^^' 
is  founded.  Upon  a  judgment  against  two  you 
out  a  scire  facias  against  one(o)  ;  although  tipon  a 
ce  it  is  otherwise,  because  it  is  joint  and  several  (p). 
Mt  for  the  non-performance  of  a  certain  promise 
aldng,  (in  the  singular  number),  where  the  judg- 
upon  several  promises,  was  holden  bad  upon  an 
I  tiel  record  of  the  judgment (j').  So  where,  upon 
t  of  assets  ^uando  acdderinty  a  scire  facias  was  sued 
ig  execution  of  assets  generally,  mstead  of  such 
as  had  come  to  the  hands  of  the  executor  since  the 
Igment,  the  court  held  that  it  could  not  be  sup- 

t  must  in  all  cases  be  sued  out  of  and  returnable  From  what 
rt  in  which  the  record  is  supposed  to  remain  («).        Court  toued. 
case  of  a  scire  facias  to  revive  a  judgment-,  it  is  LeaTeof 

necessary  to  obtain  the  leave  of  the  court,  or  a  SK«wiry*Kici 
ae  it  out.    At  any  time  before  seven  years  from  the  howobtaLed 
e  judgment,  it  may  be  sued  out  as  a  matter  of 
ter  seven  years,  and  under  ten^  there  must  be  a 
*  treasury  rule,  obtained  from  one  of  the  masters ; 
H^  2  Jr,  4,  r.  7S,  "  a  scire  facias  to  revive  a  judg- 

tkan  ten  years  old  shall  not  be  allowed  iidtbout  a 
'  that  purpose  in  term,  or  a  judge's  order  in  vaca- 
if  more  tnanfifteenj  without  a  rule  to  shew  cause." 

will  grant  an  order  without  a  summons  in  cases 

L,  5  O.  2,  r.  3  a:  Aden  ▼.    v.  BvHon,  Cro.  £1. 738 :  Cbmte  T.  CufrW, 
rm.  1417;  2  Str.  694,  S.  C    10  Moor«,  &35. 
G.  S,  T.  3  a.  (n)  Ettiott  ▼.  SmlOt,  2  Str.  1139. 

idkMfi,  4  T.  R.  6831  (e)  Puntm  v.  HaB,  2  Salk.  MH. 

O.  2,  ti  3  as  T.,  8  W.  3,  r.       (p)  2  InsL  3D5  :   and  tee  2  Ra  Al>r. 

468:  2Saulkl.  72  b,  c:  Salnabwy  v.  Pritt. 
Jmtt,  2  Str.  76Bt  GoodwiH   gk,  10  B.  St  C.  751. 

(9)  Bayta  V.  ForroM,  2  Str.  8031 


I W.  3L  r.  1  a:  E.*  6  O.  2,  r.  (r)  Mora  v.  Qwin,  6  T.  R.  1. 

r.  Bmkbmn,  Cartli.  468;  12  («)  S«e  &Mam   ▼.  HardiH^,  3  Salk. 

It  JSmm^  7  Mod.  40:  he-  320;   1  L.  Raym.  216,  S.  C-  2  Sauad. 

NT,  T.  4011. 2l8ff  221  :.i(rMn  ^n. 


832 


nr. 
Past  r. 


How  lued 
out. 


When  left  at 

SherifT* 

Office. 


Proceeding  icpofi  a  Scire  FacUm. 

where  the  jndfnnent  is  more  thui  ten  yetn  and  mder  ^^ 
^ea»  old.  Alter  fifteen  yean,  a  judge  at  chamben  wiU^ 
interfere.    The  AffidATit  in  mnnort  of  the  aDnlioation  o^ 


Neoeuary,  in 


state 

unsatisfied,  <uiu  uu»i«  bu«7  ucktuubuw  •»  «>«**-e^  \^-  '—  —  ^ 
may  beKu).  The  affidavit^  if  not  made  by  the  plaitt^ 
should  be  made  by  the  person  who  was  his  attonej  wP 
the  judgment  was  obtained  (i;).  The  validity  of  the  ji^ 
ment  cannot  be  impeached  for  the  purpose  of  opponng  w 
motion  for  the  MeirefaeioB;  but  a  separate  application  n^ 
be  made  to  set  aside  the  judgment  (j^).  On  a  KWt  hd 
against  executors  (if),  the  rule  should  be  serred  on  eaoi  ^ 
has  proved  tiie  will.  Where  a  rule  is  served  by  leaving 
copy  with  a  servant,  inquiry  should  be  subseouently  mads 
the  servant  whether  Uie  master  has  received  the  oopy(f). 
may  be  here  observed,  that  icirefaeiat  on  a  reeognissnee, 
to  revive  a  judgment^  cannot  be  sued  out  after  twenty  yeaB( 

In  order  to  sue  out  the  writ,  if  ^e  proceediogs  in 
original  action  were  by  summons,  eofwof,  or  detainer,  m 
out  a  precipe /or  ^  wrUlb)y  and  the  wHi^  amd  Utke  tkm 
one  of  the  moiUrfy  who  wili  iig»  the  writ;  get  it  sealed,  ! 
alias  (if  issued,  but  which,  as  we  shall  presently  see,  is  i 
rarely  the  case)  is  sued  out  in  the  same  manner.  If  the  ] 
ceedings  in  the  original  action  were  by  original,  prepeurs} 
preecipe /or  the  writy  and  take  it  to  one  of  the  masters  j  who 
male  out  the  writ ;  get  it  sealed.  Or,  if  expedition  be  rejm 
you  map  engross  the  writ  on  a  plain  piece  of  parchtnenty  €MM 
it  siatied  by  one  of  the  masters,  and  sealed. 

Having  thus  sued  out  the  writ,  tale  it  to  and  leave  it  m 
sheriffs  (ifficty  at  least  four  dear  searching  days  before  the 
turn  of  ity  exclusive  of  the  day  of  leaving  tt  at  the  offleCy  am 
the  day  on  which  it  is  retumabie(e).  The  four  days  need 
be  iu  term  time(d),  Sunday,  or  any  other  day  on  wl 
search  could  not  oe  made  at  the  shenff 's  office,  must  no 
reckoned  as  one  of  the  four  days(«).  Whit-Monday,  Tues 
and  Wednesday,  may  be  reckoned  among  the  four  days, 
sheriif 's  office  being  open  on. those  days  for  the  purpos 
sofirching  for  writs  of  scire  facias  in  the  same  manner  a 
other  days  in  the  year(/).  The  sheriff  must  indorse 
every  scire  facias  tlie  day  of  the  month  on  which  it  wa« 
with  him(/7j.  If  there  is  an  objection  to  the  proceeding 
sci.fa.y  on  the  ground  that  the  writ  had  not  lain  a  suffif 
numf)er  of  days  in  the  office,  the  defendant  should  not  a 
to  set  aside  the  writ  itwlf,  but  only  the  proceedings  thereon 

The  next  step  to  be  taken  is,  if  possible,  to  give  the  def 


(u)  Hardifta/y,  Bamv,  26alk.fi0e:  Imo9 
V.  Htihiru,  1  B.  &  B..'W1:  3  Moore.  757. 
S.  C-  Tidd.  9th  ed.  HAS:  8 Sell.  Pr.  IDS. 
See  the  form*  of  affidavit  and  rule.  CJhit. 
Form*,  457,  4«. 

U)  Duke  tf  NorfUk  v.  Ijeicmter,  I 
iLK^r:  ^''  *  '^^^  746:  1  T.  dc  G. 

jjf)  Thoma»  v.  JVUOtmii,  S  DowL  654. 
U)  Fanter  y.  Saoman,  5Nev.  &  M.e79. 
(a)  Ante.  Slflw 

**!  §f*J?*  ttimu.  Chit.  Fomu.  458. 
(c)  R.  E.,  5G.  2,  r.  3:  JRi»<y  v.  Hm-mtr, 


4  T.  R.  583:  MiMer  v.  Yerrmt^,  S 
1723:  Anoiu,  1  Dowl.  142:  Fn 
MUkr,  Id  141:  FHrnell  v.  amUk,\ 
C.  S99:  Cvodtcin  v.  l^gmr,  6  M. 
133;  2  Chit.  Rep.  iUS,  &  C-  1 
forMn.  7  Bins.  lUS:  4  Moo.  ft  P. 
DowL  202,  SLC 

(d)  Sandhmd   t.  C^Hdg0,  1  C 
672. 

(e)  Supm,  o.  <c). 
U)Armitmit9y,Bigt^,  5  A.  ft] 
Or)  R.  E.,  5  G.  2.  ra 

«A)  fymaauy.Brmmn,2Doml.'. 
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m  tfAt  ttt%  fiuaas,  iy  nmmanty  if  hs  rmide  t»  the   cuap.  hi. 
*  wkek  fib  fld.  &.  iuuM,  or  hy  moHoB,  if  he  retide     s«cT.t. 
.  Fonnerijr,  it  waa  the  constant  practice,  where  you  geneni,  to 
itoid  to  sommon  the  defendant,  or,  in  other  words,  JfJJ'jJSiJJi 
a  know  of  the  eeire  fadae  having  been  sued  oat,  or  ScfcndanL 
D  could  not  summon  him,  to  have  issued  a  writ  of 
u;  and,  having  procured  the  sheriff's  return  of 
I  ased  out  an  ciiae  scire  faciof^  and  procured  the 
etnin  of  mikil  to  that  writ  also,  upon  which  return 
t,  if  the  defendant  did  not  appear,  have  obtained  a 
i^giinst  him,  two  nihile  being  deemed  equivalent  to 
t  or  gBmi8hmait(f ).    Now,  however,  by  rule  of  ijmte  to  ■% 
F.4,  r.  81,  *«  mo  judmneia  shall  he  eiffned  for  turn-  t^j*}gJJ°/„„ 
r  to  a  scire  fecias  wUhmU  leave  of  the  court  or  ajudgty  taaokag. 
l^mdami  hoe  been  summemed;  mti  emck  judgment  may 
f  Ihm*,  trfter  eMi  da^from  the  return  of  one  scire 
Ilia  rule  implies  to  prooeediiM   by  scire  facias 
»  defendant  (^  revive  the  judgment,  as  well  as 
il  on  thdr  yeoogni8ance(it).    The  object  of  this 
make  it  in  general  the  plaintiff's  duty  to  give 
le  scire  facias  to  the  defonoant  as  above  mentioned, 
MMMM,  if  the  defendant  reside  in  the  county  into 

scire  facias  iaues,  or  by  ndiesj  if  he  reside  elne- 
d  if  neither  of  these  things  can  be  done,  the  plain- 
lew  by  affidavit  that  he  has  attempted  to  summon 
mt  or  give  him  notice,  and  shew  what  endeavours 
de  for  that  purpose  (/).  Where  several  attempts 
nade  to  summon  a  defendant  on  a  scire  facias^  re- 
1  the  28th  day  of  Aprils  and  eight  days  hod  elapsed 
return  of  the  writ,  an  application,  on  the  5th  of 

to  81^  judgment,  was  nolden  to  be  too  late, 
immomng  the  defendant  again  (m).  Under  par- 
nimstanoes,  as  of  the  defendant  s  being  about  to 
;c^  this  may  be  dispensed  with  ;  and  where  the 
vas  out  of  tne  country,  but  notice  had  been  given 
place  of  abode,  and  several  eflbrts  made  to  serve 
nt  effect,  the  court  granted  a  rule  for  judgment 

he  defendant  can  be  summoned — Get  a  warrant  on  Defendant, 
ici.  fsLfrom  the  sheriff's  office^  and  give  the  warrant  ^^™' 
,  who  will  thereupon  summon  the  defendant  (o).     It 
'ved  upon  the  defendant  at  any  time  before  tne  re- 
t  scire  facias;  or  even  upon  the  return  day,  pro« 
before  the  rising  of  the  court  (/> ). 

[ie  defendant  cannot  be  summoned  by  reason  of  his  ^o^^^rj'^ 
It  of  the  county  into  which  the  scire  facias  issues,  D^^en**^' 

.  Pr«b.  Tehr.  88:  Brmdeit  (o)  See  fimn  of  wamnt.  Chit.  Fonnt, 
US:  Oarkt  v.  Bradthaw,    462;  und  of  ninnnonft.  Chit  Formi,  402. 

ip)  a^rke  V.  BntiUuiUf,  1  East,  8G:  re- 
.  JEtam.  1  DowL  515.  cooiiMd  In  Lewit  v.  IVm*  1  C  &  M. 

Ml  ▼.  Klam,  1  Dowl.  515:  771:  8  Dowl.  ).*«,  &  C:  Wetiby.  Harvey, 
,  1  C.  ft  M.  466;  1  Tyr.  2  T.  R.  757:  OMan  v.  Fras<«r,  1  .Str. 
tbe  CM«  aa  to  bail,  anie,    644:  we  Wright  v.  Pa^,  2  W.  BL  837: 

Barr  v.  SatAuM.  %  Str.  813.    In  a  late 
Mipaeiar*  1  DowL  51a  case,  the  court  held  the  iherifT  liable  to  an 

r.  jalpmoa*  7  Uk.  Oba.    action  for  daoiagee,  ton  not  summoning 


V.  LanOtm,  9  Scott,    a  parly,  when  nt  might  have  done  so. 
Sp  SL  C;  aod  see  .tlniMfa^    (MS.  1831). 
acE.76> 
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Book  iti.  or  otherwise— >Pr^p<ir0  a  noHce  (q)^  Btaimg  lie 
^^"^  '•     scire  facias,  and  when  U  was  left  eU  the  sharij^e  e^jUe^'m 
cKinotbe      purpose  foTwhich  U  vxu  left.    Serve  Uy  crueeymrhe^i 
Summoaed.    ffo^rs  to  serve  Uy  and,  generalfy  speaking^  as  Umg  a  ft 
possible  before  the  return  dag* 

Judgment  for  Judgment  for  Ncn-^ppearaneeJ\  Call  at  the  sheriff's 
NoD-«ppear.  nt  the  return  of  the  writ  for  the  retam,  and  if  the  i 
have  returned  scire  feci  (r),  then,  on  or  after  the  retnn 
if  the  original  proceedings  were  hy  summons,  oapiae^ 
tainer,  or  the  quarto  die  post,  if  they  were  hy  origm 
make  out  a  memorandum  for  a  rule  to  ypP^  vpo<» 
paver  (t\  cmd  enter  it  wih  the  master.  This  is  a  foi 
rule  (tf) ;  and  if  at  the  expiration  of  it  no  ^pearance  ha 
made  or  entered,  then  enter  the  mroeeedings  upon  a  re 
takeittooneofthemasterSyWhowUlsignjuebment^  themj 
scire  facias  tmd  return  with  the  mastersy  ana  sue  out  eseeu 
WhcTvDe.  Or,  if  the  defendant  has  not  been  summonedy  call 
?5?J!2L?"  sheriff's  office  for  the  writ  on  or  after  the  return  dot 
s^nlS;^  gettie  t^  ind  the  sherir^  retLn  of  nihUO). 
out  a  memorandum  for  a  rule  to  opj)ear  on  plam  pope 
enter  it  with  one  of  the  masters.  Tms  is  a  tour-day  ra 
If  no  appearance  has  been  made  or  entered  in  eigk 
from  the  return  dag,  prepare  an  affidavit  (a)  of  the  i 
of  the  scire  facias  and  the  sheriff's  return  theretOy  and 
service  of  the  notice  on  defendant  y  or  of  the  due  ende 
to  serve  it  (b).  At  the  expiration  of  the  eight  de^s  af 
return  of  the  writy  or  in  a  reasonable  (c)  time  afterwardt 
the  court  or  apply  to  a  jud^e  on  this  affidavit  for  leave  \ 
judgment y  and  the  court  will  grant  the  rri/e,  or  thejud 
grant  his  order  for  the  rule  for  judgment  according^ 
summons  for  the  judge's  order  is  requisite  or  usual, 
rule  is  absolute  in  the  first  instance.  Then  enter  the  proot 
upon  a  roll  {d).  Take  the  judge 's  order  or  rule  of  court 
of  the  masterSy  rpho  wiU  sign  judgment.  Then  file  |A€ 
racias  and  return  with  one  of  the  maetersy  and  sue  on 
cution  (e).  If  the  defendant  was  not  summonedy  it  seen 
he  may,  notwithstanding  judgment  against  him,  still 
advantage  of  any  matter  he  might  have  pleaded  to  th< 
faciaSy  either  on  an  auditd  querdd  (/),  or  by  motion 
court  {g)y  or  even  by  application  to  a  judge  at  chamb 
vacation.  When  a  judge 's  order  has  been  made,  empoi 
the  plaintiff  to  sign  judgment  on  the  scire  faciaSy  on  an 
cation  for  a  rule  to  set  aside  the  judgment,  the  court  w 
inquire  into  the  sufficiency  of  the  notice,  or  whether  tl 
or  party  against  whom  the  scire  facias  is  issued  have  o: 

iq)  See  the  form.  Chit  Forms,  463.  (d )  See  form.  Chit,  Fonns,  46S 

(r)  Id.  463.  (e)  See  the  former  mode  of  pn 

(4)  Sharp  V.  CtorXr,  13  East,  301.  by  two  writs  of  scire  Jfacku,  wk 

it)  See  the  form.  Chit.  Forms,  277.  did  not  intend  that  the  defendaa; 

(u)  See  Wathen  v.  Beaumontt  11  East,    be  summoned. 
878.  (/)  Ldunpton  t.  OoBbtgwoti, 

{x)  See  the  form,  Chit.  Forms,  465.  68;  1  L.  Raym.  87,  &  C. 

(If)  Id.463.  Or)  Ludlow  v.  Lgmtmrd,  8  L. 

(s)  See  VFmthmr,  Beaumont^  11  East,    1895:   Anon.,  1  Salk.  SS:   see  . 

878.  Bedeman,  1  L.  Rarm.  445:   PfH 

(a)  See  form.  Chit  Fonns.  464.  Rieharemm,  8  Str.  1070:  Hstt  ▼.  . 

(6)  See  WimaU  v.  Om*,  8  DowL  173.  M.  tc  Sel.  190. 

(e)  Wood  ▼.  Motete^,  1  DowL  fil3L 
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been  sammoned :  if  the  hail  or  party  agamist  whom  the    Chap.  nr. 
\ facias  is  iasaed  intend  to  avail  themselves  of  any  objec-     ^"'^-  ^- 
W  on  snch  ffrounds,  they  should  apply  to  set  aside  the 
kji%e'8  order  (A).    Snch  order,  therefore,  if  acquiesced  in,  is 
fDMliuive  to  the  sufficiency  of  the  notice  or  summons  (t). 

Upon  a  scire  facias  to  have  execution  of  a  judgment  against  Aaanut  one 
iN^  if  one  be  returned  summoned,  and  nihil  be  returned  as  ^' '^*''*'* 
jb  the  other,  or  that  he  is  dead,  and  the  one  summoned  make 
Mnlt,  the  plaintiff  may  have  judgment  against  the  party 
■Bmoned  for  the  entirety  (i), 

J^ppeanmce.Y-hei  the  defendant's  attorney  nve  a  written  Appearuoe. 
Mtee  to  the  attorney  or  agent  of  the  plaintifi![  that  he  appears 
Ivthe  defendant.    This  will  be  now  sufficient  in  all  cases  in 
fnoeeding  by  scire  faciasy  and  no  appearance  is  filed  (/). 


Dedaraiion,']  As  soon  as  the  defendant  has  appeared,  von  Deciaratioo. 

wsy  declare  against  him.    Engross  your  declaration  on  plain 

fiftr^  iHdcrse  upon  it  the  notice  to  pleadj  and  deliver  it  to 

iidefmdani's  attorney  or  offcntCm),   It  should  seem,  that  the 

IfT.  4,  e,  39,  and  the  rules  of  Ju,  71,  3  JV,  4,  which  were 

iaMd  to  meet  the  enactments  of  that  statute,  apply  to 

pDoeedin^  u{>on  writs  of  scire  facias  when  the  scire  /ados 

» A  continuation  of  a  suit  within  those   enactments   and 

nki  (n) :  but  that  they  do  not  apply  to  proceedings  upon 

idler  writs  of  scire  faciaSj  and  consequently  in  the  latter  case 

the  roles  as  to  decking  and  giving  the  notice  to  plead,  which 

•silted  before  that  statute  and  rules,  must  be  still  regarded. 

In  the  latter  case  the  declaration  should  be  intitlcd  of  the 

term  in  which  the  writ  of  scire  facias  was  returnable,  or  of 

the  term  of  which  defendant  appeared ;  and  the  rules  as  to 

die  thne  for  pleading,  and  as  to  when  the  defendant  will  be 

entitled  to  an  imparlance,  are,  perhaps,  the  same  as  those 

noticed  ante^  802,  in  a  replevin  suit. 

^  Where  there  are  two  defendants,  it  seems  that  the  plain- 
tiff cannot  declare  in  sci.  fa,  against  cither  until  botn  are 
Wfoxe  the  court  (o). 

Pfeo.]  As  soon  as  you  have  declared,  rule  the  defendant  to  Plea, 
^le&d,  and  demand  a  plea,  in  the  same  manner  as  in  ordinary 
ctte8{/>),  excepting  tnat,  in  scire  facias  against  bail,  Sunday 
er  t  dies  non  is  not  reckoned  as  one  of  the  four  days  given  by 
the  nilc  to  plead,  even  when  it  is  not  the  lust  day  of  the 
fi»r(y).  It  should  seem,  as  just  observed,  that  the  enact- 
nwnti  of  the  2  TV.  4,  c.  39,  *.  11,  as  to  pleading  between  the 
10th  August  and  24th  October,  and  the  rule  of  M.  T.,  3  W.  4, 
^•12,  framed  to  meet  it(r^,  apply  to  proceedings  in  scire 
fufkts  when  the  scire  facias  is  a  continuation  of  a  suit  >\'ithin 

d;  LmBin>ok  v.  Heicitt,  1  DowL  480.  Ward  r.  GatueB,  3  Wil«.  154 :  and  of  no- 

(')  See  Batfley's  Pnrt.  38^  tlce  to  plead,  Chit.  Forms,  471. 

{kt  1  Bo.  Abr.  S9<i.  S.  pL  1 ,  8.  (n)  Ante»  816. 

(0  B.  H..  tf  W.  4,  r.  82.    See  fomu  of  (o)  Pantan  ▼.  Han,  2  Salk.  50B:  Sain*' 

Vtiov.  Chic.  Fonns.  463L     By  that  rule,  bur^y.  Pringtct  10  B.  &  C.  751. 

«  notice  m  writing  to  the  platntiff,  his  (p)  See  Chit  Forms,  471. 

tomey  or  aflpent.  shall  be  a  suflBdent  ap-  (q)  Wathm  v.  Beaumont ^  11  East,  271: 

armce  by  the  bail  or  defoidant  on  a  Atwiu,  1  Dowl.  list*   Fraur  v.  MUltr, 

vvikf^M.  Id.  141. 

(HI  See   innna  of  declaration.   Chit  {r)  AtOt,  Vol  1. 153, 
nof,  400^  4m:  mid  mt  SSMtauL  TH  t: 
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that  statute  and  rule,  otherwise  not ;  and  thejr^  do  not 
.  to  proceedings  in  seire/acias  when  it  is  an  eriffmalyn 
ing  («).  EnaroBs yaiar  plw  cm  plain  papery  mia  ddim 
the  plainHf^i  attorney  or  agmt{t).  u  the  defendaal 
been  summoned,  and  he  neglect  to  i^pear  and  pM, 
for  ever  after  barred  from  availinff  himself  of  aay  i 
which  he  might  have  pleaded  (ti ) ;  aTthough,  if  not  somx 
we  have  seen  that  he  would  be  lelieved-  either  by 
fuerddy  or  upon  motion  («). 

IssueJ]  The  issue  is  in  all  cases  made  up  by  the  attorn 
If  it  be  an  issue  of  fiMt^  indorw  on  it  the  notice  of  trii 
ordinary  cases* 

TrialJ]  Proceed  to  trial  as  in  ordinary  eaaea  (jt).  11 
find  the  affirmative  or  negative  of  the  issue ;  but  they 
give  damc^^  for  the  delay  of  execution  (a).  The  | 
may  be  nonsuit,  as  in  other  case8(&). 

JudgmenL]  Get  tke  Nisi  Fmurecordfrwrn  tke  a$toeii 
indorse  the  poetea  ujpon  it^  if  it  be  mot  alrea^  indorm 
ae8ociaU{e)y  and  n^  judffmemt  amd  proceed  to  exea 
t»  ordinary  eaies(d\ 

Costs,']  Before  the  recent  act,  3  4^  4  W.  4,  c.  42,  th 
tiff  was  not  entitled  to  costs  on  a  scire  fadaiy  until  al 
pleaded  («).  But  now  by  the  84th  section  of  that  a 
all  writs  of  scire  faciaSy  the  plaintiff  obtaining  judgi 
an  award  of  execution  shall  recover  his  costs  of  suit 
judgment  by  default,  as  well  as  upon  a  judgment  ai 
pleaded  or  demurrer  joined.**  By  the  8^9  IV,  9,  c 
if  the  plaintiff  be  nonsuit,  or  discontinue,  or  if  a  ven 
against  him,  the  defendant  shall  be  entitled  to  costs.  . 
the  R.  H^  2  W.  4,  r.  78, ''  a  plaintiff  shall  not  be  allow< 
to  quash  his  own  writ  of  scire  facias^  after  a  defem 
appeared,  except  on  payment  of  costs'*  (/^.  The  al 
tutes  do  not,  it  seems,  extend  to  a  scire  facsas  to  repee 
patent  (^).  If  costs  be  given  where  they  should  i 
judgment  may  be  reversed  as  to  that,  and  affirmed  i 
residue (A^.  Where  a  sd./a.  was  unnecessarily  sued 
the  defendant's  attorney  on  his  behalf  proposed  terms 
promise  which  were  for  a  time  acted  on,  Pattesonj 
that  the  defendant  could  not  afterwards  object  to  the  ] 
ings  or  to  payment  of  the  costs  (t). 

(«)  AfU9,  81S. 

it)  R.  H.,  4  W.  4.  r.  1,  «tlv,  VoL  I. 
170.  See  as  to  pleiv  in  teirt  facku,  S 
Bae.  Abr.,  Set  Pa.  £.:  8  Saund  7^  t,  u, 
12.  n.  (19):  S.  7  a;  9  a.  b,  10.  II:  and 
fonm  of  pleas  and  replicatiooi,  ChiL 
Forms.  472, 48&. 

(tf)  Cookt  T.  Bany,  I  Wilt.  96. 

if)  Atut^  8S4.  See  form  of  entry  of 
Judcmcnt  by  ddauU,  Chit.  Forms,  471; 
and  of  executloQ  thereon.  Id.  472. 

(y)  R.  T..  18  W.  3a:  E.  H. .  4  W.  4,  r. 
^aiUt,  VoL  I.  sm.  See  as  to  the  form. 
ChiL  Forms,  473,  48fik 

(s)  See  Chit.  Forms.  473.  485. 

<«)  HmHoiMv  T.  DtUekBmatJnmm  Qm^ 
paitif,  2  L.  lUym.  I53is  S  Stx.WH,  S.  C; 


Kmm  ▼.  OMMfe,  3  Burr.  I7M 
4  W.  4,  c  42,  ss.  88,  29,  30.  dc 
to  prooeedlnga  by  eeirv  /hriM. 

(6)  (TSiml^  T.  Wilmn,  1  Can 

(c)  See  as  to  the  fonns,  C 
544:  9Wcnt&S2. 

<^  See  Vol.  1.  330.  &c  Sf 
form  of  cntTT  of  judgnMnt  00 
Forms,  473.  sc 

(e)  Piaekllmglon  v.  piseft.  1 
Saund.  72  u:  8  &  9  W.  3.  c  1! 

(/)  See  1  a  &  Aid.  486;  ' 
Pxact.fiBft. 

Or)  JL  ▼.  MiCee.  7T.  R.  387. 

(h)  BeUew  v.  Aptrntr.  1  Str. 

(i)  Brmottar  t.  Jfedke,  8  IX 


SgeetUiomj  ^. — Second  Scire  Facias,  837 

4im,']  The  execution  is  the  aamey  and  nearly  in  the    cbap.  tn. 
miy  as  in  ordinary  ca8e8(/).    In  the  case  of  a  scire     ^*"  ^' 
a  reviTe  a  judgment,  the  writ  of  execution  must  be  Execution, 
on  the  judgment  in  the  scire  /aeiasy  even  in  cases 
Kjeifv^cMW  may  have  been  unnecessary  (m).    And 
1^  of  oourse,  in  all  other  eases.     As  to  execution 
^  on  a  scire/keiaSi  tee  Vol.  /•  639,  (n)  ;  and  as  to 
wr  in  which  the  execution  must  pursue  the  judg- 
i  Vol  I,  400,  401,  402.    Upon  a  sdre  fadas  against 
may  have  one  writ  of  execution  against  boui,  or 
irrits  against  each ;  for  the  recognisance  is  joint  and 

r 

%g  Scire  FacioB,']  If  there  be  any  irregularity  in  the  Ouaihing 
tf,  the  party  who  sued  it  out  may  apply  to  have  it  ^'^  ^•'^ 
and  the  application  will  be  granted  on  payment  of 
le  proceedings  on  the  sci.  /a,  only  {p. )    Tne  Court  of 
3ench  will  not,  after  appearance,  make  a  rule  for  this 
kbeolute  in  the  first  instance  (^). 

ncfU  cf^  As  to  the  amendment  of  a  scire  faeiaSf  see  Amendment 
;  IV.  Part  /.  Chap.  28.  °^ 


Facias J\  After  reviving  a  judgment  by  fwre  second  Scire 
ft  year  and  a  day  pass  before  execution,  the  judgment  ^^'^^ 
tgain  revived  \iy  sdre  facias^  before  the  execution  can 
mt(r).    And  the  same  in  the  cases  of  death,  mar- 
after  sdre  facias  sued  out,  the  judgment  must  be 
'  before  execution  («). 


8«e9W.3,e.  ll,t.X    See  Fonns.  4S6L 

h.  otm,m.  afttr  mif  fiuAaa  (o)  1  Row  Abr.  888  :   lee  Sa<n«6ury  ▼. 

■Igmmt.  Chh.  Forme,  48li  Wn^et  lOB.  ft  C.  751:  mt«^  831. 

xecBtor  or  adminietrator,  on  (p)  R.  H.,  S  W.  4,  r.  78:  QHvemm  v, 

HAtned  by  pleintlir  dcoBaaed,  Latour,  7  Dowl.  ortt :  we  Piekman   v. 

Jk.  ■niiHl  execotor  or  admi-  Rtftmn,  I  B.  &  A.  488. 

i  Jndgnmt  obtained  asalnat  («)  Jdg  v.  Siubbt,  4  Dowl.  888 ;  1  H.  Ac 

eoMd.  Id.  487;  of  execution  W.  590,  &  C-  OUrermn  v.  Lakntr,  7  DowU 

it  caecutor  or  administratort  605> 

MTor  dtfindant  died  between  (r)  9  SeUon»  U8l    See  the  form,  Chiu 

f  aid  final  judgment,  Id.  Forms,  461. 

{»)  HanUstg  ▼,  Barbie,  2  Salk.  596:  2 

▼.  Jfmrtm,  1  Btng.  133.  Sellou,  198. 
jmol/Lj^or  ea.«k,  Cbit. 
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PAKT  IL 

PROCEEDINGS    IN    ACTIONS    BY    AND   AGAI 

PARTICULAR  PERSONS. 


CHAPTER  I, 

PROCEEDINGS  AGAINST  PEERS   AND   MEMBEBS  OF 

PARLIAMENT. 

Sect.  1.  Proceedings  againsty  in  ordinary  Caaet —  838, 8S 

2.  Proceedings  against  Members  stdffed  to  the  Bern 
ZaiM— 839,  840. 


Book  in. 
Part  u. 

Peera,  4c, 
priTileged 
nrom  Arrest. 


The  Procew 
against. 


Sect.  1. 

Proceedings  against^  in  ordinary  Cases. 

PEERS,  peeresses,  and  members  of  the  House  of  Com 
we  have  seen,  cannot  be  holden  to  bail  (a) ;  nor  can  tl 
taken  in  execution  on  a  capias  ad  satisfaciendum  (&)*^ 
senuently,  if  they  be  sued,  they  must  not  be  held  to  bail 
judgment  against  them  must  be  executed  by  fieri  fat 
elegit.  An  unprivileged  person  in  custody  in  executioi 
becomes  a  peer  or  member  of  parliament  is  entitled 
discharge  on  motion  fc). 

The  process  to  eniorce  the  appearance  in  a  perBOual 
of  a  person  entitled  to  privilege  of  peerage  or  of  parliam 
the  same  as  in  ordinary  cases  (which  has  been  already 
noticed,  anr<j,  Vol.  L  BookL  PartIL  Chap.  1,  2  J.  There 
no  occasion  to  state  in  the  process  that  the  defenoant  is  ei 
to  privilege  of  peerage  or  of  parliament  ((^).     It  is  to 


(a)  VoL  I.  p.  164. 

(6)  Vol  I.  p.  449. 
Je)  Vhmp$  V.  WtOtOKy,    \  DowL   9: 
JB*  p.  Burfon,  Id.  14. 

(a)  It  ii  no  ground  for  plea  in  abat». 


ment.  that  a  defendant  soed  at 
also  deMiibed  as  havin*  prirUcsi 
liament.    {pnvtwta  v.  Emi  9Ml 
&  Soott,  S97;  8  Bing.  174,  &  C) 


Actumt  against  Members  of  Parliament,  839 

jered,  however,  that  he  is  to  be  still  privileged  from     craf.  r. 
;  holden  to  bail  {e).  s«<^-  «• 


if  remaininpr  proceedings  in  the  canse  are  the  same  as  are  other  Pro- 
Ay  statetl.  Vol.  L  IW  to  460,  excepting  that  the  execu-  cwdinff. 
must  be  hy  fieri  facias  or  elegit^  and  not  by  ea.  ta,    A 
U  formerly  exiisted,  whether,  if  a  person  were  taken  in 
ntion,  an<f  set  at  liberty  by  privilege  of  either  house  of 
iiament,  the  ]>arty  at  whose  suit  suck  execution  was  pur- 
d  was  for  ever  l)arred  and  disabled  from  suing  forth  a  new 
it  of  execution  ;  but  by  2  Jae.  1,  c.  13,  «.  2,  the  plaintiff 
V  me  forth  and  execute  a  new  writ  of  execution,  as  if  the 
mer  execution  had  not  taken  place  (/). 
As  to  when  an  attachment  will  be  granted  against  a  peer, 
member  of  the  House  of  Commons,  see  post^  Book  IV, 
mi  III.  tUle  "  Attachmmtr 


Sect.  2. 

Proceedings  against  Members  of  Parliament  subject  to  ths 

Bankrupt  Laws. 

Bt  Stat.  0  G.  4,  <r.  16,  m.  9  «^  10,  if  any  creditor  or  creditors  Mode  or  com- 

of  a  trader  having  privilege  of  parliament,  to  such  amount  as  ^^  "^^and 

is  declared  requisite  to  support  a  commission,  shall  file  an  seaultytw 

affidavit  or  affidavits  in  any  court  of  record  at  Westminster,  ^Slli.*"** 

that  such  debt  or  debts  is  or  are  justly  due  to  him  or  them 

Xfspectivelv,  and  that  such  debtor,  as  he  or  the v  verily  believe, 

ii  such  trader  as  aforesaid,  and  shaU  sue  out  of  the  same  court 

m[rammons  (2  W.  4,  c.  ^,  s.  9}(^}],  against  such  trader,  and 

■nre  him  with  a  copy  of  such  summons — if  such  trader  shall 

not,  within  one  calendar  month  after  personal  service  of  such 

nmmonrS  pay,  secure,  or  compound  for  such  debt  or  debts  to 

the  satisfaction  of  such  creditor  or  creditors,  or  enter  into  a 

bond  in  such  sura,  and  with  two  sufficient  sureties,  as  any  of 

the  judges  of  the  court  out  of  which  such  summons  shall  issue 

diaii  approve  of,  to  pay  such  sum  as  shall  be  recovered  in  such 

action  or  actions,  together  with  such  costs  as  shall  be  given  in 

tlieiame(A)  ;  and,  within  one  ccUendar  month  next  after  per- 

KmalMervice  of  such  summons,  cause  an  appearance  or  appear- 

noes  to  be  entered  to  such  action  or  actions  in  the  proper  court 

or  courts  in  which  the  same  shall  have  been  brougnt,  every 

Rch  trader  shall  be  deemed  to  have  committed  an  act  of 

Ittiikraptcy  from  the  time  of  the  service  of  such  summons, 

nd  anv  creditor  or  creditors  of  such  trader  to  such  amount  as 

•foresaid,  mav  sue  out  a  commission  against  him,  and  proceed 

thncon  in  lixe  manner  as  against  other  bankrupts ;  but  such 

person  shall  not  be  subject  to  be  arrested  or  imprisoned  during 

the  time  of  such  privilege,  except  in  cases  thereby  made 

felony  (f). 


M  JtOa,  VoL  1. 464. 4«5u  873:  1  Chit  Ren.  731.  5.  C ;  Jamemm  v. 

(/I  See  PMIto*  v.  PFeOMqf.  1  DowL 9:  ftinpftetf,  fl  R.  4i  AkL  250:  1  Bing.  330. 

Mm  p.  ShvChi.  ra*  14.  8-  C,  in  error, 

iji  And  ■wthciona  pnKribsd  by  the  (I)  SwArch.  Bkt  L.  8(K):  and  ice  m 

I.  Cbli.  Forma,  4B6b  to  Uie  form  of  the  alBdavlt,  Chit.  Fonns, 

I*)  Hui^m-  ▼.  Clw^tig,  1  B.  4e  AU.  4061 
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The 
•gftiost. 


AeHom  agamst  Mmnb9n  ^f  Pariimmmi. 

It  is  opiionaL  of  GOUzBe,  with  the  plaintiff  in  this  a 
adopt  the  remedy  here  giren,  or  to  proceed  as  directed  i 
first  Section  of  this  Chapter* 

The  2  JF.  4^c.  39, «.  9,  in  Uie schedule  No.  6,Dris6iih 
form  of  this  summons.  It  is  issued  and  indorsed  in  the 
manner  as  the  ordinary  writ.  Where,  in  procee^ngsn 
member  of  parliament  it  appeared  that  the  action  was  or 
in  182dy  against  the  oefendanty  who  was  then  a  msmba 
had  since  ceased  to  be  so ;  the  action  was  commenced  b 
and  writ  of  summana  thereon,  and  the  writ  was  retnmi 
ut  mvenius^  and  entered  of  record,  but  no  further  step 
afterwards  oeen  taken,  as  the  defendant  had  been  take 
of  the  country ;  and  ue  plaintiff  being  desirous  of  conti 
the  proceedings  in  order  to  save  the  Statute  of  limitatioi 
court  held  that  a  writ  of  dutringa$  oueht  to  issue,  and 
be  the  proper  continuance  of  the  suit  (f  ), 


{k)  TVvfar  T.  DwiMomte.  1  DowL  401:    Sc  R.  S41}  4  Tyr.  450,  &  C 
and  ne  LMcmuon  ▼.  Tmgu§,  1  C.  M. 


841 


CHAPTER  n. 

.       nOCEIDXlfQft   BT    AND    AOAnfflT  CX)BPORATIO!f8  ANX> 
i  HtlND&KDOBS. 


SlCT.  1. 

Proceeding  by  and  agaimt  CorpcraHcm,  chap.  h. 

Sbct.  1. 

CORPORATIONS  aggregate  (to  which  alone  this  section  Mu«t  su^T^ 
li  reference)  cannot  sue  or  dr'-^nd  otherwise  than  by  attor-  J^JJ^^J^  *'" 

3,  which  attorney  must  be  appointed  under  their  common     ^^*^' 

In  actions  hy  corporations,  they  may  hold  to  bail  and  pro-  proceedings 

Bid  in  the  same  manner  as  inmyiduais  {Jb),    Even  in  eiect-  ^• 

wax  they  may  now  proceed  in  the  ordmaiy  wav,  without 

iBKutinff  a  power  of  attorney  authorizing  a  third  person  to 

■ter  and  make  a  lease  on  the  land,  as  used  to  be  the  prac- 

iee(c).   They  cannot,  however,  sue  as  a  comm<m  informer  (c^). 

]%  may  be  as  well  observed,  that  a  corporation  may  be  plain- 

ift  in  assumpsit^  at  least  upon  an  executed  consideration,  as 

BBfuse  and  occupation,  where  the  tenant  has  held  the  premises 

■ader  them  and  paid  rent  (e) ;  and  it  has  been  held  that  the 

London  Gas  Company  might  sue  in  cusumpsit  for  gas  supplied, 

■Itkoogh  there  was  no  contract  by  deed  under  their  seal  (f) ; 

nd  in  a  late  case,  it  was  held,  that  a  trading  corporation  mignt 

iie  in  astnmptii  on  an  executory  contract  for  the  supply  of 

fMxb  for  the  manufecture  of  which  the  company  was  incor- 

pMited(^),    A  corporation  must  be  described  in  all  legal 

inesedings  by  their  corporate  name  (A).    Frequently,  acts  of 

inUament  enable  corporate  or  incorporate  bodies  to  sue,  and 

tUios  to  sue  them,  in  the  names  of  their  clerks^  treasurers, 

Ik^  for  the  time  being. 

PhKeedings  oaainM  corporations  aggregate  must,  formerly,  prooeedingt 
kiv«  bem  by  original,  sommons,  or  attachment,  and  distrin-  •e^^ott, 
lH;  and  the  mo£  of  proceeding  was  the  same  as  it  formerly 
Hi  in  actions  i^;ainst  peers,  excepting  that  the  plaintiff  was 
^  iathoriaed  by  any  statute  to  enter  an  appearance  for  the 
^ifeadiinta^  but  he  must  have  proceeded  to  compel  an  nfj^eKt" 


M  teChit  ronw.  48S.  (/)  Imdm  Cat  Ufkl  Dmyyi  t.  M- 


M  Rua.  £)wt.ue:  ftos. 

.  m  Wmmr^  tta^^iy  ▼.  J>»i(Mt,  9  Ml.    Wmtmr  W$rk$  OiMir  v.  Baik^,  4  Bine. 
9U.  283;  IS  Mooic,  AS.  5.  C 


C&mrmm,  In  Error,  3  Nc?.  h  F 

A  wS^HBSB^B  ^paaa  ^^^n^^  ^^^^n 


l-T 
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agaimi  HumdreionM 

ance  by  leyying  on  the  lands  and  goods  wlikih  eons 
common  stock  of  the  corporation  issues  on  saooesnTi 
dittrinpas^  moving  to  increase  them,  and  &om  time  1 
sell  them,  as  directed  aniey  797>  798.  Now,  howeve 
2  W.  4y  e,  3Qy  u.  21, 1,  S,  the  process  against  oorporatic 
gate,  to  enforce  their  appearance  in  a  personal  actic 
same  as  in  ordinary  cases,  by  writ  of  sommons,  or 
and  dittringas.  Tiie  corporate  name  must  be  insei 
rately  in  the  writ.  The  service  of  the  writ  may  be  ^n  i 
or  otner  head  officer,  or  on  the  town-derk,  derk,  tn 
secretary,  of  such  corporation  '*  (i).  The  corporati 
memben  of  it  cannot  oe  holden  to  bail  (l).  It  was 
thought  that  assumpsit  could  not  be  supported  aga 
poration,  which  cannot^  in  general,  contract  by  pare 
cept  in  tne  case  of  bills  or  notes,  where  the  power  < 
and  accepting  them  is  reco^^nised  by  statute;  and  < 
tracts  sanctioned  by  particuuir  legislatiTe  enac^ents 
it  has  been  lately  decided  that  assumpsU  is  mi 
against  a  corporation  aggregate  (even  wiUiout  a  he 
executed  parol  contract  (o).  And  indMtatus  in 
against  a  corporation  (p).  Trover  b  sustainable  aga 
so  is  case  for  a  &lse  return  (a).  They  are  abo 
tort  for  the  wrongful  act  of  tneir  aeent,  and  th 
the  agent  be  not  appointed  by  seal,  it  such  act  b< 
nary  service  (r).  A  corporation  aggregate,  not  beL 
of  a  personal  appearance,  can  only  appear  by  attoi 
larly  appointed  under  their  common  seal  («).  The 
proceeomgs  are  the  same  as  in  ordinary  cases. 


Sect.  2. 


Liability  of 
Hundredon. 


Proceeding  against  Hundredors  under  tke7  S^S  G, 

The  statute  now  in  force,  by  which  hundredors  ar 
damages  done  by  rioters,  is  the  7  <S<f  8  6r.  4,  c.  31.  1 
7  S(S  G.  4,  c.  27,  repeals  all  the  prior  statutes  relati 
liability.  Hundredors  are  now  no  longer,  as  formerl; 
cases  of  robbery,  arson,  killing  or  maiming  cattle,  cu 
or  destroying  trees,  destroying  turnpikes,  or  works  oi 
rivers,  cutting  liop  bines,  destroying  com  to  preve 
being  exported,  destroying  com  going  to  market.  ( 
horses  or  carriages  so  conveying  it,  and  wounair 
officers ;  and  hundredors,   in  short,  are  now  onl^ 


(k)  2  W.  4,  c  39,  s.  13. 

II)  VoL  I.  473L 

(m)  i  RoL  Rep.  82 :  London  Water  Wurkt 
Ompanjfv,  Bailey,  4  BiDg.2a3;  12  Moore. 
&32 :  Ma^or  ttf  Stt^ord  v  TUl,  4  Bing. 
77;  12  Moore,  2S0.  S.  C. 

(n)  Afurroy  v.  Ra*t  India  Otmpanif,  5 
B.  dc  Aid.  2it4 :  Bntua;httm  r.  Companp  tf 
Mandietler  Water  Worke,  3  B.  A  AkL  1. 
6  Vin.  Ab.  317 

(o)  Beverlejf  v.  lAneoln  Go*  Ste.  Companifj 
9  Nev.  A  P.  283 :  6  A  it  Ellit,  8«»,  &  C: 
and  wm  Clarke  ▼.  Imperial  Got  4%.  Omh- 


pansft  3  Ner.  A:  P.   35:  < 
India  Cbmfonif,  5  Bing.  N. 

(p)  De  Orave  v.  7^  M^ 
P.  Ill :  and  see  TUaon  w. 
Company,  4  B.  4c  C.  902. 

{q)  Yarherough  ^. 
East,  6. 

(r)  Smith  v. 
ehire  Gat  Cumpanif,  IJLStl 
*  M.771,S.C 

(«)  Bro.  Abr.,  Ut  Com 
S&a.b.t  lUCo.SOb. 
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done  by  rioters  Bic^ii^  fdoniouify{t).    The  proceed-  cbaktu 

ch  must  be  taken  previous  to  the  action,  and  those  in  ^*ct,%, 
m  itself  will  now  be  considered  in  the  following 


ikft  before  Action  brouffht,!  Previously  to  the  com-  proogjdin-, 
nt  of  the  action^  there  are,  oy  the  drd  section  of  the  before  A^on 
iy  certain  acts  re<]^uired  of  the  party  injured,  such  as  i>rougbt- 
V  hb  servant  having  the  care  of  the  property  injured, 
hin  $eeen  days  after  the  commission  of  the  offence, 
Nine  near  resident (u)  justice,  and  state  on  his  oath 
I  of  the  offenders,  and  submit  to  an  examination, 
into  a  recognisance  to  prosecute.    The  examina- 
e  party  must  take  place  within  seven  days  exclu- 
he  day  on  which  the  offence  was  committed  (at). 
penons  damnified,  who  have  any  knowledge  of  the 
noes  of  the  offence,  or  all  the  servants  who  had  the 
)  property  damaged,  and  have  any  knowledge  of  such 
iocs,  should  go  before  the  justice  to  be  examined  (jr). 
Mettonf  that  both  the  person  injured  and  servant  be 
(z) ;  if  the  former  has  no  knowledge  of  the  circum- 
Uie  offence,  being  such  a  knowledge  as  is  available 
e,  then  the  servant  or  servants  who  had  the  care  of 
■^should  be  examined  (a).    Where  the  reversioner 
le  Black  Act,  his  own  oath  was  held  sufficient,  with- 
itng  the  tenant  or  his  servant  (5).    The  part^  is  not, 
n  his  examination  bound  to  state  his  suspicion  re- 
he  offender r5).    It  has  been  held  that  the  swearing 
istice  to  a  aeposition  prevtousfy  prepared,  is  a  suffi- 
nission  to  examination  within  tne  meaning  of  the 
i  justice  require  nothing  further (c).    The  exami- 
ed  not  be  taken  down  in  writing  ((^},  though  it  is 
should  be  so. 

Um  of  Action,']  The  action  must  be  brought  within  Limitation  qi 

ndar  months  after  the  offence  committed  (e^.    The  Action. 

I  offence  would,  it  seems,  be  reckoned  exclusive  (/). 

on  be  hrought  by  a  termor  upon  this  statute  for  an 

ne  to  his  house  within  three  calendar  months  from 

e  committed,  and  that  action  abates  by  the  death  of 

r,  after  the  three  months  have  expirea,  his  executor 

ing  a  fresh  action  (^).    And  it  is  a  matter  of  doubt 

m  executor  of  a  termor  can,  in  any  case,  bring  an 

on  this  statute  for  an  injury  sustained  in  the  lifetime 

itor. 

mfi  J.,  S8th  cd.,  tit «'  Huo-       <6)  PeOew  v.  Huttdml  Wot\fbtrd,  9  B.  ic 

C.134. 
L  N.  P.  18&  (c)  Lowe  v.  InhabltanU  ttf  Brottowe,  3 

r.  HmtAtd  Wot^/brd,  9  B.  fr    B.  &  Ad.  fifiO. 

(tf)  Graham  v.  Hundred  Beantree,  B.  N. 


im  ef  Smmermt  ▼.  Hwtdred  P.  180.    See  tevenl  formi  In  Chit  Gen. 

C I^;  6  D.  ft  R.  947.  &  C-  Prac  of  the  Law,  lit  ed.,  BOO,  A81. 

nmtnmf,  1  B.  ft  Aid.  146 :  («)  See  the  3rd  Mctioo. 

Y.  Imkmbltante  ^  Brotetowe,  (/)  See  Pellew  v.  Hundred  Woi\fi>rd,  9 

m-  B.  «e  C.  135:  Narrie  v.  The  Hundred  ttf 

—          -  EMorm,  1  M.  ft  Oawtry,  Hob.  139 :    9  RaL  Abr.  580  a, 

pi.  8:  1  Brownl.  156  :  amte»  VoL  1. 93. 


%▼.  Jiiiw*erf  lOMome,  1  M.       {g)  Adam   v«  InhabUanU  <tf  Biietol    4 
iJw  mr  aomereet  r,  Hwidred    Nev.  ft  M.  144 ;  9  A.  &  E.  389,  S.  C 
aWi  «I>.*R.947,4LC 
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844  AcHom  Offomti  Hwndreian. 

Procets  to  compel  Appearance.']  FoTmeriy,  the  mode  of  p^; 
ceeding  to  compel  an  appearance  in  this  action  was  b^  <*>w4[ 
attachment  and  d%$tringa$^  in  the  same  manner  as  it  i«fll 
be  against  corporations  (A).  Now,  however,  by  the  2  l^.fji 
0. 39,  S9, 21, 1, 3.  the  process  against  hundredors  to  enfbree  tk^ij 
appearance  is  the  same  as  in  ordinary  cases,  vir.  by  simuiiM^ 
or  summons  and  distrinffoe.  The  writ  mu^  be  against  **M 
men  inhabiting  witliin  the  hundred  of  ,  in  the  couril 

of ,"  or  other  like  district  generally,  and  not  against  m 

of  them  by  name  ;  otherwise,  if  the  mistake  be  cuxud  \m 
the  declaration,  it  would  be  bad  even  in  arrest  of  judgment  (Q 
Where  the  word  **  hundred"  was  inserted  in  the  writ  and  |i» 
ceedings  instead  of  **  borough,"  the  court  allowed  an  amtilf 
ment  by  sulistituting  the  one  for  the  other  (it).  But  it  noi 
this  cannot  be  done  since  2  FF.  4,  e.  30  (H. 

The  writ  must  be  served  upon  the  hign  constable,  or  onil 
the  high  constables  of  the  hundred  or  like  district  (»)  in  wbid 
the  offence  happened ;  who  should,  within  seven  days  lAi 
such  service,  give  notice  thereof  to  two  iustices  residing  inM 
acting  for  Uie  hundred,  &c.  (»).  If  the  writ  be  againrt  ttl 
inhabitants  of  a  county  of  a  city  or  town,  or  the  inhslnlBi 
of  a  franchise,  liberty,  city,  town,  or  place  not  ])eing  part  cf  i 
hundred  or  oUier  like  district,  it  may  be  served  on  any  pan 
officer  thereof  (o). 

AppeArBni>e.  Appearance,']  The  high  constable,  upon  being  served  yM 
the  suiiimonn,  must  enter  an  appearance,  and  defend  the  setis 
for  and  on  In^half  of  the  inliabitants  of  the  hundred  or  othi 
like  district,  &c.,  as  he  may  be  advised  (o).  If  he  do  ni 
however,  the  plaintiff  may  proceed  as  in  ottier  cases,  and  citi 
it  for  them.  This  appearance  must  be  entered  with  one  of  tk 
masters  on  or  before  the  expiration  of  eight  days  after  tk 
service  of  the  writ,  inclusive  of  such  service,  as  directed  VoLi 
121. 

DwUuration.  DecloTiMtum.]  As  to  tlie  form  of  the  declaration,  see  2  Sam 
370,  376  b,  ejy  VTil  /,  379  ;  2  Chit.  Pleadinq^  827  o.  H 
plaintiff  cannot  declare  until  the  defendants  nave  appesret 
and  then  of  course  it  is  absolutely;  the  declaration  is  the 
delivered  or  filed  as  in  ordinary  cases. 

Plea,  src.  P/«i,  JSfc.1  The  constable  may  allow  judgment  to  go  b 

default,  witn  the  consent  and  approbation  of  the  two  jm 
tice8(^). 

The  defendant  might  formerly  plead  **  not  guilty,"  and  gii 
all  defences  in  evidence  (r)  ;  but  now,  by  the  recent  rules  < 
H,  T.y  4  W,  4,  such  defences  must  be  pleaded  specially,  as  i 
other  cases. 

Amendment.       Amendment.]  As  this  is  not  a  penal  action,  it  is  within  tfa 


(A)  See  ante.  841. 

(<)  See  2  Samid.  376  ft  Id.  375 :  John- 
ton  T.  Jaek«m,  2  D.  &  K.  439:  1  B.  5;  C. 
9(14.    See  the  fonn.  Chit  Formt,  496. 

(*)  Horton  ▼.  InfuMtanU  qf  Stan^/brd, 
S  DowL  9G;  1  C.  4c  M.  773*.  3  Tyr.  889. 

S,    Cm 

(/)  RoberU  v.  Bate,  6  Ad.  &  EL  778* 


(m)  9W.  4.c30,t.  13,  ante,  YoLMl 

(II)  7  &  8  G.  4,  c.  31,  a.  4. 

(o)  8  W.  4.  c.  39,  a.  13,  Mle,  ToL 
115. 

(p)  7&8G.  4,G.31.  S.4. 

(«)  7  &  8  G.  4,  c.  31.  i.  4.  ^ 

(r)  See  VId.  EnL  til:  LU.  Ent  A 
Hana.  Ent  4 :  1  And.  156. 
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itetes  of  jeofails,  and  is  also  amendable  even  after  issue    chap.  if. 
bedy  in  the  same  manner  as  any  other  civil  action  (ff).  ^*"'  ^' 


EfBidenceJX  Hnndredors  are  made  c6mpetent  witnesses  by  Evidenoc 
i  7  i{r  8  ^  ^»  <^-  31,  #.  5. 


^   r.^  The  plaintiff  cannot  proceed  by  action,  imless  Damaget. 
I  loss  exceed  30/. ;  for  a  loss  amounting  to  that  sum  or  under, 
I  zemedy  is  by  summaiy  proceedings  before  justices  at  a 
Bdal  petty  session  (f ). 

As  to  the  mode  of  assessing  damaffcs,  &c.,  see  Duke  of  New- 
tfb  ▼.  Htmdred  o/Broxt&we,  4  B.  &  Ad.  273. 

OatUml  The  plaintiff  in  this  action  is  entitled  to  costs  if  he  co«u. 
dover  (u).     So  the  hundred  will,  it  seems,  be  entitled  to  costs 
die  puuntiff  be  nonsuit,  &c.,  as  in  other  cases  (ir). 


•]]  The  execution  is  by  Jleri  fadas  against  the  Execution. 
of  the  hundred,  &c.,  generally,  directed  to  the 
the  county  in  which  such  hundred,  &c.,  is  situate, 
id  indorsed  thus :  ^^  The  within  damages  are  to  be  levied 
leording  to  the  statute  7  4r  8  (?.  4,  c.  31,"  adding  the  attor- 
ff%  name  and  residence,  and  the  day  of  the  month  and 
Btr(|r).  The  13th  section  of  the  act  makes  provision  for 
Beeutmg  writs  in  certain  places.  When  this  writ  is  de- 
wcied  to  the  sheii£^  insteaa  of  levying  tiie  amount  on  any 
r  the  inhabitants  of  the  hundred,  &c.,  he  must  proceed  as 
ineted  bj  the  6th  section  of  the  act.  The  7th  section  of 
Im  act  pomts  out  the  mode  of  reimbursing  the  high  constable 
»  bis  expenses  in  defending  the  action.  The  14th  and  15th 
•etions  point  out  the  mode  of  reimbursments  in  to^'ns,  &c^ 
tot  ina  nundred,  but  contributing  to  the  county  rate,  and 

Iknt,  3  Lev. 


,  Hardw.  406;  Andr.  lia.    Burr.  1723. 

■•S  .  (y)  See  the  fonn  of  writ.  Chit.  Fonxu, 

mStttheVdcSG.  4,c.  3],M.8,9.        498. 
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CHAPTER  ni. 

ACTIONS    BY    AND    A0AIN6T    ATT0BNIE8    AND    0FFICSB8    OP 
COURT,   AND  AGAINST  THE  MARSHAL  OR  WARDEN. 

Sect.  1.  Actions  hy  Attamies  and  Officers^  846,  847. 

2.  AcUtms  againH  Attomies  and  Ofieerg,  847  to  94k 

3.  Actions  against  the  Marshal  or   Warden  fir 

Eseapcy  S^,y  849,  850. 
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Sect.  1. 

Actions  ly  Attomies  and  Officers, 

FORMERLY,  an  attorney  or  officer  of  the  Courts  of  Qaei^ 
Bench  or  Common  Pleas  had  in  most  cases  the  right  of  biuM|  ' 
in  Uic  court  of  which  he  was  an  attorney  or  officer  by  ottodh 
ment  of  privilege ;  and,  having  brought  the  defendant  beta 
the  court  by  that  writ,  he  might  have  declared  against  hiBy 
and  proceeded  in  the  action  as  in  ordinary  cases.  NoWi 
however,  the  right  of  suing  by  this  attachment  of  pnH* 
lege  is  abolished  by  the  2  IV,  4,  c.  39,  ss.  21,  1,  3,  ^  aai 
an  attorney  must,  in  all  cases,  sue  in  the  same  way  as  9VJ 
other  person  must. 
Privikges  not  Inasmuch  as  this  statute  thus  abolishes  the  writ  of  attidi* 
I'w^i*^  aj  ™®°^  ^^  privilege,  so  as  to  leave  an  attorney  no  option  as  ti 
'  '  *^  ■  whether  ne  will  sue  by  it  or  not,  his  other  privil^es  are  not 
in  anywise  affected  by  the  statute,  and  those  privueges  etiD 
exist  to  the  same  extent  as  they  did  before  the  statute,  wlm 
he  sued  by  attachment  of  privilege  (a).  As  to  what  priTir 
leges  an  attorney  plaintifiP  has,  and  how  they  may  be  loit  or 
waived,  see  ante,  Vol.  L  47  to  49. 

Where  the  action  is  for  costs  for  business  done  in  a  court  of 
law  or  equity,  a  bill  must,  in  general,  be  furnished  to  the 
client  a  month  previously  to  the  writ  being  sued  out,  as  fully 
pointed  out.  Vol,  I,  69 ;  and  a  duplicate  of  the  bill  should  be 
kept,  in  order  to  be  given  in  evidence  at  the  trial  (ft). 

The  plaintiff,  in  transitory  actions,  suing  by  himself  as  an 
attorney  (c),  may  lay  the  venue  in  Middlesex ;  and  it  cannot 
afterwards  be  changed  upon  the  usual  application  by  the  de- 

(a)  MegffUon  ▼.  Cole,  MS..  K.  B.,  11th  (6)  VoL  1. 8S. 

June,  1833:  I^wia  v.  Kerr,  2  M.  ^^  W.  (c>  HarrUgtm  t.  nwv,  9  DowL  Mfc 

236 ;  5  Dpwl.  ^,  &  C;  and  see  Dytr  v.  Loicf«st  t.  Timm»,  3  Dow.  W. 
Lomg,  4  I>owl.  03U 


Delivery  of 
Bill. 


Venue. 


JetioMt  Ojfmmtt  AHonuei  and  Cffieen. 

lint,  M  in  ordinary  casea (il);  and  thii  although  lie  haa  cmi 
entered  his  certificate  (e).  The  other  proceedings  are,  in  ^*'^ 
oil,  the  same  aa  in  proceedings  agunst  ordinary  persons. 


Sect.  S. 

Aetiona  ayointt  Attontie*  aitd  Q^teen. 

CMKaLT,  an  attorney  or  officer  of  the  Courta  of  Queen's  Pi 
h  or  Common  Pleas  mnst  have  been  sued  in  the  court  of  ** 
h  he  was  an  attorney  or  officer,  by  bill.    Nan*,  however, 
mTilege  of  being  sued  by  bill  is  abolished  hy  the  2  JV.  4, 
r.  21,  ],  3,  4,  and  an  attorney  must  in  all  cases  be  sued 


y  other  per«an. 

though  this  enactment  abolishes  the  former  mode  of  pro- 
Q  against  on  attorney,  his  other  prinu^es 


continue.      Therefore,  when  a  sole  defendant,   and  not 
em  autre  dToU{f),  he  must  as  formerly  be  sued  in  the 
:  of  which  he  is  on  attorney ;  and  if  sued  in  another  court, 
ight  plead  his  privilege  in  abatement  {g).    As  to  the  pri- 
es of  attomies  when  defendants,  see  antt.  Vol.  I,  47. 
tomies,  unless  expressly  mentioned,  are  not  affected  by  Bring 
t  of  Conscience  acts,  either  as  plaintiffs  (A)  or  defend-  cmiitr 
(i);   in   some   instances,  however,   attomies,   as  defend- 

are  subject  to  the  jumdictiou  of  courts  of  conscience, 
1m  expreSB  provi^on  of  the  statutes  regulating  aucb 
la;  Bs  in  Westminster,  (8  J^  7  ^.  ^  e.  cxuvii. «.  49; 
»•  M  G.  2,  e.  42,  ».  1)  (jj,  London,  (6  <Sf  6  »".  4,  e. 
.  fc  22;  and  see  S9  (^  40  G.  3,  c.  civ.  i.  10),  the  Tower 
Jets,  (19  O.  3,  e.  68,  *.  24),  Sonthwark,  U  0.  4,  c. 
iL  t.  7),  and  the  eastern  half  of  the  hundred  of  Brix- 
(Ti.),  when  th^  reside  within  such  jurisdictions  respec- 
ir.  Therefore,  for  debts  within  the  cognizance  of  these 
t^  attomies  residing  within  their  jurisdiction  mniit  be 
i  tiMte,  and  not  in  the  superior  courts.  But  in  an  action 
Bat  an  attorney,  where  there  is  a  verdict  for  less  than 

danu^es,  the  judge  at  Ifui  Pritu  may,  it  seems,  as  in 
r  CMCfl,  certify  under  the  43  Elie.  e.  0,  to  prevent  the 
lliff  from  recovering  his  costs  (it). 

B  attorney  or  officer  of  the  court,  as  we  have  already  seen,  i»k1ui« 
L  /.  468),  cannot  in  general  be  holden  to  bul ;  but  in  some  j^iX'" 

tav.  CkK^NS.,  K.^llthJuH|  ■h^  hevH  o  Danr.  and  d«(1m- 
Apt  T.  AilMnNi  Burr.  «87l    wtare,  h.,—!\n  tiilliiij!  ihp  i-sute  of  ao 

i7  Tnat.  Ill:  Mimi/r.  tvu-   SI:  &,nli!n  v.  J^.w/^  H'lli.  Ui. 
_     hC.&SH.  _  (*(  JcJin™    y.    Ilryi.    SB.*    B.    GWi 

Htmtmt  T.  nnHnd.  {  Ld.  RUTIII.        {IJ   iniliMn  t,  Liard,  DouE.  3W,  SHI  1 

E^rtf  T.  JCirr,  «  M.  &  W.  aS:  S  1.1)  iJr  li  tutiuWBR  (a  UwJurtellcllDa 
*tt.  a  C,  Fm\iml  y.  Oalt,  7  alOiKtmtjtooitol  HiddlHei.  {33  O. 
■D;_»J_M»  I«or  •.  W,   4    i.e.  S3:  OnfiHr  t.  J»>j>,  X  Wlh.  Ui 

■Tl'l  Son,  117.  S.C    Baton  t)w    SUk  v.  Bi^nKf,  .i'ruit.  1U3;   Hirklr  y. 

__. J.  ...^^.g       jj^  (Trig*! ».  wmawi,  l(iB.AC.«li 

t,    S  M.  ft  Rt.  U4,  S.  C. 
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D«cUntion. 


cases  already  pointed  out  (trnte^  8479  848)  he  loMi  this  pii- 
vilej[e.  If  ne  be  improperlv  arrested  upon  mene  proeea 
issuing  out  of  the  court  of  which  he  is  an  attorney  the  ooul^ 
or  a  judge  at  chambers,  will  discharge  him,  upon  entering  • 
common  appearance ;  but,  if  he  be  an  attorney  or  officer  rf 
another  court,  his  only  remedy  is  by  suing  out  a  writ  rf 
privilege,  and  pleading  it  in  abatement  (I).  Tresfam  b  wA 
maintainable  for  holding  an  attorney  to  ImuI,  notwithstandqg 
his  privilege  (m) ;  the  only  form  of  remedy  would  be  by  actiot 
in  tne  case,  ana  then  it  would  lie  only  where  the  arrest  ma 
with  knowledge  of  the  defendant's  being  an  attonuj(fl)i 
The  anplication  for  the  dischar^  should  be  made  withoift 
delay  (o).  As  to  the  mode  of  suing  out  a  writ  of  pririlw 
and  obtaining  a  supersedeas  thereon,  where  the  arrest  is  anb' 
process  from  an  imerior  court,  see  Vol.  /•  469. 
Appearance.  An  appearance  is  entered,  &c.,  as  in  ordinaiy  cases.  ( VtL 
I.  121). 

The  time  for  declaring  and  mode  of  declaring  are  the  mm 
as  in  ordinary  cases  (p).  An  attorney  or  officer,  win 
a  defcndimt,  lias  not  the  privilege  of  changing  the  CMW  ti 
Westminster,  when  laid  in  any  other  county  (^,  unlennpoi 
the  usual  affidavit,  as  in  ordinary  cases  (r). 

Formerly,  wlien  the  procoedinjra  in  the  Queen's  BeaA 
were  by  bill,  if  the  copy  of  the  bfll  were  delivered  on  or  be- 
fore the  last  day  of  the  term,  the  defendant  must  have 
pleaded  within  the  four  days,  wliatever  might  be  the  distance 
of  his  residence  from  I/mdon  (*),  or  wherever  the  «ii« 
was  laid(^);  but  if  the  copy  was  not  delivered  within  tbit 
time,  the  defendant  might  plead  at  any  time  i^ithin  the 
four  first  days  of  the  following  term  (t);  and  the  notice  mnit 
have  been  indorse*!  on  the  copy  of  the  bill  accordingly.  In 
accordance  with  this  practice,  it  should  seem,  that,  notwith* 
standing  the  new  raoae  of  proceeding  against  an  attorney  in- 
troduced l)y  the  2  IV.  4,  r.  «*ft),  he  must  plead  to  the  deciaitr 
tion  within  four  days,  whatever  may  l)e  his  distance  from 
London,  or  wherever  the  Fcnue  is  laid^u),  and  this  in  either  rf 
the  courts. 

All  the  remaining  proceedings  in  the  action  are  the  same  0 
in  ordinary  cases. 


I'les.  &c. 


(/)  Vol.  I.  40K  t  tee  He^Jdtut  v.  St/ttPtt; 
I  L.  Kavin.  Jin?:  Thunt'tM  v.  Uoiftt,  Id. 
S-Ki;  1  Salk.  VM,  S.  C:  Dtihtt  v  Harper, 
id.  3BM:  2  Salk.  545;  2  L.  lU)-m.  WH, 
S.  C:  HofhtT  V.  Bilmer,  6  T.  R.  524. 

(m>  Sttri  V.  |«eui('.  1  C,  M.  &  R.  753. 

m)  WhnUfy  V.  I*rpper,  7  C.  *  P.  5<«. 

loi  Btnymri  v.  fTuiningtnnt  1  ChiL  Rep. 
18H:  PtiMl  V.  iiany,  f>  B.  SiC.T/b. 

tp\  See  VoL  I.  134.  IM\ 

lyJ  I'ennffey  v.  Roe,  3  T.  R.  573 :  Pope 


V.  Rmtjinme,  4  Burr.  Sn27:  f>eT.  Lc^ 
2  BL  Rep.  lies. 

in  .See  Book  IV.  Put  I.  Ch.  6t  m 
Wiiftty  V.  MiiTfenn,  2  Sir.  I04SL 

<»»  Mmn  V.  Fletrfttr,  &  T.  R.ae&:  hf 
mimr  v.  GundiHn,  i  S«Uu  517« 

ffi  R.  E..  5  A.  r.  .3  &, 

(Iff  See  ijMnkr  v.  Ijttt^er,  5  DnvL^ 
BrerttvH  v.  Lnmrmee,  5  DnwL  SOB :  •■ 
Mann  v.  Fletcher,  5  T.  R.  309. 
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Sbct.  3. 
M  offonut  the  Manhal  or  Warden  for  an  EtoapCy  S^,      chap,  nt 

Sbct.  8. 

or.l  Ths  process  for  the  commencement  of  any  personal  Proom. 
igainst  the  Tnarshftl  or  warden  is  now.  since  the  2  W.  4, 
r.  21 9  1,  3»  the  same  as  against  any  other  person^  viz.  by 
na,  or  summons  and  dutnmg€u^  and  is  full^  noticed  ante^ 
1(>2  to  133.  The  marshal  mnst  be  sned  m  the  Queen's 
and  tiie  warden  most  be  sued  in  the  Common  Pleasi 
•ing  of&oers  of  the  court,  otherwise  they  might  plead 
riTilege  in  al)atementr«). 

c  escape  be  coAmfonr,  (tnat  is.  if  it  be  with  the  consent,  when  tn  he 
,  or  knowledge  of  the  marshal  or  warden)  ( jf),  the  writ  **»'*^ 
e  iasoed  at  any  time ;  but  if  it  be  negligmt  only,  then 
t  he  issued  during  the  escape  and  before  the  party  is 
sn  or  returned  into  the  marsnal's  or  warden's  custody, 
e  »tt<tT»ihAl  or  warden  may  plead  such  retaking  or  re- 
r).  You  should  always,  therefore,  when  issuing  the 
laTe  witnesses  who  can  speak  to  its  being  issued  whilst 
rty  is  out  of  custody. 

(  Maidial  of  the  Queen's  Bench  prison,  or  warden  of  the  Manhai  or 
being  an  officer  of  the  court,  cannot,  in  general,  be  ^J^behdlT 
a  to  bail(jr).    The  mode  of  proceeding,  where  he  is  im-  BaiL 
ily  arrestea  as  a  common  person,  will  be  nearly  the  same 
t  pointed  out  on^,  848,  as  to  attornies. 

daratkinJ\  The  time  for  declaring  and  mode  of  declaring  Dedantion 
le  same  as  in  ordinary  ca8e8(a).  The  venue  is  transitory, 
mendment  of  the  declaration  may,  in  general,  be  allowed 
other  ca8es(6).  The  defendant  is  entitled  to  a  particu- 
t  the  escape  for  which  the  plaintiff  sues ;  and  the  judge's 
r  for  the  particulare  may  require  the  precise  day  of  the 
« to  be  stated,  and  which  the  plaintiff  must  state  in  his 
cttlar  if  it  is  within  his  knowleGge(c). 

Em.]  The  time,  &c.,  for  pleading,  is  the  same  as  in  ordi-  piea. 
cases,  and  if  the  defendant  do  not  plead  witliin  the  li- 
d  time,  the  plaintiff  may  sign  judgnient  and  oroceed  to 
ute  a  writ  of  mquiry,  unless  the  action  be  in  debt  for  an 
M  on  final  process,  in  which  case  the  judgment  is  final, 
if  he  ple»d,  then  the  issue  is  made  up,  and  proceedings  in 
iction  are  as  in  ordinary  cases.  By  stat.  8  <f^'  9  W,  3,  c.  27, 
Di»  retaking  on  fresh  pursuit  shall  be  given  in  evidence  on 
rial  of  any  issue  in  an  action  of  escajje,  unless  the  same 
)ecially  pleaded ;  nor  shall  any  special  plea  be  allowed 
out  an  oath  by  the  defendant  that  the  prisoner  escaped 

tTaAbr.,BiUe.pL89:  lDoug.S13.  (b)  Bratier  t.  Jom$»  6  B.  fc  C.  196 : 

ee  as  to  •ttoraiea,  anU,  84K.  Bamea  ▼.  Etflea,  2  Moore,  961 :  8  Taunt. 

tonq^Wt  ▼.  Walker,  9  T.  R.  131.  519,  S  C 

me  ftom  the  rules,  without  the  (e)  Davit  ▼. Chufman,  1  Nev.  &  P.  GOO: 

rs  knowledfe,  b  not  a  voluntary  Webster  v.  JofMr,  7  D.  8;  R.  7^ :  and  lee 

pott.  Book  IV.  Part  I.  Ch.  1ft,  '*  Particu- 

mmm,  VoL  I.  134, 140.  iars  of  Demmd." 


^. 
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Book  in.    without  his  consent,  privity,  or  knowledge  (J).    And  an 
'^^^"-     ther  as  to  the  plea,  ante.  Vol.  L  152,  et  seq. 


Ij^^^of      ImpecHcn  of  Habeas  Corpiu.']  In  this  action  against  thf 

piS***  8^  lOJ"  an  escape,  the  court  wiU  compel  him  or  his  ofE 

permit  the  plaintiff's  attorney  to  inspect  the  writ  of  > 

corpus  and  return,  and  the  commUtUm'  indorsed  thereonj 

shewii^  and      Shewing  amd  amng  Information  as  to  PrisonerSj  S^ 

SlSni'to  «***•  »  *^  ^-S,  c.  27,  #.  i  if  the  marshal  of  the  « 
Hrijonen,ftc  Bench,  or  warden  of  the  fleet,  or  their  respectiye  dq 
deputies,  or  other  keeper  or  keepers  of  an^  other  pi 
prisons,  shall,  after  one  day's  notice  in  writmg  given  i 
purpose,  refuse  to  shew  any  prisoner  committed  in  ex| 
to  tne  creditor  at  whose  suit  sudi  prisoner  was  conmii 
charged,  or  to  his  attomev,  every  such  refusal  shall  he  « 
an  escape  in  law.  And  oy  section  9,  if  any  person  or  ] 
desiring  to  charge  any  person  with  any  aiction  or  exi 
shall  desire  to  he  informed  hy  the  said  marshal  or  wa 
their  respective  deputy  or  deputies,  or  by  any  other  k 
any  other  prisons,  whether  such  person  be  a  prisone 
custody  or  not,  the  said  marshal  or  warden,  or  sue 
keeper  of  any  other  prison,  shall  give  a  true  note  in 
thereof  to  the  person  so  requesting  the  same,  or  to  M 
attorney,  upon  demand  at  his  office  for  that  purpoe 
default  thereof  shall  forfeit  the  sum  of  50L ;  and  if  su< 
shal,  &c.,  shall  give  a  note  in  writing  that  such  pers 
actual  prisoner,  or  in  his  or  their  custody,  every  so 
shall  be  accepted  and  taken  as  a  sufficient  evidence  tl 
person  was  at  that  time  a  prisoner  in  actual  custody. 
Notice  of  Where  a  defendant  escapes  from  the  custody  of  tne  n 

Escape.  the  latter,  if  served  with  the  common  side-bar  rule,  t 

the  defendant  into  court,  &c.,  must  give  notice  of  tht 
to  the  plaintiff's  attorney  within  the  time  limited 
rule(/). 

Execution.         Execution,']  The  execution  is  the  same  as  in  ordinary 

(d)  See  1  Saund.  35  n.    See  fomu  of   fc  R.  570,  SL  C 
pleas  and  affidavit,  3  Chit.  PL  ft57>  &c.  (/)  V^hit9  v.  Stratton,  1  Dow 

(«)  For  V.  JofiM,  7  B.  &  C.  738 :  1  M. 
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CHAPTER  IV. 

PB0CSKDnfG6  BT  AND  A0AIK8T  FBISOHBaS. 

ks.  1.  Apokut  JPriacnen  toko  have  hem  held  to  Bail,  851  to 
800. 

2.  Ijy  Pfi$0Hers  ffmeralfy,  800  to  873. 


Sbct.  1. 

JV^gofleeimgyy  ayamtf  Prifoiierr  wilo  have  been  held  to  Bail. 

Ix  ahoold  be  premisedy  that,  in  aetionB  affsinst  prisimeniy  in  CRAr.  ir. 
ask  thoy  haTe  not  been  holden  to  bail,  Uie  proceedings  are  sacr.  i. 
e  waamem  in  ordinary  caeee  in  actiDns  asainst  persons  who 
ft  not  pruonen.  The  piesent  section  wm  contain  only  tiie 
■diee  as  to  the  preoess  for  detaining  and  holdinj^  to  bail  a 
mmer  already  in  custody,  and  proosedings  against  a  de- 
idaai  while  he  renHuns  a  prisoner  in  an  action  in  which  he 
■  been  held  to  bail*  These  will  be  considered  under  the 
Dofwing  iMads :  ets^-^ 

rsent,  851.  JudgwuiU,  855. 

■a,  852.  /jttf«,  4-c.,  856. 

>9dmrmiim,  id,  BjceeutUm,  857. 

Im,  853.  Other  ProeeedingB,  859. 

Vsefsiite^   te  Trial   or   Final 


Proeetf.'^  The  process  b}r  which  a  prisoner  is  detained  and 
idd  to  bail  in  an  action,  in  respect  of  which  he  is  not  in 
mstody,  is  the  same  as  that  bv  which  defendants  at  large  are 
nested,  viz.  the  writ  of  capias  prescribed  by  the  1  ^  2  F. 
t*  IIQ, «.  8,  which  has  been  already  treated  of  in  the  let  Vol. 
p*  506.  And  though  the  act  does*^  not  expressly  refer  to  the 
cm  of  a  defendant  in  custody,  yet  writs  of  capias  have,  in 
naay  cases  since  its  enactment,  been  issued  by  permission  of  a 
]v%  at  chambers  against  prisoners  who,  though  in  actual 
coaiody,  were  yet,  by  collusion  with  their  detuning  creditor, 
<ff  otherwise,  about  to  obtain  their  discharge,  and  forthwith 
^t  England.  In  cases,  however,  where  the  prisoner  is  in 
custody  of  the  marshal  or  other  officer  other  than  the  sheriff 
^  whom  the  writ  of  capias  is  to  be  directed  ;  these,  inasmuch 
tt  the  writ  cannot  be  directed  to  any  officer  except  a  sheriff, 
or  one  who  acts  in  the  capacity  of  sheriff  (a),  the  only  mode 
^  making  it  effectual  appears  to  be  by  obtaining  a  warrant 
Atim  the  sheriff  to  the  marshal,  or  warden,  &c.,  making  him 
*  bailiff  pro  hdc  vice.    Should  the  marshal  or  warden,  &c., 

(•)  fW  Ftein  Bm  meuford*  t.  tUbmrttm,  7  Dowl.  BfiOi 

k3  ♦ 


852 


Rook  hi. 
Part  m. 


HaU. 


Declaration, 

\c. 

Time  for  de- 
claring. 


Proceedings  against  Priwnen  held  to  BaU. 

refuse  to  receive  such  warrant,  the  court  cannot  compel  Um 
to  do  so  ;  and  the  only  way  left  is  to  get  the  marshal,  &c.y  to 
give  the  IwilifiP  notice  when  the  dehtor  is  likely  to  be  dit- 
charged,  and  watch  tlie  opportunity  of  retaking  him  what 
he  comes  out  (a). 

Bail,']  As  to  the  mode  of  putting  in  and  justifying  spedd 
bail,  8c^  Vol,  L  612. 

Declaration^  c^r.]  As  regards  the  time  within  which  till 
plaiutiif  tniist  declare  against  a  prisoner  at  his  suit,  it  wm 
enacted  by  the  2  JV.  4,  c.  3S),  #.  4,  that,  "  if  a  defendant  bt 
taken  or  charged  in  custody  of  the  sheriff,  upon  the  writ  of 


capias,  and  imprisoned  for  want  of  sureties  for  his  am 
ance  thereto,  the  ])laintiif  in  such  process  may,  before  the  eal 
of  tlie  next  term  after  the  detainer  or  arrest  of  such  defendait^ 
declare  against  such  defendant,  and  proceed  thereon,  in  tht 
manner  ami  according  to  the  directions  of  the  statute  4Sf  S 
IV.  c^-  M,  c.  21."  And  in  the  notice  or  warning^  to"  bt 
MTitten  under  or  indorsed  on  the  writ  of  capias  prescribed  hj 
that  act,  it  was  stated,  that  if  a  defendant,  being  in  custody, 
should  l>e  detained  on  that  writ,  or  if  a  defendant,  being  ■^ 
rested  tlicreon,  should  go  to  prison  for  want  of  bail,  tk 
pinintiif'  might  declare  against  any  such  defendant,  before  tk 
end  of  the  term  next  after  such  detainer  or  arrest,  and  pnh 
ceed  thereon  to  judgment  and  executi<m.  There  was  afsoi 
notice  of  a  similar  etfect  introduced  into  the  vrrit  of  detainer. 
Also,  the  rule  of  Hilary  term,  H  JV,  4,  ordered,  "  that  Ib 
all  cases  in  which  a  defendant  shall  have  been,  or  shall  bc^ 
detained  in  jirison  on  any  writ  of  capias  or  detainer,  undsr 
the  statute  2  fV,  4,  f.  ^,or,  being  arrested  thereon,  shall  O 
to  ])rLson  for  want  of  luiil,  and  in  all  cases  in  which  he  fifaaU 
have  l)een  or  shall  l)e  n'ndered  to  prison  before  declaration  on 
any  such  process,  the  plaintiff  in  such  process  shall  dedcn 
aoainst  such  defendant  he/ore  the  end  of  the  next  term  after  m^ 
arrest  or  detainer^  or  render  and  notice  thereof  otherwise  sach 
defendant  shidi  be  entitled  to  be  discharged  from  such  arrest 
or  detainer,  upon  entering  an  appearance  according  to  the 
fonn  set  forth  in  the  aforesaid  statute  2  IV,  4,  c,  30,  sckei, 
-Ao.  2,  unless  further  time  to  declare  shall  have  been  given  to 
such  ]>Iaintiff  by  rule  of  court,  or  order  of  a  judge."  Bat 
none  of  these  regulations  will,  it  seems,  applv  to  the  case  ofi 
prisoner  arrested  under  the  present  \*Tit  of  caniaSy  in  whicb 
nothing  is  said  as  to  when  the  plaintiff  is  to  declare,  and  sucb 
Win;;  the  case,  the  time  for  declaring  will,  it  is  apprehended, 
be  the  same  as  in  a  non-lutilable  case,  though  the  point  is  open 
to  some  doubt  (A)  ;  and  being  so,  it  would,  until  it  is  settled,  b( 
safest  to  declare  l»eforc  the  end  of  the  term  next  after  the  ar- 
rest or  render  and  notice  (c).  It  may  be  here  obser^•ed,  that  wit! 


(a)   JSduvrdr  v.    Rcbertmm,   7    DowL 

\b)  See  Mr.  Lu«h'»  Trmtifie  on  the  I  & 
:?  Vict  c.  110.  pp.  5.  6.  in  which  he  ably 
maintnins  a  contrary  piwitiiin 

(ri  In  omMequeiiee  of  this  doubt,  it 
may  be  well  here  to  kUte  the  following 
pointi  as  to  the  funncr  pnKUce:  viz.  if 


the  defendant  evcaned.  and  were  fctaka 
the  retaking  would  ha\-e  been  dceoicd . 
render  within  the  mmniiiK  of  the  abofr 
rule,  and  the  plaintiff  would  Iutc  te 
until  the  end  or  the  term  next  after  it  li 
declare-  iSee  Mahmm  x.  BuHer,  Buna 
3»f:aiidaeeH.T..  6A:  GHjw* v.  Ji*^ 
2  B.  &  B.  3S:  4  Moore,  38U,  S.C).  If  tk 


Declaration  againMt, 


85; 


>  iiuolTents  detained  under  the  85th  section  of  the  1     Craf.  it. 
.  110,  it  is  clear  that  plaintiff  need  not  declare  within     ^**^^-  '• 
nsy  and  it  is  doubtful  whether  he  need  declare  at 

lode  of  declaring  aeainst  a  prisoner  in  custody  of  the  Modeof  de> 

>r  in  the  prison  of  the  court  from  which  the  capias  jHjSft 

%  thus : — EnffroM  tico(e)  copies  of  your  declaration  on 

per.    Indorse  on  each  the  notice  to  pleadf  as  directed 

152  (f).     You  may  also  indorse  on  them  the  usual 

of  plea  ;  and  as  to  whichy  see  Id,  158.    Deliver  one 

ipies  to  the  defendant^  or  {which  is  more  usual)  leave 

m  at  the  office  of  the  marshal  or  warden^  if  the  defend- 

m  the  custody  of  thai  offlcer;  or  with  the  gaoler  or 

•  Uie  sheriffs  orison  or  gaol^  if  he  he  in  the  sheriff^s 

7).     Then  maJte  an  affidavit  ofservicCy  and  annex  the 

J  of  the  declaration  to  it;  swear  it  before  one  of  the 

ifike  amrtyflU  the  copy  and  affidavit  with  him^  and  pet 

I  an  office  copy  cf  the  affidavit ^  with  a  rule  to  appear  and 

iorseaon  U,    Serve  a  copy  of  the  rule  on  the  prisoner  or 

Ice  of  the  marshal  or  warden,  S^.,  in  the  same  manner  as 

ration.    If  a  defendant  in  custody  employ  an  attorney 

or  the  purpose  of  putting  in  bail,  the  delivery  of  a 

on  to  such  attorney  is  not  sufficient  (A)  ;  and  it  seems 

no  case  a  delivery  to  an  attorney  would  be  a  good 


ran  Kmovcd  by  habeaa  from 
'  oftheahcnff,  md  oammittcd 
»dy  of  the  muabal,  the  plain- 
3Me  would  have  had  time  to  de- 
I  the  same  tfane  as  if  thedefend- 
idDuedtaitheiiierMri  custody, 
fiore  the  end  of  the  terra  next 
ert.  (Il.H.,K0.3). 
It  he  yemored  from  the 

it  would  be  deemed  but 
Ke  oir  the  Mme  imprbonmcDt* 
wUmitedCar  dedartaif  would 
aekonad  firam  the  ortddnal  oom- 
c.  (Romr.GreemtlBuiT.43B: 
When  the  deftsidant  was  in 
on  Joint  prooeH  against  him 
r,  and  the  other  has  not  been 
m  the  plaintifr  cannot  declare 
lerddaidant  has  been  brought 
wed,  he  may  obcafai  time  ae- 
br  that  purpose,  upon  appli- 
Jw  court,  or  to  a  judge  at 
ipon  Aewing  that  he  is  using 
oe  hi  prooeeiung  to  oompel  the 
of .  or  to  outlaw,  the  d^tnd- 
at  la»»)  {Marten  ▼.  Orqf,9 B. 
401,  SMS  I  SSellon,  30: 
S  W.  BL  78B) ;   but 

would  the  court  grant  a 
e  to  dedan  when  the  defend- 
ioatody.  Where  the  defendant 
f  of  the  manhal  on  a  criminal 
»  oouM  not  have  been  diarged 
aratkm  without  leave  of  the 
tda& :  and  until  that  kave  was 
>  would  not  be  entitled  to  be 
for  not  declaring  against  him 
e.  {Aitrqffk  v.  LunUy  9  B.  &  C. 

uzmrd  r,  Bim/^fUd,  7  DowL 

I  ftNrmerly  ntauaxj.  in  the 
leh,  where  the  dcAndant  was 
of  tlie  aheriir,  ftc^  to  make 
of  thedeelaratlont  one  to  be 
,  tlie  iliflnrtmnt  or  left  for 
•  f*(d0  or  turnkey;  another 


the  original  affidavit  of 
sd  inth  the  clerk  of 


to  be  annexed  to 
such  delivery,  and  fllod 
the  rules ;  and  a  third  to  be  annexed  to 
an  office  copy  of  tudi  affidavit ;  on  which 
latter  copy  a  rule  was  given,  with  the 
clerk  of  tne  rules,  ftir  the  defendant  to 
appear  and  plead  ;  and  in  default  thereof, 
judjBmcntnught  have  been  signed.  (R.E., 
6  W.  fr  M..  leg.  3, 8. 2.  (6),  Q.  B. :  and  see 
Tidd,  Pnct,  9th  ed.,  344,  5 :  Tidd,  New 
Pract.  184).  In  the  Common  Pleas,  the 
production  of  the  com  at  the  q0davit  to 
the  prothonotary  bemg  dispensed  with, 
(Imp.  C.  P..  7th  ed..  euC  072:  Tidd,  New 
Pract.  184),  it  was  <»iIt  necessary  to  have 
the  two  copies  of  the  oeclaratlon ;  one  to 
be  delivered  to  the  defrndant,  or  left  for 
him  with  the  gaoler  or  tumkiey,  and  the 
other  to  be  annexed  toaxit0klaHt  of  such 
delivery ;  upon  which  latter  copy,  the 
secondary  would  have  given  a  rule  for  the 
defiendant  to  appear  and  plead.  And  now, 
by  a  general  rule  of  all  the  couru  (R.  H., 
2  W.  4.  r.  1,  s.  36|  3  B.  ft  Ad.  379 ;  8 
Bing.  298;  2  (].  &  J.  178)  of  H.  T.,  2  W. 
4,  r.  1,  s.  30,  *•  When  the  plaintiff  declares 
against  a  prisoner.  It  shall  not  be  neee»> 
sary  to  msike  more  than  two  copies  of  the 
decuuraiion,  of  which  one  shall  be  served, 
and  another  filed,  with  an  affidmit  of  ser- 
vice; (Append,  to  Tidd's  Sup.  1833,  2H9, 
2010  •  upon  the  office  cony  of  which  affi- 
davU  a  rule  to  plead  may  be  given." 

(/)  Acoording  to  Oementeon  y.  fVUUam- 
wn,  (1  Bing.  N.  C.  356 ;  1  Soott.  2b7.  S  C ), 
where  a  prisoner  has  been  served  with  a 
rule  to  plead,  the  notice  to  plead  is  not 
requisite.  The  want  of  a  rule  tri  plead  is 
waived  by  the  defendant's  takine  out  a 
summons  for  time  to  plead.  {Nugoe  v. 
M'IkmeU,  3  DowL  ilV). 

(/r)  See  4  A  6  W.  A  M.  c.  21 ;  1  T.  R. 
191.  The  gaoler  or  keener  must  forthwith 
deliver  VSe  copy  to  his  prinoner,  under 
pam  of  an  attacnroent.  (K.  £.,  ft  W.  Ac  M . 
r.  3,  s.  7). 

{h)  Dent  v.  HaO^,  1  TtunU  403. 


4  ProeeetHngrt^abut  PnmurtkddtoBaO. 

IMS  III.    MTvke  on  &  priioner,  uuleai,  perhaps  nndar  toow  9 
'*"  "■    Bgreemeiit(()> 

inuwhn*      If  the  de^dant  bs  apriBoner  in  the  custody  of  uh«* 

'aM^tin  on  proceagiBsnitig out ofthe Queen's  Bench,  orintlu^ 

bCdu™    of  the  marshBl  on  process  issuing  ont  of  the  Common  H^ 

Exchequer,  it  is,  it  eeema,  unueceMOiy  to  bring  him  nj 

ia&eat  eorpiu,  in  order  to  cfaar^  him  with  a  dedanticn^ 

nor  is  it  neceseaiy  where  he  is  in  the  cnstody  of  thediRn 

The  charging  the  defendant  with  a  declaration  withci 

habeat  corput  where  it  ii  necessary  does  not  render  1h«  i 

ration  a  nulhty,  and  it  is  an  irregularity  only,  which  coal 

cured  hy  jileading  thereto  or  the  likefat), 

n  or  De-        As  l«  the  form  of  the  declantion,  it  u  the  same  s*  in 

"*"■         narj-  cases  aednst  a  defendant  who  is  not  a  prisoner  («). 

en  la  Cii        iV  the  detendant  be  in  custody  on  a  eriwmud  Mconnt, 

ii  cu*-      „f  tin,  court  or  of  a  judge  must  first  be  obtained,  before  1 

be  eiarffed  with  a  declaration   or  in   execution  on  a 

action  (u)  (which  rule  includes  prisonera  (or  contenuM 

but  not  persons  in  custody  under  attachments  tor  th< 

payment  of  costs  (f),  or  the  like)  ;  though,  if  he  accept 

cluution,  and  suffer  judgment  to  go  against  him  wilhonl 

plaining,  he  has  waived  the  advantage  which  be  might 

taken  of  the  irregularity,  and  shall  be  bound  by  it  (r). 

recent  rose,  where  one  of  two  defendants  was  in  custody 

iiiarahal  on  a  eriminal  charge,  the  Court  of  Qneen's 

allowed  him  to  be  brought  up  on  a  habeas  corptu  ad  i 

dendttm,  to  l>e  charged  with  a  declaration  (>).     This  1 


''>*"'«™j"«  inio  On  cunoityortin  ■--- trt.  -  r    r    fi 

ubidlKdutitd,  on  theimund  thi     ■ 


~.  V  "r  ""S  fwl  ■rjilj  lo  ma  like  tha       iii  Km  tor  WUHmmlTZ   ii_M 


Mea^^Proeeedkm^  to  Trial,  fe. 

gireo,  if  it  be  not  inconsisteiit  with  the  terms  of  a    Ca. 

(ill  jMmion  already  granted  to  the  prisoner  («),  or  the ^ 

d  MiticuUurly  wnere  the  party  is  in  prison  for  safe 
my,  spd  not  for  punishment.  If  the  prisoner  be  in 
Ml  a  criminal  account  in  anv  other  than  the  prison  of 
oraheriffy  he  cannot  be  chiurged  with  a  civil  action 
id,  therefore,  a  prisoner  under  criminal  process  in 
or  the  house  of  correction,  or  other  such  gaols,  can- 
nidit  up  by  habeas  corpus  for  the  purpose  of  beinff 
1  the  custody  of  the  marshal  in  a  civil  action,  and 
ted  to  lus  former  custody  so  charged  (4;).  If  the  de- 
a  prisoner  in  custody  on  a  criminal  account,  in  any 
»dy  save  that  of  the  sheriff  or  warden,  the  Court  of 
leas  or  Exchequer  have  no  authority  to  have  him 
y  to  charge  him  with  a  civil  action,  for  it  cannot 
*  custody,  and  then  commit  the  defendant  again 
nal  matter,  like  the  Court  of  Queen's  Bench,  which 
f  criminal  jurisdiction  (y).  And  the  Court  of  £x- 
a  late  case  refused  an  habeas  corpus  to  charve  in 
I  defendant  in  custody  under  an  order  of  the  lords 
iiralty(2r). 

be  here  added,   that  when  the  defendant  is  in  Servi 
1  papers,  notices,  &c.,  which  do  not  ordinarily  ^^^ 
rsonal  service,  may  be  delivered  for  him  to  the 
the  prison  (a).    As  to  the  delivery  to  his  attorney, 
3. 

\y  R.  7*.,  3  FF.  4,  ^'  in  all  actions  against  prisoners  in  Pieik 
r  of  the  marshal  or  warden,  or  of  the  sheriff,  the  de- 
ll plead  to  the  dedaraHon  at  the  same  time,  in  the 
er,  and  under  the  same  rulesy  as  in  actions  against 
who  are  not  in  custody"  And  see  thepractice.  Vol,  I, 
As  to  the  service  of  the  rule  to  plead,  see  ante^ 

^  to  Trial  or  final  Judgment,"]  By  a  general  rule  Proo 
mrtaof  2r.  T.,  2  FT.  4.  reg,  1,  s.  86  (ft),  "  the  plain-  Jjjg 
"oceed  to  trial,  or  final  judgment,  against  a  prisoner 
«  terms  inclusive  after  declaration,  and  shall  cause 
int  to  be  chaiged  in  execution  within  two  terms 
Iter  such  trial  or  judgment ;  of  which  the  term  in 
ich  the  trial  was  had  shall  be  reckoned  one."  Also 
ere  the  defendant  is  not  a  prisoner  at  the  time  of 
f  he  afterward  be  rendered  <m  discharge  of  his  bail, 
kuntiff  must  proceed  to  trial  or  final  judgment 
I  within  three  terms  after  such  render  and  notice 
en,  the  term  of  the  notice  and  render  being  deemed 
•rise  the  defendant  shall  be  discharged  by  super- 

daration  be  delivered  or  the  render  made  in  vaca- 


I   WKttm0tk^$  earn,  2  L.    c  81,  S.  C 
Mod.  163  s  a  Salk.  Mu,       (s)  Janet  v.  Danvtn,  7  I>owL  304 ;  5  M. 

ft  W.  234  &  C 
r.  fWrf,  4  D.  de  R.  tn  :        («)'  WMtthmd  T.  Bttrbcr.  1  Str.  248. 

Mtf  T.  Wmtem, 3 Id.       (6)  S«e thefonner  practice,  Tldd,  New 
V.  Dmri»,  9  Ewt,    PracL  180. 

ie)  R.  H.,  26  0. 3:   T.,  2  0. 1,  Q.  B. : 
^KmirtUp,U5:    m»4  T.  R.  094,  Q.B.  :£.£.,  80.1,  C. P. 
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Proceeding  t^akut  Pn$tmet9  hdd  t9 


Book  hi.   ftofi,  the  preceding  tenn  would  not»  it  is  ftj^ 

^^*^  "•     reckoned  as  one  of  the  three  terms  («).    If  the  pi 

having  proceeded  in  the  time  above  limited  have 

the  default  of  the  courts  as  by  the  court's  deferring  t 

mcnt  on  a  demurrer (/V  or  from  the  default  of  th 

by  his  neglecting  to  pi(Mid  in  time  or  the  like— « 

assizes  at  which  the  cause  was  to  be  tried  not  occu; 

the  time  limited  for  the  plaintiff's  proceeding  to 

these  and  the  like  cases  the  delay  may  be  excused, 

9ede€u  will  not  be  granted.    So,  if  the  plaintiff  ^ 

trial,  and  sets  down  his  cause  in  the  third  term  in 

declaration,  he  has  complied  sufficiently  with  t 

the  delay  would  be  the  act  of  the  court,  and  not 

tiff(^^;  but  it  would  be  otherwise,  ])erhaj»s,  if  in 

the  plaintiff  countermanded  the  notice  of  trial,  a 

were  not  tried  until  after  the  term.    So,  if  the  d 

mur  to  plaintiff's  pleadings,  and  there  are  issue 

sides,  the  plaintiff  will  not  be  bound  to  proceed 

time  limited  by  the  rule()^). 

•  Final  Judg-      The  term  ^'  final  judgment,"  mentioned  in  the 

uent,-  what.  ^  gjj^  judgment  without  a  trial,  as  a  iudgment  b; 

demurrer  or  on  an  issue  up<m  ntU  tid  record,  anc 

ment  after  verdict(f).     And  where  two  prisonei 

iointly,  and  one  of  them  pleaded  to  issue,  and  t 

lowed  judg^ment  to  go  by  default,  and  the  jury  w 

issue  nguinst  the  one  assessed  the  damages  again) 

the  court  lield  it  sufficient  that  the  plaintiff  had 

trial  against  the  one  who  pleaded  to  issue  with 

terms,    although   he   had   not  proceeded   to   fini 

against  the  other  within  that  time(i').     So,  wher 

after  being  charged  with  a  declaration  in  Trinity 

absconded  in  the  long  vacation,  and  did  not  retu 

tody  until  Hilary  term,  1820,  the  Court  of  Co 

refused  to  discharge  him,  although  the  plaintiff  '. 

ceedcd  to  judgment  against   him    within    Hilar 

court  siiving,  that  the  object  of  the  practice  as  tl 

is,  to  jirevent  defendant  from  Iwing  im])risone<l  h 

necessary  to  enable  the  plaintiff  to  proceed  in  the 

here  the  defendant  could  not  complain  of  the  ] 

plaintiff  whilst  he  was  not  actually  m  custody  (/). 

The  ])Iaintiff  may  also  be  excused  from  proce 

the  time  alx)ve  limited  by  the  defendant's  enterii 

negotiation  with  him,  or  by  the  dcfen<lant*8  estate 

in  the  jjiovisional  assignee  of  the  Insolvent  Court, 

cation  for  his  discharge  under  the  Insolvent  Ad 

posty  804. 


»uc,  &-C 


Issney  tVc-]  The  issue,  notice'  of  trial,  or  inquiry 
as  in  ordinary  cases,  and  delivered  to  the  turn 
defendant,  or  to  the  defendant  himself,  if  he  have 
person  (m). 


(^1  See  Thnm  v.  J>rfi«.,  3  Nev.  &  P.  305: 
OJfmm  V.  HaU,  5  DowL  534  :  Watstm  y. 
fW,  2  M.  &  W.  am :  Me  Heahm  v.  Whit- 
taker,  4  East,  34SJL 

(/)  HufoeiHM  V.  Bnnihrid>ff>.  Bamet,  383. 

\M)  Mi/ert  ▼.  OnpHT,  2  Dowl.  423. 

aSO,  Q.  a.  Bail  Court. 


(i)  See  Heaton   v.  W. 
34!J. 

(*)   n'rigtetvorth  ▼.   I 

(/)  Grime*  ▼.  JompK, 
Mcmre.  3WI,  &  r. 


Siteutian  againMt  PrutmerM, 

ifttigte  t^mti.']  By  rule  of  all  the  courts  ofH.  71, 2  W.  4,    ( 
tffi,  aAff  ordering  that  the  plaiutiff  shall  prcKeecl  tu  trial  or  _^ 
' jnlgmeot  against  a  prisoner  within  thivo  terms  after  de-  Ex 
tin,  as  above  mentioned,  it  is  ordered  that  he  *•*  shall  ^ 
tev  the  defendant  to  l)e  charged  in  execution  within  two 
mm  ineliuire  after  such  trial  or  jn figment,  of  which  the  term 
iiviAer  vhich  the  trial  was  had  slull  he  reckoned  one."   A 
kl^*Bi|pient  is  complete  at  the  time  of  sij^nin;^  it,  without 
H^ynvrn  the  roll  (r).   If  the  judgment  be  signeil  in  term,  the 
fhatif  has  only  the  following  term  to  chnrp:e  the  defeu«lant 
liaratioD;  hut  if  in  vacation,  he  has  the  two  following 
U  allowed  him  for  that  purpose,  the  doctrine  of  relation  to 
kiHteediug  term  bein;^  now  jput  an  end  t4)  by  the  rule  of 
^/!^  4  fFl  4(o).    The  same  nnnciide  wouM,  perlinj^s,  l>e  held 
yficshle  as  to  the  charging  tlie  defendant  in  execution  after  a 
iL  Bringing  an  action  on  the  judgment  within  the  two  terms 
tot  equivalent  to  charging  the  defendant  in  execution (p). 
Tie  above  rule  ofH.  71, 4  IV.  4,  does  not,  it  will  l)e  seen,  ajiply  w 
Id  terms  to  the  case  of  a  defendant  becoming  a  prisoner  by  a  *^ 
rader  after  trial  or  final  jmlgment ;  but  by  rulcH  of  court 
luna  to  that  rule,  in  -case  of  a  surrender  m  diNcliai^e  of 
ifier  trial  had  or  final  judgment,  the  plaintiif  sliall  cau»e  the 
idant  to  be  charged  in  execution  nithin  two  tenns  next 
such  surrender,  and  the  notice  thereof,  of  wiiicli  two 
I,  the  term  wherein  such  surrender  sliail  be  made  slinll 
Lken  to  be  one(7).     A  render  in  varation  after  triiil  bad 
figment  signed  u\  term^  is,  it  seems,  to  be  considen;d  as  a 
^r  of  the  preceding  term ;   but  if  the  trial  wen*  had  or 
raent  signcl  in  vacation,  and  the  render  made  in  the  same 
.kin,  tlien  it  would  be  a  rentier  as  of  the  succeeding  tenn  (r). 
fact  of  the  defendant  being  in  the  meantime  removed  l)y 
M  to  the  prison  of  another  court  in  a  civil  suit  makes  no 
rennsfi). 

the  defendant  hinder  the  plaintiff  from  proceeding  liy  \^ 
i^ing  a  writ  of  error  or  obtaining  an  injunction,  the  plain-  ^^ 
rill  not  be  entitle<l  to  charge  him  in  execution  within  the  ki 
al)Ove  limited,  and  coiiseouently  the  defendant  will  not  ^" 
ntitled  to  a  sitpcrxedeas,  if  the  plaintiff  proceed  in  due 
after  the  M-rit  of  error  lias  l»een  detemiine<i,  or  the  in- 
tion  dissolvcfl  (t).    Or  if  one  of  several  defendantH  bring  a 
of  error,  the  plaintiff  is  not  l)ound  to  pnx'eed  against  the 
rs  until  the  time  limited  after  the  writ  of  error  has  been 
rmined  (ii).     So,  when^  the  assignees  of  a  baiiknij)t  were 
ented  from  charging  the  defendant  in  execution  by  a  plea 
in  by  him  to  their  scire  faciasy  the  court  refused  a  super- 

OAm  T.  HM,  6  Dowl.  AM.  F.l.  sni ,  5.  C),  is  on  authority  agaiivt  the 

C/Atm  v.  Ha/(,  A  DowL  A.14:  md  posituin  in  the  text;  but  that  i-ase  may 

mtrnm  V.  Dure,  i  M.  &  W.  .HWL  be  «aid  tu  ha\'e  bci'ii  overruled  by  that  of 

OiWt  V.  Pn/teiet  Willcsi,  .V)! :  BaniM>  Tht0n  v.  Lfjtlte,   llnxtrr  v.  liaUnt,  iH  M.  & 

L  r  :    Mauti  V.  Branthtmit^,  8  Scr.  W.  415):  FtMJktv\.  Iiurnriu,{it  Ihiwl.  HKI), 

Ptrrmm  v.  Cinidu'iHt  I  B.  &  P.  961.  decidea  by  the  Exchequer,  are  aim  agahint 

R.  H.,  3W  G.  .1.  Q.  H. :  R.  E.,  H  (2. 1 .  the  position ;   but  thoM  deciiiionii  were 

and  R.  T.,  96  di  27  G.  2,  hjtdi. :  fountled  cm  that  of  Ibirer  v.  itak-r. 

{  W.  416L  («)  M*irri«  v.  Maf^ratk,  3  B.  Ac  B.  .iril. 

Tkgm  V.  UtHe,  3  Nev.  k  P.  .105 :  (/)  See  Gam^t  v.  MmteU,  2  WW*.  .'W) : 

a  V.  Hoff.  5  DowL  A:t4 :   Smith  v.  Ijtmche   v.    Wathifnntith,   i  T.  It.  7.I7 : 

H.  6  T.  K.  77*i'.  X'-iB  ▼•  l^tftftfim,  3  MaUbind  v.  Maznrrdu,  6  M.  &  Si>l.  \?t)  : 

!,  8 ;  S  TauDL  074.  S.  C.    The  caw  SttmOiunl  v.  HnnunlKn,  1  B.  Jk  Aid.  07(1 

vr  ▼.  Baker,  {i  Dowl.  OBB:  1  A.  «:  (y)  Larocht  v.  1Vaiibuti>ugft,  i  T.  R.  737* 
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Book  nu 
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Where  D«- 
faidant  takes 
BcneAtof 
Insolvent  Act. 


Howduurged 
in  Execution 
when  in  Cus- 
tody of  the 
SherifC 


When  in  Cus- 
tody at  Suit 
of  Plaintiff. 


Proceedings  agaiiiH  Primmert  kM  io  BmH 

BethagM.  Where  the  defendant^  after  rendeiii^  in 
of  his  heal  in  an  action  in  the  Common  Pleaa^  was  < 
to  criminal  custody  for  a  misdemeanour  anid  so  < 
that  court  refused  a  mpersedeas  for  not  chaiging  h 
cution  in  due  time,  as  they  had  no  jurisdiction  to  re 
by  habeas  from  the  criminal  custody  in  which  he  the 

The  plaintiff  ma^  also  be  excused  from  proceed] 
cution  within  the  tmie  above  limited  by  the  defends 
ing  into  some  n^;otiation  with  him,  or  by  the  i 
estate  being  vested  in  the  provisional  assignee  of  the 
Court,  on  ms  application  to  be  discharged  under  the 
Act,  as  noticed  posty  864. 

When  the  defendant  is  in  custody  of  the  sheriff,  1 
charging  the  defendant  in  execution  b  by  lodging  a  < 
the  sheriff  of  the  eounty  in  whose  custody  the  defmdm 
ordinoffy  cases^  and  chaining  a  warrant  thereon  dm 
gaoler  or  officer  who  has  him(y)  in  custody.  The  chaigi 
cution  is  tnen  complete;  and  although  the  defendant 
afterwards  removed  into  the  custody  of  the  marshal 
it  is  not  necessary  for  the  plaintiff  to  take  any  oth< 
charge  the  marslial  or  warden  with  his  custody  (£^. 
fend^t  be  in  custody  in  the  country,  it  will  suffice 
the  ca,  sa.  to  the  sheriff's  agent  in  town;  and  in  a 
it  was  80  delivered  within  the  two  terms,  althougli 
actually  reach  the  gaoler,  in  whose  custody  the  defe 
until  (i^ter  that  time,  it  was  held  that  the  defe 
properly  chai^ged  in  execution  (a).  Where  the 
was  in  the  county  gaol,  and  a  ca,  sa,  against  hi 
suit  of  the  sheriff,  directed  to  the  coroner,  was  ! 
the  coroner  to  the  gaoler,  this  was  held  to  be  f 
charging  of  the  defendant  in  execution  (6).  Th 
might  remove  the  defendant  from  the  sheriff's  cv 
the  custody  of  the  marshal,  by  a  writ  of  habeas 
satisfaciendum,  and  there  charge  him  in  executi 
however,  wholly  in  the  discretion  of  the  court  to  i 
writ,  and  in  most  cases  it  would  be  refused  as  u 
and  oppressive  (c). 

When  the  defendant  is  in  the  custody  of  the  man 
suit  of  the  same  plaintiff  (<i^,  the  mode  of  charging 
ecution  is  thus  : — G^  a  siae-bar  rule  from  one  of  t 
requiring  the  marshal  to  acknowledoe  the  defendant 
toay(e)  ;  taie  the  rule  to  the  marsnaVs  office^  and  k 


(V)  Bibbinty.  ManteO,  2  Wils.  378. 

(jr)  Freeman  v.  Weston,  1  Bing.  221 :  and 
see  AUrqfTey-  Lutm,  9  B.  &  Cm.  a»  :  see 
BonafimM  v.  Sehooh,  4  T.  R.  316 ;  shewing 
that  a  defendant  in  custody  on  an  attach- 
ment for  non-payment  of  costs  may  be 
duuged  in  execution. 

{jf)  Prom  the  case  of  Pooie  v,  Cbok, 
(Barnes,  388),  it  would  seem,  that,  to  ren- 
der the  dutrging  in  execution  complete, 
a  warrant  shuuld  also  be  obtabMd,  and 
lodffed  with  the  gaoler  of  the  prison  in 
which  the  defendant  is  detained  in  cus- 
tody; (and  see  Attie^  v.  Good^er,  2  DowL 
619);  but,  according  to  Tidd,  9th  ed., 
363:  2  Lee,  DicL  107^:  Owen  ▼.  Ocoen, 
2B.&Ad.806;  1  DowL  365,  &&;  LeocA 
V.  JofcfMon,  Id.  384;  it  seems  the  delivery 
of  the  CO.  so.  to  theihcriirin  whose  cus- 


tody the  defendant  ia*  ia  a 
qtutre}. 

(8)  Seart  ▼.  Jo/uuen,  1 
Deemer  v.  Brooker,  3  Dow 
W.  2(16,  $.  C 

(a)  Wiaiam»  v.  WaH$ur, 
354  ;  4  DowL  20U;  1  OiJe, 

(6)  Btutard  or  BursfMi  ^ 
&  E.  451  ;  5Nev.  &  M.K 
1  H.A  W.  321,  S.C. 

(e)  See  irUNoms  ▼.  JoMse 

id)  ••  The  prooeedinff  b 
does  not  operate  to  thmrmi 
execution,  unlesa  he  be  at  t 
tody  ta  the  partictUar  eult." 
Denrnan,  C,  J.,  in  Fttmiwm 
Nev.  &  M.  60). 

(e)  Seethefonn,  ChlLl 
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■MynMl  on  ii;  pay  kim  kisfee.    Next  mate  out  a    cmap.  it. 
tar  piece  of»  a  plain  piece  of  parchment  (Y  ),  and  file  it     ^'^'^'  '* 
ifme  matters  who  acts  as  aerk  ofthejuoffments.    And 
wkmak  net  essentialfy  necessary)  (g)y  enter  ike  com^ 
M  tke  smsrdutTs  hooky  which  is  lipt  in  the  judgment 
m  mOl  see  the/brm  of  the  entry  there.    The  marshal's 
^Kiiient  must  be  of  the  same  term  the  defendant  is 
B  execution,  and  not  of  a  preceding  term,  otherwise 
idaot  will  he  entitled  to  a  supersedeas  (h).    If  the 
IT  be  erroneous,  the  plaintiff  must  give  the  defendant 
his  hiTing  abandoned  it,  before  he  can  enter  a  second, 
^  the  mistake  (t^.    Formerly,  in  order  to  charge  the 
tin  execution,  in  the  Queen's  Bench,  it  was  necessary 
lie  proceedings  of  record,  and  to  docket  and  file  the 
;  roll :  but  bv  the  rule  of  iT.  T.,  2  FT.  4,  r.  »6,  "  in 
charge  a  defendant  in  execution,  it  shall  not  be 
that  the  proceedings  be  entered  of  record"(ir). 
the  defenoant  is  in  custody  of  the  marshal  at  the  suit  How  when 
person,  and  not  of  the  plaintiff,  the  mode  of  charg-  sliitofth&d* 
n  execution  is,  to  sue  out  a  writ  o/haheas  corpus  ad  penon. 
idum,  as  diretked  post,  Book  IV.  Part  I.  Ch.  3,  and 
defendant  into  open  court  thereony  in  order  to  charge 


L  A  plaintiff  in  prison  at  the  suit  of  a  third  person 
barged  in  execution  by  this  proceeding,  by  habeaSy  for 
of  a  nonsuit,  and  the  defendant  is  not  compelled  to 
an  action  to  recover  themrm). 

the  defendant  is  in  custoay  of  the  marshal,  charged  When  in  cui-» 
execution  in  the  Common  Pleas  or  Exchecjuer,  the  ^,^^"' 
shaiging  him  in  execution  is  by  means  of  this  writ  of  Execution  in 
Y  which  he  should  be  brought  up  to  the  court  in  Sieqiicr.^* 
le  action  is  pending,  and  there  be  charged  in  exe- 

the  defendant  is  in  custody  of  the  warden,  the  plain-  when  m  cm- 
,  in  the  same  manner  as  noticed  in  the  preceding  ^y^[^^, 
re  him  brought  up  by  habeaSy  to  have  him  cnarged  in 
1. 

the  defendant  is  in  custody  on  a  criminal  account,  in  criminal 
the  court  or  a  judge  is  necessary  before  he  can  be  C"»*°**y' 
II  execution  in  a  civil  action.  (See  arUCy  854). 

a  fieri  fixeias  against  a  prisoner,  see  antCy   Vol.  I.  Fi.  Fa. 

Jie  effect  of  the  death  of  a  prisoner  in  execution,  see  ^th  of 
ll.p.^.  '''''^' 

Proceedings  against  Prisoners."]  As  to  an  attachment  other  Pro- 

•  liana.  Chit  Fonns,  508.  Crei.  342 :  nttarl  y.  Philb^.  3  Burr.  1841. 

BmI,1818L  SeethefirnnoftheentTy  of  theeommiM- 

▼.  Simnkopt,  1  T.  R.  464  (tcr  on  the  roll«  Chit.  Forms,  SOS. 
v  V.  R9tm,l  T.  R.  8S7:  Cun-       (/)  See  Tidd,  9th  cd.,  364:  and  imt  Lord 

Ohm,  10  Eait,  4&  Denman,  C.  J.,  hi  Smith  v.  Sandra,  5  Nev. 


trnmrn^  ^.M^n,o..^»ZTiam\,m;  &M.60:  1H.&W.377.&C 

MM,  &  Cx   Tkld«  New  Praet.  (m)  rundval  y.  Strbyftr,  3  Bfaig.  N.  C. 

r&,  llHh6d..ff9;  Tidd,  9th  96  ;  A  DowL  195,  &  C. 
▼■  AiNAi'U{gV|  2  B.  dc 


•*• 


seo 
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agminst  Pri- 


against,  see  /mH,  Booi IV.  Part  IIL;  ai  toa«yitwK» 
rant  of  attorney,  see  antej  676,  683 ;  as  to  mm  fteri 
take  advantage  of  an  imgolaritj,  see  ptrnt^  Book  IV*  ri 
Ch.  17. 


The  Rule* 
generally. 


Sbct.  2. 
Proeeedingiy  ^c,  by  Primmert  genoraHf, 


1.  RhUm  toid  RogulaHotu  ^  iko 

PrUotu 

DwRuUm,  862. 
SuotUteneeoHd  JVemtmentqf 
PrtMomert,  id. 

2.  Dischttrge   qf  a  Prkomer  by 

Supertedetu, 
In  what  €0969,  864. 
Li»t  of  Prioonert  lupertede- 

able,  ^.,  865. 
How  Svpenedeat  ^btoimed, 

See,,  866. 


no^edi^U,  868. 
3.  DUekarge  qf  o  Frkmm 
tko  huohoni  AelM. 


3,  e.  123,  «.  1, 868. 
ProettdimgOMmiiiribo 

AeU  871. 
SuUegueni  ProeteA 
gttikit  Jnoohentt  a 
ed  umder  ike  Lord 
id. 
4.  DUekarge  ^FrUooen  I 
memUf  id. 


1.  Buies  and  Regulations  of  the  Prioon. 

The  Rnlts  gcneraUy,']  It  may,  perhaps,  be  necessary 
misc,  tliat  in  the  prison  of  the  Q,ueen's  Bench,  which  i 
immediately  the  prison  of  the  Court  of  Queen's  Bene 
also  in  the  prison  of  the  Fleet,  which  is  more  immc 
the  prison  of  the  Court  of  Common  Pleas  and  of  the  C 
Excnequer,  prisoners  charged  with  civil  actions  mep 
may  have  the  benefit  of  the  niles  of  the  prison,  upon  e 
into  a  bond  with  two  sufficient  sureties,  as  a  security 
marshal  or  warden  f^inst  escape,  and  upon  paying  tl 
shal  or  warden  a  certain  per-cenUiyo^e  upon  the  amount 
debts  for  which  they  are  detained  ^o).  These  rules  are 
limits  beyond  the  walls  of  the  prison,  within  which  pi 
who  have  found  sureties,  &c.,  as  above  mentioned,  ms 
leave  to  reside.  A  prisoner  in  custody  for  a  contempt, 
generally  speaking,  entitled  to  the  benefit  of  them  (/>). 
Ruiwof  o  B  "^^^  rules  of  the  Queen's  Bench  extend  from  Great  ( 
u  «  o  g.   .  ^^^y^^  jj^  ^jjg  parish  of  St.  George  the  Martyr^  in  the  co 

Surrey^  along  the  north  side  of  Great  Suffolk-streety  « 
the  Star  Brewhoiise;  and  from  thence  along  the  nor 
side  of  GilherfS'lafie  to  the  Bladcfriars-ntad^  and  aci 
said  road  along  the  north-west  side  of  Wehber^reet. 
Half-toay  Hoiise;  and  from  thence  along  the  western 
Barron* 8-huildings,  and  St.  Georges-row  to  the  Wegti 
road;  and  then  across  the  said  road,  and  along  the  ^ 
side  of  St.  Georges  MaUy  and  from  the  pastry-cook*8 
west  end  thereof^  directly  across  to  the  lamp-post  on  tl 

J^L,^  ^^*  ***»  ^  S^-  817:   R.  T.       (o)  See  R.  H.,  S  &  9  G.  4,  r. 
n««lUMtf,  lld.413:  lty.Bsiley,9B.&    AkLfiSn. 

^'^-  iP)  Baar.JmoU,9D.BtR, 
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Ik  Betf  the  watch-holue  ftieing  the  Doff  and  Dueiy  and  along    chap.  it. 

(•id  foot-path  from  the  said  lamp-post,  to  anoUicr  lamp-     ^''^•^- 

|k  on  the  eastern  side  of  the  said  road  facing  Hays  Nursery; 

I  tben  alo^  the  whole  of  the  said  road  leading  by  Prospect-' 

ar  to  the  ^^phant  and  Casile;  and  from  thence  along  the 

cm  side  of  NewingUm  ikmsewqjf  to  Great  Cnmher-couri 

ttud(^).      The   following  places,  however,   within   the 

ne  limits,  are  excepted;  namely,  ^  all  taverns,  victualling- 

la,  alehouses,  wine  vaults,  houses  or  places  licensed  to 

sin  or  other  spirituous  liquors,  and  all  places  licensed  for 

fie  entertainment.  (/M.)    By  a  subsequent  rule  oiR.  71, 

I  ^  the  parish  church  otSL  6eorpe  ike  Martyr j  within  the 

agh  of  aouthwark,  and  the  adjoining  church-yard,  are  to 

BOned  within  the  rules.    And  by  the  above  rule,  E,y  35 

^  it  is  alflo  ordered,  that  the  rules  shall  include  ^'  the  house 

nection  for  the  county  of  Surrey  the  new  gaol.  South- 

J  and  the  gaol  then  budding  for  the  county  of  Surrey  and 

ugh  ways  (exclusive  of  the  houses  on  each  side  thereof) 

Off  from  the  King's  Bench  prison  to  the  sud  gaols  respec- 

w  rules  of  the  Fleet  are  comprised  within  the  following  Kxtent  of 
ds :  that  is  to  say,  from  the  gate  of  the  said  prison  in  Far-  "j^  °^  ^^^ 
lorn  street^  southwards  along  the  east  side  of  that  street  and 
ge-strtet  to  the  end  of  Ckatkam-place;  then  crossing  the 

returning  northward  along  Chatham-place  to  William' 
';  and  westward  along  William-streety  northward  along 
er^reetf  and  westward  along  Crown-court;  northward 
lAorjet-jfuee^,  along  Sali^rys^uare  and  Salidntrry-courty 
iMt^redt;  along  Flcet-sireety  from  Sali^mry-court  and 
•lame  to  the  end  of  Ludgate-hill  and  Bridae-streety  includ- 
both  sides  of  the  way  in  emrh  of  the  said  streets,  ])laces, 
ta^  and  scjuares,  except  Parringdon-street ;  and  from  the 
sate  nortnward,  along  the  east  side  of  Farrinptlon-street 
Uei4am€;  up  Fleet-lane  eastward  to  the  Old  Bailev;  along 
Jld  BaU^  southward  to  Ludgaie-hill ;  up  Ludgate-hiUy 
Lmdgate'Sireety  to  the  eastward  to  Su  Paul's  Church-yardy 
from  thence  westward,  down  Ludpate-street  and  Ludgate- 

to  the  corner  of  Bridae-streety  including  both  sides  of 
way  along  the  streets,  lanes,  and  places  last  mentioned, 
including  the  two  churches  of  iSt,  Bridfy  Fleet-strecty  and 
Jforfm,  lAidgatey  and  the  several  houses  in  the  streets, 
s,  courts,  alleys,  and  places,  and  bonndaiies  before  de- 
bed,  excejit  Ave  Maria-laney  Creed-lanCy  and  Blackfriars 
emqg  on  LudgaU-hilly  which  said  houses  and  gateway  shall 
be  deemed  any  part  of  the  said  rules  (r ). 

liese  rules,  both  of  the  Q,ueen*s  Bench  prison  and  of  the  ruIm  &ms,\' 
et,  are  considered  to  all  intents  as  the  prison  itself ;  and  if  jjj "Sfg^Jj^^n 
prisoner  break  them,  that  is,  if  he  go  beyond  the  limits  '^     ^    '^     * 
ve  described,  the  marshal  or  wanlen  is  answerable  to  the 
intiff  OS  for  an  escape,  in  precisely  the  same  manner  as  if 
defendant  had  escapea  from  the  prison ;  and  the  prisoner 
bereby  not  only  deprived  of  the  privilege  of  residing  within 
roles  in  future,  (unless  the  court  upon  application  shall 

(9)  R.  E.,  95  G.  &  (r)  R.E.,50.4. 
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Book  iil  Otherwise  order)  (r),  but  also,  it  seema^  from  t  em  U 
^^''  "•  tried  at  the  Sarrev  aesizeSy  is  liable  to  an  indietnMiitMl 
breach  of  priaon  («).  See  as  to  escape,  where  the  piiMi 
in  custody  upon  mesne  process,  Vol.  L  643;  and  what 
prisoner  is  in  custody  in  execution,  Vbi,  L  452.  See  Mtl 
action  against  the  marshal,  aniey  Q4B, 

Duf  RuiM.  Day  Bules.']  Bemdes  the  liberty  of  residing  witUn  fhsi 
above  mentioned,  the  prisoner  may  in  term  time  haTead^ 
(that  is,  a  permission  from  the  court  to  go  out  of  the  p 
or  beyond  tne  rules  of  the  prison,  for  the  purpose  of  tin 
inghis  business),  upon  application  to  the  manihal  or  «■ 
according  to  whoee  custody  the  prisoner  is  in,  and  agil 
petition  to  the  court  (t)  for  that  puipose  («),  and  upon  p 
some  trifling  fee  to  tne  dertc  of  the  day  nues.  jiub  ^ 
is  afterwards  read  in  court,  and  the  prayer  of  it  gnnit 
course ;  but  the  rule  (that  is,  a  certificate  of  the  conitfi 
ing  granted  the  prisoner  a  day  rule,  and  which  serres  i 
tection  to  him  from  arrest,  «c.)  is  in  fiict  g^yen  totk 
soner  in  the  morning,  and  probably  before  the  petition  b 
presented ;  for  it  has  been  nolden,  that  where  tne  oooit  ] 
the  prayer  of  the  petition,  it  has  a  retrospectiTe  eflee 
warrants  the  day  rules  nven  under  it,  at  whaterert 
the  morning  they  may  have  been  granted  («)•  By  i 
45  G,  3,  and  B.  E,y  20  G.  ^  that  every  prisoner  ha 
day  rule  shall  return  within  the  walls  or  niles  of  the 
at  or  before  9  o'clock  of  the  evening  of  the  day  for 
such  rule  shall  be  granted  (4;).  Formerlv  a  prisonei 
have  only  three  day  rules  in  each  term  (y) ;  out  at  ] 
the  number  is  not  bmited  (;;). 


Subsiitence 
andTmt- 
inent  of  Pri- 
soners. 


Subsistence  and  TVeatment  of  Prisoners,']  Allowances 
be  made  out  of  the  county  rates  for  the  subsistence  of 
ers  (a).  Justices  may  order  parochial  relief  to  prisoi 
custody  on  mesne  process  in  otner  than  county  gaols  {h 
the  63  G.  3,  c.  21,  and  7  i^*  8  G.  4,  c.  63,  s.  113,  the  o 
sioners  of  the  customs  are  to  make  allowances  for  the  i 
ence  of  prisoners  confined  under  Exchequer  process,  l 
the  1  cSf  2  F.  c.  110,  *.  43,  the  Insolvent  Court  may  o 
allowance  to  a  prisoner  during  his  confinement  &c. 

oniyFiTcina  By  /?.  M,,  7  G,  4  (c\  not  more  than  five  prisonen 
lodge  in  one  room  in  the  prison,  until  the  wnole  nui 
prisoners  in  the  prison  exceed  900. 

Seniority.  By  B.  H,,  G  Sf  7  G.  4,  C.  P.  (/),  no  prisoners  shaU  1 

tied  to  any  room  in  the  prison  of  the  Fleet  by  reason  « 
seniority,  except  from  the  time  of  his  being  charged 
actions,  in  which  he  is  not  superscdeable  («)• 

By  R.  H,^  7  ^S  G,  4y  («),  no  officer  or  person  emplc 


Offlflen  not  to 
■ell  to  or 


(r)  R.H.,57  0.3,r.  1. 
(«)  See  Burn's  J.,  thie  •«  EMtpe.** 
^)  See  the  forms,  ChiL  Forms,  509, 

(M)  See  Amm,,  1  Str.  MS;   R.  M..  S8 

rdIlL'!*L''*  •'**^'  »  East,  151:   see 
DeuM  ▼.  Jforwrowf,  2  L.  lUym.  92.  com- 


(X)  6  East.  2:  3T.  R.564i 
(jf»  R.  E..  SO  G.  SL 
(2)   IL  H.,  45  G.  SL 
(a)  See  14  Elis.  c.  5,  a.  37:  43 
sa.  14.  15:  and  53  G.  3,  &  113b 
{b)  52  G.  3,  c.  leOl 

(c)  6  B.  &  C.  123. 

(d)  3  Bing.  442. 
(«)  6  a  &  C.  267. 
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MMganent  or  sapenntendence  of  the  prison  or  pruoners    Chat.  !▼. 
I  ke  eoncemcd  in  selling  any  article  to,  or  doing  any  work     ^**^'^- 
mj  prisoner,  on  pain  of  bein^  dismissed  from  his  place  by  work  for  Pri- 
Bsniaal,  who  must  remove  him.  soocn. 

hsrale  of  T.  71,  21  G.  3,  directs,  that  the  marshal  of  the  vuts  toPri- 
riulsea  of  the  Court  of  Queen's  Bench  shall  permit  no  SSStoS" 
QBi  to  enter  into  the  prison  without  their  being  first 
thed,  to  see  whether  tney  hare  any  spirituous  liquors 
ittkem;  and  that  he  do  not  suffer  the  wives  or  children  of 
«f  the  prisoners  to  lodge  in  the  prison  under  any  pretence 
inifer;  and  that  the  marahiu  do  prescribe  in  what 
■ffytnd  for  how  long,  visitors  shall  be  allowed  to  see 
kj  with  the  prisoners,  according  to  the  circumstances  of 
y  cue,  in  his  discretion.  Attomies  are  entitled  to  be  ad- 
ii  to  the  interior  of  the  Queen's  Bench  prison,  when  they 
i  eeession  to  go  there  for  the  benefit  of  clients  confined  in 
prison,  or  when  they  are  sent  for  by  such  clients.  But 
sonrt  will  not  make  a  general  order  upon  the  marshal  to 
lit  an  attorney  to  go  into  the  interior  at  all  times  to  visit 
finite  (/}. 
e  Of  If. 


le  mle  of  If.  71,  3  G.  2,  directs,  that  **  the  turnkeys  of 
■id  prison  do  diUgently  attend  at  the  gate  or  door  of  the 
prison,  as  the  duty  of  their  ofBce  requires,  and  do  admit 
keh  persons  to  have  access  to  any  of  the  prisoners  as  by 
iR  entitled  thereto." 

B,  B^S  G.  4^  C.  P.  (^),  **  it  is  ordered,  that  the  warden 
(use  the  gates  of  the  said  prison  to  be  closed  at  the  hour 
1  of  the  dock  at  night  until  Michaelmas,  and  at  the  hour 
le  of  the  clock  at  night  between  Michaielmas  and  Lady- 
md  at  the  said  hour  of  ten  from  Lady-day  to  Michaelmas 
knre,  and  that  no  person  be  admitted  into  the  said  prison 
9  the  last  hour  preceding  that  at  which  the  gates  are  so 

closed,  unless  it  be  a  new  prisoner  or  in  case  of  an 
jeney  under  the  sanction  of  the  warden  or  his  deputy." 

Stat.  32  G,  2,  c,  28,  $,  11,  all  prisoners  in  custoay  of  the  Extortion 
bal,  warden,  riieriff,  &c.,  may,  in  term  time^  petition  the  JJj5lJ*J?!r' 
>  oat  of  which  the  process  under  which  they  are  im-  punished.^ 
ned  issued,  or  under  whose  jurisdiction  the  prison  in 
b  they  are  confined  is,  or  in  vacation  may  petition  one  of 
ndges  of  such  court,  or  a  judge  of  assize,  complaining  of 
ncaetion  or  extortion  by  any  gaoler  or  other  person  em- 
)d  in  the  keeping,  &c.,  of  tue  prison  in  which  they  are 
ned,  or  of  any  other  abuse  whatsoever  committed  or  done 
lem  in  their  respective  offices;  and  the  court  or  judge 
hear  and  determine  the  same  in  a  summary  way,  and 
)  such  order  for  redressing  the  abuses  complained  of,  and 
imjahing  the  officer,  &c.,  and  for  making  reparation  to 
arties  injured,  as  they  shall  think  just,  together  with  the 
of  such  complaint;  and  such  order  may  be  enforced  by 
bment  or  otherwise,  as  other  orders  of  the  court  (h).  The 
.  will  not  interfere  under  this  act  to  relieve  a  debtor  from 
»d  extortion,  unless  a  primd  fade  case  of  extortion  is 
I  out  (t). 

Ito  J«M»4  Ifflliiiiit,  1  Ner.  ft  M.       (*)  See  R.  H..  »  O.  a 
B.aBAd.88BkS.C  (i)  £rji^11^fft«,9DowL148. 

ir    — 


864  ProeeedimffB  h^  Primmtn. 


Book  xit.  The  remainder  of  this  section  shall  be  confined  to  the 

**^»^  "•  sideratiuD  of  tlie  different  modes  by  which  a  prisoMrin 

Modes  of  dischurjB^d  from  his  imprisonment;  and  they  shall  be  ti 

SS?iS!?ri.  «t*  in  tl^c  foUowing  order :- 

■oomcDt. 

2.  Diicharge  of  a  PrUoner  ly  Supersedeas. 

2.  Discharge       ^^  ^^  (JoseSy  (SfC.]  Bofore  the  recent  Imprisonment  fa 

of  a  Prisoner  Act  (1  45f  2  F.  c.  110)  came  into  operation,  if  a  isefa 

hT^uiwne-     ^^^  ^^^  delivered,  and  an  afiidavit  tnereof  dnlv  madeu 

In  what         in  due  time,  (as  to  which,  see  atUe^  861,  862),  by  the  pi 

Cases.  &c.      ^^  whose  suit  he  was  in  custody,  tne  defendant  might  1 

clmrged  out  of  custody  by  wnt  of  nwenedetu  or  oth 

upou  entering  a  common  appearance  (  f').    It  is,  howerei 

have  seen,  {anie,  852),  questionable  whether  this  would  i 

ground  for  the  dischaive  of  a  prisoner  arrested  under  tl 

visions  of  tliat  act,  and  for  the  reason  stated  in  VoL  L 

it  would  seem  not  to  be  a  ground  of  dischaige.    If  the  < 

ant  plead  to  a  declaration  which  was  not  delivered  or  1 

time  to  prevent  his  being  supersedeable,  he  waives  hi 

to  the  imperaedeas  (i)» 

For piaintiiTs     If  the  plaintiff  ao  not  proceed  to  irialy  or  (in  cue  o 

Tng  To  Ti^i.   nient  by  dcfiEiult,  demurrer,  or  issue  upon  nil  tiel  reo 

die,  in  Time,  final  jtulgment,  in  due  time,  (as  to  which,  see  anie^  St 

defendant  may  be  discliarged  by  writ  of  stwertedeoif  oi 

wIho,  upon  entering  a  common  appearance  (/). 

For  PbintifTs      If  tlie  plaintiff  do  not  charge  the  defendant  in  exeeutiot 

not  charRinK  ^,*,;j^  (,^g  to  whicli,  SCO  ante,  867),  the  latter  may  be  dis 

himinKxccu-        j.     >         j    j     -l  '^     i?  '' j  j.r.         ^ 

tion  In  Time.  «ut  oi  custody  by  wnt  lit  supersedeas  or  otherwise,  upoi 

ing^a  common  ap]>earance  (m). 
Cases  where  There  are  many  cases  in  wnich,  by  the  act  of  the  « 
suiwJcdeas.  ^*^  *^*^  defendant  himself,  the  plaintiff  may  be  excusf 
laches  in  not  proceeding  within  the  time  otherwise 
for  that  purpose  against  the  defendant,  and  in  which 
fendont  will  not  therefore  lie  entitled  to  a  supersedeas 
have,  for  the  greater  part,  been  already  noticed  (amUy  S 
these  it  may  be  added,  that  if  at  any  time  pending  the 
or  before  the  defendant  is  charged  in  execution,  th 
treaty  or  agreement  for  a  settlement  or  compromise 
matters  in  dispute,  no  laches  sliall  be  imputed  to  the  { 
nor  shall  the  defendant  be  entitled  to  his  dischaige  n 
of  prosecution  pending  such  treaty,  &c.  (n);  provid 
treaty  or  agreement  be  in  writing,  signed  by  the  defen 
his  attomev,  or  some  other  person  duly  authorized  1 
and  it  be  tfierein  expressed  that  proceedings  are  stayec 
defendants  re^vegt{o).  Aim,  by  the  recent  act  1  ^  2  F 
s,  41 ,  ''  no  prisoner  whose  estate  sliall  by  an  order  ium 
act  have  been  vested  in  the  said  provisional  assignee  ihi 
tlie  making  of  such  order,  be  discharged  out  of  custod 
any  action,  suit,  or  process  for  or  concerning  any  del 

(i)  n.  T.,  3  W.  4:  R.  II.,  S6  G.  a  ante,  857. 

ik)  fVUKanur.  Macgrefpir,   ante,  854,  in)  ff 'a^r<T t.  Sfnoorf ,  3  Wiln 

n.  ik):  Pformm  v.  HnvHrwa,  1  East,  77*.  Bl.  918,  S.  C-   Pitt  t.  VflMm, 

and  see  WUHamt  v.  Scu^xmortt  I  Chit  2(i63. 

Rep. 386.  (ol  R.  H.,ff  0.3.Q.B:  R.H 

(/)  See  the  rules  of  ouurt  and  practioe,  C.  P.    .See  Mettan  v.  Umitt,  t '. 

ante,  855.  1  C.  Jc  M.  579.  S.  C 

(m;  See  the  rutet  of  ooutI  sad  ^tactkie 


BMuurgt  qf  by  SupenedeoM*  66! 

j^  damages,  or  claim,  with  Tcspeot  to  which  an  adjudi-  chap.  it. 
Uy  under  the  provisions  of  this  act,  be  made  by  or  by  ^"^^  '• 
f  any  supersmeas^  judgment  of  n(mpro9^  or  judgment 
case  of  a  nonsuit,  mr  want  of  the  plaintiff  or  plaiutifls 
iction,  suit,  or  process,  proceeding  therein  "(/>)• 
reason  of  a  writ  of  error,  order,  agreement,  or  other 
latter,  the  prisoner  be  not  entitled  to  a  gupersedeasy 
e  would  otherwise  l>e  entitled  to  for  not  proceeding 
rescribed  time,  the  plaintiff  must  give  a  written  notice 
writ  of  error,  &c.,  to  the  morshsl'  or  warden,  other- 
prisoner  will  be  entitled  to  the  Mupertedeas  (ir^a). 
genenJ  maxim,  that  a  prisoner  once  superHedeable  is  onoesuper- 
0,  unless  he  has  waivea  the  right  to  a  supersedeas;  ftMieabie^ 
i,  for  instance,  he  be  supersedeable  because  a  declaro^  gedinbic!'''^ 
not  been  delivered  to  him  in  due  time,  the  delivery  of 
■tion  afterwards  will  not  prevent  him  from  beuig 
ed  on  account  of  the  previous  default  (^).  So,  if 
peraedeable  for  ¥rant  of  proceeding  to  trial  or  final 
it,  he  cannot  prevent  his  dischaige  by  afterwards  pro- 
to  trial  or  final  judcment:  or  if  he  be  supersedeable 
of  being  chaiiged  m  execution,  if  the  plaintiff  after- 
laige  him  in  execution  he  will  be  entitled  to  his  dis- 
r).  Nor  can  the  defendant  be  taken  on  a  ca.  sa,  on  the 
igment  where  he  was  supersedeable  for  want  of  being 
In  execution  («).  And  tne  onlv  remedy  the  plaintiff 
ich  a  case  is  by  action  on  the  judgment  (t)',  and  plain- 
r  judgment  in  that  action,  might  take  him  on  a  ca,  sa,^ 
e  him  in  execution  (u).  There  is  one  exception,  how- 
this  rule;  namely,  that  if  the  defendant  be  once 
in  execution,  he  cannot  afterwards  take  advantage  of 
ult  of  the  plaintiff,  other  than  a  default  in  charging 
xeention,  provided  he  had  an  opportunity,  previously 
eing  charged  in  execution,  of  applying  tor  his  super- 
)•  Also,  if  the  defendant  be  in  custody  in  two  actions^ 
nIms  in  one  does  not  afiect  the  right  to  proceed  against 
lie  other(y). 

ly  be  necessary  to  add,  that  defendant  cannot  again 
31  to  bail  for  the  same  cause  of  action  (;?}. 

fPriBoners  st^persedeabUy  (Sfc.l  By  general  rule  of  all  ListofPri- 
\M^H.  T^%  fF.4,r.m,  "the  marshal  of  the  Kin^sja^^ijfj; 
riflon,  and  the  warden  of  the  Fleet,  shall  present  to  tne 
f  the  Courts  of  Kinp^'s  Bench,  Common  Pleas,  and 
ler,  in  their   respective   chambers   at  Westminster,    ' 
ha  first  four  days  of  every  term,  a  list  of  all  such  pri- 

to  ptkMt  statnte,  7  G.  4.  e.  57.       (r)  Mettm  v.  Hewitt,  2  Dowl.  71. 

thenik  of  H.  T.,  3  G.  4:  5       C)  Una  r.  Lowe,  7  East,  3»i. 

T9l  1  D.  ft  R.  472;  S  Chtt.       {t)  See  Toppbifrr.  R^m,  I  T.  R.  275w 

1  D.  ft  R-  472:  locI  aee  FV««-       («)  flfamj/hrtf  v.  FboT,  Cowp.  72:  Ifimv 

Mm,  lBli«.tn;  8Moore»81,  y.  DeiHn.  2  W.  Bla.  HB2. 

K  U  R.  fl6.  3«7:  Hoimn  ▼.        (x)  Am»  t.  Chrtt^fieU,  1  T.  R.  091 :  see 

MaS.4nf  8Mooi«.fi29.S.C:  Morria  t.  Magrath,  3  B.  Jc  B.  301;   7 

▼rjMPN,  9  DowL  84;  1  C.  ft  Moore,  154,  &  C:  Ltne  v.  Ijmg»  7  Eut, 

C  23l>. 

l9   T.  BNMt,    Baraet,  308:       U^  1^  ▼.  Penv,  I  T.  R.  592. 

ftvftt,  t  DowL  71 ;  Coibrtm  r.       (S)  VoL  1.  476b    See  Htachins  r.  Ken- 

S84:   Plemm  y.  Goodwin,  1  B.  Hek,  2  Burr.  1048  :   but  see  G«hegan  y 

TUd,  9th  cd.,  987.  Harper,  1  H.  BL  251. 
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Book  hi.  flonen  as  are  sapenedeable;  shewing  as  to  whit  aeti 
PAmr  IX.    ^Y^^  aooount  they  aro  scs  and  as  to  what  actions  (if 


still  remain  not  sapersedeable  {a). 

Notiot  to  Bjr  R.  H.y  2  W.At^r.  97, ''  u  by  reason  of  any  in 

gjJI^^^     special  order  of  the  court,  agreement  of  parties^  m 

voDtiiig&w    cial  matter,  any  person  detained  in  the  aettud muA 

P"*^^'**^      marshal  of  the  King's  Bench  prison^  or  warden  o: 

be  not  entitled  to  a  mper»edeai  or  dischaige,  to  ^ 

prisoner  would,  according  to  the  genexal  rues  and 

the  court,  be  otherwise  entitled,  lor  want  of  ded 

ceeding  to  trial  or  judgment,  or  chaiging  in  execo 

the  times  prescribed  by  such  general  rules  and  pn 

and  in  every  such  case,  the  plaintiff  or  plaintiffs  at 

such  prisoner  shall  be  so  detained  in  custody,  sli 

eonvmient  ipeed^  give  notice  in  writinff^b^  of  sick  « 

special  arder^  agreemmUy  or  other  epeetat  matter^  to 

or  warden,  yponpain  ofhting  the  right  to  detain  a 

in  cuitodjfy  If  rcaeon  ofeuch  special  wuUter,    And 

or  warden  shall  forthwith,  alter  the  receipt  of  i 

cause  the  matter  thereof  to  be  entered  in  tha  l 

prison ;  and  shall  also  present  to  the  judges  of  tb 

courtflL  from  time  to  time,  a  list  of  the  prisoners  to 

special  matter  shall  relate,  shewing  such  special  i 

tner  with  the  list  of  the  prisoners  supersedeable"! 

the  objects  of  requiring  this  notice  to  the  marsha 

is,  that  he  may  be  better  enabled  to  prepare  the  IJ 

by  the  rule  supra.    The  rule  extends  only  to 

actual  custody  within  the  walls  {d).    Where  the 

plaintiff's  not  proceeding  arises  from  a  demurrer, ' 

case  contemplated  by  the  rule,  and  plaintiff  nc 

notice  thereof  («). 

Dtochraof      Also,  by  E.  H.,  2  W.  4,  r.  88,  "all  prisonei 

PrEMfSsT  ^  ^^^  ^^  Bmdl  be  in  the  custody  of  the  marshal  o 

the  space  of  one  calendar  month  after  they  are  su 

although  not  superseded,  shall  be  forthwith  discli 

the  King's  Bencn  or  Fleet  prison,  as  to  all  sue] 

which  they  have  been  or  shall  be  supersedeable' 

rule  extends,  however,  only  to  prisoners  in  act 

within  the  walls  {g).    And  the  marshal  or  wardi 

compelled  to  judge  when  a  prisoner  is  supersedea 

to  discharge  him  under  this  rule,  but  the  prisoner 

to  the  court  or  a  judge  (A). 

How  supeite       Hew  Supersedeas  obtained^  i^cJ]   The  rules  of  7 

SSd,^     ZT.,  26  O,  3,  state,  that  the  defendant  shall  be  d 

the  several  cases  above  mentioned,  by  supersede 

(a)  SeethefonDernilesinQ.B.ofT.T.,  Beodi  and  CommonPI 
M  0. 3 :  and  VL  T.,  A7  0. 3:  and  5  B.  &  custody  for  tis  mootlu 
Ad.  457.  lupcnedeable,  ahhoui^ 

(b)  See  form,  ChiL  Fomu,  fiOl.  were  to  be  finthwiih  di 

a  See  the  former  rules  in  Q.  B.,  T.  T.  custody.  (R.  T.,  19  G.  S^ 

.  T.  1816:  A  B.  &  Ad.  4A7:  fi  M.  &  4.  C.  P.) 

SeL  fifiS.  (r)  Sig^en  t.  Brm,  5 1 


(<f)  Siggen  T.  BrMty  A  B.  ft  Ad.  44&.  Jft)  WMtum  v. 

(e)  Ftrg^mm  t.  BArcif  Ma/ton,  i  Jurist,  410:  and  see  SknM  t.  Mm 

82a  P.  143. 
(/)  By  former  rules  of  the  Queouli 
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Kcording  to  the  course  of  the  coait,  upon  entering  a    cbak  it. 

K»  appeannce,  unless,  upon  notice  given  to  the  plmn-     ^*^'  '• 

rttorae^r,  good  cause  be  shewn  to  the  contrary.    The 

tlieiefore,  of  procuring  the  defendant's  discharge  in  the 

cues  above  mentioned,  is  as  follows: — 

le  defendant  be  in  the  custody  of  the  marshal,  pet  a  if  in  Ciutody 

tmueifrom  the  clerk  of  the  papers  <U  the  prison;  then^  "'Ma"*^ 

'anmmoms  requiritkg  the  plaint^ s  attorney  to  attendy 

tpiratkn  of  two  days  or  more  after  the  taking  it  outy 

jftdgsy  to  shew  cause  why  the  defendant  should  not  he 

idj  S^.  {%);  and  serve  it  upon  the  plaint^ s  attorney  or 

9  days  or  more  before  it  u  returnable.    One  summons^ 

» is  siMdent  (ir).    If  the  plaintiff's  attorney  consent  to 

,  yet  the  consent  indorsed  on  the  summons,  and  the  judge 

t  an  order  accordingly;  or^  if  the  plaintiffs  attorney 

^y  but  the  cause  be  not  deemed  sujlctentj  the  judge  will 

lie  order;  or,  if  the  attorn^  do  not  attend,  then,  after 

kalf-am-houry  make  an  affidavit  of  the  service  of  the 

and  of  your  attendance  (/),  and  the  judge  will  make  the 

)•    In  town  causes,  this  order  is  absolute,  in  the  first 

but,  in  country  causes,  it  is  usually  but  an  order 
ess  cause  be  shewn  within  four  days,  or  such  other 
the  judge  shall  think  reasonable,  and  which  will 
k  be  made  absolute,  if  no  cause  be  shewn  (n). 
e  order  being  made,  serve  a  copy  of  it  upon  theplain- 
mey,  enter  a  common  appearance,  as  directed  VoL  L 
'  get  a  certificate  from  one  of  the  masters  of  your  havina 

^Then,  take  this  certifieate  and  order  to  the  marshals 
i  the  prisoner  will  thereupon  be  discharged  without  a 
sas,  upon  payment  of  his  fees, 

the  defendant  be  m  custody  of  the  sheriff,  &c.,  get  of  Sheriff: 
^lo/rr  a  certificate  ^  the  causes  the  defendant  is  ch^irged 

and  make  an  affidavit  of  the  gaofer's  having  signed 
(/>)•  Then,  take  out  a  summons,  and  obtain  and  serve 
,  and  enter  an  appearance,  as  is  above  directed  (q), 
t  a  precipe  for  the  supersedeas  on  plain  paper,  atid 
the  supersedeas  on  a  plain  piece  of  parchment  (r)  ;  and 
f  and  the  certificate  of  the  metster  above  mentioned,  to 
e  masters,  who  will  sign  the  supersedeas ;  get  it  sealed, 
fy,  leave  the  writ  with  the  gaoler  of  the  prison,  who  will 

discharge  the  defendant,  upon  payment  of  his  fees  (s), 

feet  ofit,"]  We  have  already  considered  the  eflFect  of  a  The  EflSect 
B#,  mite,  865.  of  it. 

lie  nisi  for  the  supersedeas  is  no  stay  of  the  proceed- 

'  Mmn.  CUL  l^onns,  504.  101. 

f  W.  4k  tf.  SBi    By  that  rule       (D  See  the  form  of  tffldaTit,   Chit. 

.  ttattt  '*  the  order  of  a  judee  Fornu,  MS. 
fmtm  of  a  priMxier  on  the      (m)  Id.  MS. 
pbmtUTt  neglect  to  declue.       [n)  R.  H.,  2  W.  4,  r.  89,  auprut  n.  [k), 

0  trki  or  final  judgment  or       (o)  See  the  form,  Chit.  Forms,  MS. 

1  (toe  time,  may  be  obtained       {p)  Id.  505. 
I  doom  ■umxnone  icrred  two       {q)  Id.  504. 

h  ie  ntumable;  tuch  order  (r)  See  the  form  of  a  wpginwfaM  for  not 

wm  bcbw  abaolute;  and,  bi  declaring.  Chit  Formi ,  506;  for  not  pro- 

Mi,   unHM  cauie  thaU  be  ceeding  to  trial  or  final  judgment.  Id. 50^; 

D  Ibar  dayi,  or  withfai  luch  the  like  for  not  charging  tM  defendant  m 

t  at  the  jute  alMai  direct"  execution.  Id.  fiOa 

vptaeCk«>TWld,NtwPraet  («)  See  JoiMr  t.  Londsr,  A  T.  R.  754. 
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the  defendant  in  execution  (f). 

3.  Dischar^  o/ Prisoners  umder  iMoivmU  AcU. 

Procwdmgi  Proceedings  under  Stat.  48  C?.3,  c.  123,  s.  1.]  **  AH  pe 
n?3?c.'i5o,^  "I  execution  upon  any  judgment  (u)y  in  whatsoever  «« 
"•  1-  same  may  have  been  obtained,  ana  whether  such  court 

1>e  not  a  court  of  record,  for  any  debt  or  damages  not  exo 
the  sum  of  20/.  exclusive  of  the  costs  recovered  hy  sacb 
ment,  and  who  shall  have  lain  in  prison  thereupon  f 
space  of  twelve  successive  calendar  months  next  befo 
time  of  their  application  to  be  discharged  as  hereinaftei 
tioned,  shall  and  may,  upon  his,  her,  or  their  api^licat 
tlmt  purpose  in  term  time,  made  to  some  one  of  lus  mi 
superior  courts  of  record  at  Westminster,  to  the  satis 
of  such  court,  be  forthwith  discharged  out  of  custod; 
such  execution  by  the  rule  or  order  of  such  oourt,^ 
In  what  cases  "^he  statute  extends  only  to  persons  in  actual  casta 
'Y^»''*nt  «i-  a  defendant  who  luis  merely  had  the  rules  of  the  prisoi 
Di^harge.'*  >vithin  it(r).  And  the  imprisonment,  to  entitle  the  ] 
his  discharge,  must  be  immediately  previous  to  the 
cation  (^).  The  twelve  months  are  reckoned  inclu 
the  day  the  party  was  charged  in  execution (y).  Thei 
defendant  charged  in  execution  on  the  27th  Novemlx 
apply  <)n  the  26th  of  November  in  the  following  ^ 
1  he  statute  is  not  confined  to  parties  in  custody  for  o 
extends  to  a  party  in  custody  in  execution  for  danu 
covered  in  an  action  of  trovcr(o),  or  for  an  assault  (6^ 
crini.  c'(.)ii.(c),  or  in  an  ejectment,  though  the  damages 
minal('i?).  It  applies  only  to  persons  in  execution  upc 
mcnts  in  civil  actions(tf) :  it  doi^s  not  extend  to  a  part 
ecution  under  a  writ  de  contumace  capiendo  {f)y  or  on  an 
ment(^r7).  It  seems  doubtful  whether  it  extends  to  c 
in  execution (/*).  The  defendant  is  entitled  to  be  dis 
though  the  debt  amounts  to  20/.  precisely  (i).  And  a 
the  sum  for  which  a  defendant  has  remained  twelve 
in  execution  exceeds  20/.  by  the  one  shillitig  dama^ 
action  of  deity  he  is  entitled  to  his  discliargc;  the 
beyond  that  sum  being  considered  only  as  cons 
costs (/•).  Where  a  defencbmt  had  given  a  warrant  o 
ney  fur  debt  and  costs  to  an  amount  exceeding:  20/.,  a 
the  original  claim  was  less,  and  had  remained  in  execu 


it)  Rdttinmrtt  v.  Creswell,   2  M.  &  W. 
41(1. 

{u)  Sec  R.  V.  Ihtnne,  2  M.  &  Sel.  201: 
Rotflanrt;  V.  Heirliftg,  3  Id.  2K2. 

(!•)  Rnrnard  v.  Symondtt.  .I  DowL  520: 
Sumptuifi  V.  Motizanif  id.;  2  M.  &•  W. 
311,  S.  C;  GUhtrt  ▼.  Pope,  r.  DowL  449;  2 
M.  &  W.  311,  S.C.;  mi  lide  Moti^Afy  v. 
n'fbb.  4  Dowl.  .WO,  where  tlic  dt^iendant 
occuicmally  had  day  rules. 

IS)  StuftbhifT  V.  M'Gmtht  7  DowL  3S8. 

(y)  Atifot.,  1  DowL  li>o. 

(3)  PiM^kera  v.  tVilkint,  7  Dowl.  Wi. 

{a)  Stttkh  V.  fVwrun.  1  H.  dc  W.  tt3. 

(6)  Winter  V.  ICWoW,  3  Nev.  A  M.  315; 
]  A.  dc  I-:.  24,  &  C. 

(f)  Cwidf^Uaw  V.  R(Ahtg9,  3  Bing.  N. 
C.  1 ;  5  DowL  IJW,  &  C. 

{4)  Doe  V.  Hindair,  3  Btog.  N.  C.  778; 


.5  DowL  615,  S.  C.  .•  Doe  r.  — 
m:  Doe  V.  H'ani,  2  M.  ft  W 
Smith  V.  Pnytan,  7  DowL  671 :  • 
V.  RefmiiiiLt.  10  B.  &  C.  484. 

{p)  R.  V.  Huhhard,  10  Kaat,  4 
V.  Mvrriand,  2  B.  &  Aid.  iil  t  Jl 
2  M.  &  SeL  2i(I:  ML  v.  Ch0brd, 
58. 

(/)  Ex  p.  Kaife,  1  B. &  A<L I 

(«r>  Doe  Vpton  v.  Beweom,  1 
R.  V.  Hubbard,  ID  Eaat,    4(J8 
i£c«w«,  3DOWLG49L 

[h)  See  TiMmuuih  r.  Tk^kt 
C.114;  5M.  &R.  44.&C.«a 
Imce  y.  HewHttg,  5  M.  ft  SdL9 
frjr  V.  Wrbb,  7  DowL  568. 

(i)  Thommm  v.  KimM,  4  Dovl 


Under  Hat.  48  G.  3,  e.  123,  «.  1.  869 

moaot  twelve  successive  months^  he  was  held  not  en-    CBAr.  !▼. 

in  his  discharge  under  the  act(/) ;  nor  is  a  prisoner  skct.  i. 
ed  to  his  discharge  under  the  act  if  the  deht  exceeds 
ithough  the  excess  consists  of  interest  only,  which  has 
<1  after  action  brought  (»).  Though  the  judgment  is  in 
)r  KXML,  yet,  if  the  execution  against  the  defendant  is 
I  than  20/^  he  may  be  discharged  out  of  custody  under 
)ve  act,  without  reducing  the  judgment  (n^.  It  is  no 
for  reftising  a  party  his  discharge  under  this  act,  that 
been  brouffnt  up  under  the  compulsory  clauses  of  the 
wt,  and  has  refused  to  deliver  in  his  schedule  (o). 
itate  contemplates  cases  w^here  there  might  be  pro- 
I  against  the  prwertw  of  the  debtor  (^).  On  an  appli- 
6r  a  prisoner's  discharge  under  this  act,  it  was  ob- 
hat,  within  the  twelve  montlis,  he  had  several  times 
the  rules  of  the   Queen's  Bench  prison;   the  court 

it  to  the  master  of  the  Crown  Office  to  inquire  into 
^  and  if  he  found  the  prisoner  had  been  out  without  a 
',  he  was  not  to  be  discharged  (^).  Where  the  pri- 
lunatic,  the  application  may  be  made  by  his  wife(r). 
It  to  be  dischai^ed  under  this  act  is  not  wected  by  the 
'.  c.  110^  4.41(f). 

^plication  for    dischai^  must  be  made  to  the   su-  To  what 
ourt  out  of  which  the  process  i8sues(<),  and  cannot  Sl2IIid**Jppiy. 
taincd  before  a  judge  at  chambers (v).    If  the  action 
inferior  court,  the  application  may  be  mode  to  any  of 
ts  at  Westminster  in  term  time(p;. 

lode  of  proceeding,  as  pointed  out  by  Mr.  Chapman  (v^,  Appiicatioo» 
leful  work  on  the  practice  of  the  Court  or  Queen  s  ****^  "•***■ 
8  thus: — Obtain  from  the  keeper  of  the  prison  in  which 
dant  %»  confined  a  certificate  of  his  cofnmitmenty  with  a 
he  causes.  Serve  a  ten  dayr  notice {x)  on  the  plain- 
r  aaeni  of  the  defendants  intention  to  apply  to  the  court 
iseiarge.  The  signature  to  the  gaoler's  certificate  must 
d  ly  ajtdatfit.    Mate  also  an  affida/r>it  of  service  of  the 

tM  plaint^;  the  defendatit  must  also  inale  an  affi- 
thai  the  deot  or  damages  for  which  he  is  confined  in  the 
>  mot  exceed  20/.,  exclusive  of  the  costs;  and  that  he  has 
fmed  in  prison  thereon  for  the  space  of  twelve  calendar 

Cfive  the  gaoler^ s  certincate  and  the  affidavits,  with  a 
r  counsel  to  move  for  the  defendant's  discharge,  and  the 

be  absolute  in  the  first  instance  {a).    In  the  Exche- 

b    «.    fTMf*.    1    Dowl.    19:  lu)  KeOy  r.  Diekmton,  I  DowlSAB, 

ML  330:   AoMfiMM  v.  iMndeU,  (r)  Shftrt  t.  WUliamt,  4  DowL  307. 

17.    The  natfon,  howerw,  ihr  [w)  Chim.  Prao.  327. 

am  wamaa  doubtful,  and  lee  (j-)  See  the  fomu,  Chit.  Fonna,  MOi 

i  CQcnovit,  Rathttona  v.  ftac-  (jr)  Pott,  870. 

.81.  (s)  S«a  the  form.  Chit  FormB,  50!). 

rv.  BNm,  9  DowL  740;  3  II0&  (a)  R.  H.,  2  W.  4.  r.  00.    By  that  rule, 

7,  8.  C  *'a  rule  or  order  for  the  diacharge  of  a 

«T.  ftriknr,  3  DowL  451.  debtor  who  has  been  deumed  in  execu- 

WkUt^  1  DowL  66:  Dmcit  v.  tJon  a  year  for  a  debt  under  SIV.,  may  be 

Ita^  N.  C  250 ;  A  DowL  344,  made  abcolute  in  the  flnt  instance,  on  an 

tr  ▼.  Otmkamj  6  DowL  706:  affidavit  of  notke  given  ten  dav»  before 

vigr,  8  N«T.  &  M.  814.  the  faitended  ai>plication,  which  notice 

Km^B  1  B.fe  Ad.  65^  may  be  given  before  the  year  expires.** 

p.  t%omm§,  Mich.  18S6:  Chap^  (SeeDoelM  v.  Rogan,  2  B.&  C.  BlM;  4  D. 

&  R.361.  &  C.)     It  waa  formerly  only  a 

r.  ihmltr,  8  Nt.  ft  M.  814.  rule  nM   in   the  Common  Pkaa^     (7 

V.  X«v,  7  DowL  48&.  TaunL  37,  467)- 
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ProeeediiigB  ty  Frimmem* 


III. 

Paet  ti. 

Onlkvounble 
Termhiatkio 
or  Compro- 
miaeof  the 
ActkNi. 


when  the  adfan 


Incmeof 
Bankruptcy. 


After  Death 
of  thePlaiii- 
tifT. 


A  priaoner  dull  be  disduoged  npon 
ing  bail  at  any  time  before  judgment  (jrj 

A  prisoner  shall  also  be  disehamc 
abated,  discontinued,  or  decided  in  nis  lavoar.  S^  V  4 
prisoner  settle  or  compromise  the  debt  with  the  plafart^  fl 
plaintiff  (or  more  properly  his  attorney)  shall  give  tfaft  J 
rendant  a  discharoe  in  writing;  and  npon  this  bring  k^ 
vnih  the  marshal  or  gaoler,  the  prisoner  shall  be  9 
charged  (xr).  Or,  if,  after  judgment,  ne  pay  the  amooft 
it  to  the  plainti£P  or  his  attorney,  they  are  bound  st  Ihl 
peril  to  dischaige  him ;  and  where  a  defendant  in  exeeiti 
tendered  the  amount  of  the  judgment  to  the  plaintiff  and 
his  attorney,  and  required  them  to  sign  his  dischaige,  vhl 
they  refused  to  do,  unless  he  would  also  satisfy  a  demaiid  tl 
had  on  him  for  costs  on  another  account,  the  court  held  tl 
the  defendant  might  maintain  an  action  on  the  case  sgu 
them  for  his  subsequent  detention  (a).  As  the  attorney, 
strictness,  has  a  lien  on  the  judgment  for  the  amount  <» 
costs  (&),  the  dischaige,  more  properly,  should  be  given  bv  h 
as  above  mentioned;  but  a  discharge  by  either  will  be \ 
ficient.  And  where  a  plaintiff,  bavins;  his  debtor  in  execal 
for  500/.,  entered  up  satisfieKstion  on  Uie  roll  by  a  different 
tomey  from  that  he  had  employed  in  the  cause,  upon  the 
fendant^s  acreeing  to  pay  him  120/.  at  a  future  time;  upc 
motion  to  dischaige  the  defendant,  which  was  opposed  by 
plaintifTs  attorney,  on  the  ground  of  his  /teit,  the  court! 
that,  iiltliough  there  appeared  to  be  a  fraudulent  coUu 
between  the  plaintiff  and  the  defendant,  they  had  no  powe 
detain  the  defendant  in  prison  after  satisfaction  was  entered 
on  the  record (c).  If  the  prisoner  be  in  execution  at  the  1 
of  his  discharee,  his  discharge  amounts  to  a  satisfsiction  of 
debt,  even  altnough  he  was  dischai^d  upon  giWng  a  secui 
which,  on  account  of  an  informality,  aften^ards  l>ecame 
available  {d) ;  but  othen^'ise  if  he  were  in  custody  upon  mi 
process  merely  («). 

If  a  prisoner  become  bankrupt,  and  obtain  his  certific 
if  the  debt  for  which  he  is  in  custody  be  provable  undei 
comniiftsion,  he  shall  be  discharged  out  of  custody  upon  a] 
cation  to  a  judge  at  chambers  (/).  Even  before  he  obt 
hb  certificate,  if  the  plaintiff  elect  to  prove  under  the  com: 
sion,  he  must  first  dischaige  the  defendant  out  of  cust 
before  he  will  be  permitted  to  prove  (g\ 

Also,  in  a  case  where  the  wife  of  a  pnsoner  became  admi 
tratrix  to  the  plaintiff,  the  court  oraered  the  defendant  t 
dischai^gcd  (A);  and  the  Court  of  Common  Pleas  have  goi 
far  as  to  discharge  a  prisoner  in  execution,  after  the  plaint 
death,  upon  service  of  a  rule  nisi  upon  the  next  of  km,  an* 


(y)  See  VoL  L  61S.  613.  1  T.  R.  557. 

(3)  See  VoL  1. 543:  lee  BtM  t.  Omtmt,       <•)  MS.,  H.  1882:  «Mte,  VoL  1. 43 
3  B.  &  B.  3;  6  Moore.  65,  S.  C.  (/)  6  G.  4,  c  16,  a.  126.     See 

(o)  Crozer  v.  VUHmg^  6  D.  &  R.  189;  4    Bkt.  L.  210,  281,  4th  ed.:  mi»,  V 
B.  &  C.  2A,  &  C 

ib)  Sec  VoL  I.  an.  87. 

(c)  Marr  v.  Smith,  4  B.  At   Aid.  466: 
ante.  Vol.  L  H7,  M. 

((f)  Ante,  VoL  I.  455:  Jaipim  ▼.  fFiAjf« 


47a 
(/r)  6  G.  4,  c.  16,  >.  58.    S«e  Arch. 

(*)  P9m  y.  JMlt,  8  T.  R.4Q7. 


Aueioiye  ^,  qftw  Ikatk  rf PlaM^.  873 

AewHf  It  appearing  that  the  next  of  kin  did  not  intend    Craf.  it. 

niuster  (f).    Bat  that  conit  refused  to  discham  a  de-     ^**^- ^- 

It  out  <a  custody  in  execution  at  the  plmntifrs  suit, 

gh  the  application  was  not  made  until  eighteen  months 

le  death  of  the  latter,  it  appearing  that  he  had  appointed 

H8  who  were  still  aliTe,  and  had  not  assented  to  the 

^(1).   And  where  administration  had  been  taken  out, 

trtrefased,  without  tlie  authority  of  the  administratrix, 

n^  the  defendant  out  of  execution  after  the  death  of 

intiff,  although  his  administratrix  and  assignees  dis- 

sU  interest  in  the  action  {l). 

mm  T.  HaHbek,  9  New  Rep.       (»)  Dtoufbrd   v.  GauU$mUh,  8  Moore, 
MMy.JfartiN,  1  B.  &P.  176:    145. 

.  T.  nMto,  I<L  336:    bat  lee       (/)  Voihergar.  Watton,  4  Bing.  711;  1 
imwtt,  1  Blng.  4S1;  8  Moore.    Moa  &  P.  743,  &  C. 


870 


Proeeedmffs  by  Primmen. 


•  Book  hi.  qaer,  where  a  defendant  is  in  cnstody  of  any  other  offii 
^^^"^  "•  the  warden  of  the  Fleet,  a  copy  of  the  causes,  ceitifio 
gaoler  or  verified  hy  affidavit,  must  he  produced  on  tl 
cation(&).  Draw  up  a  rulCj  serve  a  copy  an  tke  pbu 
and  deliver  the  oriffinal  rtUe  to  the  sheriff  or  keeper  efi 
in  which  the  defendant  is  confinedy  to  warramt  the  d 
A  notice  of  the  application  should  he  served  on  the 
personally  (<f^  and  not  his  attorney,  whose  authoril 
when  the  juogment  was  signed  f  e),  unless  indeed  the 
cannot  he  found  (/),  or  umess  tne  attorney  still  conti 
agent  (^).  Service  on  one  of  two  lessors  of  the  plaintiff 
sufficient  where  the  other  had  no  interest,  and  coul 
found  (A).  But  it  is  not  absolutely  necessary  to  give  th 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  he  given,  it  is  only  a  rule  nisi  (t )  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  e* 
with  the  name  of  that  in  which  he  is  in  execution  (j 
rule  must  he  served  on  the  plaintiff,  (or  his  agent,  i 
any,  and  the  plaintiff  cannot  he  found),  an  affidan 
service  made,  and  a  brief  given  to  counsel  ''  to  moy< 
the  within  rule  absolute;"  if  no  sufficient  cause  be  si 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  he 
there  must  be  a  separate  motion  m  each  casef/). 
soner  is  entitled  to  his  discharge  as  a  matter  ot  rig] 
court  are  satisfied  as  to  the  fact  of  his  imprisonment 
custody  for  twelve  months,  &c.(m).  Where  the  rule 
rule  ntsi,  the  court  have  no  power  to  order  cause  to 
at  chambers (f»).  If  notice  of  the  application  foi 
charge  was  given,  and  the  application  he  successfull; 
in  the  first  instance,  no  costs  are  allowed  to  the' 
creditor  (o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudul 
^^^^  ?"  taincd  by  a  statement  to  the  court,  which,  if  true,  ^ 
pcriyob™^"*  title  him  to  be  discharged  under  the  act,  he  is  lia 
tained.  apain  taken  in  execution,  and  remanded  by  rule  of  c* 

the  sheriff^  or  keeper  of  the  prison  who  mav  have  d 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(b)  Short  y.  WiOtanut,  4  DowL  357. 

(e)  Johnson  v.  Rmittiedfre,  5  DowL  579. 

(d)  George  v.  Fr^,  4  Dowl.  273:  see 
Biddulph  V.  Grev,  5  Dowl.  40(1 

(0)  Johnson  V.  RoutMge,  5  DowL  579: 
Gm^doH  V.  Twine,  4  IdL  580:  Kellp  ▼. 
Dickenson,  1  Id.  546. 

(/)  See  BnuUeif  v.  Webb,  7  DowL  .'i88. 

ifr)  Granfrer  t.  iVUkee,  14  I^.  Obs. 
116:  Shiicock  v.  Pasennm,  7  C  8e  P.  889: 
VFUson  V.  Mokler,  1  DowL  549:  George 
y.  Frtf,  4  Id  97a  If  not  served  on  the 
pbintiflT,  when  it  might  have  been,  the 
defendant  may  still  obtain  a  rule  nM  for 
his  discharge,  to  be  served  on  the  phUntiflT. 
{Johnson  v.  Rovtlerige,  5  DowL  579). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  thiU  then  is  no  personal  repre- 
sentative, befbre  service  of  notice  on  the 
plaintiff's  attorney  will  be  deemed  suffi- 
cient. (Ex  p.  Meher,  4  DowL  S75;  I  H. 
*  W.  MS,  &  C)  Where  It  appeared  that 


the  plahitiff  had  died  inttstb 
no  administration  had  beet 
but  that  his  wife  was  livini 
was  granted  to  be  served  on 
the  attorney  in  the  cmwmt,  w 
terwards  made  absolutes    ( U 
{h)  Doe  SmUh  r.  Pn^tom,  't 
(I)   See  fir  p.  NeUsom,  7 
JWiewmw  V.  WUkes.  Id.  487: 
Addams,  2  DowL  111;  I  C  i 
Tyr.  904.  &  C:  Moore  v.  Gto 
iJ)  KeOif  V.  DUJcenssm,  I  I 
{k)  Cowley  V.  Bussett,   4 
Menee  v.  Grocev,  id.  854:  M 
son,  6  Id.  403;  Baker  v.  %* 
(/)  Anon,,  3  Leg.  Otai*  7& 
(m)  Stace^  v.  WltUmmd,  1 

tMte,  ODD- 

(n)  Janes  t.  Firs  AUmms, 
1C.&M.855:  3TTr.M4.4 
(0)  AMm.,  1  DowL  148. 


Duekarsie  of,  under  Ituahent  Aeii,  ^.  871 

■  esope  in  conaeqnence  of  such  diichaive  (f>).    If,  there-    chap.  it. 

^•jnuoner  obtain  his  dischaige  ^adufentlyy  an  applica-     ^*^-  '• 

JUst  be  made  to  the  court  for  **  liberty  to  sne  out  a  new 

li ifunst  the  defendant;"  this  must  l>e  supported  by  an 

nit  of  fiuts,  to  shew  in  what  manner  the  discharge  was 

spoiy  obtained ;  g^ve  a  brief  to  counsel,  with  the  affidavit 

ne  for  the  rule ;  it  is  a  rule  nirt,  and  must  be  served  on 

ifendant,  but  does  not  require  personal  service ;  make  an 

rit  of  Benrice,  and  give  a  brief  to  counsel  to  move  to 

the  mle  absolute ;  if  the  rule  be  made  absolute,  then 

it  the  aqrioM  ad  ioHsfaeiendum  in  the  usual  way  ( q), 

eeedmffi  wider  the  Lordi  Ad."]    The  act  of  1  <St^  2  F,  ^^^ 

».  110,  enacts,  that  from  and  after  the  passing  of  that  lo^U'  Act 

0  prisoner  for  debt  shall  petition  any  court  for  his  or 

icnarge  under  the  Lords'  Act,  32  (?.  2,  c.  28  (r).    And 

ne  aecdon  enacts,  that  no  creditor  of  any  prisoner  shall 

n  any  court  for  the  exercise  of  the  compulsory  powers 

against   debtors  under   the  provisions  of  the  Lords* 

)•    The  96th  section  of  the  same  act,  however,  em« 

\  tiie  detaining  creditors  of  prisoners  in  execution,  to 

by  Detition,  to  the  insoherU  court,  for  an  order  to 

te  denndant's  estate  in  the  provisional  assignees  of  that 


rnl  Preeeedinos  tigain^  Ifuolvents  digeharged  under  Subtequent 
Aei.'\  By  a  discliarge  under  the  Lords'  Act,  (which  J^2^iSg,. 
re  seen  cannot  take  place  since  1  S^2  V,c,  110,  «.  119),  vents  dis- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  JhJ'jEOTdl"***'^ 
) ;  even  if  he  subsequently  promise  j^ayment,  it  has  Act 
onsidered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  (m).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
s^''  other  than  and  except  his  wearing  apparel,  tools^ 
>  the  amount  of  10^.,  as  before  mentionea  (9).    As  to 
»de  of  proceeding  in  such  a  case,  see  afUe^  826. 

4.  Discharge  0/ Prisoners  ly  other  Means, 

iaoner  will  be  entitled  to  his  discharge,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  claims  tL 
by  him,  or  with  his  authority  or  privity  (arV  writ 

o  what  defects  in  an  affidavit  to  nold  to  nail,  or  in  a  Defect  inWr it, 
^  capias^  will  entiUe  the  prisoner  to  his  discharge,  see  ^^ 
484, 500,  620. 

}.  J^  e.  IS8, 1.  L  Work,  VoL  II.  p.  917. 

IBB.  Pnct  330L  (0  See  Workman  t.  lAriirtf,  Cowp*  SS, 

to  tlw  \nm  md  practice^  ifrtien  at,  n.:  Pagett  t.  IVheaie,  8  Doug.  669. 

■Mi  of  the  Lotde*  Act  were  in  (u)  MS.,  M.  1814:   fFUmm  v.  Kemp^  9 

I,  liw  mder  is  reCnrred  to  Tkld's  M.  Ac  Sel.  fiOS;  VoL  I.  471.     But  this 

■Ml  Ardiboltf  s  Pnct,  Snd  ed.  seems  questiouable.    And  see  Horton  v. 

3»tol4a.  MIogrrUge,  6  Taunt.  003,  n.:    Hait  v. 

to  the  tew  and  orectioe  when  Former,  SW.  B1.784. 

rMooiof  tlie  Lorv  Act  were  In  (r)  32  0. 9,  c.  SB,  s.  SO. 

,  MS  the  61b  editioa  at  this  {k)  VoL  1.61,  AS. 
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'  Book  hi.  auer,  where  a  defendant  is  in  custody  of  any  other  > 
^^^"^  "•  tne  warden  of  the  Fleet,  a  copy  of  the  canaes,  ceiti 
gaoler  or  verified  hy  affidavit,  must  he  produced  oi 
cation r&).  Draw  up  a  ruUj  serve  a  eom  en  tke  j, 
and  deiiver  the  original  rule  to  the  sheriff  or  ieqper  c 
in  which  the  defendant  is  confined^  to  warramit  1h 
A  notice  of  the  application  should  he  served  on  1 
personally  {d\  and  not  his  attorney,  whose  authi 
when  the  juagment  was  signed  {e\  unless  indeed  t 
cannot  be  found  (/),  or  umess  tne  attorney  still  cc 
agent  {g).  Service  on  one  of  two  lessors  of  ue  plain* 
sufficient  where  the  other  had  no  inter^t,  and  c 
found  (A).  But  it  is  not  absolutely  necessary  to  give 
though  it  is  a  great  saving  of  expense  to  the  pri 
no  notice  be  given,  it  is  only  a  rule  nisi  {%)  in  the  fi; 
The  name  of  the  cause  stated  in  the  notice  must 
with  the  name  of  that  in  which  he  is  in  execution 
rule  must  be  served  on  the  plaintiff,  (or  his  ageni 
any,  and  the  plaintiff  cannot  be  found),  an  affic 
service  made,  and  a  brief  given  to  counsel  **  to  mi 
the  within  rule  absolute;"  if  no  sufficient  cause  be 
rule  will  be  made  absolute  of  course,  and  must  thi 
up  and  served  as  above  (it).  Where  a  defendant  h 
in  custody  more  than  twelve  months  on  two  ju 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was 
there  must  be  a  separate  motion  in  each  case(/) 
soner  is  entitled  to  nis  discharge  as  a  matter  of  i 
court  arc  satisfied  as  to  the  fact  of  his  imprisonmc 
custody  for  twelve  months,  &c.(m).  Where  the  r 
rule  ntsiy  the  court  have  no  power  to  order  cause 
at  chambers(n).  If  notice  of  the  application 
charge  was  given,  and  the  application  ne  successfi 
in  the  first  instance,  no  costs  are  allowed  to  t] 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  frauc 
where  Di«-  taincd  hy  a  statement  to  the  court,  which,  if  trm 
peri/ob^^"^  title  him  to  be  discharged  under  the  act,  he  is 
ac^ain  taken  in  execution,  and  remanded  by  rule  oi 
the  sheriff  or  keeper  of  the  prison  who  may  hav 
him  under  a  rule  so  obtained,  is  not  to  be  liable 


tained. 


(6)  Short  y.  WUHoma,  4  DowL  357. 

(c)  Johnmm  v.  Hfmttisdipe,  &  DowL  579. 

{d)  George  v.  Fry,  4  Dowl.  273:  see 
BkUulph  V.  Grav.  5  DowL  400. 

{e)  Johnaon  v.  Routiedge,  H  DowL  579: 
Gm-don  v.  Twine,  4  Id.  5B0:  Keli^  v. 
DiekenMin,  I  Id.  546. 

(/)  See  Bradley  v.  Wtbb,  7  DowL  588. 

ig)  Granger  v.  WiOcee,  14  Ij&f.  Obs. 
116:  ShUcoek  v.  Vanman,  7  C  &  P.  889: 
WUmm  V.  Makler,  1  DowL  549:  George 
▼.  Fry,  4  Id  273.  If  not  served  on  the 
plaintifT,  when  it  miaht  have  been,  the 
defendant  may  still  obtain  a  rule  ni$A  for 
his  discharge,  to  be  served  on  the  plaintifT. 
IJchneon  v.  Rtmtled(te»  5  DowL  579). 
Where  the  plaintiff  is  dead  It  is  necesory 
to  shew  that  thoe  is  no  personal  tepn- 
tentative,  before  service  or  notice  on  the 
plaintiff's  attorney  will  be  deemed  suffi- 
cient. (Br  p.  Rioter,  4  DowL  275;  1  H. 
ft  W.  618,  8,  C)  Where  it  appeared  that 


the  pUUntiff  had  died  int 

no  administration  had  I 

but  that  his  wife  was  li' 

was  granted  to  be  served  > 

the  attorney  in  the  cauw 

terwards  made  abeolufib 

{h)  Doe  Smith  v.  Poyen 

(<)   See  J£r  p.  Neiltem 

Magntnf  v.  WiUtee.  Id.  46 

AMttnui,  2  DowL  111:  H 

Tyr.  904,  &  C*  Afoorv  ▼. 

(i)  KeBy  v.  Diekenmm, 

{k)  OrtcUiy  V.  AiMeff, 

Menoe  v.  Gnmer,  Id.  854: 

mm,  6  Id.  ^3;  Baker  t.  i 

(/)  ifmm.,  3  Leg.  Obi. ' 

(m)  Staeey  v.  FMtend 

ante,  868. 

(n)  Janea  v.  FUz  AUtan 
lC.ftrM.8Sft:  3Tyr.Si» 
(0)  if  mm.,  I  DowL  14& 
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■  flie^  in  coDBequence  of  such  discbaive  (0).    If,  there-    craf.  iv. 

^tjffttoner  obtain  his  dischaige  fraudulently,  an  applica-     ^**^-  ^-  _ 

waui  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 

L^gunst  the  defendant;"  this  must  ba  supported  by  an 

i*H  of  fiKtfl^  to  shew  in  what  manner  the  discharge  was 

ipoly  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 

9fe  for  the  rale ;  it  is  a  rule  nisiy  and  must  be  served  on 

iftodant,  but  does  not  require  personal  service ;  make  an 

rit  of  service,  and  give  a  brief  to  counsel  to  move  to 

the  nile  absolute ;  if  the  rule  be  made  absolute,  then 

tt  the  eapioM  ad  wHsfacUndum  in  the  usual  way  (  ^). 

CMdm^  wnder  the  Lwdi  Aa."]    The  act  of  lSf2  V,  ^^^^ 
«•  119,  enacts,  that  from  and  after  the  passing  of  that  jxmu*  acl 

0  prisoner  for  debt  shall  petition  any  court  for  his  or 
■eharge  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).  And 
ne  section  enacts,  that  no  creditor  of  any  prisoner  shall 
n  any  court  for  the  exercise  of  the  compulsory  powers 

against    debtors  under   the  provisions  of  the  Lords* 
)•    The  36th  section  of  the  same  act,  however,  em^ 

1  the  detaining  creditors  of  prisoners  in  execution,  to 
by  petition,  to  the  ifuoheni  court,  for  an  order  to 

«  defendant's  estate  in  the  provisional  assignees  of  that 

rni  Proceedings  agaitut  Insolvents  discharged  under  Subsequent 
Aci.2  By  a  discharge  under  the  Lords'  Act,  (which  J^SS!?S£i- 
re  seen  cannot  take  place  since  1  S^2  F.  c.  110,  «.  119),  venu  di»- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  SlfSmi?***' 
) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
onsidered  he  eannot  be  holden  to  bail  on  such  sub- 
t  promise  («).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
8  ^  lands,  tenements,  rents  or  hereditaments,  goods  or 
s^'*  other  than  and  except  his  wearing  apparel,  tools, 
y  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
»de  of  proceeding  in  such  a  case,  see  onto,  826. 

4.  Discharge  of  Prisoners  by  other  Means. 

ifloner  will  be  entitled  to  his  dischaige,  if  the  attorney.  Where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  eUi^tL 
by  him,  or  with  his  authority  or  privity  (x\  Writ. 

o  what  defects  in  an  affidavit  to  nold  to  bail,  or  in  a  Defect inWrtt, 
r  eapiasy  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
484^  500,  520« 

1. 3^  e.  183, 1.  L  Work«  Vol  II.  p.  917. 

ipn.  PncL.  3301  (r)  See  Workman  ▼.  L0aRr«,  Cowp.  S2, 

to  the  tev  and  i»nctice,  «^en  aS,  n.i  Pagtte  ▼.  fVheate,  8  Doug.  069. 

BMi  of  the  Lotds*  Act  were  in  («)  MS.,  M.  1814:   WUmm  v.  Kemp,  S 

W  dw  MMler  It  reliemd  to  TIdd's  M.  dc  Sel.  895;  VoL  I.  471.     But  this 

mad  Aithbold*s  Fnet.,  Snd  ed.  wema  questioumble.    And  «ee  Horton  v. 

JKtol40.  MogmrUge,  6  Taunt.  M3,  n.:    Hatt  v. 

to  tl»  lav  and  wactioe  wben  Verditr,  9  W.  Bl.  784. 

vMooiorthaLord^Aetwerehi  (v)  38  G.  2,  c.  88,  s.  80. 

,  aaa  the  Olh  aditioo  of  this  («)  VoL  1. 61,  M, 
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auer,  where  a  defendant  is  in  custody  of  any  otto  off 
tne  warden  of  the  Fleet,  a  copy  of  tne  canaes,  certific 
gaoler  or  verified  by  affidayit»  must  be  produced  on  t 
cation(&).  Draw  up  a  rfde^  serve  a  emf  en  tke  pU 
and  Miner  the  original  rule  to  the  sheriff  or  ieqper  ef\ 
in  which  the  defendant  is  eonfinedy  to  warramt  the  < 
A  notice  of  the  application  should  be  serred  on  the 
personally  (<^^  and  not  his  attorney,  whose  authori 
when  the  juagment  was  siapied  (e)^  unless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  coni 
agent  (g).  Service  on  one  of  two  lessors  of  uie  plaintif 
sufficient  where  the  other  had  no  inter^t,  and  con 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tl 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  is  only  a  rule  nisi  (f )  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  c 
with  the  name  of  that  in  which  he  is  in  execution  ( 
rule  must  be  served  on  the  plaintifF,  (or  his  agent, 
any,  and  the  plaintiff  cannot  be  found),  an  affida' 
service  made,  and  a  brief  given  to  counsel  **  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  be  8 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judj 
10/.  e^ch,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  m  each  case  (J), 
soner  is  entitled  to  nis  discharge  as  a  matter  of  li^ 
court  arc  satisfied  as  to  the  fact  of  his  imprisonmen' 
custody  for  twelve  months,  &c.(m).  Where  the  rul 
rule  nvfi,  the  court  have  no  power  to  order  cause  tc 
at  chambers (n).  If  notice  of  the  application  fo 
charge  was  given,  and  the  application  ne  successful] 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor  (o). 

If  the  prisoner's  discharge  be  unduly  or  fraudu 

taincd  by  a  statement  to  the  court,  wluch,  if  true, 

peri^fob*^^*"*^  title  him  to  be  discharged  under  the  act,  he  is  lit 

tained.  again  taken  in  execution,  and  remanded  by  rule  of  < 

the  sheriff  or  keeper  of  the  prison  who  may  have  • 

him  under  a  rule  so  obtained,  is  not  to  be  liable  tc 


Proceedings 
where  DU- 


(6)  Short  V.  WUHoma,  4  Dowl.  357. 

(c)  Johnmm  v.  Hfmttisdipe,  &  DowL  5/9. 

{d)  George  v.  Frp,  4  Dowl.  273:  see 
BkUtulph  V.  Groi/,  5  Dowl  4(1(1 

(0)  Johnmm  v.  Aoufterto*,  5  DowL  579: 
Gnrdun  v.  Twine,  4  Id.  5(M):  Kett^  v. 
DJelrmiMM,  1  Id.  546. 

(/)  See  Bradley  v.  Ff>M,  7  DowL  .^88. 

ig)  Grm/fer  v.  iVWeee,  14  I^.  Obs. 
116:  &tiiroek  v.  Pueaman,  7  C  &  P.  889: 
fVUton  V.  Mokler,  1  DowL  549:  Geor/re 
▼.  Frjf,  4  Id  273.  If  not  served  on  the 
plaintiff;  when  it  miaht  have  been,  the 
defendant  may  still  obtain  a  rule  nut  for 
his  discharge,  to  be  served  on  the  plaintifT. 
IJahtuon  V.  RoutUdfte,  5  DowL  579). 
Where  the  plaintiff  is  dead  It  is  necesory 
to  shew  that  thoe  is  no  personal  repre- 
sentative, before  service  of  notice  on  the 
plaintiff^s  attorney  will  be  deemed  suffi- 
cient. {Er  V.  RiOter,  4  Dowl.  275;  1  H. 
fr  W.  610,  8,  C)  Where  it  appeared  that 


the  plalnUff  had  died  inte« 
no  administration  had  bee 
but  that  his  wife  was  livic 
was  granted  to  be  served  on 
the  attorney  in  the  cause,  1 
terwardsmadeabaolufifc    (I 
{h)  Doe  Smith  r,  Pi^ftom, 
(0   See  J£r  p.  Neiltm,  ', 
Magfunf  v.  WWtet.  Id.  467: 
AMimu,  2  DowL  111;  I  C 
Tyr.  9(H.  &  C:  Moon  v.  a 
ij)  KeOif  v.  DMunsom,  I 
{k)  Qwlqr  V.  BumeB,    4 
Menee  r.  Gratwr,  Id.  854:  N 
mm,  6  Id.  493:  Ba*er  t.  %d 
(/)  ifmm..  3  L^.  Otai.  7& 
(m)  Staee^  v.  FlMmmd,  } 
ante,  868. 

(n)  Janet  r,  Fitt  AMmm; 
1  C.  ftrM.  SSft:  3  Tyr.  104, . 
(0)  Anon,,  I  DowL  148. 


JHkkarge  of^  w^der  Imolveni  AeU,  ^.  8 

mrnxf^  in  consequence  of  such  discbaige  (/?).  If,  there-  craf.  i 
htprinner  obtain  hU  duchaige  fraudulently,  an  applica-  ^"^- 
waui  be  made  to  the  court  for  ^  liberty  to  sue  out  a  new 
fci|giiii8t  the  defendant;"  this  must  l>e  supported  by  an 
irit  of  fiKti^  to  shew  in  what  manner  the  dischaive  was 
ipeily  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
ore  for  tiie  rule ;  it  is  a  rule  nirt,  and  must  be  served  on 
ifendant,  but  does  not  require  personal  service ;  make  an 
rit  of  service,  and  give  a  brief  to  counsel  to  move  to 
the  role  absolute ;  if  the  rule  be  made  absolute,  then 
i  the  eapUu  ad  iatUfaeiendum  in  the  usual  way  (  ^). 

9i9imga  tmder  the  Lord/  Act.']  The  act  of  1  <J^  2  F,  ^^^ 
«.  119,  enacts,  that  from  and  after  the  passing  of  that  j^mU'  Ae 
I  prisoner  for  debt  shall  petition  any  court  for  his  or 
Knaige  under  the  Lords'  Act,  32  O.  2,  c.  28  (r).  And 
ae  section  enacts,  that  no  creditor  of  any  prisoner  shall 
D  any  court  for  the  exercise  of  the  compulsory  powers 
i^nst  debtors  under  the  provisions  of  the  Lords* 
|.  The  36th  section  of  the  same  act,  however,  em« 
I  the  detaining  creditors  of  prisoners  in  execution,  to 
by  petition,  to  the  tMolntnt  court,  for  an  order  to 
e  derendanfs  estate  in  the  provisional  assignees  of  that 

nuaU  Preceedings  againH  Ifuolvents  discharged  under  Subaequer 
•dt^  Act.']  By  a  discliarge  under  the  Lords'  Act,  (which  J^SSS^iS 
re  seen  cannot  take  place  since  1  <Sf  2  P*.  c.  110,  «.  119),  venu  di»- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  J}!J'S«5 
);  even  if  he  subsequently  promise  payment,  it  has  Act 
onsidered  he  eannot  be  holden  to  bail  on  such  sub- 
t  promise  («).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
B,'*  other  than  and  except  his  wearing  apparel,  tools, 
)  the  amount  of  10^.,  as  before  mentioned  (v).    As  to 
de  of  proceeding  in  such  a  case,  see  ante^  826. 

4.  Discharge  of  Prisoners  by  other  Means. 

ifioner  will  be  entitled  to  his  dischai^,  if  the  attorney.  Where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^uJ^'tL 
by  him,  or  with  his  authorit;^  or  privity  (x\  wriL 

o  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  Defect  in\ 
'  cajnasy  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
484^  500,  520. 

».  3^  e.  183, 1.  L  Work«  VoL  II.  p.  917. 

^■i.  PncL.  3301  (r)  See  fVorkman  ▼.  LeaHre,  Cowp.  S2, 

to  Hh  tev  aoA  practice,  ^rtien   aS,  n.:  Pagtte  v.  fFAMte,  8  Doug.  069. 
■ce  of  the  Lonb*  Act  were  in       (u)  MS.,  M.  1814!   WUmm  v.  Kemp,  3 
^dwMMlerkreliemdtoTidd's    M.  4c  Sel.  896;  VoL  L  471.     But  thb 
wad  Aithbold's  Fract.,  Snd  ed.    fleeina  questiouable.    And  «ee  Horton  v. 
» to  140.  MogmrUg9,  6  Taunt.  M3,  n.:    Hatt  v. 

to  Hh  Ibw  and  wactioe  wben    Vtixker,  S  W.  Bl.  784. 
rWomof  dMLoffw  Aetwerein       (v)  3i  G.  2,  e.  88,  s.  80. 
,  aaa  tiM  OUi  aditioo  of  thb       («)  VoL  1. 61,  6& 
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auery  where  a  defendant  is  in  custody  of  any  othn  oCE 
tne  warden  of  the  Fleet,  a  copy  of  the  causes^  certific 
gaoler  or  yerified  by  affidavit,  must  be  produced  <m  t 
cation  (&).  Draw  up  a  ruUj  serve  a  emf  en  tke  plM 
and  deliver  the  original  rule  to  the  sheriff  or  keeper  of\ 
in  which  the  defendant  is  confinedy  to  vfammt  the  t 
A  notice  of  the  application  should  be  served  on  the 
personally  (d^  and  not  his  attorney,  whose  authori 
when  the  juagment  was  signed  Ttf),  unless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  coni 
agent  (^).  Service  on  one  of  two  lessors  of  the  plaintif 
sufficient  where  the  other  had  no  inter^t,  and  con 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tl 
though  it  is  a  great  saving  of  expense  to  the  priso: 
no  notice  be  given,  it  is  only  a  rule  nisi  (i)  in  the  firsi 
The  name  of  the  cause  stated  in  the  notice  must  c 
with  the  name  of  that  in  which  he  is  in  execution  ( 
rule  must  be  served  on  the  plaintiff,  (or  his  agent, 
any,  and  the  plaintiff  cannot  be  found),  an  affida' 
service  made,  and  a  brief  given  to  counsel  **  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  be  8 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judj 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  m  each  case(/). 
soncr  is  entitled  to  nis  discharge  as  a  matter  of  ri^ 
court  arc  satisfied  as  to  the  fact  of  his  im])risonmen' 
custody  for  twelve  months,  &c.(fi>).  Where  the  rul 
rule  nm,  the  court  have  no  power  to  order  cause  tc 
at  cham1>ers(n).  If  notice  of  the  application  fo 
charge  was  given,  and  the  application  ne  successful) 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor(o). 

If  the  prisoner's  discharge  be  unduly  or  fraudu 

taincd  by  a  statement  to  the  court,  which,  if  true, 

periy^J^^"'  title  him  to  be  discharged  under  the  act,  he  is  lit 

tained.  again  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  < 

him  under  a  rule  so  obtained,  is  not  to  be  liable  tc 


Proceedings 
where  Dis- 


(b)  Short  V.  WUHams,  4  Dowl.  357. 

(e)  Johrmm  v.  Hfniitedfce^  b  DowL.  579. 

{(i)  George  v.  Vry^  4  Dowl.  273:  see 
Biddulph  V.  Grav,  5  DowI.4<Nl. 

(«)  Johnson  V.  Routtedge,  5  DowL  579: 
Cordon  v.  Twine^  4  Id.  580:  K«U^  v. 
Diekenmn,  1  Id.  54S. 

(/)  See  Rradlfy  v.  Webb,  7  DowL  .fSS. 

ig)  Granger  v.  WUket,  14  I^.  Obs. 
116:  ShUrock  v.  PoMman,  7  C  &  P.  889: 
WUmn  V.  Mokter,  1  DowL  549:  George 
T.  Fry,  4  Id  273.  If  not  served  on  the 
plaintifT,  when  it  mkht  have  been,  the 
defrndant  may  still  obtain  a  rule  niM  for 
his  discharge,  to  be  served  nn  the  plaintiff. 
{Johnmm  v.  Routledfe,  ft  Dowl.  579). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  that  then  is  no  personal  repre- 
sentative, before  service  of  notice  on  the 
plaintiff^s  attorney  will  be  deemed  suffi- 
cient. (Ex  V.  Rioter,  4  Dowl.  275;  1  H. 
ft  W.  618,  8,  C)  Where  it  appeared  that 


the  pUUntiff  had  died  intesa 
no  administration  had  bee 
but  that  his  wife  was  livin 
was  granted  to  be  served  od 
the  attorney  hi  the  caiiae*  i 
terwards  made  abaolut&    (I 
(A)  Doe  Smith  v.  Pa^tom, 
(i)   See  Bx  p.  Neilem,  \ 
Magnay  v.  WUkee.  Id.  467: 
AMimu,  2  DowL  111:  I  C 
Tyr.  904,  &  C:  Moore  t.  Ck 
(J)  KeOy  V.  Diekenmm,  1 
(*)  Cowiei/  V.  Bwoea,    4 
Menee  r.  Oravea,  Id.  854:  W 
aont  6  Id.  493:  Baker  t.  %d 
(I)  ifmm.,  3  Leg.  Obi.  7& 
(m)  Staeey  v.  F^eUmmd,  I 
tuite,  nuB< 

(n)  Jtmee  v.  Firs  AMmm; 
1  C.  &M.  8Sft:  3  Tyr.  104.  i 
(0)  Anon^  I  DowL  148. 
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■  mtafe  in  consequence  of  such  discharae  (/?).  If,  there-  craf.  iv 
^tprinner  obtain  hU  diachai^g^  fraudulently^  an  applica-  ^"^-  ^- 
ABflt  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 
Li|giiii8t  the  defendant;"  this  must  l>e  supported  by  an 
i*H  of  heU,  to  shew  in  what  manner  the  discharge  was 
ipoly  obtained ;  g^ve  a  brief  to  counsel,  with  the  affidavit 
Dfe  ror  the  rule ;  it  is  a  rule  nitty  and  must  be  served  on 
iftodanty  but  does  not  require  personal  service ;  make  an 
rit  of  service,  and  give  a  brief  to  counsel  to  move  to 
the  mle  absolute ;  if  the  rule  be  made  absolute,  then 
[t  the  eapku  ad  wa^sfaciendum  in  the  usual  way (^). 

cetim^  under  the  Lwdi  Act.']    The  act  of  1  <J^2  F,  ^^^ 
«.  110,  enacts,  that  from  and  after  the  passing  of  that  j^mU'  acl 

>  prisoner  for  debt  shall  petition  any  court  for  his  or 
Rnai^  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).  And 
He  section  enacts,  that  no  creditor  of  any  prisoner  shall 
D  any  court  for  the  exercise  of  the  compulsory  powers 
against  debtors  under  the  provisions  of  the  Lords* 
)•  The  36th  section  of  the  same  act,  however,  em^ 
I  the  detaining  creditors  of  prisoners  in  execution,  to 

by  petition,  to  the  insolvent  court,  for  an  order  to 
e  oewndant's  estate  in  the  provisional  asdgnees  of  that 

rni  Preeeedings  agaimi  Insolvents  discharged  under  Subsequent 
Act.']  By  a  discharge  under  the  Lords'  Act,  (which  J^JSf  SS 
re  seen  cannot  take  place  since  1  <Sf  2  P*.  c.  110,  «.  119),  vent*  di»- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  JjJJ'SJd?* 
) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
onridered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  («).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
8  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
s^"  other  than  and  except  his  wearing  apparel,  tools, 

>  the  amount  of  10^.,  as  before  mentioned  (v).  As  to 
•d6  of  proceeding  in  such  a  case,  see  anU,  826. 

4.  Discharge  of  Prisoners  by  other  Means, 

ifloner  will  be  entitled  to  his  dischai^,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^^J^'tL 
by  him,  or  with  his  authority  or  privity  (x\  wriL 

o  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  Defect inWi 
'  capias^  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
484^  500,  520« 

}.  3^  e.  183, 1.  L  Work«  Vol  II.  p.  917. 

wpm.  PncL.  SSa  <r)  See  Workman  ▼.  LeoRre,  Cowp.  S2, 

to  the  Imt  and  i>nctice,  ^rtien  aS,  n.t  PagHt  v.  fFAMte,  8  Doug.  069. 

mat  of  the  Lords'  Act  were  in  (u)  MS.,  M.  1814:   WilMm  v.  Kemp,  S 

i^dwMMlerkfefemdtoTidd's  M.  dc  Sel.  ABS;  VoL  I.  471.     But  thb 

wad  Azdibolffs  Fract.,  Snd  ed.  fleema  quettiouable.    And  «ee  Horton  ▼. 

JKtol4S.  Moggridgtt  6  Taunt.  MS,  n.:    Hatt  ▼. 

to  the  lav  and  wactioe  when  rordtor.  S  W.  B1.784. 

vMooi  of  the  Low  Aetwere  hi  (r)  38  0. 2,  e.  88,  s.  80. 

,  aae  the  Olh  editioo  of  this  («)  VoL  1. 61, 58. 
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'  Book  hi.  query  where  a  defendant  is  in  cnstody  of  any  other  offie 
^^^"^  "•  uie  warden  of  the  Fleet,  a  copy  of  the  cauBes^  certified 
gaoler  or  verified  by  affidavit,  mast  be  produced  <m  tii 
cation ^&).  Draw  up  a  ruley  serve  a  com  on  1A0  pM 
and  deiifter  the  original  rule  to  the  sheriff  or  keeper  efUi 
in  which  the  defmdafU  is  confined^  to  warrant  the  di 
A  notice  of  the  application  should  be  served  on  the 
personally  (<^^  and  not  his  attorney,  whose  authorit 
when  the  juagment  was  siarnedftf),  unless  indeed  the 
cannot  be  found  (/),  or  uiuess  tne  attorney  still  conti 
agent  (^).  Service  on  one  of  two  lessors  of  the  plaintiff 
sufficient  where  the  other  had  no  inter^t,  and  coul 
found  (A).  But  it  is  not  absolutely  necessary  to  give  th 
though  it  is  a  great  saving  of  expense  to  the  prison 
no  notice  be  given,  it  is  only  a  rule  nisi  (i)  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  cc 
with  the  name  of  that  in  which  he  is  in  execution  (J 
rule  must  be  served  on  the  plaintiff,  (or  his  agent,  i 
any,  and  the  plaintiff  cannot  be  found),  an  affidav 
service  made,  and  a  brief  given  to  counsel  **  to  move 
the  within  rule  absolute;"  if  no  sufficient  cause  be  si 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  ttDO  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  ho 
there  must  be  a  separate  motion  m  each  case(/). 
soncr  is  entitled  to  nis  discharge  as  a  matter  of  rigl 
court  are  satisfied  as  to  the  fact  of  his  im])risonment 
custody  for  twelve  months,  &c.(fi>).  Where  the  rule 
rule  nisi,  the  court  have  no  power  to  order  cause  to 
at  chambers (»).  If  notice  of  the  application  for 
charge  was  given,  and  the  application  ne  successfulli 
in  the  first  instance,  no  costs  are  allowed  to  the* 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudul 
^^^  ?"  taincd  by  a  statement  to  the  court,  which,  if  true,  ^ 
per^/oJ!™^*"^  title  him  to  be  discharged  under  the  act,  he  is  lia 
uincd.  again  taken  in  execution,  and  remanded  by  rule  of  a 

the  sheriff  or  keeper  of  the  prison  who  may  have  d 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(b)  Short  V.  WiOkmm,  4  DowL  357. 

(r)  Johrmm  v.  Routledfru,  5  DowL  579. 

(rf)  Geiirgv  V.  Fiy.  4  Dow].  273:  we 
BieUtulfh  v.  Gre^.  5  DowL4<irL 

(e)  Johrtmm  v.  RouUedfif,  5  DowL  579: 
Gfiftiun  V.  Ttvbte,  4  la.  580:  Keil^  r. 
Diekenmm,  1  Id.  546. 

(/)  See  Bradltv  v.  Webb,  7  DowL  588. 

Ig)  firanger  v.  iVUket,  14  1^.  Obs. 
116:  ShUroek  v.  Aiwman,  7  C  &  P.  289: 
fVtUon  V.  Mokler,  1  DowL  549:  Gwnre 
y.  Fry,  4  Id  273.  If  not  served  on  the 
plainrifT,  when  It  might  have  been,  the 
defendant  may  still  obtain  a  rule  nM  for 
his  disdiarge,  to  be  served  on  the  plaintiff 
tJohnmm  v.  Routlmlftet  5  Dowl.  579). 
Where  the  plaintiff  is  dead  it  is  necesauy 
to  shew  that  there  is  no  personal  repre- 
sentative, befbre  service  or  notice  on  the 
plaintiff's  attorney  will  be  deemed  suffi- 
cient. (Er  p.  RiOter,  4  Dowl.  275;  1  H. 
8t  W.  518,  8,  C)  Where  it  appeared  that 


the  pUUntiff  had  died  intcati 

no  administration  had  been 

but  that  his  wife  was  living 

was  granted  to  be  served  oo  i 

the  attorney  hi  the  caiiae,  wl 

terwardsmadeabaolufifc    (Id 

{h)  Doe  Smith  r.  Paytom,  7 

(0   See  Bx  p.  NWIssn.  7 

Magnay  v.  fVUkea.  Id.  467:   • 

AddamM,  2  DowL  III:  1  C  4 

Tyr.  904,  &  C-  Moore  ▼.  Chq 

iJ)  KfUif  V.  DMcetmm,  1  [ 

(Ar)  Orarfcy  v.  AmwA.    4   ' 

M«iux  V.  Oravea,  Id.  854:  Mc 

jon,  6  Id.  493.  Baker  t.  %* 

(/)  il*wn.,  3  Lefc  Otas*  7& 

(m)  Staeey  v.  VlOdmmit  1 

tuite,  HnO' 


In)  Jonet  ▼.  Fitz  ^,     ,    ., 
1  C.  &  M.  855:  3  Tyr,  104.  & 
(0)  Anon^  1  DowL  148. 
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I  mufe  in  consequence  of  such  dischai^  (p).    If,  there-    cbap,  it 


^ijninner  obtain  hb  dischaige  fraudulently,  an  applica- 
IBut  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 
fciipiiistthe  defendant;"  this  must  be  supported  by  an 
vit  of  fiKtfl^  to  shew  in  what  manner  the  discharge  was 
9pah  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
Ofs  for  the  rale ;  it  is  a  rule  nitty  and  must  be  served  on 
iftodant,  but  does  not  require  personal  service ;  make  an 
rit  of  service,  and  give  a  brief  to  counsel  to  move  to 
the  rale  absolute ;  if  the  rale  be  made  absolute,  then 
tt  the  eapioi  ad saHsfaciendum  in  the  usual  way (^). 

eetHmft  tmder  the  Lwdi  Aa."]    The  act  of  1  <S^2  F,  ^^JP«" 

s,  119,  enacts,  that  from  and  after  the  passing  of  that  jxmu*  acl 

9  prisoner  for  debt  shall  petition  any  court  for  his  or 

■eharge  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).    And 

ne  section  enacts,  that  no  creditor  of  any  prisoner  shall 

n  any  court  for  the  exercise  of  the  compulsory  powers 

against    debtors  under   the  provisions  of  the  Lords* 

).    The  96th  section  of  the  same  act,  however,  em« 

I  the  detaining  creditors  of  prisoners  in  execution,  to 

by  petition,  to  the  ineoivetU  court,  for  an  order  to 

«  dewndant's  estate  in  the  provisional  assignees  of  that 

witmi  Proceedings  agaimt  Insoleents  discharged  under  subsequent 
xV  Aci.2  By  a  discliaige  under  the  Lords'  Act,  (which  ^JSS*,*^ 
re  seen  cannot  take  place  since  1  S^2  P*.  c.  110,  «.  119),  venu  di»- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  JJJJ'SSd?*' 
) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
onridered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  («).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
8  ^  lands,  tenements,  rents  or  hereditaments,  goods  or 
s^"  other  than  and  except  his  wearing  apparel,  tools, 
>  the  amount  of  10^.,  as  before  mentioned  (9).    As  to 
•da  of  proceeding  in  such  a  case,  see  onto,  826. 

4.  Discharge  of  Prisoners  by  other  Means^ 

isoner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^uJ^'tL 
by  him,  or  with  his  authorit;^  or  privity  (ir\  WriL 

o  what  defects  in  an  affidavit  to  nold  to  bail,  or  in  a  Defect inWr 
'  eapiasy  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
484^  600,  520. 

}.  3^  c  183, 1.  L  Work,  Vol.  II.  p.  917. 

ipn.  PncL.  330i  <r)  See  Workman  ▼.  LBiOce,  Cowp.  82, 

to  the  Iftw  and  practice,  ^rtien  aS,  D.t  Fagvtt  v.  fVfieatt,  9  Doug.  069. 

BMi  of  the  Lords'  Act  were  in  (u)  MS.,  M.  1814:    WilMm  v.  Kemp^  S 

I,  dw  VMder  b  referved  to  Tkld*s  M.  dc  Sel.  ABS;  VoL  I.  471.     But  this 

and  Aicliboid*s  Fract.,  Snd  ad.  seem*  questiouable.    And  see  Horton  ▼. 

JStol4S.  Moggridgt,  6  Taunt.  56S,  n.:    Hatt  v. 

to  Hh  law  and  practioe  wtaan  rsrdtor,  9  W.  BI.  784. 

fWornof  tha  Lord^  Act  were  In  (r)  39  0. 9,  c  28,  s.  80. 

^  aaa  Hm  0th  aditioo  of  tiiis  {g)  VoL  1. 61, 68. 
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'  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  offi 
^^^"^  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causee^  oeitifie 
gaoler  or  verified  hy  affidavit,  must  be  produced  on  t) 
cation(&).  Draw  up  a  ruUj  serve  a  emf  en  the  pUn 
and  deliver  the  original  rule  to  the  sheriff  or  keeper  eft 
in  which  the  defmdani  is  confined^  to  warromlt  the  c 
A  notice  of  the  application  should  be  served  on  the 
personally  (d^  and  not  his  attorney,  whose  author! 
when  the  juagment  was  siarned  f « ),  unless  indeed  the 
cannot  be  found  (/),  or  uiuess  tne  attorney  still  cont 
agent  (g).  Service  on  one  of  two  lessors  of  the  plaintifl 
sufficient  where  the  other  had  no  inter^t,  and  coo 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tt 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  is  only  a  rule  nisi  (i)  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  c 
with  the  name  of  that  in  which  he  is  in  execution  ^ 
rule  must  be  served  on  the  plaintiff,  (or  his  agent, : 
any,  and  the  plaintiff  cannot  be  found),  an  affidai 
service  made,  and  a  brief  given  to  counsel  **  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  be  s 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (i^).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  ttvo  jud^ 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  hi 
there  must  be  a  separate  motion  m  each  case  (I). 
soner  is  entitled  to  nis  dischaige  as  a  matter  of  rig 
court  are  satisfied  as  to  the  fact  of  his  imprisonment 
custody  for  twelve  months,  &c.(fi>).  Where  the  rul< 
rule  wm,  the  court  have  no  power  to  order  cause  to 
at  chambers (»).  If  notice  of  the  application  fo: 
charge  was  given,  and  the  application  ne  successfuU 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudu 
where  Di«-  tained  by  a  statement  to  the  court,  which,  if  true, 
peri^/oJ^^  "^  title  him  to  be  discharged  under  the  act,  he  is  lii 
uined.  a^ain  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  ( 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(b)  Short  yr.WUliamit,  4  Dowh  357, 

(c)  Johnwn  V.  Routledfre,  5  DowL  579. 
(rf)  (Jenrge  v.  F»y,  4  Dowl.  273:   we 

BUUtulfh  V.  Grav,  A  Dowl4<ifi. 

(0)  Johrtmm  v.  RmttletLie,  5  DowL  579: 
Cardim  V.  Twim,  4  Id.  5«0:  Kei^  r. 
Diekmmm,  1  Id.  5A6. 

(/)  See  Bndtev  v.  FWM,  7  DowL  588. 

(g)  Granger  v.  WiOcet,  14  1^.  Obs. 
116:  ShUcock  v.  Panman,  7  C  Sr  P.  Stt9: 
WUmn  V.  Motder,  1  DowL  549:  GeorK9 
▼.  Fry,  4  Id  273.    If  not  served  on  the 

Slaintiir,  when  It  misht  have  been,  the 
efimdant  may  still  obtain  a  rule  nM  for 
his  dlacharge,  to  be  served  on  the  plaintiff 
iJohnmm  v.  Rimtlvlftet  5  Dowl.  579). 
Where  the  plaintiff  is  dead  It  is  necessary 
to  shew  that  there  is  no  personal  repre- 
sentative, before  service  or  notice  on  the 
plaintiff's  attorney  will  be  deemed  suffi- 
cient. (Br  p.  lUcAer.  4  DowL  275;  1  H. 
St  W.  518*  &  C)  Where  it  appeared  that 


the  pUUntiff  had  died  iotest 
no  administration  had  bee 
but  that  his  wife  was  livin 
was  granted  to  be  served  on 
the  attorney  in  the  cause,  « 
terwards  made  absolute.    (I< 
[h)  Dae  Smith  x.  Pat^tom,  [ 
(<)   See  Br  jK  Neiiam,  7 
MagiH^  V.  fViik«B.  Id.  467: 
AddamM,  2  DowL  111:  I  C 
Tyr.  904.  &  C:  Moore  v.  Ck 
iJ)  KeUif  V.  Dirkenem^  1  1 
(*)  Ouvley  V.  BumeO,    4 
Menee  ▼.  Grtnws,  Id.  854:  Nl 
mm*  6  Id.  493;  Baker  t.  %« 
(I)  iftion.,  3  Lf«.  Otas*  7& 
(m)  Staeeif  v.  fleMsm^  1 
Mite,  8nB> 

(n)  Jonas  v.  Fitz  lifiamr 
IC.  &M.855:  3Tyr,M4.  J 
(0)  ifnoM.,  1  DowL  148. 


Diieherge  of,  wuter  Ituolveni  jtett,  ^.  8 

mmiMfe  in  consequence  of  such  discharae  (p),  If^  there-  craf.  i 
^tjniwDer  obtain  his  discharge  fraudulently^  an  applica-  ^'^' ' 
ABflt  be  made  to  the  court  for  ^  liberty  to  sue  out  a  new 
Lj^gunst  the  defendant;"  this  must  he  supported  by  an 
mt  of  fiKtfl^  to  shew  in  what  manner  the  discharge  was 
9peAj  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
Dfe  for  the  rale ;  it  is  a  rule  nitty  and  must  be  served  on 
ifendant^  but  does  not  require  personal  service ;  make  an 
ril  of  service,  and  give  a  brief  to  counsel  to  move  to 
the  nile  absolute ;  if  the  rule  be  made  absolute,  then 
[t  the  et^MOi  ad  waHsfaciendum  in  the  usual  way  (  ^). 

CMdm^  umder  the  Lwdi  Act.']  The  act  of  1  i^2  F,  ^^"f^ 
s,  119,  enacts,  that  from  and  after  the  passing  of  that  jxmU' Act 
»  prisoner  for  debt  shall  petition  any  court  for  his  or 
Rnaige  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).  And 
He  section  enacts,  that  no  creditor  of  any  prisoner  shall 
n  any  court  for  the  exercise  of  the  compulsory  powers 
against  debtors  under  the  provisions  of  the  Lords* 
|.  The  96th  section  of  the  same  act,  however,  em^ 
I  the  detaining  creditors  of  prisoners  in  execution,  to 
by  petition,  to  the  ineoivetU  court,  for  an  order  to 
e  oerendant's  estate  in  the  provisional  assignees  of  that 

muni  Preeeedinas  ogainH  Ifuolnents  dUeharged  under  subaequen 
•dt^  Act.']  By  a  discliaige  under  the  Lords'  Act,  (which  ^SSS*{S 
Fe  seen  cannot  take  place  since  \  S^2  P*.  c.  110,  «.  119),  venu  di»- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  thJ^Snil" 
) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
MMidered  he  oannot  be  holden  to  bail  on  such  sub- 
fc  promise  («)•     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
8  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
B,"  other  than  and  except  his  wearing  apparel,  tools, 
>  the  amount  of  10^.,  as  before  mentioned  \ti).    As  to 
de  of  proceeding  in  such  a  case,  see  onto,  826. 

!•  Diickarge  ofPrtMoners  by  other  Means. 

ifioner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
name  is  indorsed  on  the  vrrit,  declares  that  it  was  not  claims  tL 
by  him,  or  with  his  authority  or  privity  (a?\  whl 

o  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  Defect in^\ 
'  eajnoiy  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
484^  600,  520. 

2. 3^  c  1S3, 1.  L  Work,  Vol  II.  p.  917. 

ru  Place  3301  (t)  See  Workman  v.  L0aRr«,  Cowp.  S2, 

the  tev  and  i>ractlcp,  vAien  aS,  d.:  Pagtte  v.  Wheate,  2  Doug.  069. 

■ce  of  the  Lords'  Act  were  in  (u)  MS.,  M.  1814:   WUmm  v.  Kemp,  S 

I,  dw  VMder  b  tefencd  to  Tidd*s  M.  dc  Sel.  W6;  VoL  I.  471.     But  this 

wad  Aithbold*8  Fract.,  Snd  cd.  seems  questiouable.    And  see  Horton  ▼. 

» to  140.  MogmrUge,  6  Taunt.  MS,  n.:    Hatt  v. 

to  tl»  law  and  mactice  wbcn  rsrdisr,  S  W.  B1.784. 

rWom  of  tha  Low  Aetwere  hi  (v)  3i  0. 2»  c.  28,  s.  80. 

,  aaa  tha  0th  aditioo  of  tiiis  {g)  VoL  1. 61, 6& 
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ProceedimgM  hy  Primmen. 


'  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  offi 
^^*^  "•  die  warden  of  the  Fleet,  a  copy  of  tne  causee^  ceztifiei 
gaoler  or  yerified  by  affidayit,  must  be  produced  <m  ti 
cation^ft).  Draw  up  a  ruUy  seroe  a  eom^  on  tke  plm 
and  detiver  the  origindl  rule  to  the  sheriff  or  keeper  ufi 
in  which  the  defendant  is  conjfined^  to  warrant  the  d 
A  notice  of  the  application  should  be  served  on  the 
personally  (d^  and  not  his  attorney,  whose  anthorii 
when  the  juagment  was  siarnedrtf),  unless  indeed  the 
cannot  be  found  (/),  or  unless  tne  attorney  still  cont 
agent  (g).  Service  on  one  of  two  lessors  of  the  plaintifi 
sufficient  where  the  other  had  no  interest,  and  cou 
found  (A).  But  it  is  not  absolutely  necessary  to  give  th 
tliough  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  is  only  a  rule  nisi  (t )  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  e 
with  the  name  of  that  in  which  he  is  in  execution  (j 
rule  must  be  served  on  the  plaintiff,  (or  his  agent,  i 
any,  and  the  plaintiff  cannot  be  found),  an  affida^ 
service  made,  and  a  brief  given  to  counsel  **  to  moy 
the  within  rule  absolute;"  if  no  sufficient  cause  be  si 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h( 
there  must  be  a  separate  motion  in  each  case  (I), 
soner  is  entitled  to  nis  dischaige  as  a  matter  of  rig 
court  are  satisfied  as  to  the  fact  of  his  im])ri8onmen1 
custody  for  twelve  months,  &c.(i»).  Where  the  rul< 
rule  wMt,  the  court  have  no  power  to  order  cause  to 
at  chambers (n).  If  notice  of  the  application  foi 
chaise  was  given,  and  the  application  oe  successfuU 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor  (o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  &audu 
where  Di»-  taincd  by  a  statement  to  the  court,  which,  if  true, 
periyob*^*"^  title  him  to  be  discharged  under  the  oct,  he  is  lit 
uined.  o^in  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  < 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(b)  Short  ▼.  WUHanut,  4  DowL  357. 

(c)  Johnmm  v.  Routledfre,  5  Dowl.  579. 

(d)  Gfiiriee  v.  Fry,  A  Dowl.  273:  see 
BkUbdph  V.  Grav,  5  Dowl.4<ifi. 

(0)  Johnton  V.  Rtmdedge,  5  DowL  579: 
Gmtfbn  v.  TtiHne,  4  Id.  580:  Ketty  v. 
Diekennon,  I  Id.  546. 

(/)  See  BradUsi/  v.  F>&&,  7  DowL  .^88. 

ig)  Grander  v.  Wither,  14  I  ^.  Obt. 
116:  ShUcftck  V.  PoMman,  7  C  «r  P.  2«9: 
WUton  V.  Mok/er,  1  DowL  549:  Geor/fe 
V.  Frjf,  4  Id  273.  If  not  served  on  the 
plaintiff;  when  it  might  have  been,  the 
defimdant  may  still  obtain  a  rule  niti  for 
hi«  disdiarge,  to  be  lerved  on  the  plaintiff 
iJahnmn  v.  Rtmtlerifte,  5  Dowl.  579). 
Where  the  plaintiff  ii  dead  it  is  necetuary 
to  shew  that  then  is  no  personal  icfire- 
tentative,  before  service  of  notice  on  the 
plaintiff^s  attorney  will  be  deemed  suffi- 
cient. (Kr  p.  RiOter,  4  Dowl.  275;  1  H. 
fr  W.  618.  &  C)  Where  it  appeared  that 


the  plaintiff  had  died  intcM 
no  administration  had  bee 
but  that  his  wife  was  livin 
was  granted  to  be  served  od 
the  attorney  in  the  cauae*  « 
terwardsniadeab«olut&    (I< 

{h)  Doe  Smith  v.  Pi^^tom,  ! 

(<)   iSce  £r  p.  NMam,   ? 
Magnay  v.  WUktM,  Id.  467: 
ifdrtefiM.  2  DowL  111:  IC 
Tyr.  904,  &  C:  Muon  t.  Ck 

(/)  KeUit  V.  lUektnam,  1  1 

(*)  Cbirliy  V.  Biuaeff.   4 
Menee  v.  Qmvett  Id.  8M:  Ni 
ton*  6  Id.  493.  Baktr  t.  %rii 

(/)  i4fMfi.,  3  Lex.  Obi.  7& 

(m)  5»aoey  v.  FMtend,  1 
ante,  868. 

(n)  Jofuw  V.  Fiiz  JMmm», 
1  C.  &  M .  SSft:  3  Tyr,  n4, 1 

(0)  Anofu,  1  DowL  148. 


Diickarffe  of,  under  Ituoheni  AeU,  ^.  871 

'i^mMft  in  coDBequence  of  sncli  discharae  (0).    If,  there-    chap.  iv. 
^ipiimiier  obtain  his  dischmge  fraudulently,  an  applica-  _?.*5'l.?*  _ 
inut  be  made  to  the  court  for  '*  liberty  to  sue  out  a  new 
L^giinst  the  defendant;"  this  must  l>e  supported  by  an 
rit  of  fiKtfl^  to  shew  in  what  manner  the  aischaive  was 
^  poly  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
[■ore  for  the  rale ;  it  is  a  rule  nirt,  and  must  be  served  on 
idefendant,  but  does  not  require  personal  service ;  make  an 
'  rit  of  service,  and  give  a  brief  to  counsel  to  move  to 
-.  the  role  absolute ;  if  the  rule  be  made  absolute,  then 
iwt  the  capias  ad  satitfaciendum  in  the  usual  way  (  q), 

fnuOmgi  under  the  Lordi  Ad."]  The  act  of  1  <J^2  F,  ^"^^ 
^1%  f.  119,  enacts,  that  from  and  after  the  jiassing  of  that  Lords' Act. 
DO  prisoner  for  debt  shall  petition  any  court  for  his  or 
dtsenaige  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).  And 
ame  section  enacts,  that  no  creditor  of  any  prisoner  sliall 
1  any  court  for  the  exercise  of  the  compulsory  powers 
agdnst  debtors  under  the  provisions  of  the  Lords* 
(«).  The  96th  section  of  the  same  act,  however,  em« 
fmm  the  detuning  creditors  of  prisoners  in  execution,  to 
||ly.  by  petition,  to  the  insolvent  court,  for  an  order  to 
the  defendant's  estate  in  the  provisional  assignees  of  that 


S^iseouent  Preeeedings  against  Insolvents  discharged  under  subKquent 
bZonV  Act."]  By  a  discliaige  under  the  Lords'  Act,  (which  ^J^iSSi- 
K  have  seen  cannot  take  place  since  I  S^2  F.  c.  110,  «.  119),  venu  uis- 
ie  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  thff^il"*'*' 
ibt  (1) ;  even  if  he  subsequently  promise  payment,  it  has  Act. 
c&  oonsidered  he  cannot  be  holden  to  bail  on  such  sub- 
incut  promise  («).     The  judgment,  however,  remains  in 
KB ;  and  execution  may  at  any  time  be  sued  out  against  the 
btOf^B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
attds^"  other  than  and  except  his  wearing  apparel,  tools, 
!^  to  the  amount  of  10/.,  as  before  mentioned  (9).    As  to 
B  mode  of  proceeding  in  such  a  case,  see  antCy  826. 

4.  Discharge  of  Prisoners  by  other  Means. 
A  prisoner  will  be  entitled  to  his  discharge,  if  the  attorney,  where  an 


name  is  indorsed  on  the  writ,  declares  that  it  was  not  ciaimt^e 
ned  by  him,  or  with  his  authority  or  privity  (2r\  Writ 

Ai  to  what  defects  in  an  affidavit  to  hold  to  oail,  or  in  a  Defect  iD\vr it, 
rit  of  capias^  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
sL  1. 484^  500, 620« 

841 0.  a»  cs.  ISS,  1. 1.  Work,  VoL  II.  p.  917. 

Cbafim.  Pnet.  330l  <r)  See  Workman  ▼.  LeoRra,  Cowp.  S2, 

H  As  to  tlie  tetr  and  practice,  ^rtien  aS,  n.^  Pagtit  ▼.  Wheale,  2  Doug.  SOD. 

H  dnMi  of  the  Lords'  Act  were  in  (u)  MS.,  M.  1814:    WUmm  v.  Kemp*  S 

pntfai,  Ite  leader  b  tefencd  to  Tidd's  M.  Sc  Sel.  B»',  VoL  I.  471.     But  this 

Mctfce^  and  Azdibold's  Fract.,  Snd  ed.  seema  questionable.    And  see  Horton  ▼. 

A  a  lis  to  140.  Mogrridge*  6  Taunt.  MS,  n.:    Hatt  v. 

(0  Ai  to  the  law  and  practice  when  Tsnitor,  S  W.  B1.784. 

kwnorWaai  of  the  Low  Aet  were  In  (r)  39  0. 2,  c.  28,  s.  80. 

Om  aih  aditioo  of  this  («)  VoL  1. 51,  M, 


870 


Froeeedinga  by  Frimmen. 


'  Book  hi.  auer,  where  a  defendant  is  in  custody  of  any  other  ofl 
^^^"^  "•  me  warden  of  the  Fleet,  a  copy  of  the  causee^  oertifii 
gaoler  or  verified  hy  affidavit,  must  he  produced  <m  1 
cation  ^&).  Draw  up  a  ruley  serre  a  copy  an  the  pU 
and  deliver  the  original  rule  to  the  sheriff  or  heqper  of^ 
in  which  the  defendant  is  confined^  to  warrant  the  < 
A  notice  of  the  application  should  he  served  on  Hb 
personally  (<^^  and  not  his  attorney,  whose  author! 
when  the  juagment  was  siflrnedftf),  unless  indeed  th< 
cannot  he  found  (/),  or  uiuess  tne  attorney  still  com 
agent  (g).  Service  on  one  of  two  lessors  of  the  plaintii 
sufficient  where  the  other  had  no  inter^t,  and  coc 
found  (A).  But  it  is  not  absolutely  necessary  to  give  ti 
though  it  is  a  great  saving  of  expense  to  the  priso 
no  notice  he  given,  it  is  only  a  rule  fttn*  (t )  in  the  firs' 
The  name  of  the  cause  stated  in  the  notice  must  < 
with  the  name  of  that  in  which  he  is  in  execution  ( 
rule  must  be  served  on  the  plaintiff,  (or  his  agent, 
any,  and  the  plaintiff  cannot  he  found),  an  affida 
service  made,  and  a  brief  given  to  counsel  **  to  mo^ 
the  within  rule  absolute;"  if  no  sufficient  cause  be  i 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  hac 
in  custody  more  than  twelve  months  on  two  jud] 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  b 
there  must  be  a  separate  motion  in  each  csae(l), 
soner  is  entitled  to  his  discharge  as  a  matter  of  ri^ 
court  are  satisfied  as  to  the  fact  of  his  im])ri8onmen 
custody  for  twelve  months,  &c.(m).  Where  the  ml 
rule  wfW,  the  court  have  no  power  to  order  cause  t< 
at  chambers (»).  If  notice  of  the  application  fo 
chaise  waM  given,  and  the  application  ne  successful 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor  (o). 
Proceedings  If  tlic  prisoner's  discharge  be  unduly  or  fraudv 
^jjjere  Y^'  tained  by  a  statement  to  the  court,  which,  if  true, 
i»eriy''^b™^"*^  title  him  to  be  discharged  under  the  act,  he  is  li 
uined.  again  taken  in  execution,  and  remanded  by  rule  of  < 

the  sheriff  or  keeper  of  the  prison  who  may  have 
him  under  a  rule  so  obtained,  is  not  to  be  liable  t< 


{b)  Short  ▼.  WUHanm,  4  DowL  357. 

(c)  Johrmm  v.  Ibmtied/pe,  A  Do«l.  579* 

{d)  Gertriee  v.  Fty,  4  Dowl.  ^3:  nee 
Biddulph  V.  Gnv.  5  Dowl^oa 

(tf)  Johnton  V.  Routtedfp,  !i  DowL  579: 
Gflntun  V.  Twine,  4  Id.  WO:  Ketl^  v. 
DiekenMm,  I  Id.  A46. 

(/)  See  Bradley  v.  JVebb»  7  DowL  .fSS. 

iff)  Oranger  v.  WWcee,  14  I^.  Obt. 
116:  ShUcuck  v.  PoMman,  7  C  &  P.  8K): 
WUton  V.  Mokler,  I  DowL  549:  GeorKB 
V.  Fry,  4  Id  273.  If  not  served  on  the 
platntifT,  when  it  mkht  have  been,  the 
defimdant  may  still  obtain  a  rule  niti  for 
his  discharge,  to  be  served  on  the  plaintiff 
{Johnmm  v.  Routledffe,  5  Dowl.  579). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  that  there  is  no  personal  reiitre- 
sentative.  before  service  of  notice  on  the 
plaintiff's  attorney  will  be  deemed  suffi- 
cient, (fir  p.  RiOter,  4  Dowl.  275;  1  II. 
ft  W.  618,  8,  C)  Where  it  appeared  that 


the  pUUntiff  had  died  intca 
no  administration  had  bei 
but  that  his  wife  was  livfa 
was  granted  to  be  served  on 
the  attorney  in  the  canae*  ^ 
terwards  made  abaoIut&    <1 
{h)  Doe  Smith  v.  Faytam, 
(i)   See  fir  p.  Neitmh 
Magnay  v.  WUkm.  Id.  467: 
Ad&nu,  2  DowL  111;  1  C 
Tyr.  904,  &  C:  Moore  ▼.  Q 
iJ)  KeUy  V.  Dieketmm,  1 
(*)  Oavley  v.  Biuaeff.    4 
Menee  v.  Gnsiww,  Id.  854:  M 
son,  6  Id.  493:  Baker  ▼.  %i 
(/)  ifiMfi..  3  Lex.  Obi.  TSi 
(m)  Staeey  v.  FMtend,  : 
anfe,  888. 

(n)  Jonm  ▼.  Fifs  ifciiassi, 
1  C.  &M.  8S5:  3  Tyr.  n4, . 
(0)  iffMNi.,  1  DowL  14& 


Diicharge  of,  under  Ituoheni  Aett,  ^.  871 

'aese^  in  conBeqaence  of  sncli  discbaive  (0).    If,  there-    Chaf.  iv. 
^tpruoner  obtain  his  dischai^  fraudulently,  an  applica-     ^'"'-  ^-  _ 
I  nut  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 
i^giinst  the  defendant;"  this  must  be  supported  by  an 
'  of  Acts,  to  shew  in  what  manner  the  oischarf^e  was 
rlj  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
fam  ror  the  rale ;  it  is  a  rule  nitt,  and  must  be  served  on 
I  defendant^  but  does  not  require  personal  service ;  make  an 
'  rit  of  service,  and  give  a  brief  to  counsel  to  move  to 
the  role  absolute ;  if  the  rule  be  made  absolute,  then 
iwt  the  eapioM  ad  nOUfaeiendum  in  the  usual  way(^). 

FnaMngi  under  the  Lordi  Ad.']  The  act  of  1  i^  2  F,  ^^f^ 
^1%  f.  119,  enacts,  that  from  and  after  the  passing  of  that  Lords'  Act. 
DO  prisoner  for  debt  shall  petition  any  court  for  his  or 
(fiaenaige  under  the  Lords'  Act,  32  G.  2,  c.  28  (r).  And 
ame  section  enacts,  that  no  creditor  of  any  prisoner  shall 
1  any  court  for  the  exercise  of  the  compulsory  powers 
agwnst  debtors  under  the  provisions  of  the  Lords* 
(«)•  The  96th  section  of  the  same  act,  however,  em^ 
fMOB  the  detaining  creditors  of  prisoners  in  execution,  to 
Iply,  by  petition,  to  the  ineoivent  court,  for  an  order  to 
the  defendant's  estate  in  the  provisional  assignees  of  that 


Snhejueni  Preeeedinas  agaimt  Ineohents  dieeharged  under  subwquent 
\ilari^  Aa.']  By  a  discliaige  under  the  Lords'  Act,  (which  f^S^j^j. 
K  have  seen  cannot  take  place  since  I  S^2  P*.  c.  110,  «.  119),  venu  dis- 
ie  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  ?hf Knil"*'*' 
M  (t) ;  even  if  he  subsequently  promise  payment,  it  has  Act. 
c&  considered  he  cannot  be  holden  to  bail  on  such  sub- 
incut  promise  («)•     The  judgment,  however,  remains  in 
Eee;  and  execution  may  at  any  time  be  sued  out  against  the 
btOT^B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
ittels^'*  other  than  and  except  his  wearing  apparel,  tools, 
!^  to  the  amount  of  10^.,  as  before  mentioned  (9).    As  to 
t  mode  of  proceeding  in  such  a  case,  see  ante,  826. 

4.  Discharge  of  Prisoners  by  other  Meani» 

A  prisoner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
bote  name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^^i^'^*  ^*' 
ned  by  him,  or  with  his  authority  or  privity  (a:).  writ. 

Ai  to  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  nerectinWrit, 
lit  of  eamoff,  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
oL /.  484,  600, 520. 

841 0.  a»  cs.  123, 1. 1.  Work,  Vol  II.  p.  917. 

Chapm.  Praet.  330l  <r)  See  fVorfeman  ▼.  Lnk9,  Cowp.  22, 

If)  As  ID  the  tetr  tad  practice,  ^rtien  32,  n.:  Fagett  r.  VFheate,  2  Doug.  609. 

tm  dnm  of  the  Lords'  Act  were  in  (u)  MS.,  M.  1814:   WUmm  v.  Ken^*  3 

«nttaB,lteMMlerbrefencdtoTidd*i  M.  dc  Sel.  flW:  VoL  I.  471.     But  this 

wkc,  and  Aichbolffs  Fract.,  2nd  ed.  weoM  questionable.    And  see  Horton  ▼. 

r4.ILl3»tol40.  Moggridgt,  6  Taunt.  MS,  n.:    Hatty. 

M  Ai  to  the  law  and  practice  when  rerdtor,  2  W.  B1.784. 

MoftheLoRVAetwerein  (r)  32  0. 2,  e.  28,  s.  20. 

the  Olh  editioo  of  this  («)  VoL  1. 51, 6& 
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ProeeedmgM  hy  Prmmett, 


•  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  oA 
^'^^  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  eeitifio 
gaoler  or  verified  by  affidavity  must  he  produced  on  tl 
cation ^&).  I>raw  up  a  rtde^  seroe  a  com  on  ikt  plai 
and  detiver  the  original  rule  to  the  sheriff  or  keeper  oft 
in  which  the  defendant  is  confined^  to  warrasU  the  d 
A  notice  of  the  application  should  be  served  on  the 
personally  (cf^  and  not  his  attorney,  whose  authoril 
when  the  juagment  was  siarned  {e)y  unless  indeed  the 
cannot  be  found  (/),  or  uiuess  tne  attorney  still  conti 
agent  {g).  Service  on  one  of  two  lessors  of  the  plainti£F 
sufficient  where  the  other  had  no  interest,  and  coo] 
found  (A).  But  it  is  not  absolutely  necessary  to  give  th 
though  it  is  a  great  saving  of  expense  to  the  prison 
no  notice  be  given,  it  is  only  a  rule  fttn  (t )  in  the  first 
The  name  of  the  cause  stated  in  the  noUce  must  o 
with  the  name  of  that  in  which  he  is  in  execution  Q 
rule  must  be  served  on  the  plaintiff;  (or  his  agent,  i 
any,  and  the  plaintiff  cannot  be  found),  an  affidat 
8er\'ice  made,  and  a  brief  given  to  counsel  *'  to  movi 
the  within  rule  absolute;"  if  no  sufficient  cause  be  d 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  he 
there  must  be  a  separate  motion  m  each  case(/). 
soner  is  entitled  to  his  discharge  as  a  matter  of  rig) 
court  are  satisfied  q&  to  the  fact  of  his  im])ri8onment 
custody  for  twelve  months,  &c.(i»).  Where  the  rul< 
rule  wMt,  the  court  have  no  power  to  order  cause  to 
at  chambers (n).  If  notice  of  the  application  foi 
charge  was  given,  and  the  application  be  successfuU; 
in  the  first  instance,  no  costs  arc  allowed  to  the' 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudul 
^■^•^  ?"  tained  by  a  statement  to  the  court,  wliicli,  if  true,  ^ 
periy^b™^"'  title  him  to  be  discharged  under  the  act,  he  is  lis 
uined.  again  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  d 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(b)  Short  ▼.  WiOktmn,  4  DowL  357. 

(c)  Jnhrmm  v.  JRnuttedfpe,  &  DowL  579. 

(d)  GVmytf  v.  Fty,  4  Dowl.  273:  see 
BUUtdph  V.  Graif,  5  Dowl  4(10. 

{e)  Johnson  v.  Routiedgr,  5  DowL  579: 
Cordon  v.  Twine,  4  id  580:  K«i^  v. 
Diekentnn^  I  Id.  54<>. 

(/)  Sec  Bradleif  v.  Webb,  7  DowL  .^88. 

(g)  Orangtr  v.  iVUket,  14  1^.  Obs. 
116:  Shikvck  v.  Basgman,  7  C  &  P.  8»9: 
fVUmn  V.  Mokter,  1  DowL  549:  Oor>?v 
V.  Fry,  4  Id.  27a  If  not  served  on  the 
plaintiff;  when  it  mkht  have  been,  the 
defimdant  may  still  obtain  a  rule  nM  for 
his  discharge,  to  be  served  nn  the  plaintiff. 
IJohnmm  v.  Routlmlft9t  5  DowL  579). 
Where  the  plaintiff  is  dead  it  is  necesauy 
to  shew  that  there  is  no  personal  repre- 
■entative,  before  service  of  notice  on  the 
plaintiff's  attorney  will  be  deemed  suffi- 
cient. (Kr  p.  ibkW.  4  Dowl.  275;  1  H. 
St  W.  518.  &  C)  Where  it  appeared  that 


the  plaintiff  had  died  intett 
no  administration  had  hem 
but  that  his  wife  was  livini 
was  granted  to  be  served  od 
the  attniney  fai  the  caiiae,  w 
terwards  made  abaolufib    ( Id 
(h)  Dae  Smith  v.  Faatam,  J 
(<)   See  £r  p.  NeU$em,  7 
Magnay  v.  WUkm.  Id.  467: 
AManu.  2  DowL  111;  1  C  / 
Tyr.  904,  &  C:  Moore  v.  Ota 
iJ)  KfUtt  V.  Ditkttmm,  1 1 
(*)  OMTfey  V.  Burnm,    4   ' 
Menee  v.  Qrmee,  Id.  854:  M 
mm,  6  Id.  493:  Bakrr  v.  %* 
(/)  ilfion..  3  Leff.  Otai*  7& 
(m)  Staeejf  v.  FMtend,  1 
«fite,  868- 

(n)  Jones  v.  Fitz  M/tam;  ! 
1  C.  ftrM.  8S5:  3  Tyr,  n4.  & 
(0)  Anan,t  1  DowC  148. 


JH$charge  of,  under  Imolveni  Aett,  ^.  871 

umats^  in  consequence  of  each  dischaive  (jo).    If,  there-    crap.  it. 

^ijnisoner  obtain  his  discharge  fraudulently,  an  applica-     ^*"-  ^-  _ 

iBOft  be  made  to  the  court  for  ^  liberty  to  sue  out  a  new 

ftifunst  the  defendant;"  this  must  m  supported  by  an 

nit  of  ftets^  to  shew  in  what  manner  the  discharge  was 

speilr  obtained ;  g^ive  a  brief  to  counsel,  with  the  affidavit 

low  ror  the  nile ;  it  is  a  rule  nitty  and  must  be  served  on 

iflfciidant^  but  does  not  require  personal  service ;  make  an 

vit  of  aervice,  and  give  a  brief  to  counsel  to  move  to 

>  the  mle  absolute ;  if  the  rule  be  made  absolute,  then 

it  the  capioi  ad  saHrfaeiendum  in  the  usual  way  (^). 

KteMmga  under  the  Lwdi  Act.'\    The  act  of  1  (Sf  2  F;  ^^^S^^ 
,  #.  110,  enacts,  that  from  and  after  the  passing  of  that  ^uxt^*  Act. 
o  prisoner  for  debt  shall  petition  any  court  for  his  or 
isehaige  under  the  Lords'  Act,  32  O.  2,  c.  28  (r).     And 
me  section  enacts,  that  no  creditor  of  any  prisoner  shall 

0  any  court  for  the  exercise  of  the  compulsory  powers 
gainst   debtors  under   the  provisions  of  the  Lords* 

).    The  96th  section  of  the  same  act,  however,  em- 

1  the  detaining  creditors  of  prisoners  in  execution,  to 
bv  petition,  to  the  imoiveni  court,  for  an  order  to 

le  defendant's  estate  in  the  provisional  assignees  of  that 

rvU  Preeeedinas  againH  Ineolvente  discharged  under  subwqucnt 
Aei.']  By  a  discliarge  under  the  Lords'  Act,  (which  ^'2S*iSSi 
f6  seen  cannot  take  place  since  1  <5f  2  F.  c.  110,  5.  119),  venu  du- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  JhJ'jKnil"*^ 
) ;  even  if  he  subsequently  promise  pa3rment,  it  has  Act. 
onsidered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  (m).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  (»ut  against  the 
's  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
m^*  other  than  and  except  his  wearing  apparel,  tools, 
0  the  amount  of  10/.,  as  before  mentioned  (9).    As  to 
>de  of  proceeding  in  such  a  case,  see  ante^  826. 

4.  Dieduurge  of  Priioneri  Iff  cither  Meani» 

rifloner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  eiS^t^e 
by  him,  or  with  his  authority  or  privity  {x\  Writ. 

»  what  defects  in  an  affidavit  to  hold  to  oail,  or  in  a  Defect inWrti 
F  capioif  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
.  484,  600,  620. 

a.  a^  c  1SS,  1. 1.  Work,  YoL  II.  p.  917. 

ipau  Pmct.  390.  (r)  See  Workman  t.  LaoRre,  Cowp.  22, 

to  die  Ibw  and  ptactioe,  i&un  St,  n.:  Pagelt  ▼.  fTheate,  2  Doug.  609. 

■Hi  of  tho  Lofds*  Act  were  hi  (u)  MS.,  M.  1814:   WUson  v.  Kempt  3 

I,  Ae  noder  b  icferred  to  T}dd*s  M.  A  Sel.  BB5i  VoL  I.  471.     But  tfaif 

,  aad  AtchtMAirs  Pract,  2nd  ed.  leenu  questiotiable.    And  tee  Horton  t. 

l»tol4iL  MoofrUge,  6  Tmuat.  M3,  n.:    Hatt  v. 

to  the  knr  Old  piactioe  when  rtnUer^iW,  B1.784. 

I  of  tho  Loiw  Act  were  in  (r)  32  0. 2,  e.  28,  s.  20. 


B,  Me  tho  Oth  odMoo  of  this       (jr)  Yd.  1. 61, 02. 


870 


Proceedings  hy  Pruanen, 


■  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  offieerl^ 
^'^^  "•  the  warden  of  the  Fleet,  a  copy  of  the  causes,  certified  by  |j 
gaoler  or  verified  by  affidavit,  must  be  produced  on  the  i 
cation (6).  Draw  up  a  rulCy  serve  a  copy  on  tke  /Mrfi 
and  deliver  the  original  rule  to  the  sheriff  or  hetper  </tlf  j 
in  whidi  the  defendant  is  confined^  to  warrant  the  di 
A  notice  of  the  application  should  be  served  on  the 
personally  (<f^  and  not  his  attorney,  whose  authority 
when  the  juogment  was  sifiped^«),  unless  indeed  the  pi 
cannot  be  found  (/),  or  umess  tne  attorney  still  contimM 
agent  (^).  Service  on  one  of  two  lessors  of  the  pkdntiffwMT 
sufficient  where  the  other  had  no  interest,  and  could  nflt 
found  (A).  But  it  is  not  absolutely  necessary  to  give  this i 
though  it  is  a  great  saving  of  expense  to  the  prisoner,  for 
no  notice  be  given,  it  b  only  a  rule  nisi  (•)  in  the  first  ii 
The  name  of  the  cause  stated  in  the  notice  must  cor 
with  the  name  of  that  in  which  he  is  in  execution  (j), 
rule  must  be  served  on  the  plaintiff,  (or  his  agent,  i/he: 
any,  and  the  plaintiff  cannot  be  found),  an  affidavit  of 
ser^'ice  made,  and  a  brief  given  to  counsel  **  to  move  to : 
the  within  rule  absolute;"  if  no  sufficient  cause  be  shewn,  1 
rule  will  be  made  absolute  of  course,  and  must  then  be  dn 
up  and  Horved  as  above  (I-).  Where  a  defendant  had  remaMl 
in  cuHtody  more  than  twelve  months  on  ttco  judgmentifi 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  holden  thi 
there  must  be  a  separate  motion  m  each  case(/).  The  pri 
sonor  is  entitled  to  his  discharge  as  a  matter  of  right,  if  ik 
coui*t  arc  satisfied  as  to  the  fact  of  his  im))risonment  in  acta 
custody  for  twelve  months,  Scc,(m).  Where  the  rule  is  only 
rule  nisi,  the  court  have  no  power  to  order  cause  to  be  shei 
at  chambers(w).  If  notice  of  the  application  for  the  di 
charjifc  was  given,  and  the  application  ne  successfully  oppoi 
in  the  first  instance,  no  costs  are  allowed  to  the  oppon 
creditor  (o). 
profeedings  If  the  prisoner's  discharge  be  unduly  or  fraudulently  o 
where  Di*-  taincd  by  a  statement  to  the  court,  which,  if  true,  woufd  e 
peri^fob™^"'  title  him  to  be  discharged  under  the  act,  he  is  liable  to 
tained.  again  taken  in  execution,  and  remanded  by  rule  of  court;  b 

the  sheriff  or  keeper  of  the  prison  who  may  have  dischai^ 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to  an  adi 


{h)  Short  T.  WUUawn,  4  DowL  357. 

(e)  Jithnmm  v.  Rnutledfre,  A  Dowl.  S79. 

(rf)  c;w»r^  V.  Frvt  4  Dowl.  573 :  see 
BifMulph  V.  Graif.  5  Dowl.  41)0. 

(0)  Johrufon  V.  Routledge,  A  DowL  579: 
Go»v/»7i  V.  Tivine,  4  Id.  560:  KtUy  v. 
Dickmmm,  1  Id.  546. 

(/)  See  RnuUni  v.  Wthb,  7  DowL  588. 

Iff)  Gmngtr  v.  WiOena,  14  I  ^.  Ohs. 
lir.:  ShiUvrk  v.  Ptunman,  7  C  «f  P.  2«»: 
WUmn  V.  Mokler,  1  DowL  54.9:  C>or«v 
V.  Fry,  4  Id  27a  If  not  aerred  on  the 
plaintifT,  when  it  niiffht  have  been,  the 
defpndant  may  still  obtain  a  rule  nisi  for 
hilt  discharge,  to  be  served  on  the  plaintifT 
tJfJtnmm  v.  Routlfdget  5  Dowl.  BTii). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  that  thete  is  no  personal  reftre- 
■entative,  before  service  or  notice  on  the 
plaintiff's  attorney  will  be  deemed  su(R- 
cienL  {Kr  p.  Rkher,  4  Dowl.  275;  1  11. 
ft  W.  518,  &  C)   Where  It  appeared  that 


the  plaintiff  had  died  intestate,  mi  t 
no  administration  had  betn  taken  c 
but  that  his  wife  was  Urtng.  a  rale  1 
was  granted  to  be  served  on  the  wift  1 
the  attomey  in  the  caiiK,  whkii  was 
terwards  made  absolute^    (Id.) 

ih)  Dne  Smith  v.  PkirftM.  7  DowlCf 

(0   See  lir  p.  JVWbon,  7  TanBt 
Magnan  v.  WUktu.  Id.  467:   J«M»  ▼•  1 
jkUiimM.  3  DowL  111;  I  C  dc  M.  W 
Tyr.  904,  S:  C:  Mutn  v.  Ov.  4  Do*l 

iJ)  Ketfy  V.  Di^eettsm,  I  DawL517' 

{k)  Qnrlty  v.  BwukO.  A  TauBt  4 
Mence  v.  Oravem,  Id.  854:  MeMb  ▼.  W 
mm,  6  Id.  493:  Baktr  v.  S^dtt,  7  U.  17 

(/)  Attoit,,  3  Leff.  ObsL  7V> 

(m)  Svocry  v.  FUkbami,  1  DowL  It 
ante,  868. 

(n)  Jonet  t.  Fitz  Mdamt,  9 DowLU 
1  C.  ft  M.  8A5:  3  Tyr.  H34,  &  C 

(o)  iffwfi.,  1  DowL  14& 


LUcharge  of^  under  Insolvent  Acts,  ^-c.  »/ 1 

leanpe  in  consequence  of  such  discluirge  (/>).     If,  there-     chap.  iv. 
ipruoner  obtain  his  dischiirgc  fniudulently,  an  applieo-  _?'"^".  **  _ 
Autbe  made  to  the  court  for  *^  lil>erty  to  sue  out  u  new 
L^giiBstthe  defendant;'*  thin  muHt  he  Muj)i>orted  hy  an 
irit  of  ftctdy  to  shew  in  what  manner  the  di8chan?e  was 
mpnlT  obtained ;  g^ive  a  brief  to  counsel,  with  the  affidavit 
■ore  for  the  rule ;  it  is  a  rule  nisi,  and  must  1)0  served  on 
iiduKUnt,  but  does  not  re([uire  personal  ser\'ice ;  niake  an 
ikmit  of  service,  and  grive  a  brief  to  counsel  to  move  to 
ibthe  role  absolute;  if  the  rule  lie  made  absolute,  then 
itmibe  capias  ad  satisfaciendum  in  the  usual  way  (^). 

hwdm^  under  the  Lordi  Act.']    The  act  of  1  c\  2  l\  JUJjfiJJf*' 
"UC^  /.  119,  enacts,  that  from  and  after  the  imssin^  of  that  L^nb' Act. 
^  BO  prisoner  for  debt  sliall  petition  any  court  for  his  or 
j^daehttge  under  the  Lords*  Act,  :»  G.  2,  c.  28  (r).     And 
Viune  section  enacts,  that  no  creditor  of  any  prisoner  shall 

teMon  any  court  for  the  exercise  of  the  compulsory  powers 
against  debtors  under  the  provisions  of  the  Lords* 
^j).  The  96th  section  of  the  same  act,  however,  em- 
M*m  the  detaining  creditors  of  prisoners  in  execution,  to 
9|4y,  br  petition,  to  the  insolvent  court,  for  an  order  to 
^4  the  defendant's  estate  in  the  provisional  assignees  of  that 


Snieequeni  Proetedinqs  against  Insolvents  discharged  under  subwquent 
••  Lords*  Act."]  By  a  iischarge  under  the  Lords'  Act,  (which  iJS^iIISi- 
pie  have  seen  cannot  take  place  since  1  6f  2  F.  c.  110,  s.  110),  venu  uift- 
fte  debtor's  person  is  for  ever  freed  from  arrest  for  the  sjinie  tlS'Knii"**" 
Ht  {t) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
bwn  oonsidered  he  cannot  be  holden  to  bail  on  su<>li  sub- 
toqaent  promise  (w).     The  judgment,  however,  renmins  in 
brce ;  and  execution  may  at  any  time  be  sued  out  against  the 
lebtor's  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
chattels,"  other  than  and  except  his  wearing  ai)parel,  tools, 
he*,  to  the  amount  of  10/^  as  before  mentioned  {v).    Ah  to 
the  mode  of  proceeding  in  such  a  case,  see  ante,  82G. 

4.  Disdkarge  of  Prisoners  bjf  other  Means. 

A  prisoner  vdll  be  entitled  to  his  dischai^e,  if  the  attorney,  whew  an 
vhoK  name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^uim»' iiiii 
iaoed  by  him,  or  with  his  authority  or  privity  {x\  Writ. 

As  to  what  defects  in  an  affidavit  to  hold  to  nail,  or  in  a  Defect  in 
writ  of  eapiasj  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
V9L  I.  484^  600,  620. 

M«O.SielSS,t.l.  Work,  YoL  II.  p.  917. 

W)  Chapm.  Praet.  33UL  (0  See  PForftmon  t.  LeoRrc,  Cown.  22, 

H  At  to  the  lam  md  pfMtioF,  irtien  at,  n.'.  Pagett  t.  H^heate,  2  Doug.  OKI. 

Am  dnMi  of  tho  Loru*  Act  were  hi  tu)  MS.»  M.  1814:   Wibon  v.  Kemp*  3 

ia  icferred  to  Tkld's  M.  A  Sel.  BB5;  VoL  I.  471.     But  thii 


hKtln,  tad  ArdiboU's  Pract,  2nd  od.  leenu  qucttionable.    And  tee  Horton  y. 

"'  '*  ^««co  140.  Meggrldge,  6  Taunt.  003,  n.:    Hatt  v. 

-^  ntmetiet  when  r«%r,  2  W.  B1.724. 

-  *"  (r)  32  0. 2,  c.  28,  f .  2U. 


"  •  «  ai.fiS. 


870 


Proeeedmgs  hy  PrUonen. 


'  Book  mi.  quer,  where  a  defendant  is  in  custody  of  any  other  off 
^^^"^  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  cettific 
gaoler  or  verified  by  affidavit,  mnst  be  produced  on  t 
cation ^6).  Draw  up  a  ruley  serve  a  copy  en  the  ph 
atid  deliver  the  original  rule  to  the  sheriff  or  keeper  aft 
in  which  the  defendant  is  confinedy  to  ujommt  the  t 
A  notice  of  the  application  snould  be  served  on  the 
personally  {d^  and  not  his  attorney,  whose  authori 
when  the  juogment  was  siffned^e),  nnless  indeed  the 
cannot  be  found  (/),  or  uiuess  tne  attorney  still  cont 
agent  (g)»  Service  on  one  of  two  lessors  of  the  phuntifi 
sufficient  where  the  other  had  no  inter^t,  and  con 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tl 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  b  only  a  rule  nisi  (i)  in  the  first 
The  name  of  the  cause  stated  in  the  notice  mnst  c 
with  the  name  of  that  in  which  he  is  in  execution  (. 
rule  must  be  served  on  the  plaintiff,  (or  his  agent, 
any,  and  the  plaintiff  cannot  be  found),  an  affida^ 
service  made,  and  a  brief  given  to  counsel  **  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  he  s 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (if-).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judj 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  m  each  case(/). 
soncr  is  entitled  to  his  discbarge  as  a  matter  of  ri^ 
court  are  satisfied  as  to  the  fact  of  his  im))ri8onmeni 
custody  for  twelve  months,  8ec,(m).  Where  the  ml 
rule  nm,  the  court  have  no  power  to  order  cause  to 
at  chambers («).  If  notice  of  the  application  fo 
char|;ce  was  given,  and  the  application  ne  successfull 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor  (o). 
Proceedings  If  the  prisoner's  discharge  be  unduljr  or  fraudu 
ch^r  ?"  tained  by  a  statement  to  the  court,  which,  if  true, 
periy^b'^^'^**  title  him  to  be  discharged  under  the  act,  he  is  lii 
uined.  again  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  < 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(b)  Short  v.  WUHamK,  4  DowL  357. 

(c)  Jtihnson  V.  RnuUedge,  A  DowL  579. 

(d)  (itntrffe  V.  Frv^  4  Dowl.  273:  see 
BifUulph  V.  Gratf,  5  DowK^dTu 

(e)  Johnaon  v.  Routiedar,  5  Dowl.  579: 
Go»vlc»n  V.  TttHne,  4  Id.  580:  Ktilp  v. 
ZHekmmm,  I  Id.  A4A. 

(/)  See  Bmdieif  v.  fVebbt  7  DowL  .18a 
i/r)  Graturm-  v.  WUket,  14  I^.  Ohs. 
116:  Shikock  v.  Ptuaman,  7  C  &  P.  889: 
IViUon  V.  Mokter,  1  Dowl  549:  Gforfiv 
V.  Fry.  4  Id.  27a  If  not  served  on  the 
plaintifT,  when  it  misht  have  been,  the 
defendant  may  still  obtain  a  rule  nM  for 
his  discharge,  to  be  served  on  the  plaintifT. 
iJo/umm  V.  Routlfdftet  5  DowL  579). 
where  the  plain  tiflT  is  dead  it  is  nereMsuy 
to  shew  that  there  is  no  personal  repre- 
■entative.  before  service  or  notice  on  the 
plaintifTs  attorney  will  be  deemed  suffi- 
cient. {Er  p,  Rkher,  4  Dowl.  275;  1  II. 
ft  W.  510,  &  C)  Where  it  appeared  that 


the  plaintiff  had  died  intcX 
no  administration  had  bee 
but  that  his  wife  was  Uvin 
was  granted  to  be  served  on 
the  attorney  in  the  caiiKt  i 
terwards  made  abaoluteu    (!• 

ih)  Dne  Sndth  v.  PorftM. 

{i)   See  £r  p.  JVWtew,   ; 
Afagnaif  v.  Wilkef.  Id.  467: 
Addanu,  2  DowL  111;  I  C 
Tyr.  904,  &  C:  Moun  ▼.  Ok 

ij)  Ketfy  V.  EHckenmm,  I  . 

{k)  Onirlqy  v.  Bwwefl.    4 
Menee  v.  Gmve$,  Id.  854:  JH 
mm,  6  Id.  493:  Baker  v.  3^ 

(/)  AnotK,  3  Lex.  Otaa.  79, 

(m)  Stacry  v.  FUkbami,  I 
ante,  868. 

(n)  Jones  v.  Firs  AUamu, 
1  C.  ft  M.  855:  3  Tyr,  Ml.  I 

(o)  AnotUf  I  DowL  14& 


DUcharffe  of,  under  Imolvent  Act*,  ^.  8/1 

awsipe  in  consequence  of  such  diBchaige  (p).    If,  there-    cmap.  it. 

^iprisoner  obtain  his  discharge  fraudalently,  an  applica-     ^*"-  ^-  _ 

imt  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 

■i igiinst  the  defendant;"  this  must  be  supported  by  an 

bit  of  fteta^  to  shew  in  what  manner  the  dischaige  was 

HperiT  obtsined ;  g^ve  a  brief  to  counsel,  with  the  affidavit 

MTV  for  the  nile ;  it  is  a  rule  nisiy  and  must  be  served  on 

kfaidaat,  but  does  not  require  personal  service ;  make  an 

nit  of  service,  and  give  a  brief  to  counsel  to  move  to 

)  the  role  absolute ;  if  the  rule  be  made  absolute,  then 

Bt  the aj^fiat  ad satufaeiendum  in  the  usual  way (^). 

oueim^  under  the  Lord^  Act.']    The  act  oi  15^2  V,  ^^^ 
^  #.  110,  enacts,  that  from  and  after  the  passing  of  that  Lords*  Act. 
tt  prisoner  for  debt  shall  petition  any  court  for  his  or 
ii^uge  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).    And 
me  section  enacts,  that  no  creditor  of  any  prisoner  shall 

0  any  court  for  the  exercise  of  the  compulsory  powers 
against   debtors  under   the  provisions  of  the  Lords* 

).    The  96th  section  of  the  same  act,  however,  em* 

1  the  detaining  creditors  of  prisoners  in  execution,  to 
by  petition,  to  the  ineoherU  court,  for  an  order  to 

le  defendant's  estate  in  the  provisional  assignees  of  tliat 

rni  PreeeedfMS  offaintt  Inedvents  discharged  under  subwquent 
Act."]  By  a  discliarge  under  the  Lords'  Act,  (which  j^SSS^SSi- 
re  seen  cannot  take  place  since  1  <SSf  2  F.  c.  110,  «.  110),  venu  di«- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  thflGni?*** 
) ;  even  if  he  subsequently  promise  pa3rment,  it  has  Act 
onsidered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  («»)•     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
8^"  other  than  and  except  his  wearing  apparel,  tools, 
>  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
)de  of  proceeding  in  such  a  case,  see  ante^  826. 

4.  Discharge  of  Prisoners  bjf  other  Means. 

■ifloner  will  be  entitled  to  his  discharge,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  ciS^t^e  ^ 
by  him,  or  with  his  authority  or  privity  (i;^  Writ. 

JO  what  defects  in  an  affidavit  to  bold  to  oail,  or  in  a  Defect inWrtt 
F  eapiaSf  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
.  484^  600,  620. 

a.  a^  c  us,  1. 1.  Work,  YoL  II.  p.  917. 

ipau  Pmct.  390.  (r)  See  Workman  t.  LaaRr«,  ^^"^  ^» 

to  die  Imt  toad  ptactioe,  ulien  St,  n.:  Pagett  t.  Wheate,  2  Doug.  609. 

■Hi  of  tlw  Lofds*  Act  were  hi  (u)  MS.,  M.  1814:   WUson  v.  Kemp,  3 

■fAeiMderisicferredtoTkld's  M.  &  Sel.  BB5;  VoL  I.  471-     But  thii 

,  tad  AichbtATs  Pract,  Snd  ed.  leenu  questionable.    And  tee  Morton  t. 

l»tol4iL  MoofrUge,  6  Tauat.  003,  lu:    Hatt  v. 

to  the  kw  rad  practioe  when  reHUer,  9  W.  B1.784. 

vrUaoeoftlMLoroirActwerein  (r)  32  0. 9,  e.  S8,  t.  80. 

a,  «•  th0  Oth  editloo  of  this  (jr)  Yd.  1. 61,  M. 
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'  Book  hi. 
Pakt  n. 


quer,  where  a  defendant  is  in  custody  of  any  otiber  offii 
tne  warden  of  the  Fleet,  a  copy  of  the  causes,  ceitifie< 
gaoler  or  verified  by  affidavit,  mnst  be  produced  on  tl 
cation (6).  Draw  up  a  rule^  serve  a  copy  en  ike  jXm 
atid  deliver  the  original  rule  to  the  sheriff  or  keeper  ufi 
in  which  the  defendant  is  confined^  to  warrant  ike  d 
A  notice  of  the  application  should  be  served  on  the 
personally  (J^  and  not  his  attorney,  whose  authoril 
when  the  juagment  was  siffnedr«),*nnless  indeed  the 
cannot  be  found  (/),  or  uiuess  tne  attorney  still  conti 
agent  (^).  Service  on  one  of  two  lessors  of  the  phunti£f 
sufficient  where  the  other  had  no  interest,  and  cod 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tb 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  b  only  a  rule  nisi  (•)  in  the  first 
The  name  of  the  cause  stated  in  the  notice  mnst  o 
with  the  name  of  that  in  which  he  is  in  execution  (j 
rule  must  be  served  on  the  plaintiff,  (or  his  agent,  i 
any,  and  the  plaintiff  cannot  be  found),  an  affidai 
service  made,  and  a  brief  given  to  counsel  **  to  movi 
the  within  rule  absolute;"  if  no  sufficient  cause  he  si 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h< 
there  must  be  a  separate  motion  m  each  case(/). 
soncr  is  entitled  to  liis  discharge  as  a  matter  of  rig 
court  are  satisfied  as  to  the  fact  of  his  imprisonment 
custody  for  twelve  months,  Scc,(m).  Where  the  rul« 
rule  nisi,  the  court  have  no  power  to  order  cause  to 
at  chambers (m).  If  notice  of  the  application  foi 
charge  was  given,  and  the  application  ne  successfull; 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor  (o). 

If  the  prisoner's  discharge  be  unduljr  or  frandui 

taincd  by  a  statement  to  the  court,  which,  if  true,  * 

poriy^ob™^"*  title  him  to  be  discharged  under  the  act,  he  is  lis 

taincd.  a)2^ain  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  < 

him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


Proceedings 
where  Dis- 


{b)  Short  V.  WUHmnn,  4  Dowl.  367. 

(c)  Jvhnwn  V.  RnutMfpe,  S  DowL  570. 

(rf)  iimrKe  v.  Fr»^  4  Dowl.  273:  see 
Biddulph  V.  Cfatf,  5  DowL^OTL 

(e)  Johnaon  v.  Houtiedgv,  R  DowL  579: 
Cnttion  V.  Ttpine,  4  la.  580;  Ktiip  v. 
Diekenmm,  I  Id.  546. 

(/)  Sec  Bmdieif  v.  fVfbb,  7  DowL  .WB. 

Iff)  Granger  v.  WiOtet,  14  I  ^.  Ohs. 
116:  Shikock  v.  Panimm,  7  C  fr  P.  S89: 
IViimn  V.  Mokler,  1  Dowl  549:  Geor/tv 
V.  Fry.  4  Id  27a  If  not  aerred  on  the 
plaintiff;  when  it  mkht  have  been,  the 
defendant  may  still  obtain  a  rule  nUi  for 
his  discharge,  to  be  served  on  the  plaintiff. 
iJohnaan  v.  Routteriftf*  5  Dowl.  579). 
where  the  plain  tiflT  is  dead  it  is  necesMry 
to  shew  that  there  is  no  personal  repre- 
■entatlve,  before  service  or  notice  on  the 
plaintilTs  attorney  will  be  deemed  su(R- 
dent.  (Er  p.  Rkfier,  4  Dowl.  275;  1  H. 
ft  W.  510.  &  C)  Where  It  appeared  that 


the  plaintiff  had  died  inteM 
no  administration  had  bea 
but  that  his  wife  was  Uvini 
was  granted  to  be  served  on 
the  attomey  in  the  caiiK,  w 
terwardsnuidcabsoIuteL    (Ic 
(h)  Dne  Smith  v.  PloyftM,  \ 
(0   See  £r  p.  NHbm,  7 
Miunoif  v.  WWc«$.  Id.  4^: 
AddamM,  2  DowL  111;  I  C.  « 
Tyr.  904.  &  C*  Mwre  ▼.  Oil 
(i)  KrBw  V.  IHekensm,  1 1 
{k)  CMckjf  V.  BuMdl.   4 
Menee  v.  Groves,  Id.  854:  M 
son,  6  Id.  493;  Bmktr  v.  %* 
(/)  AtmiKt  3  Leff.  ObsL  ft, 
(m)  Stacry  V.  FUkbami,  I 

sfit€t  flua 

(n)  Jone»  v.  Firs  AMamu, 
1  C.  ft  M.  855:  3  Tyr.  M4,  a 
(o)  Anotu,  1  DowL  I4flL 


JHKJutrge  of,  under  Imolvent  Acts,  ^.  8/ 

■Mope  in  consequence  of  such  dischaive  (p).    If,  there-    chap.  iv. 
^tpjttoner  obtain  his  discharge  fraudulently^  an  applica-     ^*^'  ^• 
■ut  be  made  to  the  court  for  ^  liberty  to  sue  out  a  new 
igiinst  the  defendant;"  this  must  he  supported  by  an 
"  of  fteta^  to  shew  in  what  manner  the  dischaixe  was 
iy  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
ror  the  rule ;  it  is  a  rule  nisiy  and  must  be  served  on 
io&iidant,  but  does  not  require  personal  service ;  make  an 
"^  it  of  service,  and  jB:ive  a  brief  to  counsel  to  move  to 
the  role  absolute;  if  the  rule  be  made  absolute,  then 
Mt  the  capias  ad  saiUfaeiendum  in  the  usual  way  (^). 

^'iVMMlM^  tmder  the  Lordi  Act.'\  The  act  of  1  <S^2  T,  ^^^^ 
\i%  #.  110,  enacts,  that  from  and  after  the  passing  of  tliat  Lonb' Act 
I  DO  prisoner  for  debt  shall  petition  any  court  for  his  or 
diicnaige  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).  And 
lamie  section  enacts,  that  no  creditor  of  any  prisoner  shall 
^'  Q  any  court  for  the  exercise  of  the  compulsory  powers 
gainst  debtors  under  the  provisions  of  the  Lords* 
i(#).  The  96th  section  of  the  same  act,  however,  em- 
IIVUB  the  detaining  creditors  of  prisoners  in  execution,  to 
0ly,  by  petition,  to  the  insolvetU  court,  for  an  order  to 
M  the  defendant's  estate  in  the  provisional  assignees  of  that 


S^deequeni  Preeeedinas  aaainet  Ifuoivents  diecharged  under  subwqucnt 
bZordf'  Aet."]  By  a  discharge  under  the  Lords'  Act,  (which  ^'S^SSi 
1  have  seen  cannot  take  place  since  1  <5f  2  V»c,  110,  s.  119),  venu  uift- 
k  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  Jjjj'fjj 
eiit(f);  even  if  he  subsequently  promise  ^3rment,  it  has  Act 
~  considered  he  eannot  be  holden  to  bail  on  suoh  sub- 


unde 


Ms' 


{uent  promise  (m).  The  judgment,  however,  renialuH  in 
lee;  and  execution  may  at  any  time  be  sued  out  against  the 
btor's  ^  lands,  tenements,  rents  or  hereditaments,  goods  or 
attels^"  other  than  and  except  hb  wearing  apparel,  tools, 
ky  to  the  amount  of  10/.,  as  before  mentioned  («).  As  to 
e  mode  of  proceeding  in  such  a  case,  see  anUy  82G. 

4.  Diedkarffe  of  Prisoners  by  other  Means, 

A  prisoner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
bote  name  is  indorsed  on  the  writ,  declares  that  it  was  not  eiSm*  tL^  '^ 
med  by  him,  or  with  his  authority  or  privity  (^rV  Writ 

As  to  what  defects  in  an  affidavit  to  hold  to  oail,  or  in  a  Defect  inWri 
lit  of  capias^  vrill  entitle  the  prisoner  to  his  discharge,  see  ^^ 
eL  I.  484, 600,  620. 

8«  O.  Si  &  1SS,  1. 1.  Work,  VoL  II.  p.  917. 

Chapok.  Pmct  3S0,  {t)  See  Workman  t.  LaaRr«,  Cowp.  22, 

H  Aft  to  die  Ibw  and  ptactloe,  ulien  St,  n.-:  Pagelt  v.  Wheattt  S  Doug.  609. 

Mi  dnm  of  tho  Loids*  Act  were  In  (u)  MS.»  M.  1814:    WUaon  v.  Kemp^  3 

pndoB,  Ae  iMder  b  fcfierred  to  TkM's  M.  &  Sel.  /nS;  VoL  I.  471.     But  thii 

Mttre,  tad  ArchlMrfd's  Pract,  Snd  ed.  leems  questionable.    And  tee  Horttm  t. 

ri.lLUBtol4iL  MoaiHdge,  6  Taunt.  003,  n.:    HaU  v. 

(f)  As  to  the  kw  Old  practioe  when  Fe^er.  9  W.  Bl.  784. 

Uomof  ttie  LoraiT  Act  were  in  (r)  32  O.  %,  c.  S8,  t.  80. 

M  tho  fth  oditloa  U  thte  (jr)  Yd.  1. 61,  M. 
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Proceedmgs  hy  Primmen. 


'  Book  mi.  quer,  where  a  defendant  is  in  custody  of  any  other  offi 
^^"  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  oeit&fiei 
gaoler  or  verified  by  affidavit,  must  be  produced  on  tl 
cation (6).  Draw  up  a  rule^  serve  a  copy  on  ike  pim 
and  deliver  the  original  rule  to  the  sheriff  or  keeper  aft 
in  which  the  defendant  is  confined,  to  ujommt  the  cj 
A  notice  of  the  application  should  be  served  on  the 
personally  (cH  and  not  his  attorney,  whose  anthorii 
when  the  juagment  was  signed  ^«),  unless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  cont 
agent  (g).  Service  on  one  of  two  lessors  of  the  phuntifl 
sufficient  where  the  other  had  no  inter^t,  and  cou 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tb 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  b  only  a  rule  nisi  (•)  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  c 
with  the  name  of  that  in  which  he  b  in  execution  (j 
rule  muKt  be  served  on  the  plaintiff,  (or  hb  agent,  i 
any,  and  the  plaintiff  cannot  be  found),  an  affidai 
service  made,  and  a  brief  given  to  counsel  ^  to  mov« 
the  within  rule  absolute;''  if  no  sufficient  cause  he  si 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h< 
there  must  be  a  separate  motion  m  each  case(/). 
soncr  is  entitled  to  nis  dischai^  as  a  matter  oi  rig 
court  are  satisfied  as  to  the  fact  of  hb  imprisonment 
custody  for  twelve  months,  8ec,(m).  Where  the  rult 
rule  nmy  the  court  have  no  power  to  order  cause  to 
at  chambers (n).  If  notice  of  the  application  foi 
charge  was  given,  and  the  application  i>e  successful! 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduljr  or  fraudu! 
^^^  ?"  tained  by  a  statement  to  the  court,  which,  if  true, 
peri'/ob™^"*  title  him  to  be  discharged  under  the  act,  he  b  lie 
tained.  again  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  < 
him  under  a  rule  so  obtained,  b  not  to  be  liable  to 


(b)  Short  V.  WWifonm,  4  Dowl.  367. 

(c)  Johtmm  V.  RnutMfpe,  A  Dowl.  STO* 
(rf)   Gtnr/re  v.  F>y,  4  Dowl.  573 :    see 

Biddutph  V.  Gftqy,  5  Dowl.40n. 

ie)  Johnmm  v.  Houtiedgv,  A  DowL  579: 
Gmtiun  v.  TttHne,  4  Id.  580:  Ktilp  v. 
ZHekenmmt  1  Id.  546. 
(/)  Sec  Bmdieif  v.  fVebb,  7  DowL  .18a 
(/f)  Grander  v.  tVilket,  14  I^.  Ohg. 
116:  Shikoek  v.  Pruvman.  7  C  fr  P.  280: 
IVUson  V.  Mokfer,  1  Dowl  549:  Gforgv 
V.  Fry,  4  Id  273.  If  not  served  on  the 
plaintiff;  when  it  mkht  have  been,  the 
defimdant  may  stiJl  obtain  a  rule  nisi  for 
his  discharge,  to  be  served  on  the  plaintiff. 
iJotumm  V.  RoutUnlftft  5  Dowl.  579). 
where  the  plalntiflT  is  dead  It  is  necesMry 
to  shew  that  thne  is  no  personal  repre- 
sentative, before  service  or  notice  on  the 
plaintifTs  attorney  will  be  deemed  suffi- 
cient. (Er  D,  ItMer.  4  Dowl.  275;  1  H. 
ft  W.  510,  &  C)  Where  It  appeared  that 


the  plahitlfr  had  died  inteM 
no  administration  had  bea 
but  that  his  wife  was  livin, 
was  granted  to  be  served  on 
the  attorney  in  the  catiK,  w 
terwards  made  abaolulcw    ( I( 

(h)  Doe  Smith  v.  PoytaM,  ; 

(0   See  £r  p.  IMUtm,  7 
Mngnan  v.  FFiMrw.  Id.  467: 
Addanu.  2  DowL  111;  I  C  • 
Tyr.  904.  &  C:  Moun  ▼.  Oil 

(J)  KfOv  v.  Dfc*efMsii,  I  1 

{k)  Cnuieii  v.  BwrnO.   4 
Mence  v.  Qmvem,  Id.  854:  M 
soil,  6  Id.  493:  Bakfr  v.  %* 

(/)  AnotK,  3  Lex.  Otaa.  71 

(m)  Stacry  v.  FUkbami,  I 
onto,  868. 

(n)  Jones  v.  Fitz  iiiMawi, 
1  C.  ft  M.  855:  3  Tyr.  934.  S 

(o)  AmtUt  1  DowL  14flL 


JHt^ttrge  of^  under  Imolvent  Aeta^  S^.  8/1 

'flMope  in  consequence  of  each  dischaiffe  (i>).    If,  there-    crap.  iv. 

^ijmmer  ohtain  his  dischaige  fraudulently,  an  applica-     ^»"-  ^-  _ 

int  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 

■iifuiist  the  defendant;"  this  must  be  supported  by  an 

bit  of  ftetfl^  to  shew  in  what  manner  the  dischai)^  was 

Hpohr  obtained ;  ^  ve  a  brief  to  counsel,  with  the  affidavit 

MTV  ror  the  rule ;  it  is  a  rule  ntn ,  and  must  be  served  on 

hfendant^  but  does  not  require  personal  service ;  make  an 

ifit  of  service,  and  give  a  brief  to  counsel  to  move  to 

\  the  mle  absolute ;  if  the  rule  be  made  absolute,  then 

Bt  the  capiat  ad  aatigfaeiendum  in  the  usual  way  (  ^). 

Mtimffa  tmder  the  I^rdi  Act.'\    The  act  of  1  (Sf  2  T,  ^J^JP«* 
\  #.  llOy  enacts,  that  from  and  after  the  passing  of  that  Lords*  Act. 
»  nrisoner  for  debt  shall  petition  any  court  for  his  or 
bcnaige  under  the  Lords'  Act,  32  O.  2,  c.  28  (r).    And 
me  section  enacts,  that  no  creditor  of  any  prisoner  shall 
n  any  court  for  the  exercise  of  the  compulsor}'  powers 

against  debtors  under  the  provisions  of  the  Lords* 
).  The  96th  section  of  the  same  act,  however,  em* 
I  the  detaining  creditors  of  prisoners  in  execution,  to 

by  petition,  to  the  tmohefU  court,  for  an  order  to 
le  defendant's  estate  in  the  provisional  assignees  of  that 

rni  Preeeedinas  against  Insolvents  discharged  tmder  subwquent 
Ad.']  By  a  discharge  under  the  Lords'  Act,  (which  ^SSJ^SSi- 
re  teen  cannot  take  place  since  1  S^2  V.c.  110,  s.  119),  venu  di«- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  th?iKni?***' 
) ;  even  if  he  subsequently  promise  pa3rment,  it  has  Act 
onridered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  (m).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
8  ^  lands,  tenements,  rents  or  hereditaments,  goods  or 
%'*  other  than  and  except  his  wearing  apparel,  tools, 
i>  the  amount  of  10/.,  as  before  mentioned  (9).    As  to 
>de  of  proceeding  in  such  a  case,  see  ante^  826. 

4.  Discharge  of  Prisoners  ly  other  Means. 

risoner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  ciS^IL 
by  him,  or  with  his  authority  or  privity  (ir).  Writ. 

to  what  defects  in  an  affidavit  to  nold  to  nail,  or  in  a  Defect  inWnt 
F  capias^  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
.  484, 600,  620. 

O.  a^  c  us,  1. 1.  Work,  YoL  II.  ^  917. 

lapn.  Pmct.  aaa  (r)  See  Workman  t.  LaaRr«,  Cowp.  22, 

to  die  Wv  md  pfMtlce,  irtien  St,  n.:  Pagett  t.  Wheate^  2  Doug.  669. 

■Mi  of  tlw  Lonu*  Act  were  hi  (u)  MS.»  M.  1814;   WUaon  v.  Kemp^  3 

■.AeiMderisicferredtoTidd's  M.  4e  Sel.  /nS;  VoL  I.  471.     But  thii 

t  tad  AichbtATs  Pract,  2nd  ed.  leenu  questionable.    And  tee  Hortcn  ▼. 

l»tol4iL  IfonrHe^.  6  Tauat.  M3,  lu:    HaU  v. 

to  the  kw  rad  practioe  when  Vtlrdief.  2  W.  B1.724. 

affirioHoftlM  LoroirActwerein  (r)  32  0. 2,  e.  28,  •.  20. 

a,  «•  th0  Sib  edition  of  fhla  <«)  Vol.  1. 61,  62. 
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•  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  offieertk 
''^"  "•  tne  wanien  of  the  Fleet,  a  copy  of  the  causes,  certified  \f  ll 
gaoler  or  verified  hy  affidavit,  must  be  produced  on  the  i 
cation (6).  Draw  up  a  ruUy  serve  a  copy  mk  the  pkMi{ 
and  deliver  the  original  rule  to  the  sheriff  or  helper  of^l 
in  which  the  defendant  is  confined^  to  warrant  ike  di 
A  notice  of  the  application  should  be  served  on  the , 
])er8onany(df^  and  not  his  attorney,  whase  authority  fil 
when  the  juan^ent  was  siffned^«),  unless  indeed  the  phU 
cannot  he  found  (/),  or  uiuess  tne  attorney  still  continniil 
agent  (<;).  Service  on  one  of  two  lessors  of  the  plaintiff  ivMh 
sufficient  where  the  other  had  no  inter^t,  and  could  nol 
found  (A).  But  it  is  not  absolutely  necessary  to  give  thisnoti 
though  it  is  a  great  saving  of  expense  to  the  prisoner,  fix 
no  notice  be  given,  it  is  only  a  rule  nisi  (•)  in  the  first  instil 
The  name  of  the  cause  stated  in  the  notice  must  corren 
with  the  name  of  that  in  which  he  is  in  execution  (j\  j 
rule  must  be  served  on  the  plaintiff,  (or  his  agent,  irhel 
any,  and  the  plaintiff  cannot  be  found),  an  affidavit  of 
service  made,  and  a  brief  given  to  counsel  ^  to  move  to  n 
the  within  rule  absolute;*'  if  no  sufficient  cause  he  shewn, 
rule  will  be  made  absolute  of  course,  and  must  then  be  di 
up  and  served  as  above  (if-).  Where  a  defendant  had  rema 
in  custody  more  than  twelve  months  on  ium  judgment 
10/.  eacli,  at  the  suit  of  the  same  plaintiff,  it  was  holden 
there  must  be  a  separate  motion  m  each  CQse(l),  The 
sonor  is  entitled  to  his  discharge  as  a  matter  of  right,  if 
coui*t  arc  satisfied  as  to  the  fact  of  his  imprisonment  in  m 
custody  for  twelve  months,  &c.(«i).  Wliere  the  rule  is  oi 
rule  wf/fi,  the  court  have  no  power  to  order  cause  to  be  si 
at  chambers (m).  If  notice  of  the  application  for  the 
charge  was  given,  and  the  application  i)e  successfully  opi 
in  tlie  first  iustimce,  no  costs  are  allowed  to  the  opp< 
creditor(o). 

If  the  pristuier's  discharge  be  unduly  or  frandulentli 
tainod  l)y  a  statement  to  the  court,  which,  if  true,  wouf< 
title  him  to  be  discharged  under  the  act,  he  is  liable  t 
ap:ain  taken  in  execution,  and  remanded  by  rule  of  court; 
the  sheriff  or  keeper  of  the  prison  who  may  have  discha 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to  an  an 


I'roceedings 
where  Dis- 
charge iropro- 
I»crly  ob- 
tained. 


(M  Short  V.  WiOiamn,  A  Dowl.  357. 

(r)  Jnhnson  v.  Routledge,  fl  DowL  S/O. 

(rf)  (imrfFi!  V.  Fiy,  4  Dowl.  573 :  see 
BUUulph  V.  Gfoy.  5  l>ow\.4tlfl 

ie)  JtthwKtn  V.  RouHedge,  R  Dowl.  .'^79: 
GofYff/n  V.  TtvUm,  4  la.  5K0;  KfUp  v. 
Diekenrnm,  1  Id.  546. 

(/)  Sec  nradietf  v.  Webb,  7  DowL  .18B. 

(ft)  Grangrr  v.  WiUcet,  14  I.ep.  Ob«. 
116:  ShUrtM-k  V.  PoMman,  7  C  &  P.  2«»: 
WUmn  V.  Mokler,  1  Dowl  A49:  Hforgt 
V.  Fry,  4  Id  27a  If  not  aerred  on  the 
plaintiff*,  when  it  mifiht  have  been,  the 
defendant  may  still  obtain  a  rule  niM  for 
his  discharge,  to  be  served  on  the  plaintiff 
iJohnmm  v.  Rautledftet  5  Dowl.  579). 
where  the  plaintiff  is  dead  It  is  necesMry 
to  shew  that  there  is  no  personal  repre- 
sentative, before  service  or  notice  on  the 
plaintiff's  attorney  will  be  deemed  su(R- 
cienL  {Rr  p.  Rkher,  4  Dowl.  275;  1  H. 
ft  W.  AlB,  &  C)   When  It  appeared  that 


the  plaintiff  had  died  inteMate^ 

no  administration  had  beoi  tal 

but  that  his  wife  was  living,  a  ml 

was  granted  to  be  served  on  tne  wU 

the  attorney  in  the  cauK,  whkh  w 

terwards  made  absolutes    (Id.) 

(h)  Dne  Smith  v.  Pe^ftM,  7  DovL 

(0   See  £r  p.  NHImm,  7  Ttun 

Magva)/  V.  Wiiken.  Id.  467:   J«M»  « 

Addanu,  2  DowL  111;  1  C  dc  M .  ( 

Tyr.  iNM.  8.  C:  Moure  v.  Oa^,  4  Dc 

(i)  KfUi/y.  Dk^enmm,  I  PowLft 

{k)  Ontrtejf  v.  BwrneO,   A   Taunt 

Menoe  v.  Grave*,  Id.  SM:  NkkUb  v. 

«oft,  6  Id.  4it3;  Baker  v.  %riw»  7  U. 

(/)  jifton.,  3  Leg.  ObsL  76L 

(m)  Staee^  v.  FUUtat^,  1  DowL 

an«e,  808. 

in)  Jonet  v.  FUz  AUamu,  2  Do«l 
1  C.  fr  M.  8A5:  3  Tyr.  K34,  &  C 
(0)  Attotu,  1  DowL  14flL 


IHtckarffe  of,  under  Luolvent  Acta,  ^.  8/1 

aei^e  in  consequence  of  ench  dischaiffe  (i>).    If,  there-    cmap.  it. 

^i  prisoner  obtain  his  discharge  fraudulently^  an  applica-     ^'"-  ^- 

iBOft  be  made  to  the  court  for  **  liberty  to  sue  out  a  new 

ft igiijDst  the  defendant;"  this  must  be  supported  by  an 

Init  of  fteta^  to  shew  in  what  manner  the  dischaige  was 

RBpoir  obtained;  give  a  brief  to  counsel,  with  the  affidavit 

Mrs  ror  the  rule ;  it  is  a  rule  nUij  and  must  be  served  on 

Mmdant,  but  does  not  require  personal  service ;  make  an 

(fit  of  service,  and  give  a  brief  to  counsel  to  move  to 

I  the  mle  absolute;  if  the  rule  be  made  absolute,  then 

li ibid  capiat  ad  goHsfaeiendum  in  the  usual  way(^). 

fmHofft  wilder  the  Lordi  Afi.'\    The  act  of  1  (Sf  2  V,  ^^Sl^ 
^  #.  110,  enacts,  that  from  and  after  the  passing  of  that  j^onis'  Act. 

0  prisoner  for  debt  shall  petition  any  court  for  his  or 
■cmuge  under  the  Lords*  Act,  32  O.  2,  c.  28  (r).  And 
me  section  enacts,  that  no  creditor  of  any  prisoner  shall 
n  any  court  for  the  exercise  of  the  compulsory  powers 

agaiiist   debtors  under   the  provisions  of  the  Lords* 
).    The  96th  section  of  the  same  act,  however,  em- 

1  tiie  detaining  creditors  of  prisoners  in  execution,  to 
by  jpedtion,  to  the  imohetU  court,  for  an  order  to 

le  defendant's  estate  in  the  provisional  assignees  of  that 

rvU  Preeeedinas  againH  Ituoivents  discharged  under  subwquent 
Act."]  By  a  discharge  under  the  Lords'  Act,  (which  JJSSS^SSi- 
re  teen  cannot  take  place  since  1  <SSf  2  V.e.  110,  s,  110),  vents  di*- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  Jhe'SSld?^* 
) ;  even  if  he  subsequently  promise  pa3rment,  it  has  Act 
onfddered  he  cannot  be  holden  to  bail  on  such  sub- 
i  promise  (m).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
a  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
8^'*  other  than  and  except  his  wearing  apparel,  tools, 
>  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
*de  of  proceeding  in  such  a  case,  see  on^,  826. 

4.  Diidkarge  o/Priioners  by  other  Means, 

iaoner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  claims  tL 
by  him,  or  with  his  authority  or  privity  (arV  Writ. 

4>  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  Defect  inWnt 
Icapioij  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
.  484^  600,  620. 

(».3^eUS,t.L  Work,  YoL  II.  ^  917. 

mfmk.  Pmct.  390.  (0  See  Workman  v.  LoaRr«,  Cowp.  82, 

to  tli»  tew  and  pfMtlce,  irtien  St,  rw,  Pagen  t.  Wheate^  2  Doug.  669. 

■Hi  of  tlw  Lontt*  Act  were  hi  (u)  MS.,  M.  1814:   Wibon  v.  Kemp,  3 

I,  Ab  reader  b  rrfierred  to  Tkld*s  M.  4e  Sel.  BB5;  VoL  I.  471.     But  this 

,  and  AicfabokTs  PracL,  2nd  ed.  leenu  questionable.    And  tee  Horton  ▼. 

l9Stol4iL  MoggrUge,  6  Taunt.  M3,  n.:    Hatt  v. 

to  the  law  and  mactioe  when  reHU^r,  2  W.  Bl.TSi. 

yrUaoBofthaLorairAetwerefai  (v)  32  0. 2,  e.  28,  t.  80. 

a,  «•  tha  Sib  cditloo  of  this  (jr)  Vol.l.61,M. 
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qner,  where  a  defendant  is  in  custody  of  any  other  oflB 
tne  warden  of  the  Fleet,  a  copy  of  the  causes,  ceitifie 
gaoler  or  verified  by  affidavit,  must  be  produced  on  fl 
cation^6).  Draw  up  a  ruUy  serve  a  cow  en  tke  plm 
and  deliver  the  original  rule  to  the  sheriff  or  keqfcr  eft 
in  which  the  defmdant  is  confined^  to  warrant  the  cj 
A  notice  of  the  application  should  be  served  on  the 
personally  {d^  and  not  his  attorney,  whose  authori* 
when  the  juagment  was  signed  ^0),  unless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  cont 
agent  {g).  Service  on  one  of  two  lessors  of  the  plaintifl 
sufficient  where  the  other  had  no  inter^t,  and  cou 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tb 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  b  only  a  rule  nisi  {%)  in  the  first 
The  name  of  the  cause  stated  in  the  notice  must  c 
with  the  name  of  that  in  which  he  is  in  execution  (j 
rule  must  be  served  on  the  plaintiff,  (or  his  agent,  i 
any,  and  the  plaintiff  cannot  be  found),  an  affidai 
service  made,  and  a  brief  given  to  counsel  *^  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  he  a 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  judg 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h( 
there  must  be  a  separate  motion  m  each  case(/). 
soncr  is  entitled  to  nis  discharge  as  a  matter  of  rig 
court  are  satisfied  as  to  the  fact  of  his  imprisonraeni 
custody  for  twelve  months,  &c.(m).  Where  the  rul« 
rule  msiy  the  court  have  no  power  to  order  cause  to 
at  chambers (n).  If  notice  of  the  application  fo: 
charge  was  given,  and  the  application  ne  successfull 
in  the  first  instance,  no  costs  are  allowed  to  the 
creditor(o). 

If  the  prisoner's  discharge  be  unduly  or  fraudu 
tained  by  a  statement  to  the  court,  which,  if  true, 
i>eTi>^b'^'*"*  title  him  to  be  discharged  under  the  act,  he  is  lii 
again  taken  in  execution,  and  remanded  by  rule  of  c 
the  sheriff  or  keeper  of  the  prison  who  mav  have  < 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


Proceedings 
where  Dis- 


tained. 


{b)  Short  V.  WUttanm,  A  Dowl.  367. 

(c)  Johtmm  V.  Routied/ee,  A  Dowl.  579. 

(rf)  Oenrfre  v.  Frp,  4  DowL  273:  see 
BbUhdph  V.  Gra^.  5  DowL-lfNi 

{e)  Johnson  v.  RoutteiUT,  5  Dowl.  579: 
Gmtion  v.  Ttvme,  4  la.  580:  KfUp  t. 
Diekmmm,  1  Id.  54A. 

(/)  Sec  Rradifif  v.  Webb,  7  DowL  588. 

Ifr)  Granfrvr  v.  Wilket,  14  1^.  Ohs. 
116:  ShUrock  v.  Paaaman,  7  C-  fr  P.  289: 
WiUon  T.  Mokler,  1  Dowl  549:  George 
V.  Fry.  4  Id  27a  If  not  Mrred  on  the 
plaintiff;  when  it  miaht  have  been,  the 
defendant  may  still  obtain  a  rule  nUi  for 
his  discharge,  to  be  served  on  the  plaintiff. 
tJohnmm  v.  Routterifte*  5  Dowl.  579). 
Where  the  plaintiff  is  dead  it  is  necesMry 
to  shew  that  thoe  is  no  personal  repre- 
sentative, before  service  or  notice  on  the 
plaintifTs  attorney  will  be  deemed  sufB- 
cienL  (Er  D.  KMer.  4  Dowl.  275:  1  H. 
ft  W.  618,  &  C)   Where  it  appeared  that 


the  plahitUr  had  died  inteM 
no  administration  had  bee 
but  that  his  wife  was  livin 
was  granted  to  be  served  on 
the  attorney  in  the  catiK,  « 
terwards  made  abaolulcw    (I« 
(h)  Doe  Smith  v.  PloyftM, 
(0   See  £r  p.  JVWtew,  3 
Miunoif  v.  WWcee.  Id.  ^fSii 
AddamM,  2  DowL  111;  1  C. 
Tyr.  904.  &  C-  Moon  t.  Ck 
ij)  KeOif  V.  DMfcefMOM,  1  1 
(k)  Ottrleff  V.  Bweett.   4 
Menee  v.  Qmwe,  Id.  851:  M 
«oft,  6  Id.  4!0;  Bmktr  t.  S^ 
(/)  AnotK,  3  Leff.  ObsL  71 
(m)  States  v.  FffMsii^,  I 
ante,  808. 

(n)  Jonee  v.  FMz  AMamu, 
1  C.  ft  M.  855:  3  Tyr,  M4.  S 
(e)  .^fMMi.,  1  DowL  I4flL 


'e  oft  under  Imohent  Acta,  ^.  871 

awape  in  consequence  of  each  dischaiffe  (i>).    If,  there-    cmap.  it. 

^ipuoner  obtain  his  discharge  fraudulently,  an  applica-     ^*"-  '•  _ 

imt  be  made  to  the  court  for  '*  liberty  to  sue  out  a  new 

■i^iinit  the  defendant;"  this  must  be  supported  by  an 

bot  of  ftetfl^  to  shew  in  what  manner  the  discharge  was 

Rpohr obtained;  give  a  brief  to  counsel,  with  the  affidavit 

wn  tat  the  rule ;  it  is  a  rule  nitiy  and  must  be  served  on 

Uendsnt^  but  does  not  require  personal  service ;  make  an 

(lit  of  service,  and  give  a  brief  to  counsel  to  move  to 

)  the  mle  absolute ;  if  the  rule  be  made  absolute,  then 

it  the  capiat  ad  goHsfaeiendum  in  the  usual  way  (^). 

MMflKi^  wnder  ike  Lordi  A(i,'\    The  act  of  1  (Sf  2  F;  ^S^ 
,  «.  110,  enacts,  that  from  and  after  the  passing  of  that  j^ords*  Act. 

0  pisoner  for  debt  shall  petition  any  court  for  his  or 
iieoaige  under  the  Lords'  Act,  32  O.  2,  c.  28  (r).  And 
ose  section  enacts,  that  no  creditor  of  any  prisoner  shall 
n  any  court  for  the  exercise  of  the  compulsory  powers 

agauist    debtors  under   the  provisions  of  the  Lords* 
).    The  96th  section  of  the  same  act,  however,  em* 

1  tiie  detaining  creditors  of  prisoners  in  execution,  to 
bT  itetition,  to  the  ituoherU  court,  for  an  order  to 

le  deraodant's  estate  in  the  provisional  assignees  of  that 

rvU  PrectedwM9  offahut  Imolvents  discharged  under  subwquent 
Act."]  By  a  discharge  under  the  Lords'  Act,  (which  jJSS^SSi- 
re  teen  cannot  take  place  since  1  <SSf  2  F.  c.  110,  «.  119),  venu  dt«- 
btor's  person  is  for  ever  freed  from  arrest  for  the  same  th^Kid?***' 
) ;  even  if  he  subsequently  promise  pa3rment,  it  has  Act 
onfddered  he  cannot  be  holden  to  bail  on  such  sub- 
t  promise  (m).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
a  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
8^"  other  than  and  except  his  wearing  apparel,  tools, 
>  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
»d6  of  proceeding  in  such  a  case,  see  on^,  826. 

4.  Diidkarge  qfPriioners  hy  other  Means, 

riaoner  will  be  entitled  to  his  dischaige,  if  the  attorney,  where  an 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  cM^IL 
by  him,  or  with  his  authority  or  privity  (a:).  Writ. 

4>  what  defects  in  an  affidavit  to  hold  to  oail,  or  in  a  Defect inWni 
t  capias f  wiU  entitle  the  prisoner  to  his  dischaige,  see  ^^ 
.  484,  600,  620. 

O.  a^  c  us,  1. 1.  Work,  YoL  II.  p.  917. 

ru  Pmct.  aaa  (r)  see  fVoritman  t.  LeaRr«,  Cowp.  22, 

die  Imt  and  pfMt'rae,  irtien  St,  n.'.  Pogelt  v.  Whmte^  2  Doug.  669. 

■Hi  of  tlw  Lontt*  Act  were  hi  (u)  MS.,  M.  1814:   WUmm  v.  Kemp,  3 

■.AeiCMleriei^iemdtoTkld's  M.  Sc  Sel.  /nS:  VoL  I.  471.     But  thii 

,  tad  AicfalMrfd's  PncL,  2nd  ed.  leems  questionable.    And  tee  Horfon  t. 

UBto  14flL  MogiirUeet  6  Taunt.  M3,  lu:    HaU  v. 

to  the  law  rad  practioe  when  reHU^r.  2  W.  B1.784. 

yrUomof  tlMLonVActwcrefai  (e)  32  0. 2,  e.  28,  s.  20. 

!,«•  th0  Sib  edition  of  this  (jt)  Vol.  1. 61,  M. 
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Proeeedinga  hy  Prisonen, 


•  Book  hi.  quer,  wliere  a  defendant  is  in  custody  of  any  other  oflkerL 
**^*^  "•  tne  wanien  of  the  Fleet,  a  copy  of  the  causes,  certified  Vfj 
gaoler  or  veriiied  by  affidavit,  must  be  produced  on  thei  ' 
cation  (6).  Draw  up  a  ruUy  serve  a  copy  en  the  fl'  ' 
and  deliver  the  original  rule  to  the  sheriff  w  keeper  ej 
in  which  the  defendant  is  confined^  to  warrant  the 
A  notice  of  the  application  should  be  served  on  the 
personally  (df^  and  not  his  attorney,  whose  authority 
when  the  juag^nient  was  siffned^«),  unless  indeed  the  pi 
cannot  1)e  found  (/),  or  uiuess  tne  attorney  still  continml 
agent  (<7).  Service  on  one  of  two  lessors  of  the  plaintiff  wmI 
sufficient  where  the  other  had  no  interest,  and  could 
found  (A).  But  it  is  not  absolutely  necessary  to  give  thisi 
though  it  is  a  great  saving  of  expense  to  the  prisoner,  ftr I 
no  notice  be  given,  it  is  only  a  rule  nisi  (i)  in  the  first  ii 
The  name  of  the  cause  stated  in  the  notice  must  cor 
with  the  name  of  that  in  which  he  is  in  execution  {j\ 
rule  miiijt  be  served  on  the  plaintiff,  (or  his  agent,  if  bsl 
any,  and  the  plaintiff  cannot  be  found),  an  affidavit  of 
ser^'ice  mode,  and  a  brief  given  to  counsel  "  to  move  to 
the  within  rule  absolute;"  if  no  sufficient  cause  be 
rule  will  be  made  absolute  of  course,  and  must  then  be 
up  and  .ser>'ed  as  above  (it).  Where  a  defendant  had 
in  cuHtody  more  than  twelve  months  on  two  judgmentill 
10/.  each,  at  the  siiit  of  the  same  plaintiff,  it  was  holden  A^ 
there  must  be  a  separate  motion  m  each  case  (J).  The  pi 
soiier  is  entitled  to  iiis  discharge  as  a  matter  of  right,  if  A 
coui't  nrc  satisfied  as  to  the  fact  of  his  imprisonment  inacti 
custody  for  twelve  months,  &c.(w).  Where  the  rule  is  onlj 
rule  fnsiy  the  court  have  no  power  to  order  cause  to  be  shei 
at  chambers («).  If  notice  of  the  application  for  the  d 
charge  was  given,  and  the  apj)lication  i>e  successfully  oppM 
in  the  first  instance,  no  costs  are  allowed  to  the  oppoK 
creditor(o). 
Proceeding!!  If  the  prisoner's  discharge  be  undul^'^  or  fraudulentlv  c 
where  Dis-  tained  by  a  statement  to  the  court,  which,  if  true,  wonfd  t 
periy^b™^'™  title  him  to  be  discharged  under  the  act,  he  is  liable  to 
tained.  a^ain  taken  in  execution,  and  remanded  by  rule  of  court;  I 

the  sheriff  or  keeper  of  the  prison  who  mav  have  discharj 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to  an  act 


(b)  Short  V.  J^iaiam/t,  4  Dowl.  357. 

(r)  Jiihnmn  v.  Rimtledfif,  5  Dowl.  !t'J9. 

(rf)  Gff trfre  v.  Fiy,  4  DuwI.  27.3:  Roe 
Bid/hilph  V.  Gray.  5  Dowl.  406. 

{e)  JohruKin  v.  Rntttledar,  A  Dowl.  579; 
Gofrfon  V.  Tu-iw,  4  Id.  5K0:  KHly  v. 
Dickenmrn,  1  Id.  54A. 

(/)  See  linvUey  v.  fVehb,  7  Dowl.  .V88. 

iff)  Gnmf(fr  v.  WUke»,  14  I-ep.  Ohd. 
llfi:  Shibvck  v.  PoMman,  7  C  &  P.  2H{»: 
WUmH  V.  Mokler,  1  DowL  549:  LUmrffe 
V.  Frti,  4  Id  27a  If  not  served  on  the 
plaintifT,  when  it  niiffht  have  been,  the 
defendant  may  >t!ll  obtain  a  rule  nurf  for 
his  discharge,  to  be  served  on  the  plaintifT 
iJohnmn  v.  Rmttledftet  5  Dowl.  &79). 
where  the  plaintiff  is  dead  it  is  nereiisary 
to  shew  that  then  is  no  personal  reftre- 
■entatlve.  before  service  of  notice  on  the 
plaintifTs  attorney  will  be  deemed  su(R- 
cienL  (fir  f>.  Ridter,  4  Dowl.  S75l  1  H. 
ft  W.  A18,  &  C)   Where  It  appeared  that 


the  plaintiff  had  died  inteaute,  mi  I 
no  administration  had  been  taken  ( 
but  that  his  wife  was  living,  a  rale 
was  granted  to  be  served  on  tne  wife 
the  attorney  in  the  canie*  whkli  was 
terwards  made  absolute.    (Id.) 

(A)  Dne  Smith  v.  PnyfDM,  7  DovLfli 

(0   See  Kr  p.  Neilmm,  7  Taunt 
Magna^  v.  fVilkw.  Id.  467:  Jmm  ▼.  ] 
AdOamM,  2  DowL  111:  1  C  dc  M.  W 
Tyr.  <M4,  &  C:  Mvorv  ▼.  On,  4  Dow 

iJ)  KrUjf  V.  DMeenmm,  I  DowL  A37. 

(Ar)  OMTfry  V.  Rwmra,  4  Tauot  4 
Menrt:  v.  Graret,  Id.  8M :  NinMb  v.  A 
mm>  6  Id.  4!n.  Baktr  v.  ^ief,  7  U.  i; 

(/)  Anon,,  3  Leg.  ObsL  78L 

(m)  Sfooey  v.  FlOdmrnd,  1  DowL  7 
mXe,  H68. 

(n)  Jones  t.  Fitz  AMamt,  2  DowL  I 
1  C.  &M.  8A5:  3  Tyr.  !04.  &  C 

(0)  Amn,^  1  DowL  14& 


Htcharge  qf^  under  Iiuohent  Acts,  ^-c.  o/  ■ 

pe  in  coiifl«qneiice  of  guch  discharge  (i>).    If,  there-    chap.  it. 
joner  obtain  his  discharge  fraudulently,  nn  applica-     ***"•  \  _ 
be  made  to  the  court  for  ^^  lilierty  to  sue  out  u  new 
linst  the  defendant;'*  this  must  l>e  8upiK>rte<l  by  an 
of  fiicts,  to  shew  in  what  manner  the  dischAixe  was 
\j  obtained ;  g^ve  a  brief  to  counsel,  with  the  affidavit 
for  the  rule ;  it  is  a  rule  fiMi ,  and  must  \ni  served  on 
odant,  but  docs  not  require  personal  service ;  make  an 
*  of  service,  and  give  a  brief  to  counsel  to  move  to 
lie  role  absolute ;  if  the  rule  be  made  absolute,  then 
;  the  capias  ad  saHsfaeundum  in  the  usual  way  (^). 

c««/tN^  vnder  the  Lwds^  Act."]    The  act  of  1  .Sf  2  F,  ^I^y!^^ 

,  #.  119,  enacts,  that  from  and  after  the  passing  of  that  Lords*  Act. 

to  prisoner  for  debt  sliall  petition  any  court  for  his  or 

iflcnarge  under  the  Lords*  Act,  32  G,  2,  c.  28  (r).     And 

ime  section  enacts,  that  no  creditor  of  any  prisoner  sliall 

ion  any  court  for  the  exercise  of  the  compulsory  powers 

1   agunst    debtors  under   the  provisions  of  the  Lords* 

(#)•    The  96th  section  of  the  same  act,  however,  cm* 

en  the  detaining  creditors  of  prisoners  in  execution,  to 

ly,  hv  petition,  to  the  insolvent  court,  for  an  order  to 

;  the  aefendant*s  estate  in  the  provisional  assignees  of  that 

fft. 

Sisbemeni  Proeeedinas  against  Insolvents  discharged  under  subMquent 
I  LorJU^  Act.']  By  a  discharge  under  the  Lords*  Act,  (which  ^SSS^SSi 
ft  have  seen  cannot  take  place  since  1  <3!f  2  V.c,  110,  s,  1 19),  venti  dis- 
le  debtor's  person  is  for  ever  freed  from  arrest  for  the  stinie  JilfKiil"*'' 
ebt  {t) ;  even  if  he  subsequently  promise  payment,  it  has  Act. 
Ben  considered  he  cannot  be  holden  to  bail  on  surh  suIh 
qnent  promise  (w).     The  judgment,  however,  remains  in 
ove;  and  execution  may  at  any  time  be  sued  out  against  the 
ebtor's  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
tiattels,'*  other  than  and  except  his  wearing  apparel,  tools, 
«^  to  the  amount  of  10/.,  as  before  mentione<l  («).    As  to 
le  mode  of  proceeding  in  such  a  case,  see  ante,  82C. 

4.  Disdkarge  of  Prisoners  bjf  other  Means. 

A  prisoner  will  be  entitled  to  his  dischai^,  if  the  attorney,  where 
rfaose  name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^^^^l 
■ned  by  him,  or  with  his  authority  or  privity  (x\  writ. 

As  to  what  defects  in  an  affidavit  to  nold  to  nail,  or  in  a  i)efec 
rrit  of  capias^  will  enUtle  the  prisoner  to  his  discharge,  see  ^^ 
/«/.  /.  484^  600,  620. 

M  «  O.  Si  e.  ISS,  1. 1.  Work.  Vol.  II.  p.  917. 

(fff  Cbapok.  Pnct.  aaa  (r)  See  Workman  t.  UeA^t  Cowp.  82, 

|r)  As  to  tbm  tew  nd  pfMtlce,  ulien  at,  n,\  Pagen  t.  frheate^  9  Doug.  669. 

im»  dmmm  of  tho  Loru*  Act  were  In  (h)  MS.,  M.  1814:   WUmm  v.  Kemit,  3 

■mlaa,  the  reeder  b  ntumd  to  Tldd*s  M.  Sc  Sel.  BB5;  VoL  I.  471.     But  thif 

nctki^  ud  ArchboU'e  PncL,  Snd  ed.  teems  quettioiiablei    And  tee  Horfon  t. 

^oL  11.  llftto  14flL  HoairUge,  6  Taunt.  003,  n.:    Hatt  v. 

(«)  As  to  tho  law  and  mctlee  when  VtrtUer^iW,  B1.784. 

!  ptuffieioni  of  tte  Lonv  Act  were  In  (r)  32  O.  S,  e.  88,  t.  80. 

-       MO  tbo  Otb  editkn  of  dite  <«)  VoLI. 61,08. 
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Proceedimgs  hy  FriBmnen. 


'  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  otlier  off 
^^"  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  eertifie 
gaoler  or  yerified  by  affidavit,  must  be  prodnced  on  i 
cation^6).  Draw  up  a  ruU^  serve  a  com  oh  the  pUt 
and  deliver  the  original  rule  to  the  sheriff  or  keeper  ef\ 
in  which  the  defendant  is  confined^  to  warrwU  the  i 
A  notice  of  the  application  should  be  senred  on  thi 
personally  (d)  and  not  his  attorney,  whose  anthori 
when  the  judgment  was  siflpedre),  unless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  cont 
agent  Q7).  Service  on  one  of  two  lessors  of  the  plaintif 
sufficient  where  the  other  had  no  interest,  and  con 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tl 
tliough  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  is  only  a  rule  nisi  (t)  in  the  fint 
The  name  of  the  cause  stated  in  the  notice  mnst  c 
with  the  name  of  that  in  which  he  is  in  execution  (, 
rule  must  be  served  on  the  plaintiff,  (or  his  agent, 
any,  and  the  plaintiff  cannot  be  found),  an  affida' 
service  made,  and  a  brief  given  to  counsel  **  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  be  8 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  two  jud| 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  in  each  case(/). 
soncr  is  entitled  to  nis  discharge  as  a  matter  of  ri^ 
court  are  satisfied  as  to  the  fact  of  his  imprisonraen' 
custody  for  twelve  months,  &c.(m).  Where  the  rul 
rule  wm,  the  court  have  no  i>ower  to  order  cause  tc 
at  chambers (n).  If  notice  of  the  application  fo 
charge  was  given,  and  the  application  ne  successful] 
in  tlie  first  instance,  no  costs  arc  allowed  to  the 
creditor(o). 
roceedings  If  the  prisoner's  discharge  be  unduly  or  fraudu 
here  D»-  tained  by  a  statement  to  the  court,  which,  if  true, 
peri"jfob""*'"*'  title  him  to  be  discharged  under  the  act,  he  is  IL 
a^ain  taken  in  execution,  and  remanded  by  rule  of  < 
the  sheriff  or  keeper  of  the  prison  who  may  have  < 
him  under  a  rule  so  obtained,  is  not  to  be  liable  tc 


tained. 


(6)  Short  V.  WiOiamti,  4  Dowl.  357. 

(i;)  Johnmm  v.  Rnutiedfce,  5  Dowl.  5/9. 

(rf)  GeuTfre  v.  F»y,  4  Dowl.  273:  see 
Biddulph  V.  Graff,  5  DowL^oa 

{e)  Johrmm  v.  Routiedge,  !i  DowU  579: 
GofYlr/n  V.  Twirtet  4  id.  560:  Kelip  v. 
Diekmaon,  I  Id.  546. 

(/)  See  Bradley  v.  fVt^,  7  DowL  AR8. 

(/p)  Granffer  v.  tVUket,  14  I^.  Obt. 
IIG:  ShUrock  v.  Putuman,  7  C.  &  P.  affi): 
Wilmn  V.  Mttkler,  1  Dowl  JMP:  Gwrffit 
▼.  Fry,  4  Id  273.  If  not  lenred  on  the 
plaintiff*,  when  it  might  have  been,  the 
defendant  may  still  obtain  a  rule  nM  for 
his  discharge,  to  be  served  on  the  plaintiff*. 
Uolmmn  v.  Routledfe,  5  Dowl.  579). 
Where  the  plain tiflT  is  dead  it  is  necessary 
to  shew  that  there  is  no  personal  repre- 
ientativc,  before  service  or  notice  on  the 
plaintiiTs  attorney  will  be  deemed  suffi- 
cient. {Br  p.  RMter,  4  Dowl.  275;  1  H. 
ft  W.  518,  8.  C)   Where  It  appeared  that 


the  pUdntiflT  had  died  intm 
no  aidroinistration  had  bee 
but  that  his  wife  was  livis 
was  granted  to  be  served  on 
the  attorney  in  the  caiiae.  n 
terwarris  made  abaoluta    (I 

{h)  Doe  Smith  v.  Faytem, 

(i)   See  Er  p.  Neitmm,  \ 
Magnt^  v.  WUkee,  Id.  467: 
AikbmtM,  2  DowL  111:  1  C 
Tyr.  904,  S.  C-  Mean  ▼.  a 

(J)  KeOy  V.  DidlceiMSN,  I 

(k)  Qrtriey  v.  Btueett,   4 
Menee  v.  GraoM,  Id.  854:  Ni 
mm,  6  Id.  493.  Baker  v.  %ri 

(/)  i4iwn.,  3  Leg.  Oba.  78. 

(m)  Staecy  v.  FltUmmi,  1 
oiXe.  86B. 

(n)  Jones  v.  VUz  AMmm; 
1  C.  &  M.  855:  3  Tyr,  M4. 1 

(o)  Anoeut  I  DowL  141. 


Litekarffe  of,  mider  Imolvent  AeU,  ^.  871 

Uftoft  in  coDflequence  of  such  dischai^  {p).    If,  there-    chaf.  ir. 


^  I  prisoner  obtain  his  dischai^  fraudulently ,  an  applica- 
lanitbe  made  to  the  court  for  ''liberty  to  sue  out  a  new 
K^giinst  the  defendant;"  thb  must  l>e  supported  by  an 
Mt  ci  fitetSy  to  shew  in  what  manner  the  oischarge  was 
Mpedr  obtained ;  g^ive  a  brief  to  counsel,  with  the  affidavit 
mt  for  Uie  rule ;  it  is  a  rule  niH^  and  must  be  served  on 
kfendant,  but  does  not  require  personal  service ;  make  an 
irit  of  service,  and  give  a  brief  to  counsel  to  move  to 
t  the  role  absolute ;  if  the  rule  be  made  absolute,  then 
It  the  capias  ad  saHtfaciendum  in  the  usual  way  (  ^). 

tetMiffs  tmder  the  Lordi  Aei.2  The  act  of  1  <S^  2  F,  ^j^^f^ 
*y  1. 110,  enacts,  that  from  and  after  the  passing  of  that  lords'  Act 
to  nriaoner  for  debt  shall  petition  any  court  for  his  or 
iseharge  under  the  Lords'  Act,  32  G,  2,  c.  28  (r).  And 
me  section  enacts,  that  no  creditor  of  any  prisoner  shall 
m  any  court  for  the  exercise  of  the  compulsory  powers 
i^iainst  debtors  under  the  provisions  of  the  Lords* 
).  The  96th  section  of  the  same  act,  however,  em* 
B  the  detaining  creditors  of  prisoners  in  execution,  to 
,  by  petition,  to  the  iMokent  court,  for  an  order  to 
le  de&idant'B  estate  in  the  provisional  assignees  of  that 

4 

mtetU  Prdceedinas  against  Insolvents  discharged  under  SubMquent 
rdt^  Ad  J}  By  a  discharge  under  the  Lords'  Act,  (which  J^'SS^SSi 
ve  seen  cannot  take  place  since  1  <^-  2  F.  c.  110,  s.  119),  venu  di»- 
bier's  person  is  for  ever  freed  from  arrest  for  the  same  JlS'f^"*** 
') ;  even  if  he  subsequently  promise  payment,  it  has  Act 
xmsidered  he  cannot  be  holden  to  bad  on  such  sub- 
i  promise  (ff).     The  judgment,  however,  remains  in 
and  execution  may  at  any  time  be  sued  out  against  the 
*B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
la,"  other  than  and  except  his  wearing  apparel,  tools, 
o  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
»de  of  proceeding  in  such  a  case,  see  anUy  826. 

4.  Discharge  of  Prisoners  Ijf  other  Means. 

riaoner  wiU  be  entitled  to  his  discharge,  if  the  attorney,  whewan 
name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^iS^'TL  * 
bj  him,  or  with  his  authorit;^  or  privity  {x\  writ 

bo  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  Defect  in  Wri 
F  capias^  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
.  4Sk,  600, 620. 

O.  a^  e  ISa,  I.  L  Work.  Vol.  11.  p.  917. 

opm.  Praet.  390.  (r)  See  Workman  ▼.  Leofce,  Cowp.  82, 

to  the  lAtr  aad  practioe,  irtien  98,  n.^  Pogiecr  ▼.  Whrnte^  8  Doug.  669. 

iMee  of  the  Lonb*  Act  were  in  (u)  MS.,  M.  1814;   WUam  v.  Kemp,  3 

B,  tlie  VMder  ii  leferred  to  Tkld's  M.  A  Sel.  &»-,  V6L  I.  471.     But  this 

,  aad  Arcbbold*t  Pnct,  8Dd  ed.  leema  questiouable.    And  eee  Horton  v. 

US  to  140.  MogtrHdg9,  6  Taunt.  063,  n.:    Hatt  ▼. 

to  the  law  and  practloe  when  FdnHer,  8  W.  B1.784. 

ivWoof  of  tha  Low  Act  were  In  (r)  38  0. 8,  c.  88,  t.  80. 

a,  sea  tbo  0th  aditioa  of  thto  («)  Yd.  1.51,  AS. 
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Proeeedmg9hy  Priaanen. 


*  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  offiet 
^^"  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  certified 
gaoler  or  yeriiied  by  affidavit,  must  be  produced  (m  the 
cation^6).  l^raw  up  a  rule^  serve  a  eooy  en  tkt  pkm 
and  deliver  the  original  rule  to  the  sheriff  or  keeper  ef^ 
in  which  the  defendant  is  confined^  to  warrmU  tks  Ht 
A  notice  of  the  application  should  be  serred  on  the  J 
personally  (cH  and  not  his  attorney,  whose  authority 
when  the  juagment  was  siflpedre),  unless  indeed  the  ] 
cannot  be  found  (/),  or  umess  tne  attorney  still  contln 
agent  {p).  Service  on  one  of  two  lessors  of  uie  plaintiff  i 
sufficient  where  the  other  had  no  interest,  imd  cooUi 
found  (A).  But  it  is  not  absolutely  necessary  to  give  thii 
tliough  it  is  a  great  saving  of  expense  to  the  piisone 
no  notice  be  given,  it  is  only  a  rule  nisi  (t )  in  the  first  1 
The  name  of  the  cause  stated  in  the  notice  must  coi 
with  the  name  of  that  in  which  he  is  in  execution  (^1 
rule  mu8t  be  served  on  the  plaintiff,  (or  his  agent,  u 
any,  and  the  plaintiff  cannot  be  found),  an  affidavi 
service  made,  and  a  brief  given  to  counsel  ''  to  move 
the  within  rule  absolute;"  if  no  sufficient  cause  be  shi 
rule  will  be  made  absolute  of  course,  and  must  then  l 
up  and  served  as  above  (it).  Where  a  defendant  had  i 
in  custody  more  than  twelve  months  on  two  judge 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  ho) 
there  must  be  a  separate  motion  m  each  case(/).  ' 
soner  is  entitled  to  nis  dischai^ge  as  a  matter  of  rigb 
court  arc  satisfied  as  to  the  fact  of  his  imprisonment 
custodv  for  twelve  months,  &c.(#i»).  Where  the  rule 
rule  nisi,  the  court  have  no  power  to  order  cause  to  1 
at  chambers (n).  If  notice  of  the  application  for 
chaise  was  given,  and  the  application  be  successfully 
in  the  first  instance,  no  costs  arc  allowed  to  the 
creditor  (o). 
Proceedings  If  the  prisoner's  discharge  be  undulj-  or  frauduh 
where  Dis-  tained  by  a  statement  to  the  court,  which,  if  true,  v 
periyob""**"*  title  him  to  be  discharged  under  the  act,  he  is  lial 
tained.  again  taken  in  execution,  and  remanded  by  rule  of  co 

the  sheriff  or  keeper  of  the  prison  who  mav  have  di 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to  i 


(6)  Short  V.  WUUamf,  4  DowL  357. 

(i;)  Johnmm  v.  BamUodfce^  5  DowL  579. 

(rf)  GtiMTfre  V.  F»y,  4  DowL  273:  see 
Bidduiph  V.  Graif.  5  Dowl.  AttR. 

{e)  Johrmm  v.  Rottttedge,  5  DowL  579: 
GanUm  v.  Twine,  4  la.  560:  K^lw  ▼. 
DJe*0n4Dfi,  I  Id.  546. 

(/)  See  liradley  v.  Wfbb,  7  DowL  .188. 

ig)  Granger  v.  tVUket,  14  I^.  Obs. 
110:  ShUcock  v.  Ptuaman,  7  C  &  P.  289: 
WUmh  v.  Mnkler,  1  DowL  549:  George 
▼.  Fry.  4  Id  273.  If  not  lenred  on  the 
plaintiff*,  when  it  might  have  been,  the 
defendant  may  fttill  obtain  a  rule  nitt  for 
his  diicharge,  to  be  nerved  on  the  plaintifll 
iJohnsm  v.  Routledge^  5  DowL  579). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  that  there  is  no  penonal  repre- 
sentative, before  service  or  notice  on  the 
plaintiiTs  attorney  will  be  deemed  suffi- 
cient. (£r  p.  RlOier,  4  Dowl.  275;  I  H. 
ft  W.  518»  S.  C)  Where  it  appeared  that 


the  plaintiff  had  died  intcrta 
no  administration  had  been 
but  that  his  wife  was  living 
was  granted  to  be  served  on  t 
the  attorney  in  the  cause*  wl 
terwards  made  abeoluta    ( Id. 

(h)  Doe  Smith  v.  Payton,  7 

(0   See  Sr  ;».  NMUom,  7 
Magna^  v.  WUkm,  Id.  46?:   J 
AildamM,  2  DowL  III:  1  C.  A 
Tyr.  904,  S.  C:  Moorv  v.  On 

(J)  KeOtf  V.  Hideemmm,  1  D 

{k)  CkMTliy  V.  BumH,  4  1 
Mfnee  v.  Oravet,  Id.  854:  Md 
jDfr.  6  Id.  493.  0a*er  v.  %ci«i 

(/)  ifiwn..  3  Leg.  Ofaa.  78. 

(m)  Staecy  v.  FkMamrf,  1  I 
•nle,  86B. 

(n)  Jones  v.  FUz  AMumt  > 
1  C.  &M. 855:  3  Tyr, Ml,  & 

(o)  AnoiL,  1  DowL  141. 


iacharge  off  under  Imolvent  Acta,  ^*€,  8/  & 

pe  in  consequence  of  sach  discliaive  (i?).    If,  there-    chaw,  ir. 
oner  obtain  his  dischai]^  fraudulently,  an  applica-     ***""•  \-  _ 
be  made  to  the  court  for  ''  Hlierty  to  sue  out  u  new 
Inst  the  defendant;"  this  must  lie  supported  by  an 
>f  fects,  to  shew  in  wliat  manner  the  oischaixe  was 
It  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
ror  the  rule ;  it  is  a  rule  nMt,  and  must  be  ser^'ed  on 
idant,  but  does  not  require  personal  scr\'ice ;  make  an 
of  seryice,  and  give  a  brief  to  counsel  to  move  to 
le  rule  absolute ;  if  the  rule  be  made  absolute,  then 
the  capiat  ad  satufaciendum  in  the  usual  way  (^). 

mdm^  under  the  Lordi  Aci.^    The  act  of  1 .5^  2  V,  ^"^^^ 
9,  llOy  enacts,  that  from  and  after  the  |)a88ing  of  that  jLords' Act. 
o  prisoner  for  debt  shall  petition  any  court  for  his  or 
iscnarge  under  the  Lords*  Act,  32  G,  2,  e,  28  (r).    And 
jne  section  enacts,  that  no  creditor  of  any  prisoner  Khali 
on  any  court  for  the  exercise  of  the  compulsory  powers 
i   against    debtors  under   the  provisions  of  the  Lords* 
^j).    The  96th  section  of  the  same  act,  however,  em* 
en  the  detaining  creditors  of  prisoners  in  execution,  to 
y.  by  petition,  to  the  insoivent  court,  for  an  order  to 
the  defendant's  estate  in  the  provisioned  assignees  of  that 
rt> 

Uaegment  Proeeedinas  against  Insolventa  diaeharged  under  subMquent 
'.  Lordf  Act.']  By  a  discharge  under  the  Lords'  Act,  (which  JJSS?iSSi- 
i  have  seen  cannot  take  place  since  1  c^  2  F.  c.  110,  s.  110),  vents  di»- 
c  debtor's  person  is  for  ever  freed  from  arrest  for  the  siinie  jJU^Knu"*** 
!lit(f);  even  if  he  subsequently  promise  payment,  it  has  Act 
ien  oonsidered  he  eannot  be  holden  to  bail  on  such  sub- 
qnent  promise  (u).     The  judgment,  however,  remains  in 
ice ;  and  execution  may  at  any  time  be  sued  out  against  the 
ibtor's  **  lands,  tenementa,  rents  or  hereditaments,  goods  or 
lattela,"  other  than  and  except  his  wearing  apparel,  tools, 
e.,  to  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
m  mode  of  proceeding  in  such  a  case,  see  antey  826. 

4.  Diackarge  ofPriaonera  by  other  Meana. 

A  prisoner  will  be  entitled  to  his  discharge,  if  the  attorney,  where 
iiose  name  is  indorsed  on  the  writ,  declares  that  it  was  not  euims' 
ined  bj  bim,  or  with  his  authority  or  privity  (;r^.  wnt. 

As  to  what  defects  in  an  affidavit  to  nold  to  bail,  or  in  a  Defect 
rrit  of  capiaa^  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
^d.  L  4M,  600, 620. 

M«0.a^e198,i.L  Work.  Vol  11. p.  917. 

W  Cbmgm.  Praet.  390.  (r)  See  Workman  ▼.  Leofce,  Cowp.  82, 


(F)  iU  to  dw  lAtr  aad  practice,  irtien   98,  nut  Pagen  ▼.  fFAeote,  8  Doug.  0d9. 

of  tht  LonV  Act  were  in       (u)  MS.,  M.  1814:   WUaon  ▼.  Kemp,  3 


rntkn,  tlio  leader  ii  TCferred  to  TMd's    M.  *  Sel.  &»;  \dL  I.  471.     But  this 
aad  Aichbold't  FracL,  8Dd  ed.    leema  queetiouable.    And  tee  Horton  ▼. 


oLll.  13S«ol4flL  MogteHdg9,  8  Taunt.  063,  n.:    Hatt  ▼. 

(ff)  As  to  the  law  and  practloe  whan    FmHer,  8  W.  B1.784. 


MMprorWomof  thoLordirAcCwaoln       (r)  38  0. 8,  c.  88,  t.  80. 
poatioa,  aaa  tbo  0th  aditkni  of  this      («)  Vol.1,  ftl,  08, 


■«• 
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Proceedimgs  by  Primmen. 


•  Book  hi.  aner,  where  a  defendant  is  in  custody  of  any  other  ofl 
^^"  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes^  certi& 
gaoler  or  verified  by  affidavit,  must  be  produced  on  1 
cation^ft).  Draw  up  a  ruUy  serve  a  wpy  an  the  pU 
and  deliver  the  original  rule  to  the  sheriff  or  hesper  ef 
in  which  the  drfendant  is  etrnfined^  to  warratU  ^  i 
A  notice  of  the  application  should  be  served  on  Uu 
personally  (cH  and  not  his  attorney,  whose  author! 
when  the  juagment  was  signed  Te),  unless  indeed  Uu 
cannot  be  found  (/),  or  uiuess  tne  attorney  still  coni 
agent  ((j/).  Service  on  one  of  two  lessors  of  the  plaintiJ 
sufficient  where  the  other  had  no  interest,  and  coi 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tl 
tliough  it  is  a  great  saving  of  expense  to  the  priso 
no  notice  be  given,  it  is  only  a  rule  nisi  (i)  in  the  firs 
The  name  of  the  cause  stated  in  the  notice  must  < 
with  the  name  of  that  in  which  he  is  in  execution  ( 
rule  must  be  served  on  the  plaintiff,  (or  his  agent, 
any,  and  the  plaintiff  cannot  be  found),  an  affida 
service  made,  and  a  brief  given  to  counsel  **  to  mo^ 
the  within  rule  absolute;"  if  no  sufficient  cause  be  t 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (il*).  Where  a  defendant  ha^ 
in  custody  more  than  twelve  months  on  two  jud] 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  in  each  case(/). 
soner  is  entitled  to  his  discharge  as  a  matter  of  ri^ 
court  are  satisfied  as  to  the  fact  of  his  imprisonmen 
custodv  for  twelve  months,  &c.(m).  Where  the  rul 
rule  ntsi,  the  court  have  no  power  to  order  cause  t< 
at  chaml>ers(n).  If  notice  of  the  application  fo 
clinrffc  was  given,  and  the  application  ne  successful! 
in  the  first  instance,  no  costs  arc  allowed  to  the 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudu 
where  Dis-  tained  by  a  statement  to  the  court,  which,  if  true, 
perijfoJ"^'^  title  him  to  be  discharged  under  the  act,  he  is  li. 
tained.  ap^in  taken  in  execution,  and  remanded  by  rule  of  i 

the  sheriff  or  keeper  of  the  prison  who  mav  have 
him  under  a  rule  so  obtained,  is  not  to  be  liable  U 


(b)  Sfmtrt  T.  WUUamf,  4  Dowl.  a57. 

{c)  Johruon  v.  Routledf^t  5  Dowl.  579. 

(rf)  Giw/r9  V.  F»y,  4  DowL  273:  see 
Bkidulph  V.  Graif.  5  DowL40fiL 

(e)Johtuon  V.  Rotttiedge,  a  DowU  579: 
GofYfon  V.  Twine,  4  la.  560:  KeU^  r. 
Diekmmm,  1  Id.  546. 

(/)  See  Rradteif  v.  fVfbb,  7  DowL  588. 

Ig)  Granger  v.  tVUktft,  14  I^.  Ob«. 
116:  Shiirork  v.  PoMman,  7  C  &  P.  889: 
WUmn  V.  Mokler,  1  Dowl  549:  (i«org«i 
▼.  Fry.  4  Id  273.  If  not  lenred  on  the 
plaintiff*,  when  it  misht  have  been,  the 
defendant  may  fttill  obtain  a  rule  nUt  for 
his  discharge,  to  be  served  on  the  plaintiff*. 
{Jdhnmm  v.  Rcmtledge,  5  Dowl.  579). 
Where  the  plaintiff  is  dead  it  u  necessary 
to  shew  that  there  is  no  personal  repre- 
sentative, before  service  or  notice  on  ^e 
plaintiiTs  attorney  will  be  deemed  suffi- 
cient. (£r  p.  ItkW,  4  Dowl.  275;  1  H. 
ft  W.  518»  S.  C)  Where  It  appeared  that 


the  pUdntlff  had  died  intei 
no  administration  had  bet 
but  that  his  wife  was  livii 
was  granted  to  be  served  on 
the  attorney  in  the  cauae*  i 
terwarris  made  abaoluta    ( I 
(A)  Dm  Smith  v.  Payton, 
(<)   See  fir  ;».  Neitatm,  ', 
Mamav  v.  WIUcm,  Id.  46?: 
Addanu,  2  DowL  111:  1  C 
Tyr.  904,  S.  C-  Jfoorv  ▼.  O 
IJ)  Keaw  V.  DidfceiMm,  1 
(k)  Couiejf  ▼•  Bu0tett,   4 
Mmee  v.  GmtMt,  Id.  854:  H 
mm,  6  Id.  493.  Baker  y.  %< 

(/)  i4non.,  3  Left.  Oba.  78i 
(m)  Staecy  v.  FltUtamd,  1 
oiXe,  868. 

(n)  Jones  t.  FUz  AUamB, 
1  C.  &  M.  855:  3  Tyr.  M4, 1 

(o)  AnoiUt  1  DowL  14& 


Diickarffe  of,  under  Imolvent  jicUf  ^.  87 

BflBO^  in  conaequence  of  such  dischaige  (t>).    If,  there-    chak  it 
J I  prisoner  obtain  his  dischaigc  fraudulently,  an  applica-     ***""•  \' 
I  nut  be  made  to  the  court  for  ^^  liberty  to  sue  out  a  new 
.^pinst  the  defendant;"  thb  must  be  supported  by  an 
'  of  fitetSy  to  shew  in  what  manner  the  discharge  was 
^  rly  obtained ;  g^ive  a  brief  to  counsel,  with  the  affidavit 
[■one  ror  the  rule ;  it  is  a  rule  ntW,  and  must  be  served  on 
Mddendant,  but  does  not  require  personal  service ;  make  an 
'of  service,  and  give  a  brief  to  counsel  to  move  to 
the  mle  absolute ;  if  the  rule  be  made  absolute,  then 
\mi  the  eapioi  ad  saHsfaciendum  in  the  usual  way  (  q). 

[Fnuedmffa  tmder  the  LarcV  Act.']  The  act  of  l«5f2  V,  ^^^^ 
\tl\%  i,  119,  enacts,  that  from  and  after  the  passing?  of  that  Lords' Act. 
ip^  no  prisoner  for  debt  shall  petition  any  court  for  his  or 
Iv  £senaige  under  the  Lords'  Act,  32  O,  2,  c.  28  (r).  And 
kmme  section  enacts,  that  no  creditor  of  any  prisoner  shall 
ititioa  any  conrt  for  the  exercise  of  the  compulsory  powers 
[pen  i^iainst  debtors  under  the  provisions  of  the  Lords* 
ct(«).  The  96th  section  of  the  same  act,  however,  em* 
ivcn  the  detaining  creditors  of  prisoners  in  execution,  to 
Hfly.  by  petition,  to  the  insolvent  court,  for  an  order  to 
A  the  defendant's  estate  in  the  provisional  assignees  of  that 
■rt. 

Stthejueni  Proeeedinge  against  Insolvents  discharged  under  SubMquent 
$LortUr  Act.]  By  a  discharge  under  the  Lords'  Act,  (which  J^S^JSS 
I  have  seen  cannot  take  place  since  1  <S^-  2  F.  c.  110,  «.  110),  vents  di»- 
e  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  JJU^f^","*' 
bt  (I) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
en  considered  he  cannot  be  holden  to  bail  on  such  sub- 
pient  promise  (ff).     The  judgment,  however,  remains  in 
ve;  and  execution  may  at  any  time  be  sued  out  against  the 
btm^B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
tttel%"  other  than  and  except  his  wearing  apparel,  tools, 
\^  to  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
I  mode  of  proceeding  in  such  a  case,  see  ante^  826. 

4.  Discharge  of  Prisoners  Ijf  other  Means. 
K  priaoner  wiU  be  entitled  to  his  discharge,  if  the  attorney,  where  an 


name  is  indorsed  on  the  writ,  declares  that  it  was  not  cUims  the 
ud  by  him,  or  with  his  authority  or  privity  (Ar\  wnt. 

Is  to  what  defects  in  an  affidavit  to  hold  to  oail,  or  in  a  DefectinWi 
it  of  capiasj  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
L  L  4M,  500, 620. 

») «  O.  a^  e  ISa,  1. 1.  Work.  Vol.  11.  p.  917. 

)  Cbmgm.  Praet.  390.  (0  See  Workman  ▼.  Leofce,  Cowp.  82, 

)  As  lo  th*  lAtr  and  pnctiee,  ulten  98,  n.i  Pogiecr  ▼.  Whmiet  8  Doug.  660. 

•  cImms  of  the  Loffdsf  Act  were  in  (u)  MS..  M.  1814:    WUmm  v.  Kemp,  3 

ntioa,  tlie  VMder  ii  TCferred  to  TMd's  M.  *  Sel.  05;  VoL  I.  471.     But  this 

cdcc,  and  Archbold't  PncL,  8Dd  ad.  seems  questfouable.    And  see  Horttm  y. 

.  II.  13S«o  140.  Moggridg9t  6  Taunt.  063,  n.:    Hatt  ▼. 

)  As  to  tha  law  and  practloa  when  FM'tfr,  8  W.  B1.784. 

aiamlaluMof  thaLowsTActwawin  (r)  32  0. 8,  c.  88,  s.  80. 

■UOB,  aaa  tiM  Otb  aditioii  of  this  («)  Yd.  1. 51,  68. 


870 


Proceeduiffg  by  Fruomen. 


'  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  other  offee 
^^*^  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  certified^ 
gaoler  or  yerified  hy  affidayit,  must  he  produced  on  the 
cationr^).  Draw  up  a  ruU^  serve  a  com  oh  the  fkbi 
and  deliver  the  original  rule  to  the  sheriff  or  beeper  ufik 
in  which  the  defendant  is  confined^  to  warrmU  tks  dii 
A  notice  of  the  application  should  he  seryed  on  the  p 
personally  {d)  and  not  his  attorney,  whose  anthoiitj 
when  the  juagment  was  siflpedre),  unless  indeed  the  | 
cannot  he  found  (/),  or  umess  tne  attorney  still  contin 
agent  ((j/).  Senrice  on  one  of  two  lessors  of  the  plaintiff  i 
sufficient  where  the  other  had  no  interest,  and  could 
found  (A).  But  it  is  not  absolutely  necessary  to  giye  this 
though  it  is  a  great  saying  of  expense  to  the  prisone 
no  notice  he  giyen,  it  is  only  a  rule  nisi  (t )  in  the  fint  L 
The  name  of  the  cause  stated  in  the  notice  must  coi 
with  the  name  of  that  in  which  he  is  in  execution  {^) 
rule  must  he  senred  on  the  plaintiff,  (or  his  agent,  u 
any,  and  the  plaintiff  cannot  he  found),  an  affidaril 
service  made,  and  a  brief  giyen  to  counsel  *^  to  move 
the  within  rule  absolute;"  if  no  sufficient  cause  be  shi 
rule  will  be  made  absolute  of  course,  and  must  then  b 
up  and  seryed  as  above  (il*).  Where  a  defendant  had  i 
in  custody  more  than  twelve  months  on  two  judgn 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  hoi 
there  must  be  a  separate  motion  in  each  case  (J),  \ 
soner  is  entitled  to  his  dischai^ge  as  a  matter  of  righ 
court  arc  satisfied  as  to  the  fact  of  his  imprisonment  i 
custody  for  twelve  months,  &c.(m).  Where  the  rule 
rule  ntsiy  the  court  have  no  power  to  order  cause  to  1 
at  chambers (n).  If  notice  of  the  application  for 
charge  was  given,  and  the  application  De  successfully 
in  tlie  first  instance,  no  costs  are  allowed  to  the 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudulc 
where  Dis-^  tiiined  by  a  statement  to  the  court,  which,  if  true,  iji 
periyob™**'°  title  him  to  be  discharged  under  the  act,  he  is  Hal 
tained.  again  taken  in  execution,  and  remanded  by  rule  of  co 

tlie  sheriff  or  keeper  of  the  prison  who  may  have  di 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to  i 


(b)  Short  y.  WUHantu,  4  Dowl.  3S7. 

{e)  Johnmm  v.  Wmtledf^,  5  DowU  6^9. 

(rf)  GeiMrfre  v.  F»y,  4  DowL  273:  see 
BuUhdph  V.  Gfqy.  A  Dowl.  40fiL 

{«)  Jchnmm  v.  Routledge,  A  Dowl  579: 
Gof-rfrm  V.  Twin«t  4  la.  560:  KeU^  r. 
Diekmaon,  1  Id.  546. 

(/)  See  Rradteif  v.  fVfbb,  7  DowL  588. 

tff)  Granger  v.  tVUket,  14  I^.  Obt. 
110:  ShUroek  v.  Patuman,  7  C  &  P.  S8»: 
WUmn  V.  Mokler,  1  Dowl  549:  Gmrffe 
▼.  Fry.  4  Id  27%  If  not  lenred  on  the 
plaintiff*,  when  it  misht  have  been,  the 
defendant  may  still  obtain  a  rule  nisi  for 
his  discharge,  to  be  served  on  the  iilaintifl*. 
{Jchnson  V.  Routledfe,  5  Dowl.  579). 
Where  the  plaintiff  is  dead  It  is  neceuory 
to  shew  that  there  is  no  personal  repre- 
■entativc,  before  service  of  notice  on  the 
plaintiiTs  attorney  will  be  deemed  suffi- 
cient. (£r  p.  RUiier,  4  Dowl.  275;  1  H. 
ft  W.  518,  8.  C)  Whfere  It  appeared  that 


the  plaintiff  had  died  intestn 

no  administration  had  been 

but  that  his  wife  was  livtaf , 

was  granted  to  be  served  on  t 

the  attorney  in  the  caitaef  wk 

terwards  made  abeoluta    (Id. 

(A)  Doe  Smith  v.  Fatftom,  7 

(<)   See  £r  ;».  IMImm,  7 

Magnay  v.  WUktm,  Id.  467:  J 

Atldanui,  2  DowL  111:  1  C.  * 

Tyr.  904,  S.  C-  Moore  ▼.  Ow 

ij)  Kettjf  V.  TMcenmm,  1  Di 

(k)  Couieit  V.  Ihueett,   4   1 

Mence  v.  Orwoee,  Id.  854:  VM 

mm,  6  Id.  493.  Baker  v.  %dtot 

(/)  ifnon.,  3  Leg.  Oba.  TSi 

(m)  Staeey  v.  FleUtamd,  I  1 
mate,  868. 

(n)  Jones  ▼.  FUz  AMum,  9 
1  C.  &M.  855:  3  Tyr.  934,  & 

(o)  AnoiUt  1  DowL  141. 


Hicharffe  qf,  wider  Iruohent  Jets,  |«<r.  oz  • 

pe  in  consequence  of  such  discharee  (t>).     If,  there-    ckap,  ir. 
joneT  obtain  his  dischai^^  fniudulently,  an  applica-     **'"^-  \'  _ 
be  nuide  to  the  court  for  '*  ]il)erty  to  sue  out  a  new 
linst  the  defendant;"  this  mu»t  \)e  supported  l)y  an 
of  factAf  to  shew  in  wliat  manner  the  discharge  was 
.'It  obtained ;  give  a  brief  to  counsel,  wiUi  the  affidavit 
'  ror  Uie  rule ;  it  is  a  rule  nin^  and  must  l)c  served  on 
fldsnt,  but  does  not  require  personal  service ;  make  an 
t  of  service,  and  give  a  brief  to  counsel  to  move  to 
Jie  mle  absolute ;  if  the  rule  be  made  alisolute,  then 
i  the  capiat  ad  satufaciendum  in  the  usual  way  (^). 

CMrfm^  tmder  the  Lords'  Act.']    The  act  of  1  J^S  T,  Jjgfjjj«» 

,  f.  119,  enacts,  that  from  and  after  the  pas8in<c  of  that  jLords' Act 

10  prisoner  for  debt  shall  petition  any  court  for  his  or 

iiscnaige  under  the  Lords*  Act,  32  G,  2,  c,  28  (r).    And 

ame  section  enacts,  that  no  creditor  of  any  prisoner  sliall 

ion  any  court  for  the  exercise  of  the  compulsory  powers 

a   i^unst    debtors  under   the  provisions  of  the  Lords* 

(«).    The  96th  section  of  the  same  act,  however,  em* 

en  the  detaining  creditors  of  prisoners  in  execution,  to 

ly,  by  petition,  to  the  insolvefU  court,  for  an  order  to 

i  the  defendant's  estate  in  the  provisioned  assignees  of  that 

at. 

MmovoiI  Pr^eeedingi  against  Insolvents  discharged  under  subMquent 
I  LordtT  Act.]  By  a  discharge  under  the  Lords'  Act,  (which  ^SSrt'iSSi 
ft  haTe  seen  cannot  take  place  since  1  «S^-  2  V.  c,  110,  8,  119),  venu  di»- 
le  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  JtU'fJj!!"*'' 
Bbt  (f ) ;  even  if  he  subsequently  promise  payment,  it  has  Act 
ben  oonsidered  he  oannot  be  holden  to  bail  on  such  suIh 
qnent  promise  (fi).     The  judgment,  however,  remains  in 
«ee ;  and  execution  may  at  any  time  be  sued  out  against  the 
ebtor's  *^  lands,  tenements,  rents  or  hereditaments,  goods  or 
lattels,"  other  than  and  except  his  wearing  apparel,  tools, 
«.,  to  the  amount  of  10/.,  as  before  mentioned  (v).    As  to 
le  mode  of  proceeding  in  such  a  case,  see  ante^  82G. 

4.  Discharge  of  Prisoners  hy  other  Means. 

A  prisoner  will  be  entitled  to  his  discharge,  if  the  attorney,  where 
rhose  name  is  indorsed  on  the  writ,  declares  that  it  was  nut  euimv 
■ned  bj  him,  or  with  his  authority  or  privity  (jr^  wnt 

As  to  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  i)efec 
rrit  of  capias^  will  entitle  the  prisoner  to  his  disclmrge,  see  ^^ 
^sL  I.  484^  600,  620. 

S«0.a.elSa,i.L  Work.  VoL  II.  p.  917. 

Chmpm.  Praet.  390.  (r)  See  fVorkman  ▼.  Leofce,  Cowp.  82, 

y)  Am  to  the  Imt  and  practice,  irtien  X,  nut  Pugeit  ▼.  IVheate^  2  Doug.  SdB. 

Mt  dawM  of  the  Loffdif  Act  vera  in  (u)  MS..  M.  1814:   Wilton  ▼.  Kemp,  3 

MrtloB,tlia  leader  iiTCferml  to  Tidd's  M.  *  Sel.  895;  VoL  L  471.     But  this 

nctfav,  and  Aichbold't  Pract,  2Dd  ad.  leema  queitkiuableu    And  tee  Horton  v. 

^oLII.  13S«ol40.  Moggrklg9,  8  Taunt.  063,  n.:    Hatt  v. 

(•)  As  to  tha  law  and  practloa  whan  rtrdier.iW.  B1.724. 

I  aruif  Mum  of  the  Low  Act  ware  to  (r)  32  0. 2,  c.  2R,  t.  SO. 

-       aaa  th«  0th  aditioa  of  thia  (m)  Vol.1.  SI,  Ml 


870 


Froceeiinffs  hy  Pritonen. 


'  Book  hi.  quer,  where  a  defendant  is  in  custody  of  any  otlier  oflB 
^^^"^  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  oertifie 
gaoler  or  yerified  by  affidavit,  must  be  produced  on  tl 
cation  ^6).  Draw  up  a  ruUy  serve  a  com  on  tke  pfm 
and  deliver  the  original  rule  to  the  sheriff  or  helper  nfi 
in  which  the  defendant  is  eonfinedy  to  warrmU  the  < 
A  notice  of  the  application  should  be  senred  on  the 
personally  {d^  and  not  his  attorney,  whose  anthori 
when  the  judgment  was  siflniedr«),  iinless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  cont 
agent  (//).  Service  on  one  of  two  lessors  of  the  plaintifi 
sufficient  where  the  other  had  no  interest,  and  cou 
found  (A).  But  it  is  not  absolutely  necessary  to  give  tl 
though  it  is  a  great  saving  of  expense  to  the  prisoi 
no  notice  be  given,  it  is  only  a  rule  nisi  (t)  in  the  fint 
The  name  of  the  cause  stated  in  the  notice  must  c 
with  the  name  of  that  in  which  he  is  in  execution  (^ 
rule  mu»t  be  served  on  the  plaintiff,  (or  his  agent, : 
any,  and  the  plaintiff  cannot  be  found),  an  affidai 
service  made,  and  a  brief  given  to  counsel  **  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  be  s 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  served  as  above  (it).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  ttoo  judj 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  in  each  case(/). 
soiicr  is  entitled  to  iiis  discliai^  as  a  matter  of  rig 
coui't  arc  satisfied  as  to  the  fact  of  his  imprisonmeni 
custody  for  twelve  months,  &c.(m).  Where  the  rul^ 
rule  wm,  the  court  have  no  power  to  order  cause  to 
at  chamber8(n).  If  notice  of  the  application  fo 
charge  was  given,  and  the  application  be  successfull 
in  the  first  instance,  no  costs  arc  allowed  to  the 
creditor(o). 
iTooeedings  If  the  prisoner's  discharge  be  undulj'  or  fraudu 
^Y^^  ?"  tained  by  a  statement  to  the  court,  which,  if  true, 
periy'ob™*"^  title  him  to  be  discharged  under  the  act,  he  is  lii 
tained.  a£^ain  taken  in  execution,  and  remanded  by  rule  of  c 

the  sheriff  or  keeper  of  the  prison  who  may  have  < 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to 


(6)  Short  ▼.  WUHama,  4  DowL  357. 

(<r)  Johnson  v.  RouUednt^  S  DowU  579. 

(rf)  GeuTfre  v.  Fty,  4  Dowl.  273:  see 
BiMulph  V.  Graif,  5  Dowl^OfiL 

{e)  Johnson  v.  Rottttedgr,  5  Dowl  579: 
Goi^m  V.  Twine,  4  la.  580:  KeOp  r. 
Diekmmm,  I  Id.  546. 

(/)  See  liradley  v.  fVebb,  7  Dowl  NtfL 

iff)  Granger  v.  tVUket,  14  I^.  Obt. 
110:  ShUroek  v.  Putuman,  "7  C  &  P.  889: 
WUmn  V.  Mokler,  1  Dowl  549:  George 
▼.  Fly,  4  Id  273.  If  not  lenred  on  the 
plaintiff*,  when  it  mifiht  have  been,  the 
defendant  may  xtill  obtain  a  rule  nitt  for 
his  dincharge,  to  be  served  on  the  plaintiff*. 
ijohnaon  v.  Routlmtftet  A  Dowl  579). 
Where  the  plain  tiflT  is  dead  It  is  neceuory 
to  shew  that  there  is  no  personal  repre- 
sentative, before  service  of  notice  on  the 
plaintiiTs  attorney  will  be  deemed  suffi- 
cient. (£r  p.  Ridier,  4  Dowl  275;  1  H. 
ft  W.  518,  8.  C.)  Yfhen  it  appeared  that 


the  plafaitifT  had  died  intest 
no  adroinistraticm  had  bcc 
but  that  his  wife  was  livta 
was  granted  to  be  served  on 
the  attorney  in  the  cause,  « 
terwarrismadeabeoluta    (li 

ih)  Doe  Smith  v.  Fatftem, 

(f)   See  Sr  ;».  NeUmm»  ; 
Mfunaif  V.  WUket.  Id.  467: 
AddamM.  2  DowL  III:  1  C 
Tyr.  904.  S.  C:  Jfomw  ▼.  Oi 

(i)  KrB^  V.  Dieketmm,  I : 

{k)  Ootriejf  V.  Btueett,   4 
Menee  v.  Gracee,  Id.  854:  Nl 
JDfr.  6  Id.  493.  Baker  ▼.  S^ 

(/)  Anon,,  3  Lefc  Ob*.  78. 

(m)  Staecy  v.  FleUaamd,  I 
oftle,  868. 

(n)  Jones  t.  FSiz  AUame, 
1  C.  &M. 855:  3 Tyr. HU,  I 

(o)  Anon,,  1  DowL  141. 


Bkckarge  of,  under  Imolvent  AcU,  ^.  871 

lenape  in  confieqtience  of  such  diwhaige  (t>).    If,  there-    CHAr.  iv. 


Sbct.  1. 


,  I  prisoner  obtain  his  dischaigc  frnudulently,  an  applica- 

iBut  be  made  to  the  court  for  *'  liberty  to  sue  out  u  new 

.against  the  defendant;"  this  must  m  supported  by  an 

of  fiKta,  to  shew  in  what  manner  the  oischar^e  was 

ly  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 

\mn  for  the  rule ;  it  b  a  rule  niHj  and  must  be  served  on 

Ijiefendanty  but  does  not  require  personal  service ;  make  an 

'  rit  of  service,  and  grive  a  brief  to  counsel  to  move  to 

^  the  mle  absolute ;  if  the  rule  be  made  absolute,  then 

iMt  the  capiat  ad  saHrfadendum  in  the  usual  way  (^). 

Pmudmffs  under  the  Lwdi  Aei.2    The  act  of  1  ^^-2  F,  ^J^JfJ*;"** 
~]0^  f.  llOy  enacts,  that  from  and  after  the  passing  of  tliat  t^rds'^Act 
I  BO  prisoner  for  debt  shall  petition  any  court  for  his  or 
£senarge  under  the  Lords'  Act,  32  G,  2,  c,  28  (r).    And 
i^wne  seetioii  enacts,  that  no  creditor  of  any  prisoner  shall 
any  court  for  the  exercise  of  the  compulsory  powers 
against    debtors  under   the  provisions  of  the  Lords* 
'{§),    The  96th  section  of  the  same  act,  however,  em* 
fmin  the  detaining  creditors  of  prisoners  in  execution,  to 
Ifpty.  by  petition,  to  the  inecivent  court,  for  an  order  to 
the  derandant's  estate  in  the  provisional  assignees  of  that 


SiAeeameiU  Preeeedingi  against  Insolvents  discharged  under  subwquent 
ULord^  Ad  J}  By  a  discharge  under  the  Lords'  Act,  (which  JJSSS^iSSi- 
>l  have  seen  cannot  take  place  since  1  <^*  2  F.  c,  110,  s,  110),  vents  di»- 


chareed  untU; 


ords' 


k  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  Iy^^ 
lebt  (t) ;  even  if  he  subsequently  promise  payment,  it  hiis  Act 
een  considered  he  cannot  be  holden  to  bail  on  sucli  sub- 
qnent  promise  (fi).  The  judgment,  however,  remains  in 
loe;  and  execution  may  at  any  time  be  sued  out  against  the 
ibtor^B  **  lands,  tenements,  rents  or  hereditaments,  g^oods  or 
lattela,"  other  than  and  except  his  wearing  apparel,  tools, 
e^  to  the  amount  of  10/.,  as  before  mentioned  (v).  As  to 
e  mode  of  proceeding  in  such  a  case,  see  antCy  826. 

4.  Discharge  of  Prisoners  Ig  other  Means. 

A  prisoner  wiU  be  entitled  to  his  discharge,  if  the  attorney,  where  an 
bote  name  b  indorsed  on  the  writ,  declares  that  it  was  not  ^i^ms^ 
ned  bj  him,  or  with  his  authority  or  privity  (j;').  wnt. 

Af  to  what  defects  in  an  affidavit  to  nold  to  nail,  or  in  a  DefectinNVnt 
rit  of  capias^  will  entitle  the  prisoner  to  his  discharge,  see  ^^ 
sL  I.  4M,  600,  620. 


„, ^ Praet.  390.  (r)  See  Workman  ▼.  Leofce,  Cowp.  82, 

(jr)  iU  to  the  lA«r  aad  practice,  Mien   98,  n.?  Pogiecr  v.  Whrnte^  8  Doug.  SdB. 

of  the  Loffdif  Act  were  in       (u)  MS.,  M.  1814:   WUmm  v.  Kemp,  3 


tlio  Moder  ii  TCfened  to  Tkld't  M.  *  Sel.  i»5:  VoL  I.  471.     But  this 

and  Aichbold*t  PracL,  8nd  ed.  leema  questiouable.    And  lee  Horton  ▼. 

All. 'us to  140.  Uogrridgv,  6  Taunt.  fi6»,  n.:    Hatt  v. 

|«)  As  to  tht  law  and  practloe  when  FdnUer,  8  W.  B1.784. 

MtiiVDirWaiiaof  thoLotwAetweieln  (v)  38  0. 8,  c  8R,  t.  80. 

~ -~          tbo  0th  aditioii  of  this  (m)  Vol.  1.51,  68. 


i 


«» 


870 


Proceedimgs  hy  Pritmun. 


:  Book  ui.  quer,  where  a  defendant  is  in  custody  of  any  other  off 
^^"  "•  tne  warden  of  the  Fleet,  a  copy  of  the  causes,  oertific 
gaoler  or  yeriiied  hy  affidayit,  most  be  produced  on  f 
cation^ft).  Draw  up  a  ruU^  serve  a  com  an  tke  pUt 
and  deliver  the  original  rule  to  the  sheriff  or  beeper  efi 
in  which  the  defendant  is  eonflned,  to  wammi  the  t 
A  notice  of  the  application  should  be  senred  on  thi 
personally  (<^^  and  not  his  attorney,  whose  authori 
when  the  judgment  was  siflpedre),  unless  indeed  the 
cannot  be  found  (/),  or  umess  tne  attorney  still  coni 
agent  ((7).  Senrice  on  one  of  two  lessors  of  the  plaintif 
sufficient  where  the  other  had  no  interest,  and  con 
found  (A).  But  it  is  not  absolutely  necessary  to  giye  tl 
though  it  is  a  great  saying  of  expense  to  the  prisoi 
no  notice  be  giyen,  it  is  only  a  rule  nisi  (t )  in  the  first 
The  name  of  the  cause  stated  in  the  notice  mnst  c 
with  the  name  of  that  in  which  he  is  in  execution  ^ 
rule  mu»t  be  served  on  the  plaintiff,  (or  his  agent, 
any,  and  the  plaintiff  cannot  be  found),  an  alfida' 
ser\ice  made,  and  a  brief  giyen  to  counsel  *^  to  mov 
the  within  rule  absolute;"  if  no  sufficient  cause  be  8 
rule  will  be  made  absolute  of  course,  and  must  then 
up  and  seryed  as  above  (il*).  Where  a  defendant  had 
in  custody  more  than  twelve  months  on  tteo  judf 
10/.  each,  at  the  suit  of  the  same  plaintiff,  it  was  h 
there  must  be  a  separate  motion  m  each  case(/). 
soner  is  entitled  to  nis  discharge  as  a  matter  of  ri^ 
court  arc  satisfied  as  to  the  fact  of  his  imprisonmen 
custody  for  twelve  months,  &c.(m).  Where  the  rul 
rule  ntsi,  the  court  have  no  power  to  order  cause  tc 
at  chambers (n).  If  notice  of  the  application  fo 
chani:o  was  given,  and  the  application  ne  successful] 
in  the  first  instance,  no  costs  arc  allowed  to  the 
creditor(o). 
Proceedings  If  the  prisoner's  discharge  be  unduly  or  fraudu 
^h^^  ?"  tained  by  a  statement  to  the  court,  which,  if  true, 
periifoJ"*'"*'  title  him  to  be  discharged  under  the  act,  he  is  li; 
tained.  a^ain  taken  in  execution,  and  remanded  by  rule  of  < 

the  sheriff  or  keeper  of  the  prison  who  may  haye 
him  under  a  rule  so  obtained,  is  not  to  be  liable  tc 


(6)  Short  ▼.  WUHantJi,  4  DowL  357. 

(c)  Johnmm  v.  HfluUedfte^  fi  DowU  5/9. 

(rf)  GtatTfre  v.  FVy,  4  DowL  273:  see 
BkUulph  V.  Graif,  5  Bowl  A^yR. 

{e)  Johruon  v.  RoutMUfe,  R  DowL  579: 
Gnrhn  v.  TtiHnet  4  la.  560:  Kett^  v. 
DiekmMm,  1  Id.  546. 

(/)  See  BratUey  v.  Wefibf  7  DowL  liUL 

lf()  Qranger  x,  tVUket,  14  I^.  Obt. 
116:  Shikvrk  v.  Putuman,  7  C  &  P.  WSt: 
Wilmn  V.  Mokler,  1  DowL  .149:  G^arffe 
V.  Fty,  4  Id  273.  If  not  served  on  the 
plaintiff*,  when  it  might  have  been,  the 
defimdant  may  still  obtain  a  rule  nitt  for 
his  discharge,  to  be  served  on  the  plaintiff'. 
Ucltnmn  v.  Rmitledftft  5  DowL  579). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  that  there  is  no  personal  repre- 
sentative, before  service  or  notice  on  the 
plaintiiTs  attorney  will  be  deemed  suffi- 
cient. (£r  p.  RMier,  4  DowL  275;  1  11. 
ft  W.  518,  8.  C)  Where  It  appeared  that 


the  plaintiff  had  died  intw 
no  administration  had  bee 
but  that  his  wife  was  llvir 
was  granted  to  be  served  on 
the  attorney  in  the  cauaet  1 
terwarris  made  abeolute.    (I 
(A)  Doe  Smith  v.  Fmftem, 
(i)   See  Er  p.  IMlmm,  ', 
Magnt^  V.  WUket,  Id.  467: 
AMamM,  2  DowL  III;  1  C 
Tyr.  iNM,  S.  C:  Moont  ▼.  a 
(/>  KeBff  V.  Diekeftsm,  I 
(k)  Onrlnf  V.  BtuaHl,   4 
Menix  V.  GmvMt  Id.  854:  K 
mm,  6  Id.  493.  Baker  r,  %d 
(/)  ifnon.,  3  Leg.  ObSL  7& 
(m)  Staecy  v.  FleUMmmd,  J 
oiXe.  868. 

(n)  Jonet  v.  Firs  AUmnm, 
1  C.  &  M.  855:  3  Tyr,  934.  i 
(o)  Atwu,  1  DowL  141. 
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■enape  in  conwqtieiice  of  gach  diwhaiee  (t>).    If,  there-    chaw.  iv. 
,  I  prisoner  obtain  his  dischai^e  fraudurently,  an  applica-     **'^^-  *;  _ 
I  But  be  made  to  the  court  for  **  liberty  to  sue  out  u  new 
.^ptnstUie  defendant;"  this  must  he  supported  by  an 
'  of  ^MtSi,  to  shew  in  what  manner  the  discharge  was 
rly  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
\9tm  for  the  rule ;  it  is  a  rule  nisiy  and  must  be  served  on 
Ijfcfendanty  but  does  not  require  personal  service ;  make  an 
'  rit  of  service,  and  give  a  brief  to  counsel  to  move  to 
^  the  role  absolute ;  if  the  rule  be  made  absolute,  then 
iMt  the  capiat  ad  saHrfaeienditm  in  the  usual  way  (  ^). 

\Pnomimff9  under  the  Lordi  Aei.2  The  act  of  1  <j^  2  F,  >''^J"«' 
'  '^0^  f.  119y  enacts,  that  from  and  after  the  passing  of  that  utxiiB^AeL 
BO  prisoner  for  debt  shall  petition  any  court  for  his  or 
&cnaige  under  the  Lords'  Act,  32  G,  2,  e.  28  (r).  And 
lame  section  enacts,  that  no  creditor  of  any  prisoner  Hhall 
Mhioa  any  court  for  the  exercise  of  the  compulsory  powers 
pn  against  debtors  under  the  provisions  of  the  Lords* 
i(el(«).  The  96th  section  of  the  same  act,  however,  em* 
■vcn  the  detaining  creditors  of  prisoners  in  execution,  to 
Iply.  by  petition,  to  the  tneolvent  court,  for  an  order  to 
tit  the  derondant's  estate  in  the  provisional  assignees  of  that 


SaheanetU  Preeeedinqi  againH  IneoltfenU  discharged  under  subwqucnt 
\$Lord^  Ad.']  By  a  discharge  under  the  Lords'  Act,  (which  JJSS^iSSi- 
«  have  seen  cannot  take  place  since  1  c\  2  F.  c,  110,  s,  110),  vents  di»- 
le  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  Jh^'Kn}?*^^ 
ibt  (/) ;  even  if  he  subsequently  promise  payment,  it  has  Act. 
en  oonsidered  he  cannot  be  holden  to  bail  on  such  sub- 
yaeot  promise  (fi).     The  judgment,  however,  remains  in 
tee ;  and  execution  may  at  any  time  be  sued  out  against  the 
btoT^B  **  lands,  tenements,  rents  or  hereditaments,  goods  or 
■ttela,"  other  than  and  except  his  wearing  apparel,  tools, 
^  to  the  amount  of  10/.,  as  before  mentionea  (17).    As  to 
B  mode  of  proceeding  in  such  a  case,  see  emtCy  820. 

4.  Discharge  of  Prisonere  hy  other  Means. 

k  prisoner  will  be  entitled  to  his  discharge,  if  the  attorney,  where  an 
low  name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^i^ms  iL 
ud  by  him,  or  with  his  authority  or  privity  (x\  writ. 

As  to  what  defects  in  an  affidavit  to  nold  to  oail,  or  in  a  Defect in\vr it 
it  of  capiasj  wiU  entitle  the  prisoner  to  his  discharge,  see  ^^ 
U.  I.  484^  500,  620. 

rt  4i  O.  a.  e  1S3, 1.  L  Work.  Vol.  II.  p.  917. 

l)  Chmpm.  Pnct.  390.  <r)  See  fVorkman  ▼.  Leofce,  Cowp.  22, 

i  Aft  to  the  lAtr  and  pnctlee,  nften  X,  n.^  Pagett  ▼.  Whrnte^  2  Doug.  (m. 

m  dMMS  of  the  LonV  Act  were  fai  (u)  MS..  M.  1814:   WUmm  v.  Kemp.  3 

mkm,  die  Bnder  ii  TCfened  to  Tkld't  M.  *  Sel.  505;  VoL  I.  471.     But  this 

KttRp  mad  Aichbold't  PncL,  2Dd  ed.  leema  quettfouable    And  lee  Horum  ▼. 

L  II.  13S«o  140.  MogrrUge,  6  Taunt.  563,  n.:     Halt  v. 

f)  As  to  the  law  and  mactioe  when  FdnHer.  2  W.  BI.784. 

■t  umtMoiie  of  the  Low  Act  were  In  (r)  32  O.  2,  c.  28,  t.  20. 

~ -—    ne  tha  0th  edition  of  this  («)  Vol.1,  ftl.  Ml 
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Book  hi. 
Pabt  II. 

By  porfecdog 

Onfkvourable 
Tenninatkm 
or  Cocnpro> 
miae  of  the 
Action. 


In  case  of 
Bankruptcy. 


After  Death 
of  the  Plakn- 
tifi: 


A  prisoner  shall  1>e  diflcbaiged  upon  putting  In  and  pcrito^ 
ing  bail  at  any  time  before  judgment  (jr). 

A  prisoner  shall  also  be  mseharffed  whoi  the  Mtiei 
abated,  discontinued,  or  decided  in  nis  lavour.    So^  if 
prisoner  settle  or  compromise  the  debt  with  the  plmnti^ 
plaintiff  (or  more  properljr  his  attorney)  shall  giTe  the 
fendant  a  dischaige  in  wnting;  and  upon  this  being  lo' 
with    the   marshid   or   gaoler,  the    prisoner  shall  be 
chai^ged  (z).    Or,  if,  after  judgment,  he  pay  the  anuNiBt 
it  to  the  plaintiff  or  his  attorney,  they  are  bound  at  iUK\ 
peril  to  dischaige  him ;  and  where  a  defendant  in  ezeeiiti#: 
tendered  the  amount  of  the  judgment  to  the  plaintiff  and  ts> 
his  attorney,  and  required  them  to  sign  his  dischaige,  whkh; 
they  refused  to  do,  unless  he  would  also  satisfy  a  demand  thiK] 
hacf  on  him  for  costs  on  another  account,  the  court  held  ikm] 
the  defendant  might  maintain  an  action  on  the  case  apW 
them  for  his  subsequent  detention  (a).    As  the  attorney,  i^ 
strictness,  has  a  lien  on  the  judgment  for  the  amount  of  hii 
costs  (&),  the  dischaige,  more  properly,  should  be  given  bv  hii^ 
as  above  mentioned ;  but  a  discharge  by  either  will  be  mf 
ficient.    And  where  a  pliuntiff,  having  his  debtor  in  execatiott 
for  500/.,  entered  up  satis&ction  on  ue  roll  by  a  different  itp 
tomey  from  that  he  had  employed  in  the  cause,  upon  the  d^ 
fendant'g  OCTecing  to  pay  him  120/.  at  a  future  time;  upon  a 
motiou  to  discharge  the  defendant,  which  was  opposed  l>y  the 
plaintiff's  attorney,  on  the  ground  of  his  lieHy  the  court  held 
that,  although  there  appeared  to  be  a  fraudulent  coiluskn 
between  the  plaintiff  and  the  defendant,  they  had  nu  power  to 
detain  the  defendant  in  prison  after  satisfaction  was  entered  up 
on  the  record  (c).     If  the  prisoner  be  in  execution  at  the  time 
of  his  dischaive,  his  discharge  amounts  to  a  satisfaction  of  the 
debt,  even  altuough  he  was  discharged  upon  giving  a  security, 
which,  on  account  of  an  informality,  afterwards  became  un- 
availal)le  (d) ;  but  othcn^'ise  if  he  were  in  custody  upon  mesne 
process  merely  (e). 

If  a  prisoner  become  bankrupt,  and  obtain  his  certificate^ 
if  the  debt  for  which  he  is  in  custody  be  provable  under  hit 
commission,  he  shall  be  discharged  out  of  custody  upon  apijli- 
cation  to  a  judge  at  chambers  (/).  Even  l)efore  he  obtains 
his  certificate,  if  the  plaintiff  elect  to  prove  under  the  commis- 
sion, he  must  first  discharge  the  defendant  out  of  custody, 
before  he  will  be  permitted  to  prove  (p\ 

Also,  in  a  case  where  the  wife  of  a  prisoner  became  adminis- 
tratrix to  the  plaintiff,  the  court  ordered  the  defendant  to  be 
discharged  (h) ;  and  the  Court  of  Common  Pleas  have  gone  so 
far  as  to  discharge  a  prisoner  in  execution,  after  the  plointifTs 
death,  upon  service  of  a  rule  nisi  upon  the  next  of  kin,  and  no 


(V)  See  VoL  1. 618.  613.  1  T.  R.  557. 

<s)  See  Vol.  1.  543:  lee  Butt  ▼.  Omani,       (v)  MS..  H.  1882:  mto,  VoL  1. 4^. 
3  B.  &  B.  3;  G  Moore.  65,  S.  C.  (/)  6  G.  4,  c  16.  a.  186.     See  Aidk' 

(a)  Croser  v.  PtUiitg,  6  D.  &  R.  189;  4    Bkt.  L.  210.  8B1.  4th  «L;  ante.  VoL  I- 
B,  8c  cm.  8,  a  470. 

(6)  See  Vol.  I.  an.  fl7. 

(e)  Marr  v.  SmUh,  4  B.  A  AM.  466: 


ante.  Vol.  I.  H7,  H8. 
(rf)  jinte.  Vol.  I.  455:  Jag^e»  T.  With^, 


{g)  6  G.  4.  c.  16,  a.  50.    See  Arch.  Bkt. 


(*)  hm  ▼.  JBriff,  8  T.  B.407. 
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s  diewiiy  it  appearing  that  the  next  of  kin  did  not  intend    crap.  iv. 

tminister  (t).    But  that  court  refused  to  discharae  a  de-     ^^^cr-^- 

int  out  of  custody  in  execution  at  the  plaintifirs  suit, 

iqdi  the  application  was  not  made  until  eighteen  months 

t£e  death  of  the  latter,  it  appearing  that  he  nad  appointed 

lion  who  were  atiU  aliy^  and  had  not  assented  to  the 

«ige  {i)»    And  where  admmistration  had  heen  taken  out, 

Bout  zefoaed,  without  the  auUiority  of  the  administratrix, 

Khaige  the  defendant  out  of  execution  after  the  death  of 

[ilaintifry  although  his  administratrix  and  assignees  dis- 

led  all  interest  in  the  action  (Q. 

▼.  Iiarl»dk,  S  New  Ren.      Qt)  Dun^fbrd   ▼.  GmOdtmith,  8  Moore, 
▼.Ml  rill,  1  B.AP.ItS:    145. 
T.  BaH*.  Id.  3»:  but  m      (1)  FaM«rHOv.  WaUon,  4  Bing.  711;  1 
»v.  JArair^l  B]iig.4Sl:8Moon,   Moo.  ft  P.  743,  &  C 
C 
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CHAPTER  V. 


ACTIONS  BT  AND  AGAINST  EXBCCTORS  OR  ADMINISTRATOIfc 


Book  iir. 
Part  ii. 


Sect.  1. 
Actions  by  Executors  or  Adminutrator9» 


Limitation  of  lAmUoHons  of  Actions  /^.]  If  the  time  limited  by  the  ri^ 
Acuons  by.  tute  have  not  expired  before  the  death  of  the  testator  or  inAM^^j 
tate,  the  executor  or  administrator  may  bring  the  action  at  OflT' 
time  within  a  year  after  the  death  (a) ;  or,  u  the  time  linitil 
have  not  expired  within  the  year  after  the  death,  at  any  tins 
before  the  expiration  of  such  limited  time.  And  if  the  exeet- 
tor  bring  an  action,  and  die  before  judgment,  his  executor 
may  bring  a  fresh  action  within  a  reasonable  time  aftflr- 
wards  (6).  In  an  action  by  an  administrator  upon  a  bill  of 
exchange  payable  to  the  intestate,  but  accepted  after  his  (fafldi 
it  was  holden  that  the  statute  began  to  run  from  the  grant  of 
the  letters  of  administration,  and  not  from  the  time  the  loU 
became  due,  there  being  no  cause  of  action  while  there  is  no 
party  capable  of  suing  (c).  But  that  case  would  have  reoeiTed 
a  difrerent  decision,  had  the  bill  been  due  in  tlie  lifetime  of  the 
testator  (<i).  By  the  recent  act  3  (Sf  4  FFl  4,  c.  42,  «.  2,  exe- 
cutors and  admmistrators  may  bring  an  action  for  an  injuiy 
to  the  real  estate  of  the  testator  or  intestate,  provided  the  in- 
jury was  committed  within  six  months  before  the  death  of  the 
testator  or  intestate,  and  provided  the  action  be  brought  ^thin 
a  year  after  his  death  (e). 


ProoeH,  ftc* 


Process,  S^c,"]  Though  the  plaintiff  sue  as  executor  or  admi- 
nistrator, the  process  need  not  describe  him  as  such ;  but  the 
practice  in  the  Common  Pleas,  in  bailable  cases,  before  the 
2  TV,  4y  c.  39,  was  different  (/) :  and  to  avoid  any  doubt  on 
the  question,  it  is  beet  in  that  court  to  describe  him  in  the 
process  as  executor  or  administrator.  An  executor  or  admi- 
nistrator may  swear  to  the  debt  according  to  his  lielief ;  he  is  not 
obliged  to  swear  positively  to  it,  as  he  would  be  if  he  were 
not  suing  in  autre  droit  (^).    Executors  who  have  holden  a 


(a)  Bull  N.  P.  IM. 

(6)  Id.:  Me  Knight  v.  Bate,  Cowp.  738 ; 
11  Mod.  455,  S.  C. 

(r)  Murmjf  v.  fiwf  India  Company,  5 
B.  &  AkL  2IM:  and  tee  Dougiaa  v.  Fomtt, 
1  Moa  &  P.  663 ;  4  Bing.(»»,  S.  C:  pott, 

877. 
(tf)  See  Rhode»  ▼.  SmethuM,  4  M.  &  W. 


63 :  and  «ee  in  equity,  Wimkw  r. 
JbUt,  3  M.  ft  Cr.  489:  pott,  877. 

(0)  See  Poufta  V.  Aaw,  7  Ad.  *  E.  HI: 
a  Nev.  &  P.  571,  &  G 

(/)  See  Vol  1.  513. 

Ur)  Ante,  Vol.  L  487.  See  form  of  afl- 
davit  to  hold  to  bidl,  by  exeeulor  or  li* 
ministrator,  Cliit  Fomia,  81 L 
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MrtT  to  hail  without  reasonable  or  probable  caase,  for  a  debt     Cilap.  ▼. 
H^  to  be  due  to  their  testator^  are  within  the  43  Cr.  3,  c.      ^*"''  '• 
M,t,9  (A).    If  the  pl^ntiff  in  an  action^  after  having  arrested 
tte  de&Dciant,  die,  soch  arrest  is  no  bar  to  a  fresh  arrest  in 
ftartion  by  the  executors  ($)« 

It  is  not  neceasaiy  for  the  executor  or  administrator  of  an 
ritoroey,  before  the  commencement  of  an  action,  to  deliver 
ft  hill  of  co6ts  ibr  business  done  by  his  testator  or  intes- 


Jkdanaiom  atid  suhsequent  ProceedingtJ]  We  have  already  DecUratkm 
how  far  the  declaration  should  correspond  with  the  pro-  ^^'|*p^ 
fKM  or  affidavit  to  hold  to  bail  in  bailable  cases  (/).    The  de-  oeedingi. 
doition  is  filed  or  delivered  in  the  same  manner  as  in  ordi- 
BUT  cases. 

ij  eeneral  rule  of  all  the  courts  of  R.  H.^  4  ^.  4,  r.  21,  Pin- 
"In  all  oetkmM  by  and  against  auignees  of  a  banhrupt  or  it^ 
wkmif  ur  exeetUartf  adminittratorsy  or  persons  authorized  by 
■rt  uf  parUameut  to  sue  or  be  sued  as  nominal  parties,  the 
riOTifii  in  which  the  plaintiff  or  defendant  is  stated  on  the 
Ntnd  to  sue  or  be  suea,  shall  not  in  any  case  be  considered 
■iniane,  unless  specially  denied." 

Tbe  defendant  may  bring  money  into  court  (m). 

If  the  pluntiff  reside  abroad,  he  may  be  compelled  to  give  security  for 
■emity  ror  costs  as  in  other  cases  (n).  ^^^* 

The  snbeequent  prooeedinjB^s,   together  with   the  verdict,  22^^^^ 
iMm^  jndKment,  and  execution,  are  also  the  same  as  in  ordi-       ^^ 
iBy  cases  (o).  As  to  scire  facias  by  an  executor,  &c.,  to  revive 
I  judgment  obtained  by  his  testator,  &c.,  see  aiie^  810. 

Costs.']  If  the  verdict  be  for  the  plaintiff,  he  is  of  course  Coku. 
ititled  to  costSy  as  in  ordinary  cases.    Previously  to  the  stBir- 

itc^  d  4r  ^  ^'  ^9  C'  ^9  '•  3^9  if  ^h®  verdict  were  given  for 
IS  defendant,  the  plaintifF  in  such  case  was  not  liable  to 
Mts  (/»),  unless  the  cause  of  action  accrued  after  the  testator^s 
*  intestate's  death  (<^),  and  the  plaintifF  might  have  brought 
te  action  in  his  own  right  (r).  Also,  previouHl^  to  that  act, 
le  plaintifiT  was  not  liable  to  the  costs  of  a  nonsuit,  unless  the 
tion  were  such  that  he  might  have  brought  it  in  his  own 

W  BmT,  tic  "Cotts:"  Aeley  ▼.  Retfi»5  (9)  BoUartt  v.  Spmeer,  7  T.  R.  358: 

ft  Aid.   515  a.:   Dnm^fhld  r.  Archer,  HdUt   v.   SmUh,    10  Eaxt,    8U3:    Gold- 

'.  USi  I  D.  ft  R.  67>  SL  a  thwaU0  v.  Petrie,  5  T.  R.  8M. 

(A  SUatm  T.  Bmru,  1  C.  ft  J.  82>  antv,  (r)  CoUthwaite  r.  Fetrie,  5  T.  R.  S34: 


oL  !•  47&  CockerUtf.  K^nuUm^  4  T.  R.  277:  Cooke 

0k)  ilnCf ,  VoL  L  7S«    At  to  tuning  tbe    \.  Luctu,  2  Bast,  3U5.    As  in  trover  for  a 


XwmULTI-  conversion    after  the   testator's   death, 

m  VoL  I.  143.  144  IGHnutead  v.  SMrte^,  2  Taunt:  1 16).  Even 

■I  OrmkMUd  r.  Seott,  t  Sir.  79G.  If  the  declaration  In  an  action  by  an  exe- 

«>  CkeeaBer  r.  Fbmi*,  '3  Moore,  ODfi;  1  cutor  or  admbiistrator  contained  a  count 

ft  &  S77.  8.  CL :  poit,  Book  IV.  Part  I.  on  an  account  stated  with  the  plaintifT as 

L  UL  executor  or  administrator,  and  promise 

»  See  Chit.  Forms,  510.  to  him  as  such,  he  would,  if  he  were 

\p)  WdMiae  r.  KiOigrew,  I  L.  Raym.  nonsuited,  or  defendant  obitalned  a  ver- 

i:  atmflM  V.  Nar/oOe,  H.  BL  528 :  wil-  diet,  lie  liable  to  the  cosU  even  before  the 

I  V.  HmmUtom,  1   R  &  P.  445.     The  above  act.  {Dototneirinr.  Harrimn,  9B.it 

MBOf  their  not  being  liable  was  on  ao-  C.e66:  Jobmmx.  Forster,  IB.  Ae  Ad.  ff  : 

sat  of  the  form  of  the  statute  which  Slater  v.  Lawton,  Id.  8A3).     But,  in  such 

K  !■«•  the  defendant  costs  not  hav-  case,  as  far  as  the  pleadhigs  were  con- 

r  InrhiitH  cxecuton.      (See  per  Tin-  cerned,  the  defendant  would  be  eutitkd 

;C.  J.,  to  fFiOrifMofi  V.  KMuwrdt,  1  to  the costo  of  that  count  only.    (Id.:  and 

Bit,  174:   9  DowL  130:  and  in  Somth-  R.  H.,  2  W.  4,  r.  74). 


ir  V.  Owsfty,  1  Soon,  378). 
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right  (s) ;  nor  to  costs  on  judgment  as  in  cue  of  a  iKH»iitt(riL 
He  was  always,  even  before  that  act,  liable  to  the  costo  m% 
nonpros  (u) ;  and  to  costs  upon  a  discontinuance  (x)^  or  ftnit 
proceeding  to  trial  according  to  notice  (jr),  if  ne  had  knfV^ 
ingly  brought  a  wrong  action,  or  been  guiltyof  a  wilfnld^ 
&ult(2r);  otherwise  not  (a).     And   now,  bpr   that  act,  "h 
every  action  brought  by  an  executor  or  administrator  in  iidA 
of  the  testator  or  intestate,  such  executor  or  administrator  huI 
(unless  the  court  in  which  such  action  is  brought,  or  a  jad^cf 
any  of  the  said  superior  courts,  shall  otherwise  oitler}be  baUi 
to  pay  costs  to  the  defendant  in  case  of  being  nonsuited,  era 
veraict  passing  against  the  plaintiff,  and  in  all  other  cases  ii 
which  he  would  be  liable  if  such  plaintiff  were  suing  in  Ui 
own  right  upon  a  cause  of  action  accruing  to  himself;  an! 
the  defendant  shall  have  judgment  for  such  costs,  and  thcf 
shall  l>e  recovered  in  like  manner."    As  a  general  rule,  nnep 
this  statute,  executors  plaintifis  are  liable  to  costs  wlm 
they  do  not  succeed ;  ana  it  is  incumbent  on  them  to  diev 
some  facts,  which  may  satisfy  the  court  that  they  should  be 
exempt  in  the  particular  case,  and  it  is  not  enough  to  dwv 
hardsnip  in  the  case  of  the  plaintiff,  unless  it  be  shewn  tlMt 
it  was  occasioned  by  the  misconduct  of  the  defendant;  for  tin 
act  being  made  fur  the  benefit  of  defendants,  the  court  wiU 
not  take  away  that  benefit  unless  they  see  cleariy  that  the 
defendant  has  forfeited  his  claim  to  it  (6).     The  fact  that  the 
plaintiffs  were  advised  by  counsel  that  a  point  of  law,  which 
was  ultimately  decided  agiiiiist  them,  was  m  their  favour,  mtj 
at  all  events,  that  theiv  was  sufficient  doubt  to  make  it  proper 
for  the  ])laintiff8  to  take  the  opinion  of  a  court  of  law  upon  it, 
is  not  sufficient  (c).     Tlie  conduct  of  the  defendant  in  the 
course  of  the  action,   as,  that  there  was  grreater  prolixity  of 
plcadin^^  than  necessary,  &c.,  will  not  be  considered  by  the 
court  in  exercising  their  discretion  as  to  relieWng  the  execu- 
tors from  costs  (d).     But  malafi^les  or  misconduct  on  the  put 
of  the  defendant  in  general  will  Iw  considered  («).     The  dis- 
cretion i\n  to  costs  in  actions  by  execut4>rs,  given  to  the  court 
or  a  judire  by  the  above  enactment,  applies  to  those  cases  only 
where  an  executor,  before  the  act,  was  exempt  from  cost»(/); 
and  theivfore,  in  assumpsit  on  promises  to  an  executor,  the 
defendant  on  a  nonsuit  is  entitled  to  his  costs  as  of  coune 
under  the  23  IL  8,  c  15  (/).     The  3  ^J^-  4  W.  4,  c.  42,  is  retro- 


>jt 


<«)  Sec  the  instances  mentioned  in  note 
iq),  ftiprtt:  HoUis  v.  SmUh.  10  Ea«t,  SiKii 
OxkerUiv.  Kyfitutm,,  4  T.  II.  277:  Btu-- 
nard  v.  Il%Kdon»  3  B.  &  Altt  :213 :  2  L. 
Rayin.  WVu 

(t)  pirkup  V.  niiartoti,  2  DowL  3H8;  2 
C.  \-  M.  401,  X.  C;  Biioth  V.  H'itt,  2  H. 
BL  277:  Bennett  v.  Oiker,  4  Burr.  liGB, 

(u)  HiiCfcsv.  JVarrjf.GT.  R.654:  Huiref 
V.  Saiifi'if^,  3  Burr.  1584. 

(j-)  Mt>tftuMi  V.  Mfuitider,  2  New  Kqn 
72;  1  rhit.  Re]>.  (SJl  n. 

(.V)  \uiifz  V.  Mvdiigiimd,  1  II.  BL  217; 
3  Burr.  LVL'.. 

iz)  HarriM  v.  Jtmn,  1  W.  BL  451:  3 
Burr.  1451.  S.C. 

(a)  neriHttt  v.  0*er,  4  Burr.  1927.! 

[h)  Utidnoit  V.  FreetHon,  2  C*  M.  it 
II.  HHTt;  4  DowL  54:<:  1  Tyr.  &  Gr.  .35: 
1  Gale,  3-2<l,  fif.  C. .-  FaW-y  v.  Bryant,  6 
Law,  J.f  \.  S.  87;  3  Ad.  &  EU  »X),  S.  C.: 


^1 


r 


limicn  V.  Cnnrlfy,  3  Dowl.  3R6:  StowflMi 
V.  Cnnrhv,  1  Hodge*.  1 ;  1  Bing.  N.  CUB; 
1  Scott,  374.  .SL  C:  nitkinmm  v.  KAmHi, 
3  DowL  137:  1  Bhig.  N.  C.  3<»1,  S.  C:  U- 
kin  V.  MoMU!,  4  DowL  239 ;  1  Gab.  2A 
&-.C'.:  Knfclm'  v.  Tiiurfrn.  2  Bing.  N.  C 
9fa;  4  DowL 330:  PrU«  v.  Wiggitt0,3KB§* 
N.  C.  235. 

(r)  FtiHeif  v.  Briant,  3  Ad.  1^  EL  S3R 

((/)  Id.:  mtftntt  n.  (a). 

(ff)  See  Siiuthgate  v.  Crmeleii  >  Avncm  t. 
Cniiri/  i  G*tdmm  v.  Freeman,  auprm. 

(/)  Aiihttm  V.  Fuifnter,  1  C.  M.  8r  R. 
73»:  3  DowL  465;  1  Gale,  67.  &  C.  Tte 
decisicm  in  L.«vmhi«  v.  Barmwt  4  Moa  U 
Sc.  4(13:  10  Bing.  503.  &  C.  eanaot.  it 
seeins.  be  suimoned.  See  3  D«»wL  471 :  1 
C,  M.  &  R.  V4U.  tier  Pmrke,  B.:  Spmee 
V.  Albert,  A  Nev.  «r  M.  .1115 :  2  A.  ft  E.  TV: 
I  H.  &  \V.  7,  &  C-  H'ooAqr  V.  Sta|«r»  3 
M00.&  Sc.  248;  2  DowL  9116.  ti.  C 
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ipeetire  in  its  operation  (^).    The  applieation  by  the  executor    Chap.  v. 
Id  be  reliered  noni  costa  should  be  made  before  the  taxation;     ^*"-*'  _ 


,  if  granted,  it  will  only  be  on  jjayment  of  the  costs 
tf  the  application  (A).    The  decision  of  a  single  judge  as  to  the 
'  may  be  reriewed  by  the  court  (t). 


Sect.  2. 
ActionM  againai  Executori  or  AdminUtnUan, 


hwkat  Cntrt  they  may  be  aued, 

877. 
UmUtiam  a/ Action,  id, 
fmtm  and  Declaration,  878. 
As  and   eaiwefueni    Proceed- 


inge,  878. 
Judgment,  880. 
Coete,  881. 

Execution.  Devastavit,  ifc.^  882. 
Other  Proceedings,  883. 


In  tRJUi^  Court  they  may  be  Sued,"]  Exbcvtors  and  adniinistra^  in  what  com 
tn  are  not,  unless  expressly  named,  within  the  statutes  by  s||^^."*^^  ^ 
Viieh  courts  of  conscience  have  been  established  (k) ;  and  con- 
Moentlv,  they  may  be  sued  in  the  superior  court,  however 
tmling  tlibe  cause  of  action  may  be.    Also,  it  may  be  necessary  . 
to  remark,  if  the  defendant  be  ail  attorney,  or  ofhcer  of  the 
eourty  yet  he  is  not  entitled  to  his  usual  privileges  when  sued 
«•  an  executor,  &c.  {I). 

Limiiation  of  Actions  against.l  An  action  cannot  be  main-  Limitation  < 
tuned  against  an  executor,  imtii  he  has  taken  upon  himself  to  jj^i^u 
act  as  such,  or  proved  the  will.  Therefore,  where  a  testator 
died  abroad  more  than  six  years  before  tlie  commencement  of 
the  suit,  but  his  executors  in  this  country  had  not  proved  the 
will,  nor  in  any  manner  acted  as  executors,  until  within  six 
yean,  the  Court  of  Conmion  Pleas  held  that  the  Statute  of 
limitations  was  no  bar(ii>).  But  when  the  debtor  died  afier 
the  statute  had  begun  to  run^  and  (in  consec^uence  of  litigation 
as  to  the  right  to  probate)  an  executor  of  his  will  was  not  ap- 
pointed until  after  the  expiration  of  the  six  years,  the  Court 
of  Exchequer  held  that  the  debt  was  barred,  and  that  the 
creditor  was  not  entitled  to  a  reasonable  time  after  grant  of 
probate  within  which  to  bring  his  action  (ti). 

By  the  3  «J^  4  TV,  4,  c.  42,  s,  2,  actions  of  tort  may  be  brought 
against  executors  or  administrators  for  any  wrong  done  by  the 
testator  or  intestate  within  six  calendar  months  of  his  death  to 


U)  WmiMW  ▼.  JTcfw.  3  Nev.  Sc  M,  8R3i  370:  3  A.  &  E.  19B,  S,  a 

lA.afi.  3m,  SL  C»  LMiBdaM.  J.,  (Nm.:  {k)   AUway  ▼.  BunvtvA,     Doug.    S63: 

Mw ▼.  Wkmtim, 8  C.  iit  M.  406:  Grmnt  Webb  v.  Brvun,  5  T.  R.  535. 

f.  Ktmm,     Id.  AM:    and    aae  JjMh  t.  (/)  Newton  f.  Hoickmd,  I  Salk.2;  1  Ld. 

Mmtk,  4  DawL  9^9;  1  Gide,  870.  &  C-  Raym.  A.13,  8.a 

fM^  r.  WigwinM,  3  Bing.  N.  C.  235.  (m)  Dmif^  v.  Vorrest.  I  Moo.  &  P.  663; 

(41  jIiAAm  r.  Pa^tUtr,  1  Gale,  A7t  1  C,  4  Bing.  6R6,  8.  C-   and  see  Murrajf  v. 

N-tB.  730;  5  Tyr.  382;  3  Dowl.  465,  Btut  India  Cumpanif,  5  B.  8c  Aid.  8u4: 

(D  ijgkim  ▼.    MamHe,    4  DowL  839}   1  (n)  KAnfM  v.  Smeihunf,  4  M.  ft  W. 

n^   0sn    K   rL.  overruling  Ifaddtar  y.  63:  andiee  in  Equity,  Freake  v,  Cnne- 

aS^j  H.  4e  W.  SSlis  N«t.  ft  M.  JMt,3Myl8cCT,m, 
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the  property,  real  or  personal,  of  another ;  proTided  the 
be  brought  within  six  calendar  months  after  they  haTe  tA^j 
upon  themselves  the  administration  of  his  estate,  and  thi  1^ 
mages  recovered  are  to  rank  as  umple  contract  debts.  Whn 
an  action  ex  cofOradu  wiU  lie,  it  may  still  be  brought.  Thtm 
fore,  where  the  testator  had  wrongndly  taken  coal  fiom  tt 
plaintiff's  land  and  sold  it  and  received  the  proceeds, 
no  direct  evidence  was  given  of  the  sum  received,  but 
of  the  &ct  of  the  sale,  it  was  held  that  the  plaintiff 
bring  money  had  and  received  for  so  much  as  was  laised 
fore  the  six  months,  and  trespass  under  the  above  act  lor  ■ 
much  as  was  raised  within  the  six  months,  the  acta  hang  da 
tinct,  and  the  two  actions  therefore  not  incompatible,  althoqd 
the  plaintiff  might  have  recovered  for  all  in  the  action  ■ 
money  had  and  received  (o). 

Process  trnd  DeelaraUan.']  The  executor  or  adminiatnli 
need  not  be  described  as  such  in  the  process (jp).  Execolti 
or  administrators  cannot  be  holden  to  bail,  unless  ineaa 
where  they  have  promised  in  writing  to  pay  the  debt  of  UmI 
testator  or  intestate,  or  (under  a  judee  s  order)  when  thq 
have  been  guilty  of  a  devastavit  (q) ;  and  not  even  then,  nnki 
the  debt  be  over  20/.,  and  they  be  about  to  quit  England (r). 

The  declaration  is  filed  or  delivered  as  in  ordinary 


Plea  and  nib-      Plea  and  suhseouent  Proceedings.']  If  the  defendant  sSkn 

Sedimri.**'**^  judgment  to  go  by  default,  or  expressly  confess  the  actioi 

this  is  deemed  a  confession  of  assets,  and  he  will  be  estoppe 

from  denying  it  afterwards  in  an  action  on  the  judgment  mj 

gesting  a  d^fostavit^s).      He  should  therefore  uSae  care  t 

plead  regularly  to  the  action,  unless  he  wish  to  acknowled^ 

assets.     If  the  defendant  dispute  his  being  executor  or  adnu 

nistmtor,  he  should  plead  it  specially  (t).    The  plea  isddi 

vcred  as  in  ordinary  cases.    The  plea  of  plene  adnunistrarit^  c 

ne  nnques  executor,  need  not,  in  the  Courts  of  Queen's  Bene 

or  Exchequer,   be   s^med  by  counsel  (ti).      On  account  < 

costs,  it  is  not  advisable  to  plead  any  false  plea(2-). 

Proceedings        If  the  defendant  plead  plene  adminigtraoit  or  plene  admkii 

•SSSiSitnTvit  *»'«w^/>'"«f^^>  alone,  the  plaintiff  in  his  replication  may  eitb 

pleaded  alone,  deny  it,  or  he  may  confess  it,  and  pray  judgment  of  assets  i 

fitturoy  upon   the  former  plea(y);  or,   upon  the  latter,  tal 

judgment  presently  of  the  assets  acknowledged  to  be  in  tl 

hands  of  the  defendant,  and  of  assets  infuturo  for  the  rMsdn 

In  tlie  latter  cose  the  plaintiff  may  si^  judgment  of  aase 

quando  acciderint,  6^c,(z)y  after  executing  a  writ  of  inqui] 


(•)  PoweOv,  Rrat,?  A.fr  £.486;  2Nev. 
S:P.  571,S.  C 

(p)  Ante.  Vol.  I.  51 SL 

(V)  VoL  I.  473. 

(r)  See  the  1  dc  2  V.  c.  110,  t.  3. 

(«)  Skelton  v.  HawUntc,  1  Wilit.  258: 
but  liee  Bird  y.  CuliHer,  Hob.  17U. 

(t)  K.  H.,  4  W.  4,  r.  21,  emte,  S75. 

(H>    Vol.  1.  171. 

(.1 1  Sec  pott,  S81.  Before  the  2  W.  4. 
c  30,  and  the  rule  of  M.  T..  3  W.  4,  r.  L5, 
atitr.  Vol.  1.  145,  if  the  declaration  wait 
int  tiled  scoerally  of  the  term,  although 
xu)t  filed,  die.,  or  the  action  commenced 
until  after  the  firat  day  of  it,  and  the  de- 


fendant wished,  under  the  plea  of  pk 
adminUtrarit,  to  give  in  e^'ldcooe  aa  1 
ministration  of  assets  upon  the  llrrt 
other  day  of  the  tenn  pierioua  to  I 
commencement  of  the  action,  ha  Aon 
have  moved  the  court  that  the  idalBl 
be  obliged  to  hatitle  his  dcdaratlaa  q 
dally  of  the  day  when  flied  or  dcKwoi 
{SoNtftoMe  V.  Mlm,  Hardw.  141) :  or 
might,  as  he  now  nuiy,  give  in  pitiof. 
the  trial,  the  time  at  whirii  the  aetii 
was  really  commenced.  ( Jfowi  y 
1  Sid.  432). 
ijf)  SeeafomuChit.  Fonna.  51L 
^s)  See  Jlors  ▼.  i^min,  6  T.  B.  L 
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necessary  (a):  and  when  assets  afterwards  come  to  the     cbap.  v. 
of  the  executor,  he  may  proceed  against  him  by  scire    ^""-  *• 
;  as  directed  oji/e,  827,  828. 
fiut  if  the  defendant  plead  either  of  the  pleas  above  men-  procecdingi 
^— led,  and  also  the  iB^nend  issue  or  other  plea,  and  the  plain-  p|^2|^ 
deny  hctk  in  his  replication,  the  issue  is  then  made  up, 
the  parties  proceed  in  the  ordinary  way;  or  if  the  plain- 
tiff add  the  nmtlUer  to  the  general  issue,  and  confess  the  plea  of 


fim§  admimiMtratfit  *5fc.,  and  pray  judgment  of  assets  in/uturo, 
ift^  m  above  mentioned,  then,  after  entering  the  re])lication 
■  the  issue,  enter  an  award  of  the  venire  in  this  form :  **  But 
ktomiae  it  is  uncertain  whether  the  defendant  will  be  convicted 
Mm  ike  said  issue  above  joined  between  the  parties  aforesaid^ 
wmfare  let  Judgment  be  thereupon  ita^ed  until  the  trial  and  de- 
tmmination  of  the  said  issue;  and  in  order  to  try  the  said  issue, 
thssherif^  is  commanded"  S^Cy  as  in  ordinary'  cases  (6).  In 
Udi  latter  case,  if  the  plaintiff  have  a  verdict,  judgment  is 
%Md,  and  he  proceeds  as  in  ordinary  cases  against  an  execu- 
lir  who  has  pleaded  a  fiolse  plea;  so  that,  if  such  plea  be  false 
vithin  his  own  knowledge,  (as  a  plea  of  n^  ungues  executor, 
vthe  like),  he  would  be  personally  liable,  not  only  for  the 
cortfl,  but  also,  it  seems,  for  the  debt,  and  judgment  and  exe- 
ciUon  mi^ht  be  issued  against  him  accordingly  (c) ;  or  if  not 
Un  within  his  own  knowledge,  (as  a  plea  that  the  tes- 
Utor  did  not  promise,  or  the  like),  he  would  lie  persomilly  liable 
kt  the  costs,  and  the  judgment  signed  against  him  would  be 
tf  avets  quando  iSfc,  upon  which  the  plaintiif  might  after- 
Wiids,  when  assets  came  to  defendant's  hands,  have  a  scire 
fseiasy  as  is  above  mentioned,  for  the  debt,  and  immediately 
bareayf.^.  or  C0.  «a.  for  the  costs  de  bofiis  testatons,  et  si 
MR,  de  Umis  propriis  (d). 

It  is  well  settled,  that  if  an  action  be  commenced  against  an  Confeuinf? 
ixecntor  or  administrator  for  any  specific  debt,  it  must  be  i*{|fT^/° 
nvferred  by  him  in  payment  to  others  of  the  same  class :  and  a  Creditor. 
n  that  case,  the  executor  or  administrator  would  not  be  war- 
!Bnted  in  making  any  voluntary  payment  of  such  other  debts 
»  defeat  the  party  of  his  remedy  («).  Yet,  although  one  cre- 
litor  commence  an  action,  if  another  creditor,  in  equal  degree, 
jonunence  a  subsequent  action,  and  iirst  recover  judgment,  he 
nnst  be  first  satisfied.  Hence  an  executor  or  administrator 
Ufl  it  in  his  election  to  give  a  preference,  by  confessing  judg- 
Bient  in  the  action  of  the  one,  and  pleading  such  judgment  to 
the  action  of  the  otlier  (/).  In  case,  therefore,  a  hostile  cre- 
ditor bring  an  action,  and  there  be  not  sufficient  assets  to 
divide  amongst  the  creditors,  and  the  executor  be  desirous  of 
Disking  an  ei|ual  division,  or  fiivouring  any  particular  creditor 
or  creditors  of  the  same  class,  in  preference  to  tlie  hostile 

SintifT,  the  course  adopted  is,  to  get  one  or  more  of  the 
ndly  crwlitors,  whose  debt,  or  joint  debts,  will  fully  cover 
the  assets  in  hand,  immediately  to  bring  a  friendly  action  or 
ictions,  and  declare  therein  in  the  common  form  of  debt,  and 

f«)SteaHM.  7IV>,7S3.  Fcmnf.aiS. 

tbi  Swform.  ChiL  Fannt,  515.  i«)  11  Vin.  Abr.  S!K> :  Com.  Dig.,  Ail- 

vi  JSeeUtitMmB  v.  Wilder,  9  B.  h  C.       if)  See  note  (e),  wpnt,  931:  Off.  Ex. 
&I;  1  «a— »»Mi-  33S  b,  n.  (10;:  and  Chit.    l-LSu 


Judgment  tai 
generaL 
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Book  nr.  let  defendant  sn  f!«r  judgment  against  him  by  defiuilt :  a 
^^*^  "•  this  being  effected,  then  to  plead  the  judgment  to  the 
ration  of  the  hostile  creditor.  If  such  judgment  be  ne 
after  pleading  to  the  action  by  the  hostile  creditor,  and 
trial,  he  may  plead  it  within  eight  days  after  such  jn^ 
recovered  {g), 

Wamntof        If  »  warrant  of  attorney  be  ^ven  by  one  of  serenl 

Attoroev  by   tors,  to  confe«8  a  judgment  agamst  all,  the  court  will  oitel 

one.  tad.       ^  ,^  delivered  up,  &c,  (A ). 

Verdict  The  verdict  is  in  the  a&irmative  or  negative  of  the  isBui^  M 

in  ordinary  cases  (t). 

Judgmmt^  The  judgment  on  demurrer,  on  issue  of  mil  ll 
recon^  by  confession  or  nU  dicit^  is  interiocutory  or  final,  a 
in  other  cases.  If  interlocutory,  it  is  the  same  as  in  ordinH] 
cases ;  after  which  follow  the  award  of  the  inquiT^,  retail 
and  final  judgment,  as  stated  ante,  720.  The  final  judgnM 
after  a  writ  of  inquinr,  or  on  a  verdict  agiunst  an  executor  i 
administrator,  when  he  pleads  a  plea  admitting  his  repnM 
tative  character,  and  Uic  plaintiff  takes  issue  on  it  or  repBl 
is,  that  the  debt,  damages,  and  costs,  or  the  damages  M 
costa,  shall  be  levied  of  the  goods  of  the  testator  in  the  hanj 
of  the  defendant,  if  he  have  so  much  thereof  in  his  hands  1 
be  administered ;  and  if  not,  tlien  the  costs  to  be  levied  i 
his  own  goods (i[).  Even  where  non  assumpint  and  pfenem 
ministravit  were  pleaded,  and  the  plaintiff  confessed  the  plf 
of  2>Jcne  adminigtrarit,  and  took  judgment  of  assets  ^iim 
aMderint  on  that  ])lea,  and  joined  issue  and  obtained  a  va 
diet  on  non  assumpsit,  he  wils  held  entitled  to  judgment  Id 
his  damages  and  costs,  to  be  levied  of  the  goods  of  the  tM 
tator  if  sufficient,  and  if  not,  then  the  costs  to  be  levied! 
the  defendant's  own  goods  (i). 

If  the  defendant  plead  a  plea  which  is  false  within  his  ow 
knowlodp^,  (as  fie  unqttts  executor  or  adniinistrator,  or  tk 
like),  and  it  be  found  against  him,  the  judgment  is  de  hm 
testatof^if «,  cSc,  et  si  non,  6;c.,  de  honu  prcj?riig,  or  perhi| 
unconditionally  de  bonis propriis  (tn). 

If  an  executor  plead  judgments  obtained  against  Aisuri 
and  any  one  or  more  of  them  be  avoided  by  the  plaintiff 
pleading,  the  plaintiff*  shall  have  judgment  against  the  ex 
cutor  de  bonis  proj>riis  (n).  But  if  he  iiad  pleaded  judgmen 
obtained  against  the  testator,  and  that  he  liad  not  suJ^ciei 
to  satisfy  them  or  any  of  them ;  if  any  one  or  more  of  tl 
judgments  be  avoided,  still  there  ouifht  not  to  be  a  gener 
judgment  against  the  executor,  or  at  least  not  until  so  mar 
of  the  judji^ments  ai*c  avoided  as  to  leave  assets  in  the  exen 
tor's  hands  (o). 
inAction  sug-      In  an  action  against  an  executor  or  administrator,  suggestii 


On  false  Plea. 


On  Plea  of 
Juilgineiits 
outstanding. 


ifr)  l4rttMim  v.  CrtuM,  .■;  D.  &  R.  175;  3 
B.  &  C.317,  S.  C:  Ih-iftre  v.  Nichvlnm,  ft 
Taunt.  W*5  ;  1  Marxh,2H0,  S.C:  Kitchen 
V.  liartsr/t,  7  Kast,  Xi. 

ih)  Murll  V.  <^4aMh,  I  Str.  8() :  ante, 
G>1. 

(0  Sec  form  of  jitatea,  for  plaintiflT, 
Chit.  Fonra.  51fi  :  for  defendant.  Id. 

{k)  1   Sauud.  336:   and   see   Kouw  v. 


Etherittiffon,  1  Salk.  .312;  S  L.  Har 
«70,  S.  c.  See  form*.  CTiit.  Fonra,  III 

(/)  MarthaUw  tViJdrr,  <»  B.  &  C6S& 

(m)  Bro.  Kxetrutnn,  .14:  BvB  r.  Wked 
Cro.  Jac.  M?:  l  Saund.  336  b, 

{n)  1  Saund.  S37  m,  n :  Me  JJjijftrt 
HiUer, !)  a  &'  C.  655. 

(o)  Id.:  but«ee8e\-«rBl  CMS  Chad  th 
to  thecontzary. 
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dmutaviiy  the  jndnnent  Against  the  defendant  tdiull  be  de    chap.  \ 
mpropriis{p).    But  where  the  action  is  brought  aeaiust  ._^^'l 
t  oeeutor  of  an  executor,  suggesting  a  d^wutacit  by  the  gaUngDe 
mer  executor,  the  judgment  against  the  defendant  will  1>e  ^^^ 
'  tetUaaru(q), 


When  an  executor  or  administrator  is  charged  and  mafle  Against  e 
lie  as  aflsignee,   the  judgment  is  of  course  d^  botiis  pny-  Sg^Sa* 

ks  to  the  judgment  of  assets  qwmdo  S^,,  it  has  already 
D  sofiiciently  treated  of,  atUe,  878  (#). 


'.]  If  there  be  a  verdict  for  the  defendant,  he  is  en-  Cotts. 
id  to  costs  as  in  ordinary  cases.    And  the  statutes  by  which  For  Exea 
b§  are  recoFerable  by  a  defendant  in  replevin,  extend  to  DefeiuUn 
wriea  by  an  executor  (<).    So,  if  the  defendant  plead  se> 
d  jpleas,  and  issue  be  taken  on  any  one  of  them  which  is 
(taihar  to  the  action,  (sspfene  adminUtrant^  or  the  like^, 
the  Terdict  thereon  be  found  for  the  defendant,  he  wilj, 
in  other  cases,  be  entitled    to  the  general  costs  of  the 

inben  the  defendant  pleads  phM  adminutravit^  or  judg-  Against  £ 
Its  outstanding,  and  pUne  adminutravU  propter^  uud  the  jhud'f|m«it 
ntiff,  admitting  the  truth  of  the  plea,  taxes  judgment  of  »f  AiMts 
ts  imfniuro^  the  defendant  is  not  liable  to  costs  (;r).     Nor  ^"'"'^ 
I  he  seem  liable  thereto  when  he  pleads  plene  admin  istravit 
tety  and  the  plaintiff  admitting  the  truth  of  the  plen,  takes 
pnent  of  the  asseta  admitted  in  part  and  for  the  residue 
seets  infiituro^f).     It  was  formerly  the  practice  in  these 
■  not  to  allow  the  plaintiff  his  coHts,  even  out  of  the  fii- 
assets;  but,  in  a  modem  case,  the  court  held  that  the 
ntifT  waa  entitled  to  them  out  of  such  assets,   and  tliat 
;nient  might  be  entered  for  them  acconlingly  (z). 
'  an  executor  or  administrator  plead  a  pk*a  >vlnch  is  false  on  nieadi 
tin  his  own  knowledge,  (ns  ne  unqnett  executor  or  admi-*^       **^ 
rator,  or  a  release  to  himself,  or  a  judgment  recovered 
Qst  himself,  or  the  like),  he  is  liable  to  cwU  to  be  levied 
omiif  propriis  absolutely ;  or  if  he  plead  a  plea  which  is 
',   but  not  so   within  liis  own  knowledge,  (as  that   the 
itor  or  intestate  did  not  promise,  or  a  ju(Igniont  recovered 
DSt  the  testator,  or  the  like),  he  is  liable  to  costs  to  be 
*d  dt  bonis  propriis  conditionally,  provided  there  be  not 
Is  of  the  testator  sufficient  to  satisfy  them  (a).     Where 

1  (iauTHL.'nGc,  n.  (1).  v.   WeHa,    8   Taunt.    121):    ManthaU   v. 

I  Sauod.  219  e,  n.  (I).  Wilder,  i  H.  ft  C.  ti.'i7:   Ho.^  v.  Grahnm, 

TUMy  v.  S*irrU.  I  Salk.  300:  1  L.  4  Taunt  I.'Ci:  and  m<v  Her/V  v.  Cuthinth,  3 

V  553,  S.  C:    S«e  •*  lo  rent,  Ruhery  Dowl.  \X :   Pn^ftt  v.  PhWij>^, .'»  Dowl. 

f*«4w,  4  B.  dt  Ad.  241:   and  w  to  re-  473;  2  M.  &  W.  40.  &  C. 

Tremmrrt  t.  Mviimmt  1  Bing.  N.  C.  (x)  TMd.  !lth  cd.  «Bn:  WmMtv  ▼•  R"«- 

nfU,  IS  Eaat,  232:  <ht  v.  }*fanirk,  4  Dowl. 

See  Ibrma  of  entry  of  judgment  of  l.'M. 

rpit^  4r.,  where  pimn  adminU.  {p)  Id.:    Rut  Ent  3S3:  8  Co.  134:  8 

plewied   and   ontireswd.    Chit  .Saund.  225. 

^  511.  512:  the  like  where  the  plea  iz)  1>.  Tfmtft  v.  Antlmdn,  1  (hit.  Ren. 

ied,  and  veidtrt  upon  it  for  dcfSmd-  S2!),  f>:Mi,  n.:    WiUlani!i  on    Kxci*.  1222: 

4.  51<l;  ^nd  nve  t€vrm  of  mrire /hritm  Butt  v.   l^in'hamitM,  Tidd,  iiUO:    Cor  v. 

lenient  quanHtt  l<^.  I^eactrk,  4  DowL  134. 

AimB  y.  KeifhOfff,  2  RoL  Ren.  (a)    Ant^,  87M:  Umi^ard  v    Jprnmett,  3 

ridd.  SB7, 97tiL  Burr.  I.'fW:  1  W.  Bl.  4<HS  y.  T.:   2  WU- 

JnwkUnt  V.  TVraoM,  2  Dowl.  S77:  ItamV  Executors,  1412. 
fit  V.  Bethel,  1  B.  &  AkL  254:  lOtfijf 
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Book 
Part 


DeTMtsrit* 
Ac. 


US.  the  defendant  ^eadsa  fiilae  pies  and  plme  admimUbrmii^  if  1 
"•  plaintifF  take  judgment  of  aaseta  t»  fuhuro  npon  tke  kl 
plea,  and  so  to  trial  upon  the  other  plea,  he  will  be  cam 
to  oofitB  if  ne  obtain  a  verdict ;  and  tlierefove  in  audi  cms  I 
usual  for  the  defendant  to  apply  to  a  iudge,  to  withdnw 
&lie  plea,  whidi  he  will  be  pennitted  to  do  on  paymn 

C08t8{6). 

EaoecuUmiy  Dewutamt^  S^']  On  an  ordinaiy  judgment  ap 
an  executor  or  administratory  (that  ia,  a  juclgmcnt  thai 
plaintiff  do  recover  the  debt  and  costs  to  be  levied  out  of 
assets  of  the  testator  if  the  defendant  have  so  much,  h 
not,  then  the  oasis  out  of  the  defendant's  own  goods), 
usual  writ  of  ei^ecution  against  him,  for  the  reoover 
the  deUy  is  tk/eri  /aeiat  ds  btmis  tettaioHs{e) ;  but  if 
sheriff  return  to  this  writ  HuUa  doma  tesiataris  wee  prq 
and  a  der>astamt{d)j  the  plaintiff  may  immediately  sae  c 
fieri  facias  de  oimis  proprus  (e),  or  an  elepii^/)^  or  a  m 
ad  satis/aciend»im(jf)f  against  the  property  or  pmon  d 
executor  or  administrator,  in  as  full  a  manner  as  in  aa  « 
against  him  in  his  own  ri^ht(A).  You  cannot,  howeWi 
oat  these  writs  of  execution  against  the  property  or  pc 
of  the  executor  or  administrator,  upon  a  juogment  de  < 
testatorisy  (which  is  the  only  one  here  intendeid),  unletf 
sheriff  have  returned  a  depostaritU),  Therefore,  if  the  si 
return  nufla  bona  merely,  the  plaintiff,  if  he  can  prove  i 
rastant,  may  either  proceed  by  action  of  debt  upon  the  j 
mcut,  suggesting  a  aevasUwit;  and  if  the  plaintiff  suooei 
that  action,  he  may  have  execution  against  the  defendant 
sonally  as  in  ordinary  casc8(X-);  or  ne  may  sue  out  a 
fieri  inquiry  (/),  commanding  the  sheriff,  tnat  in  case  1 
shall  be  no  goods  of  the  testator  remaining  in  the  hands  o 
executor,  he  shall  summon  a  jury  to  inquire  if  the  defen 
have  wasted  the  goods  of  the  testator;  and  if  a  derastai 
found  (i»),  that  he  shall  warn  the  defendant  that  he  I 
court  upon  a  day  mentioned,  to  shew  cause  why  the  pla 
stiould  not  have  sl  fieri  facias  de  bonis  prof>riis  against  hin 
The  same  notice  must  be  given  of  executing  a  scire  fieri  inq> 
as  in  the  case  of  a  common  writ  of  in(|uirA'(o).  Formerl 
no  costM  were  recoverable  in  this  proceeding  by  scire fia 
quiry,  unless  the  executor  appeared  and  pleaded  to  it,  i1 
seldom  adopted ;  but  the  usual  remedy  was  by  action  of 
on  the  judgment,  suggesting  a  deraetarity  as  above  i 
tioned(^).  But  now,  since,  by  the  3  vy4  W.^y  c,  42,  i 
such  costs  are  recoverable,  whether  tlie  executor  appeal 


(b)  Dtwme  V.  Grtrnp,  2  Bl.  Rep.  U75 : 
MankaU  v.  Wildrr,  9  B.  \'  C.  655. 

(e)  i»ee  the  form,  Chit  Fonot,  JUA. 

((f)  Sec  the  form  of  xuch  returns,  Chit. 
Forms.  .MK,  51!) ;  and  of  entry  thereof  upon 
the  roll,  with  award  of ^.>fa.  or  oo.  jn.  Id. 
.Uf).  59U. 

(«r)  Doct  Plac.  169.  And  see  forma, 
ChJt  Forms,  51^ 

(/)  1  Crum.  346:  3  BLrrom.  414. 

Or)  3  H.  6.  c.  12 :  Bru.  Executors,  12. 
the  form,  Chit.  Fonns,  5^1 

{h)  See  Rast.  323  b,  326  a,  pi.  U. 

(tf;  Hard  v.  ThuoKU,  2  DowL  UJj    1  C. 


&M.532,  S.  C 

(k)  1  8aund.219a. 

(/)  See  form.  Chit.  Forms,  S?l. 

(m)  See  form  of  rotum  and  tai^ui 
Chit  Forma,  .<V22. 

(n)  See  1  8*und.  21».  n.  (8),  3rO: 
/imt  V.   Chinfrg,  1  Str.  liSI;  2  L.  1 
1395,  &  C'  Ward  v.  Thomm,  2 
if!. 

(ot  Biron  v.  PhWipa,  1  Str.  235: 
V.  Laietcard,  Id.  623;  2  L.  RajSL 
S.C. 

(p)  2Saund.  2101. 
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id  to  the  9cir€  fitcm  or  not^  the  remedy  by  icire  facias     Chap.  ▼. 


f  become  more  ii8iial(^).    See  more  particularly  as  to  these 

"  111  be      " " 


Sbct.  2. 

of  prooeedingy  and  what  shall  be  evidence  of  a  de- 
1  Smmi.  219,  n.  (8);  2  IVilUam^ ExeaOarSy  2nded. 

7,  i4ia 

to  a  jv^giBeBt  against  an  executor  or  administrator  that 
plaintiff  do  recover  both  the  debt  and  eotts  in  the  first 
»  de  bams  testatoHs  si  S^,,  and  si  nan  <Sfe.,  de  bonis  pro- 
's, ^and  which  judgments  usually  given  where  the  defen- 
t  fttieads  a  plea  which  is  folse  m  his  own  knowledge, 
mis,  881),  the  execution  pursuing  the  terms  of  the  judg- 
it  k  a  A»f^  hoth  as  to  debt  and  costs,  de  bonis  tesUUoris 
i  JM»  as  bonis  j^roprOs;  and  on  a  return  of  nulla  bona  nee 
itsHs  mse  propria,  then  it  seems  a  ea.  sa,  may  be  Issued ; 
f  the  jndg^Mni  be  unconditionally  de  bonis  propriis,  then 
imdd  aeon  the  execution  might,  following  the  judgment, 
•  be  unconditionally  de  bonis  proprOs.  (See  ante,  879,  880). 
be  naoal  writ  of  execution  agunst  an  executor  for  costs  on 
i^gineat  fiir  the  debt  de  bonis  testatoris,  is  Aji./a.  de  bonis 
^Itsissi  Av*,  et  si  non  ^.,  de  bonis  proprtts{r),  or  on  a 
m  cf  nmUa  bona  nee  testatoris  neepropriay  then  a  ea.  sa, 
f  be  iMued.  The  execution  for  the  debt  and  costs  is 
dly  included  in  one  writ. 

F  an  executor  or  administrator  be  chai^ged  and  made  liable 
■ri^mn,  the  execntion  would  be  against  him  de  bonis 
miu{s), 

tksr  Proceeding  by  or  against  Executors,  S^cJ]  The  jpro-  SlSS**"*" 
inga  upon  a  writ  of  error  bv  or  against  executors,  will  be  ^^^fVlxcs ' 
td  under  the  title  **  Error,    in  the  first  Volume.    As  to  cuton,  dtc 
'fadas  to  levire  a  judgment  against  an  executor  or  admi- 
ator,  aee  amU,  819  to  824 ;  and  as  to  sdre  facias  upon  a 
■ent  of  aaseis  quando  S^e.,  see  ante,  827(0- 


.«.  ,  ▼.  meher,  5  DowL  31A.       («)  Ante.  880. 

iw  llM  fdna,  ChiL  Fanna,  518.  <n  See  toe  fonn,  ChlL  Foirni ,  S2a 
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CHAPTER  VL 

ACnONS    AGAINST    AN    HEIR    OR  DETISBE  ON  THK  BOltS^ 

OF  ANCESTOR. 


Sect.  1. 
Actions  against  ffrirs. 

Book  hi. 

^^^"^  "'       Liability  o/.]  AN  heir  is  compellable  to  pay  the  jndf 


LiabUity  of    and  specialty  debts  (a)  of  his  ancestor,  to  the  extent  < 
"""•  assets  which   have  come  to    him  by  descent  (6 V    Ei 

he  alien  the  property  which  has  descended  to  nim, 
action  brought,  he  is  still  liable  to  the  extent  of  the  ts 
the  property  so  descended (c).     The  debt  is  so  far  cons 
the  debt  of  the  heir,  that  ne  is  sued  in  the  d^et&nd^  d 
and  not  in  the  detitiet  only,  though  the  omission  of  ih< 
would  be  aided  by  verdict  (62^.     For  simple  contract 
and  debts  by  specialty,  in  which  the  heirs  are  not  exp 
bound,  heirs  or  devisees  are  not  liable  at  law;  but,  by  the 
JV,  4,  c.  104,  all  real  estate  of  the  debtor  not  chai^g«d  w 
devised  subject  to,  the  payment  of  his  debts,  is  made 
to  be  administered  in  equitT  for  payment  of  such  debt 
pa^^ment  of  debts  by  specialty  in  which  the  heirs  are  bo 

Process.  Process,']  If  there  be  no  devisee,  the  action  is  agaii 

heir  only.  If  there  be  a  devisee  and  heir,  the  action  is  i 
them  jointly  (c).  If  there  be  no  heir,  then  the  action  isi 
the  devisee  on\y(f).  There  is  no  occasion  to  descri 
defendant  as  heir  or  devisee  in  the  process (^).  The  def 
cannot  be  holden  to  bail  (A). 

The  Dedans      Declaration.']  As  to    the    declaration,    see   2  Sound, 
"°^  2  Chit.  PL  m  ed.  304,  384.    It  is  filed  or  delivered  as  ii 

nary  cases («). 

(a)  It  does  not  seem  from  the  wording  4  W.  &  M.  c.  14:  6  &  7  W.  3.  c 

of  the  II  G.  4  &  1   W.  4,  c.  47,  s.    6.  47 G.  3,  c74. 

that  that  act  gives  any  remedy  against  (d)  Com.  Dig.,  Pleader,  2  E.  2: 

the  heir  or  devisee,  for  breaches  of  cove-  Bofitie,  3  East,  2. 

nant,  where  the  damages  are  M»i/<ou»da«^,  (e)  11  G.  4  Je  I  W.  4,  c.  47, 

and  the  breach  is  subsequent  to  the  death  Saund.  7,  lu  (4). 

of  the  covCTiaiitor.  (SeeFarf<y  v.  Briant,  (/)  Id.  s.  4:   and  tee  WOmm  i 

3Ad.&E1.8:»).  «fly.  7  East.  128,  133^ 

(6)  As  to  what  are  to  be  considered  as.  (/r)  Ante,  Vol.  I.  Sli 

•*^?*T,'*?*T*.''  "*f  *  Saund.  8  d,  &c  {h)  See  Vol.  I.  4731 

sJidiv  io.?'  ^^L*'  *^  ^7.  »  6,  (Sir  E.  (i)  See  VoL  I.  ik 
Sugden  •  Act),  which  act  repeals  the  3  & 


Aeikm»  offmrnH  Hein.  SSi 

Bendes  the  defences  which   the  ancestor  might    Chap.  vi. 
up  to  the  action,  the  defendant  may  plead  that  he  is     ^*"''  '• 
;  or    that  he  has  paid    other  bona  or    iud27nent  The  Piet. 
,  to  the  ibll  extent  of  the  value  of  the  lauds  de-  ^^i„^(  mayix 
before  the  commencement  of  the  action  (m)  ;  or  that  rinded  by  a 
1^  in  order  to  pay  jud^ent  debts ;  or  that  he  retains  "**'* 
lis  own  bona  or  judgment  debt ;  or  that  he  has 
by  descent ;  or  thai  he  has  nothing  by  descent  ex- 
reveision  expectant  on  the  life  of  another,  in  which 
)laintiff  may  take  judgment  of  assets  quando  aceide^ 
and  afterwards  proceed  by  scire  facias  when  the 
8  come  into  possession,  as  directed  <mtey  827 ;  but  if 
^n  were  expectant  on  an  estate  for  years,  the  de- 
ihould  confess  assets  in  possession  to  tne  amount  of 
iof  the  reFeT8ion(o).    The  defendant  cannot  plead 
e  18  an  executor,  who  has  assets;  for  the  obligee 
hii  eketum,  sue  either  the  heir  or  executor(p). 
an  he  plead  that  he  has  laid  out  monev  beyond  the 
f  the  rents  in  the  repaire  of  the  premises  descended  (q\ 
of  riems  per  descent  need  not,  in  the  Court  of  Q^een  s 
Exchequer,  be  signed  by  counsel  (r). 

lefendant  do  not  plead  riens  per  descent^  or  some  plea  ^^^f^^^^ 
the  plaintiflTa  cause  of  action,  he  must  confess  the  ^ 
id  snew  the  certainty  of  the  as8et8(«),  for,  by  the 
taw,  if  iasoe  be  taken  on  the  quantity  of  assets,  and 
id  that  the  heir  has  other  lands  by  descent (f),  or  if 
dant  plead  a  &ct  which  he  knows  to  be  false,  and  it 
i^ainst  him,  (as,  when  he  pleads  riens  per  descent^ 
bund  that  he  has  received  something,  however  small 
!wnt,to  dischaige  the  debt([fii}  ),the  plaintifFAf  he  have 
id  and  taken  issue  according  to  the  statute(ir)  ),  will 
d  to  a  general  judraient  and  execution  at  common  law 
e^t,  damages,  and  costs  against  the  defendant,  in  the 
mer  as  if  it  were  for  his  own  debt.  And  the  law  is 
,  where  the  heir  pleads  payment  by  a  co-obligor  (y), 
\  a  bad  plea(jr).  But  m  such  cases,  if  the  plea  be 
td  fidr,  and  the  defect  arise  merely  from  mispleading, 
wUl  allow  the  defendant  to  amend  it  (a).  The  plea 
fantum^  however,  is  an  exception  to  the  above  rule ; 
t  be  found  false,  still  the  judgment  shall  be  of 
B  descended  only(&V  Formerly,  if  the  defendant 
ler  age  at  the  time  oi  the  action,  instead  of  pleadine, 
t  pray  that  the  parol  might  demur  until  he  should  Parol  Demi 
I  age(c).    But  now,  by  the  11  6?.  4  <j^  1  W.  4,  c.  47,  "^  »*^^^**^ 

tav  V.  maMlMDlP,  1  Str.  OSSw     pL  2. 

rfoy.  3^b:  £MM  y.jIivhRp       («)  11  0.4dc  I  W.  4.c.47.a.  7:  A'ou^ 

784.  V.  Shaker 1 10  Law  Jouni.  (12  ;  2  C.  &  J. 

mL7c  311,  &C. 

ibr^  AmsIs  per  Denmt,  33:       (jv)  Bnmmm  r.  AfiBbanXr,  Caith.  83 ; 

W»,  Pkmd.  430  b;  1  P.  Wms.    Comb.  109,  S.  C. 

(s)  SM<A  V.  AngOit  2  L.  Raym.  783^ 
p«rA  v.MeOIf,  1  T.  R. 454.       1  Salk.  364, ^  C, 
aiI.17L  («)BSaund.72b^ 

1.  410:  S  Ro.  Afar.  71 :  Bmk-       (6)  CMhuoarth^  ▼.    CMkwanhv^    Cro. 
'rnpr'r,  1  Str.  <KKk  Car.  437.    Serf  ewcrv.  If  it  be  an  ex<xp^<m, 

V.  Jbm^^  7  Mod.  44.  to  the  nde.  for  such  plea  Is  not  fill* 

T.  ?tt99,  Plofwd.  440:  Hind   withta  the  defendant's  own  knowledge. 
Lam.  lit  2  Ro.  Abr.  70r  C.       (c)  Rast.  Ent  3G0  b,  362. 
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Book  iir. 

PABT  II. 


Actions  against  Heirs. 

s.\0(d)^  the  parol  is  prohibited  demnrrix^;,  and,  coDttqBaftI^J| 
the  aefendant  must  plead. 


Judgment. 
In  general. 


RepTkatiou.       JReplicatums']  If  the  defendant  plead  riens  per 

the  time  of  the  writ  brought,  the  plaintiff  may  by 
reply  that  the  defendant  had  lands  &c  from  nis  a 
before  the  writ  brought;  and  if  issue  be  thereon  joined,! 
found  for  the  plaintiff,  the  jury  shall  then  inquire  d^ 
value  of  the  lands,  &c.,  so  descended,  and  the  plaintiff  ^ 
have  judgment  of  theni{«) ;   in  which  case  tne  ezee 
must,  boUi  for  the  debt  and  costs,  be  confined  to  the  Till 
the  lands  descended  (/).    But  if  the  plaintiff  have  ji  ~ 
by  confession,  T  witliout  confessing  the  assets),  or  on  d 
or  nil  didiy  it  snail  be  for  the  debt  and  damage^  withowfti 
inquiry  of  the  value  of  the  lands  descended  (^)«    Or,  in 
of  replying  in  this  manner,  the  plaintiff  may  take  isn 
the  plea  otriauper  descent^  and  if  he  have  a  verdict,  he 
have  a  general  ludgment  and  execution  at  common  ^" 
above  mentioned  (A).    Or  it  seems  that,  instead  of  re 
the  plaintiff  may  confess  the  truth  of  the  plea,  and  take. 
ment  of  assets  quando  acdderinL 

iinie,*G.  Igsue^  ^c,"]  The   issue   is  made  up,  and  the  aul 

proceedings  to  judgment  are  the  same  as  in  ordinaiy 
On  an  issue  as  to  me  value  of  the  landi^  the  jury  slioiiU. 
course  find  such  value (t). 

Judgment,']  If  the  defendant  have  pleaded  nen  tit  ftl^^ 
turn,  or  have  confessed  the  action  and  shewn  with  certaoi^ 
the  assets  descended,  the  judgment  is  special^  that  thepkiflilf 
recover  his  debt,  damages,  and  costs,  to  be  levied  of  the  laaii 
descended  (it)  ;  but,  if  ne  have  pleaded  riens  per  descent^  ni 
the  plaintiff  have  taken  issue  thereon  at  common  law,  au  it 
be  found  against  defendant,  or  judgment  be  given  agahist  d^ 
fendant  on  demurrer,  or  by  defiiult,  nil  didty  or  by  confcwwai 
(without  sliewing  the  assets  descended),  or  upon  any  oths 
matter  or  ground  whatsoever,  the  judgment  may  be  gemrd, 
in  the  same  manner  as  if  the  action  had  been  brought  aguBit 
the  defendant  for  his  own  debt(/) ;  or  it  may  be  speciaL  m 
above  mentioned,  at  the  option  of  Uie  plaintiff,  if  he  thhik  H 
more  advantageous  than  tne  general  judgment («)•  Also,  2 
the  plaintiff  siiew  that  the  heir  has  already  received  protti 
from  the  estate  to  the  amount  of  the  debt,  and  the  defaidarf 
do  not  deny  it,  he  may  have  a  general  judgment  and  ezeo- 
tion  presently  (n). 

If  the  heir  have  aliened  the  lands  previously  to  the  saiof 
out  of  the  writ,  he  is  expressly  rendered  liable  for  the  ^ecial^ 


When  the 
Heir  hat 
Aliened 
Action. 


(d)  Am  to  the  construoiioB  ci  thb  mo* 
tion,  nee  Price  v.  Oirrar,  3  MyL  &  €r. 
ifi7:  Etmtmde  v.  Ckiok,  I  Drury  ib  W.850. 

(e)  U  G.  4  8r  1  W.  4,  c.  47.  ■•  7< 

(/)  Brown  v.  Shuker,  10  Law  Joum. 
S8;  8  C  &  J.  311»  &  C 

{jf\  I<L:  and  see  Radthauo  y.  Heather, 
CutluSMt  Comb.  344,  8.  C.:  2  Saund, 
fl  a:  and  we  tbe  form  of  the  npUcatioo, 
Id. 


(h)  Matmetot  ▼.  Lm,  Banw,  444 

(0  fi^tMcn  V.  Shvker.l  C  &  J.  MS;  I 
Tyr.  400 ;  1  Price.  N.  R.  1,  SL  C 

<4r)  SSauBd.7a.c(n>)t  nethtftni 
Chit.  Forma,  M3, 

4/)  S  Bauod.  7  •,  b.  (n.) :  »mm  %. 
Shuker.U)  Law  Jouni.  aS;  S  C  *  J.Sli 
5.  C .-  Tidd.  New  PnMTL  ft4& 

(m)  8  Saund.  7  c 

<fi)  HMnJiv*aM'«oaw,  Dy.SMbi 
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f  hb  ancestor,  to  the  amount  of  the  lands  aliened,  by    Chap.  n. 

G.iSil  FT.  4,  c.  47,  s.  6.     If  in  such  a  case  he  plead     Skct.  i. 

T  deteeiU  at  the  time  of  the  writ  brought,  ana  the 

freply  assets  before  the  vrrit  brought,  the  jury  shall 

!  Talue  of  the  lands,  and  the  plaintiff  can  liave  jude- 

id  execution  for  debt  and  costs  only  to  that  extent  (o), 

i  a  general  judgment  aoainst  the  heir,  as  at  common 

;  or  the  plaintiff,  instead  of  replying  according  to  the 

majr  take  iaaue  on  the  plea  of  riens  per  descenty  and,  if 

»r  bun,  may  have  judgment  either  general  or  special, 

« mentioned(^).    Ba^  altliough  the  defendant  have 

ned  the  lands,  the  plaintiff  may,  if  he  wish,  reply 

^  to  the  statute,  ana  have  iudgment  accordingly  (r)  ; 

udeed,  thb  would  be  an  indiscreet  mode  of  proceed- 

le  value  of  the  lands  would  not  amount  to  tne  debt 


fiofi.]  We  have   just  seen    that  the   judgment  for  Esccotion. 

is  general  or  special.  If  it  be  general;  the  plaintiff 
!  out  a  Jieri  faeiasy  degiiy  or  ca.  «a.,  as  in  ordinary 
d  as  if  the  action  were  against  the  defendant  in  his 
it(#).    But  if  the  judnnent  be  special,  that  the  debt 

of  the  lands  descended,  and  be  not  on  a  verdict  upon 
te  jury  (as  they  must  have  done)  have  already  found 
;  of  the  lands  descended,  the  plaintiff  in  such  a  case 

out  a  special  writ,  in  nature  of  an  extent,  command- 
heriff  to  inquire  by  a  jury  of  the  lands  descended, 
sliver  them  to  the  plaintiff,  to  hold  until  the  debt, 
hereof  fully  levied  (<).  It  seems,  also,  that  the  plain- 
I  a  general  judgment,  may  have  this  special  ^Tit,  if 
'  it  to  the  general  writs  of  execution,  upon  suggesting 

heir  has  particular  lands  by  descent,  and  praying 
1  of  the  whole  of  them  (u). 

yadas  an  Judgment  against  the  Ancestor ,  <Sfc.]  What  scire  Fadas 
been  stated,  bias,  of  course,  reference  only  to  actions  2^"{TOt^°* 
he  heir ;  if  the  action  were  against  the  ancestor,  and  Anoator.  &c 
iment  revived  by  scire  facias  against  the  heir  and 
nts,  the  execution  is  by  elegit {x) ;  and,  consequently, 
le  statute  1^2   F.  c.  110,  a  moiety  only  of  the 
8  freehold  could  have  been  taken  against  the  heir, 
^h  he  had  pleaded  a  false  plea  (^);  but  now,  by 
that  statute,  which  has  been  already  fully  noticed  in 
of  execution  by  elegit,  (  Vol.  /.  4lSo),  the   execution 
to  all  the  land,  and  to  many  other  descriptions  of  real 
not  liable  before  that  act,  except,  indeed,  in  certain 
eadv  noticed,  as  against  purchasers,  mortgagees,  and 
^    As  to  scire  facias  to  revive  a  judgment  against  an 

4  ft  1  W.  4,  c.  47. 8. 7.  («)  See  the  fonn.  Chit.  Forms,  A33. 

M  w.  Skulker,  3  C.  &  J.  311 ;  9       {t)  See  2  Saund.  8  n:  3  Bac.  Abr.  25. 
e  Law  Jflurn.  89,  &  C. .-  Rati-       (ti)  Bofwyer  y.  AioM,  W.  Jon.  8?:  2 Ho. 
,  Carth.  354:  1  Saund.    Abr.  71,  79,  D.pl.3. 

(')  See  VoL  L  440. 
▼.    Lm,   Bamet,  444 :       (y)  See  Anmut  Dyer,  271  «• :   3  Bac. 

Abr.  25. 
DiLSli. 
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p^T  ri!'  ^^  ^^^  terretonantfl^  see  mUey  820;  and  m  to  9eh$  fooM 
'—  a  judgment  of  assets  ^wmdo  S^^  see  atiiey  827. 


Sbct.  2. 

Aetknu  €ij^ainii  Defpuees, 

An  action  is  maintainable  against  a  devisee,  and  is  pioo 
in,  in  the  same  manner  and  under  the  same  cireumstane 
an  action  against  an  heir(r). 

The  act  11 6^.  4  <S^  1  IT.  4,  e.  47,  #.  2,  (Sir  Edward  Sag 
Act),  renders  wills  m  fraud  of  creditors  roid. 


(t)  See  11  G.  4  4c  1  W.  4,  c  47,  «^  S,  4.  & 
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CHAPTER  VII. 

ACTIONS  BT  AND  AGAINST  INFANTS. 


Sect.  !• 
ActfOM  by  lu/ants.  f,„^^  ^„ 

SXCT.  1. 

Process,']  THE  process  is  to  be  sued  out  in  the  name  of  The  Procew. 
It  infknt,  and  not  at  the  suit  of  the  proekein  amy  ox  guardian. 
t  is  the  same  as  in  ordinary  cases.    It  may  be  sued  out 
•&R  any  prochein  amy  or  guardian  is  appointed  (a). 

/VvcAWfi  Awsy^  how  Appcimted  or  Bemavedy  S^c."]  An  infant  Prochein 
iBBOt  prosecute  an  action  either  in  person  or  by  attorney ;  ^^y*.  ^/^ 

^j  .,    *-  •-•xi.xi-  X  •    jt  ^      appointed  or 

M  therefore  it  la  that  he  cannot  sue  as  an  informer  on  a  removed,  &c. 
Mil  statute  (6) ;  for,  an  informer  must  exhibit  his  suit  in 
noper  person,  and  prosecute  it  either  in  person  or  by  attor- 
^(f).  But  be  may  sue  either  by  prockein  amy(d),  or  by 
piirdian(«);  usually  the  former.  If  he  sue  by  attorney, 
illhongh  this  cannot  now  be  asngned  as  error  {f),  yet  tne 
Irfendant  may  plead  it  in  abatement  (^);  or  if  ne  sue  in 
snvon,  perhaps  it  would  be  error.  There  is  one  exception, 
MweTer,  to  tnis,  namely,  where  several  executors  are  plain- 
IBb,  and  one  of  them  is  an  infant;  in  such  a  case,  sdl  the 
filiiitiffil  may  sue  by  attorney,  and  those  who  are  of  age  may 
lI>point  the  attorney  for  themselves  and  for  the  inCantfA). 

If  an  infant  sue  oy  guardian,  the  guardian,  it  seems,  must 
\tm  a  warrant;  if  by  prochein  amy,  a  warrant  is  unnecessary; 
Wt  both  guardian  and  prochein  amy  must  be  admitted  by  the 
Mut,  bemre  the  plaintiff  can  proceed  in  the  action  («').  Let 
As  person  intended  as  prochein  amy  or  yuardian  {heina  some 
iKiiMf  cf  the  infant,  who  is  wUlina  to  prosecute  the  action  for 
MS  (in  attena  with  the  in/ant  before  a  judge  at  ckamhersy 
«b  wiU  grant  his  Jiat  for  one  of  the  masters  to  draw  up  the 

«■)  See  Chi t  Fonm,  Sas.  (6) . 

Ik)  JmmL,  Smj.  51.  (0  F.  N.  B..  63,  J.:  2  Insc  261 :  Young 

M  »  CL  c  d:  B.  N.  P.  16BL  ▼.  Young,  Cro.  Car.  86. 

M  Stat.  WcMm.  1.  c  48:  Wcatm.  2,  (»)  The  inCnit's  Ikther  is  usually  ap- 

C1&  pointed;  but  the  court,  on  motkni,  or 

M  I  loH.  181.  perhaps  a  Judge  at  chambefs,  will  ap- 

(/)  il  J.  1.  c  13.  b  2:  4  &  5  A.  e.  )0t  point  some  other  nerson  to  be  the  infinites 

^t  WktMgr,  Jlstrlr,  13  Bast,  6.  guardian,   with  the  concurrence  of  the 


M  ISamid.  213,^  (5).        _  fiithcr.     {Oaridgv  v.  Otur/brri,  1  D.  &  R. 


1  Ra  Atar.  208,  pL  3 :  JtMOmf  ▼.    13). 
'  Cro.  EL  378:  2  Sannd.  2]3»ii. 
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Book  iii.  rule(l)j  {or^  in  the  Common  Plea*  he  will  ai  once  grmA  dv 
P-^'^  "•  admtsximi).  In  the  Omrt  of  Queen's  Bench  andEmhejuerSrmm 
up  the  rule  with  one  of  the  maiter${m)y  {oTy  in  the  C 
PleaSy  take  the  admission  to  the  masters  offiioe^  and  get  «P 
on  the  remembrance  roll;  and  leave  the  admission  there), 
a  copjf  of  the  rule  (or,  in  the  Common  Pleas,  of  the  admimtij^ 
tovour  declaration  before  you  deliver  it.  It  was  formnly  eoBi^ 
sidcivd  by  the  Queen's  Bench,  that  a  special  admisnon  if  i 
guanlianfor  an  infant  to  appear  in  one  cause  would  serve  hi 
others («).  But  by  rule  ofH.  71,  2  JT.  4,  r.  2,  **  a  mdit 
admission  of  prochein  amy  or  guardian  to  prosecute  or  wi4 
for  un  infant,  sliall  not  be  deemed  an  authority  to  prosecnteil 
defend  in  any  but  the  particular  action  or  actions  specified^M 
If  the  prochein  amy  or  g^uardian  and  infant  cannot  attend,  will 
out  a  petition  to  he  signed  by  the  infant,  praying  to  he  aamHtsk 
to  proseciUe  tSfc.  Iw  A.  B,  {p)  ;  and  at  the  fjct  of  it  write  a  em^ 
sent,  to  be  signed  Inf  the  prochein  amy,  S^c,{p);  imd^fartd 
make  an  affiJ^avit  of  the  signing  of  the  petition  and  eonsmi  «i( 
plain  paper  (q).  Let  these  be  present^  to  the  judge  ai  chmsk 
who  will  thereupon  grant  his  fat,  {or,  in  the  Common  Pleus^ 
admission  ),  and  you  proceed  to  draw  up  the  rule  Sfc^  asitd 
directed. 
ctumfteof  The  infant  cannot  afterwards,  i^*ithout  leave  of  the  conitff 

b"in/'"t^"^  a  judge,  remove  his  euardian,  nor  can  he  disavow  the  adia 
^     *°  '       of  his  prochein  amyyr) ;  but  he  may  have  a  writ  out  of  ClHi" 
eery  to  remove  him,  or  (which  is  more  usuaH  he  may  imb 
un  application  to  the  court  for  that  purpose T^).     If  th*e  g1M^ 
dian  or  prochein  amy  l)e  removed  pending  tiie  suit,  an  entij 
thereof,  it  seems,  should  be  made  u]Hm  the  roll(f^. 
Chanf^eof  by      If  the  defendant  wish  to  know  the  place  of  residence  of  Al 
^"''  "'***'"     prochein  amy  or  guardian,  he  may  oblige  the  plaintiff  to  giw 
nim  notice  of  it,  by  application  to  the  court,  or  to  a  judp 
at  chaml>ers,  for  that  pur])0se(M);  and  if  the  prochein  amf9t 
guardian  be  not  a  respoitsible  person,  the  court  would  pi^ 
bably  order  the  appointment  of  some  other  in  his  stead(f)| 
and  this  was  ordered  in  a  late  case  before  a  judge  at  cliambcn; 
but  they  will  not  make  the  infant  give  security  for  costs  on 
that  account  ( J"). 


Defindaat. 


Declaration 

aiid  xubie- 
quent  Pro- 
ceed ingi. 


Declaration  and  subsequent  Proceedings."]  In  the  coa- 
mencement  of  the  declaration  it  is  stated  that  the  plaintiff  ■ 
an  infant,  and  that  he  sues  by  A.  B.,  who  is  admitted  by  ths 
court  to  prosecute  for  him  as  his  next  friend,  &c.(y).  If  it 
do  not  state  that  the  prochein  amy  is  admitted  by  the  court,  it 
is  error(c) ;  but,  if  it  be  stated  in  the  declaratioD,  the  want  ol 
an  entry  of  it  on  the  roll  will  not  l)e  error  (a);  and  the  coaitj 
if  in  fact  there  be  such  an  admission,  wnll  allow  it  to  be  eih 


(l)  See  the  fonn,  Chit  Fomif,  526. 
{m)  See  form  of  rule,  Chit.  Forms,  5Sf;. 
(n)  Archrr  v.  Fmu-iie,  1  Str.  305. 
(o)  See  form  of  admiMion,  Chit.  Forma» 

(p)  See  form.  Chit.  Forms*  52G. 

(«)  Id.  527. 

{r)  F.  N.,  B.  S3  K. 

(9)  id.:  ihmdiein  v.  .Vonre,  Cra  Car.  161. 

{t)  Duties  V.  Loeket,  4  Taunt  765. 


(I/)  TumKM  T.  JB»txi*e»,  1  Wili.  84fc 
(r)  See  Turnery,  7\imer.  i  Str. 701 
U)  Yarworth   r.   MUdteO,  8  D.  *  B. 

433:  Anon,,  1  Marsh.  4:  AMm,,»Ok. 

Rep.  .VJ. 
(y)  See  the  form.  Chit  Forma.  5S7* 
(z)  Otmbert  v.  Wattxin,  1  Lev.  894:  M 

Bird  T.  Pi^fjr.  5  B.  &  Aid.  418. 
(n)  1  Co.  53  b  :  Id.  54  a:  Swift  t.  M4 

1  Sid.  17.x 
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tercd  on  the  record  at  any  time  {h).    The  declaration  in  other    chap.  vu. 
Ri^-td  is  the  same,  and  is  delivered  or  filed  as  in  oniimiry  _^*^y^];^ 
as».    A  copw  of  the  ntle  of  admiisum  is  defirered  with  it  as 
tk«r  dinxttil;  for,  until  tlie  rule  he  served,  the  defendant  is 
■ot  compellalde  to  plead  (c). 

Bv  the  11  Gr.  4  «^*   ]    W,  4,  c.  47,  *.  10,  the  jmrol  can  Parr.i  caimot 
■0  longer,  as  formerlvy  demur  in  actions  by  or  ogain&t  in-  ^*^"^"'- 
£mte(/). 

The  ^ardian(«),  or  prockein  €iw^{f)y  cannot  l»e  a  witness.  Eni!<'nw«>f 
Arfithasbeeulield,  in  an  action  for  nlander,  hy  an  infant  ^'""^'^*  ^* 
■IK  by  jTuardian,  that  declarations  made  by  the  iruai-dian 
m  the  subject  are  not  admifisible  in  evidence  against  the 
ttiidaDt(^). 

Tlie  other  proceedings  in  the  cause  are  the  same  as  in  other  Pr<>- 
•fiiiar>'  casesf  ^^**'*"«'' 


Security  for  Owf^.l    In  ejectment,  if  the  lessor  of  plain-  .*^,< 

tf  be  an  infant,  the  defendant,  after  pleading,  may  move  to  ^ 

ibj  uruceei lings,  until  a  guardian  be  a]>pointe(1  for  the  infant, 

border  to  answer  costs (t),  provided  the  plaintiff  be  not  a 

Ral  and  ^substantial  person  (X*).  But  in  other  actions  an  infant 

plaintiff  cannot  be  com]>elled  to  give  security  for  costs,  ev(>n 

Ikongh  the  pnjchetn  amv  is  sworn  to  be  insolvent  (/).    Where, 

Wverer,  an  infont  sued  by  guardian,  the  court  required  such 

■Mority  t^  be  given,  or  that  his  appointment  should  be  re- 

^v^ed/  it  being    sworn   that  he   was   in   insolvent  circum- 

i(m). 


Security  for 
usts. 


CiMits,']  If  the  defendant  be  entitled  to  costs,  he  may  pro-  Co»i». 
tttd  for  them  by  att^ichment  against  the  prorhcin  ami/  or 
guardian  (n)  ;  or,  it  seems,  he  may  sue  out  execution,  even  a 
fif.  «(i.,  against  the  infant  hinisi'lf,  whether  he  have  sued  by 
prodMi  amv{o)  or  not(p) ;  though  it  seems  otherwise  if  ho 
me  by  guardian  (7). 

The/*rwrACTi»  </iwy,  or  friiardian,  who  appears  to  l>e  such  on 
TCCoid,  is  primii  facie  liable  to  the  payment  <»f  the  attorney's 
bill,  though  he  did  not  interfere  in  tlie  conduct  of  the  action, 
nor  wai*  in  any  way  interested  in  the  event  (r). 

Ift)    Ymmif  v.   Yonmg,  Tro.  Cu.  fW:    fatherithould  be  subRtltutvd  for  theno- 
lany  T.  1'miiv<  HuUun,  VH  :  Camben  v.    rainal  nliiintiffl  (Due  Hubartt  v.  Rutterts, 


,  1  Ler.  Sf4.  6  Dowt  SOiH, 

M  2  Mkm.  68.  (0  AtuM.,  1  Manh.  4 :    Yarworth  v. 

iti  Ant^,  fffti.  Mitrhrtt,  2  D.  &'  R.  42a. 

I«i  Chttrerbuck  v.  Lortf  Huntingtotcert  (m)  Manny.  Burtfien,  4  Moo.  &  P.  21.'i. 

lStr.afi.  (Ml    JanM    v.   Unffietd,    1     htr.   Mi: 

(/)  H^tiMV.  Seal,  9  Id.  10d&  Slaughter  v.  Tatftot,  Barnes.  128:  Ca.  Pr.. 

/I  roM^Kufr  V.  Kt^,  2  Stark.  MH.  C.  B.  3i. 

(0   IWUbe    V.    PFindtaM.    1    Str.   aD4  :  (»)  Gardiner  y.  Hdt,  2  Sir.  121?:    Di>w 

Vmma^tm  v.  ftntfft.  ^  Id.  !K» :  ThnMt-  v.  Clark,  1  C.  &  M.  8(iU  ;   2  Dowl.  au-.>, 

Mrf  V.  Pm-iwai.    Barm*.  Ji0 :   and  tee  &  C. 


d.  Baker  v.  WMte,  2  T.  R.  IfiO.  (/>;  Finlay  v.  Jowle,  13  Eatt,  6. 

aforni.(*hiL  Funra,  37<i>  (V)   Ornvtt  v.    Qratt*,   Cro.   Eliz.  .11: 

fc)  JwM^  1  Cowp.  12H.    Whentbein-  7V<nvr  v.  rftnwr,  S  P.  Wins.  SMi ;  1  btr. 

bwor  waa  a  pauper,  tfw  eourt  dU-  7ijH,  &.  C 

a  rule  ealung  nn  him  to  find  •».  (r)  Af  umaff  v.  Pkkmnre,  3  J&ap.  473. 
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ActioM  againti  Infants, 


Sect.  2. 


Hook  in. 
Part  ii. 


Actions  against  Infants. 


ProccM,  Ac.        ProcesSy  «5fr.]  The  process  a£;ain8t  an  in&nt  is  the 

in  ordinary  ciuses.  An  infant  should  not  be  holden  to  bul! 
anv  debt  or  other  matter,  where  the  plea  of  infancy  wonldj 
a  legal  bar  to  the  action.  If  holden  to  bail,  howerer,  "* 
court  or  a  judge,  it  should  seem,  would  not  discliaige  lum  lAJ 
entering  a  common  appearance,  but  would  put  him  to  plnij 
his  infancy  (*). 

Outlawry  of.       An  infant  may  be  outlawed,  if  above  the  age  of  twehtj 
years  (^)  :  or  even  under  that  age,  if  a  female. 

The  Deci.'.ra-       The  Declaration  J]  The  declarati<m  is  the  same,  and  is 
tiou.  Qj.  delivered  in  the  same  manner  as  in  other  cases. 


The  Ap])car- 
anre. 

By  Guardian. 


(Tiianlinn, 
how  appuiut- 


Selling  aside 
Appearance 
by  Attoniev, 


Tlie  Appearance.']  An  infant,  even  when  sued  en 
droit  (u)^  can  appear  and  defend  by  guardian  only,  and  not  Hi] 
]>orson  or  by  attorney  (.r).  If  he  appear  by  attorney,  a- 
ccpting  in  ejectment  (y),  and  judgment  be  given  against  hii^ 
it  IS  error (-?)  ;  and  the  same  where  several  defendants  appctf 
by  attorney,  and  one  of  them  i.s  an  infant (rt),  even  althoo^ 
thev  1)0  sued  as  executors(A).  But  where  judgment  is  givci 
for  tlie  infant,  it  cannot  he  reversed  for  error  on  the  ground  ff 
his  having  appeared  by  attorney  (r).  If  an  attorney  hiW 
undtTtaken  ^o  aj)pcar  for  an  infant,  he  must  appear  for  hiB 
by  guardian  ^(/). 

Tlie  guanlian  (usually  his  father  T^),  or  else  some  friend  of 
the  infant,  willing  to  defend  the  action  for  him)  is  appointed 
in  the  same  manner  as  is  mentioned  in  the  last  section (/). 
(As  to  flic  rcmoraloftJic  guardian y  see  antCy  GIK)).  The  admii- 
sion,  if  special,  will  only  authorize  the  defence  of  the  p•^ 
tieular  action  specified  in  \t(o). 

If  the  defonflant  apj)ear  l>y  attorney,  the  court  or  a  judge 
will  onler  the  appearance  to  be  set  aside  as  irregular,  ana  tlttt 
the  defendant  ai)pear  by  guardian  (A).  And  this,  it  seems^ 
may  be  done  at  any  time  before  judgment  (t).   Before  making 


{»)  Maditx  V.  Kdeti,  1  B.  &  P.  480:  Vol. 
I.  473. 

(f)  Co,  Lit.  li?«.  a. 

\u)  See  Hihdmar/ih  v.  Cfiandler,  7 
Taunt  4«H;  1  .M«iore,  2M),  S.  C. 

(r)  Co.  LiL  i;«.  b.:  FrttcoUUdi  v.  Ky- 
nattttiH,  2  Mr.  7H4. 

Cy)  i^Miriiffit  V.  IVHfffit,  1  Str.  33. 

iz)  Vol.  I. nv):  1  Ko.  Abr.  2H7,  pL  I, 
•2',  747.  pi.  13:  n  Co.  M  b:  I)  Co.  3U  b: 
Hftf-n  V.  ChfJ^tirr,  3  Dowl.  70. 

(rt)  liirti  \.  Orin/t.  Cro.  Jar  2i.D :  Kimf 
V.  Mathtnmt-h,  Id.  .''413:  1  Ilo.  Abr.  77G, 
pi. }»:  fJ/f*/  V.  IjMvthcr,  1  I>.  Baym.  Wm>, 

jM   Fi-r^ytUiMi  v.  KytuixUm.  2  Str.  7K.'<. 

(r)  Uirdw  iV^n^-,  .5  B.  &  Aid.  418:  ttx 
Lil.  Ent.  .'i.'W,  &c. 

\d)  ^ec  Vol.  I.  49 :   Poictr  v.  Jonett  1 


t. 


Str.  445:  Stmtttm  v.  Thtrfim,  Id.  114 

(e»  .See  ante,  R8J).  n.   (*): 
Crawfi^l,  I  D.  &  R    l.X 

(/)  See  the  form  of  the  petitloo.  CMl 
Formii,  526 ;  and  of  the  fniardian't  cxa- 
sent  thereto.  Id.  537;  of  the  aSdavitof 
Kignine  the  Kame,  Id.;  of  the  judge''* flit 
and  rule.  Id. 

[if\  K.  H..  2  W.  4,  r.  2,  cn/e,  fBOi 

{h)  Hindmamh  v.  Chandier,  7  TaMt 
4RR :  i  Moore,  S50,  S.  C. :  VMinm  t. 
liafrman,  Biimeti,  418:  and  see  A««  ▼• 
F/imradK,  2  Chit.  Rep.  22 :  Pufitt  t. 
Thomimm,  3  B:ng.  fiii9;  II  Moore.  5N» 
S.  C:  lietnt  V.  n,r«fiir^,  3  DowL  7. 

(.1)  .See  Sunn  v.  Owfti*,  4  Di>wL  7»!  I 
T.  Ac  G.  500.  .V.  a :  Shi  man  r.  JKmMb 
2  Wih.  50:  Keny  v.  Cade,  Banie*,  411 


Acitona  again*t  In/ants,  S<j'> 

e  ap])licatioii,  however,  the  plaintilThiid  Wttor  rerjiiest  the   chap.  vh. 
fendant  to  name  a  ^lardiaii  and  upjwir  hy  hiiii(l:).  .SKt-r.-j. 

A  wimmnn  a])peanince  oaniiut  he  entt're<l  for  the  <lefondnnt  ApiicaraiK-i*. 

the  plaiutiff(/);  and  therefore,  when  the  defen<iant  neglects  bj  pwmVff 
enter  an  appearance,  a  judge,  upon  application  and  with- 
t  summons,  will  make  an  order,  *'  that  unless  the  infant 
pear  within  six  days  after  personal  service  of  the  order,  the 
lintilF  uiay  assi^  John  Doe  for  his  guardian,  and  enter 
tomuioii  appearance  for  tlie  defendant ;"  and  upon  affidavit 

the  .ser>ice  of  tliis  order,  and  shewing  the  original,  the 
%e  wiU  make  the  order  absolute.  An  admission  is  then 
awn  up,  \'c.,  and  a  common  appearance  entered  as  in  ordi- 
ry  casv3i(in). 

7%^  Plea  and  fithsequetit  Proceedifigit.~\  If  the  defendant  ihe  pica  .ma 

lends  availing  hiniselt  of  his  infancy  as  a  defence,  he  must  pr/"*^*",-"'^ 

>w  plea<]  it  siHrciallv  in  har(«).     We  have  now  seen,  {anW,     '****•■*"'«"• 

4),  that  by  the  1 1  ?r.  4  «Sk-  I  )v,  4,  c,  47,  s.  10,  in  an  action  by 

'  agaiuht  an  infant  on  the  bond  of  his  ancestor,  he  c^m  no 

luer,  as  formerly,  pray  that  the  parol  may  denmr  until  he 

uuU  be  of  age.     Even  before  this  st^itute,  if  judgment  were 

^ta  that  the  parol  demur,  and  eiTor  were  brought  on  that 

idgment,  the  <lefendant  could  not  plesid  his  nonage  in  the 

Mrt  of  error,  and  again  pray  the  ])arol  to  demur(o).     In  an 

etion  again&t  several  ]>ersons,  the  defence  of  infancy,  being 

crsonal,  should  be  pleaded  hei)aratcdy(/>).     Infancy  may  be 

leaded  with  nwt  ajfsumpsit  or  nunquam  inJrhitatitSf  or,  f^^me- 

iHy  speaking,  with  any  other  plea?//).     After  si'tting  aside  a 

qg^nlar  judgineut,  the  court  liuvc  allowed  defendant  to  plea<l 

ttfancyfr).     The  plea  ivquires  counsel's  signature (.?).     It  is 

riihin  the   rule  of   T.   TV,  1  TF.  4,  atUe,  Vol.  L  17»,  <w  to 

uk-ji  to  plead  double.     IW fort^  you  deliver  the  ]dea,  annex  a 

upy  wf  the  rule  for  tho  ridniission  (or,  in  the  Common  Pleas, 

copy  of  the  admission)  of  the  guardian  to  itf^). 

The  [Kiynicnt  of  nioi.ey  into  court  with  a  plea  of  infancy  is  Payment  into 
Hit  an  aiiinissiou  of  the  idainiiff's  right  of  action  beyond  the  ^^^"'^'^y- 
um  jKiid  in  (ft). 

Where  the  plaintiff  declares  on  a  joint  contract  against  two  Rej>iic;iti<,ii. 
lefendants,  and   one   of  them   pleatis   infiiiicv,   the   plaintiff  f/V  ^?"^- 
aiiin.'t  tnter  a  no/fc  j>r.,iffrjin  as  to  liim  and  proceed  against  the  an  infani. 
tlur  ikfendant  in  that  action,  but  must  commence  a  fresh 
rtiuii  against  the  mlult  only(r).     Where  the  defendant  in 
'^Vi^jMfit  pleads  infancy  to  a  declaration,  consisting  of  sevei-iil 

ik.  Shifman  v.  Steven^,  2  WiK  TA  (o)  Aland  v.  Mm-  n,  2  Str.  fl6I. 

>')  Tidd,  ifCh  ed.  Ki:  Hof/frtt  v.  S/iunr,        (/#)  I    Chit.   PI.  .V.Ai,  Mh  cd.     S«;   in 

DovL  i>^M:   and   in  Auim  v.  Curtu',  4  cj«-inienc  aiter  error  brought,  liiHutrifrht 

V)«L  ^jfi.    whL*re  the  pluintiff*  entered  v.  tVrif/ht,  1  Sir.  3.'i:  but  kcv  amttn,  in 

n  *niearai-cc  for  an  infant  tWfmdiint,  oihcr  actii;ii>,  Vnuerw  J*hwm,  1  str.  445. 

Skcuurt  *e\  it  and  all  sulMcquent  nio-        (</)  Stw  Tidd,  !ith  ttl.  (WrfL 

•nlnt- atide.  even  hfltr  a  writ  or  m-        (r)  DrlaJieM \.  Tanner,  5 T&unLbSH;  1 

uirr  had  ht«'n  executeil  and  final  jud^;-  Mor^h.  .v.il,  8.  (l. 

^*m.  i>Kni-d,  btit   without  costs.      The       (*)  Vol.  I.  17I. 

Bfi'i',  iii»tcail  of  inMkipg  a  »iiinmary  ap         if)  .Sr«  the   form  of  the  plea.    Chit. 

'liatina  f.»r  that  purpoi«,  might  bring  a  Forniit,  41. 

''it  of  error.  («)  Hitv/tnirk  v.  Tymm,  i  F.»p.  482,  n.: 

(Nil  8ScU'}ii,  (ill:  iee  Stona  v.  AttuoH,  2  po*t.  Book  IV.  Part  I.  C'h.  0. 
i'^>  K176,  i  .<«auiul.   117  f:   Ctadman  v.       (x)  Chaiuiltvv.  I*iukt!M,;iK*\i.yVnJajrmy 

^K^wra,  Uariw*,  418.  v.  Frrhain,  5  Id.   47-'    Soke  v.  lni./Mm, 

in)  Ante,  Vol.  I.  ItfS.  &C.  1  WiU.  tt). 
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Book  lit. 
Past  ii. 


AetumM  sgamai  Ltfmiitm 

coonts  or  demanda^  the  plainti£F  may  nply  aa  to  put  of  W. 
demand,  that  it  was  for  necetBaries ;  to  other  party  fliil  tej 
defendant  was  at  full  age  at  the  time  of  the  contnet ;  ni^ 
the  other  party  that  he  confirmed  it  after  he  came  of  age. 
The  other  proceedings  are  the  same  aa  in  ordinary 


Warnmtof 


Cottt. 


Execution. 


Error. 


Warrant  ofAUormjf  and  CogiumtJ]  An  infiuit  cannot 
c^l^L       lumself  by  a  warrant  of  attorney  or  coff9Mmt(j).    Ani  ifi 
warrant  of  attorney  or  cogmoivU  be  obtained  from  one^ 
court,  or  perhaps  a  iudge  at  chambers,  will  order  it  to 

?iYen  up  and  cancelled^  or  judgment  thereon  to  be  art  d 
on^  681,  690). 

'  Costs  J]  An  in&nt  defendant  is  liable  for  costs,  althoos^  ii 
guardian  have  been  appointed  («}.  Aa  to  the  gnaidW 
liability  to  the  attorney  for  coetay  aee  amU^  891* 


ExecuHonJ]  The  in&nt  may  be  aneated  on  a  es.  m,{fi 
The  execution  in  this  and  other  respects  is  the  aame  « 
ordinary  cases.    Tb^  Court  of  Common  PLeaa  refused  la  i 
charge  an  in£ant  in  an  action  of  alander  from  eaMcntioa 
dami^ffes  and  costs^  although  the  Insolvent  Court  had 
to  relieve  him,  because,  on  account  of  his  in&ncy,  ha 
unable  to  make  an  assignment  of  property  required  by  7 ' 
c.  57(A). 

EnvrJ]  Upon  error  brought  by  or  against  an  inianty  hi 
should  have  aprochein  amy  or  guardian  appointed,  aa  abon 
directed. 


(y)  Oliver  r.  Woodrqffiit7  DowL  17S> 
(c)  Amlerton  v.  Warde,  Dver,  104 :  Gar- 
diner T.  Holt,  i  Str.  1217:  Dew  r,  Cktrk, 
1  C.  &  M.  WU;  2  DowL  908,  &  C 


(a)  V6L  L  44& 

(6)  Dt:/He$  T.  Davte,  3  DowL 
HodM.  103;  1  Soott,  304;  1 
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CHAPTER  VIIL 

ACTIOAB  ST   AKD  AOAIKST  HUSBAND  AND  WIFE. 


Sbct.  1. 

Addomg  I9  ffmboMd  and  Wtfe.  ^i^T' 

'hkRR  are  bat  £ew  peculiarities  in  actions  by  busband  yn>m  to  me 
;  iviie,  and  tbeae  bave  been  already  incidentally  noticed  in  Jo«^y  <>^<»o^ 
eouTse  of  the  Work.  In  ^neial,  wherever  the  cause  of 
ion  would  saryive  to  the  wife,  she  and  her  husband  ought 
be  joined  in  the  action  (a).  Where,  however,  the  cause  of 
ion  arises  during  coverture,  the  husband  is  frequently  ai- 
red to  bring  the  action  in  his  own  name,  or  in  the  joint 
Bies  of  himself  and  his  wife  (a).  If  a  wife  sue  alone,  the 
Bnidant  may  plead  the  coverture  in  abatement ;  or  the  co- 
rtnre  may  be  assigned  by  the  husband  for  error  upon  a  writ 
error  coram  nolis^b).  And  if  she  marry  after  writ,  and 
fore  plea,  her  coverture  must  be  pleaded  in  abatement  (c). 
the  many  after  plea,  the  coverture  should  be  pleaded  puis 
wrem  €fmtinuance{d).  If  she  sue  alone^  without  having  any 
pi  interest  whatever,  she  would  be  nonsuited  («).  If  she 
le  jointly  with  her  husband,  when  she  ought  not  to  have 
uie  so,  the  defendant  mav  demur  (/),  or  arrest  the  judg- 
CBt(^),  or  bring  error  (a),  if  the  defect  appear  on  the 
lisdiogs,  or,  it  should  seem,  nonsuit  the  plamtiffs  at  the 
U  if  it  do  not.  If  the  husband  sue  alone,  when  the  wife 
i^t  to  be  joined,,  the  defendant  may  demur,  move  in  arrest 
r  jii^;ment,  or  bring  error  if  the  defect  appear  on  the  plead- 
lgi(iT,  or  plead  the  defence  specially,  if  it  does  not(i:). 
D  t  late  case  where  the  plaintiff  declared  for  an  iiyury  to 
ii  reverstonary  interest,  and  it  speared  that  he  held  the 
nmises  under  a  lease  made  to  himself  and  wife,  and  had 
aderlet  them,  it  was  objected  that  the  wife  ought  to  have 
Uied  in  the  action;  but  the  Court  of  Elxchequer  held  that 
lere  was  no  ground  for  the  objection,  and  that  even  were  it 
ilid,  it  should  have,  been  taken  by  plea  in  abatement  (/)• 

M  Dtautan  r.  BurweH,  1  Wfls.  S24:  Chit  PL  6th  ed.d3. 

mkmr.  Vhnunt,  Sld.»7t  1  CMt.  PL  (/>  BweMv  ▼.   CMNer,    1  SftTk.    114: 

bed.  SB.  72.    See  fonn  of  aAdaTit  to  Rom  v.  Bowler,  I  H.  BL  lOB. 

M  to  hail  by /tane.  hi  an  action  brought  ig)  AhboU  v.  Bkifleld,  Cro.  Jac.  644. 

rtetM  aadybne.  Chit.  Forma,  710.  (A)  BUigoad  ▼.  VKov.  2  Bl.  Rap.  1236. 

m  tnterv.  MUmm,  ST.  R.  (t31:  ante,  H)  AUbun  ▼.  ITUby,  1  Str.  S»:  Abbott 

4. LiBH  T.  fiiqfMf,  Cm.  Jac. 944. 

M  Mofgmm  ▼.  PtofcHW,  «  T.  R.  965:  1  tk)  Ante,  VoL  I.  185,  186 :  Anon,.  1 

Ut  PL  6th  ed.  33:  aeeflUR*  t.  Fntr,  9  Salk.  20:  Runmw  ▼.  George,  1  M.  ac  SeL 

ta&H.CTlt.  »D. 

<ATiiU,flli«d.Ma.  (/)  iraM#T.  HarrUon,  7  DowL  399. 

if)  Omiea  T.  »aw,  4  T.  R.  361;   1 
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nooK  Iff. 

Part  ii. 


Setting  aftide 
Release  by 
Hiubaiid. 


Judgment. 

SulDff  in  Hut- 
band^  Name. 


Sei.  fa.,  War- 
rant of  Attor- 
ney. Ike 


Execution. 


jietions  against  Hwband  and  Wife, 

Where  the  plaintiff  had  hired  a  house  of  the  defendant^  n- 
presenting  herself  at  the  time  to  he  sl  fisme  covert,  andnpaj 
the  faith  of  the  like  representation  had  obtained  goods  firm 
various  tradesmen,  the  court  held  that  her  assertiou,  that  db 
was  a  fatie  corerty  estopped  her  from  suing  as  a  feme  toUybi 
rcHpect  of  a  trespass  committed  by  the  defendant, 
colour  of  a  distress  for  rent(m). 

Where  a  wife,  living  apart  from  her  husband  under  a  d^ 
of  s«'paration,  brought  an  action  as  executrix  in  the  jonft, 
names  of  her  husband  and  herself,  and  the  husband  rewMl 
the  debt;  the  defendant  having  pleaded  this  release /wif  cfai^ 
rein  contimiaucey  the  court  ordered  the  plea  to  be  taken  off  til 
record,  and  the  release  to  be  given  up  to  be  cancelled (ii). 

The  ])roceedings  to  judgment  are  the  same  as  in  other  chml 

As  to  staying  ]>roceedings  where  the  action  is  brought  in  tb 
husband's  name  without  authority,  seeposiy  Boot  /K.  PartL 
Ch,  10. 

As  to  scire  facias  upon  the  death  of  fifeme  covert  pUuntiff,or 
upon  the  marriage  offetne  sole  plaintiiF,  see  af?/<;,824,and  Mi^ 
liook  n\  Part  f,  Ch.  33 ;  and  as  to  warrants  of  attorney  gim 
to  a  feme  sole,  who  marries  before  judgment,  see  ante,  691.     • 

The  execution  against  the  defendant  is  the  same  as  in  orfi- 
nary  cases.  As  to  the  execution  against  husband  and  wifi^ 
tioe  post,  897. 


Where  to  be 
Kued  io  ntly 
or  not 


Sect.  2. 

Actions  against  Husband  and  Wife, 

In  bringing  actions  against  husband  and  wife,  the  genenl 
rule  is,  tliat,  whenever  the  cause  of  action  would  survite 
against  the  wife,  they  ought  to  be  sued  jointly  (o).  Can 
should  be  taken  not  to  bring  an  action  against  the  wife 
without  making  the  husband  also  a  party,  otherwise  she  naj 
plead  her  coverture  in  abatement  or  har,  according  to  circum- 
stances ;  or  the  coverture  may  be  assigned  by  the  husband  far 
error (/>),  upon  a  writ  of  error  coram  nobis  or  robisCa).  This 
is  the  only  course  to  be  adopt<?d  where  the  wife  is  sued 
alone  (r).  But  if  the  action  be  brought  against  her  on  her 
supposed  contract  during  coverture,  she  may  plead  the  cover- 
ture in  bar(*).  If  the  action  be  brought  against  a  woman 
while  sole,  and  she  marrj'  pending  the  suit,  the  suit  will  not 
be  abated,  and  the  plaintiif  may  proceed  to  execution  without 
noticing  the  husband  (t).  If  the  husband  be  improperly  sued 
alone,  or  the  husband  and  wife  be  improperly  joined,  tlhe  de- 
fendant may,  if  the  defect  appear  on  the  pleadings,  demur, 

fm)  Ijonffford  v.  Foot,  2  Moa  dc  Smtt.  (9)  See  yol.  I.  092. 

341» :  and  tee  Mare  v.  CaddeU,  Cowp.  2.12.  (r)  MUner  v.  MUhm,  3  T.  R.  631. 

(N)   Irmea  v.  Newman,  4  B.  &  Aid.  («)  Ante,  Vol  I.  IttS:  Jmmet  r.  f^K*m, 

419.  12  Mod.  101:   I^ndk  V.  HMto,  1  Sab.  7: 

{o)  Dunetan  v.  Burwett,  1  Wlla.  2S4:  1  (hit.  PI.  (ith  ed.  .00. 

SwiOten  v.    llncent,  2  Id.  227 ;  1  Chit  [t)  King  v.  JtmeM,  2  Sir.  811:  Ctopar  T. 

PL  6th  ed.  57.  Hunti^in,  4  East.  521 :  nott,  SB?. 

(p)  See  forau.  Chit  Fonni.  146.  '^^     ' 
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ore  in  Airest  of  judgment,  or  bring  error  (u) ;  if  it  do  not  so  Cimp.  vm, 
ipear,  hie  may  plead  the  matter  specially.  _1**"l*: 

ProeeVy  S^."]  In  what  cases  a  wife  may  be  arrested  upon  Procos,  Ac. 

OCC89   against  her  solely,  or  against  her  and  her  husband 

indy,  see  Vol,  I.  471.     In  an  action  against  husband  and 

lie,  when  the  husband  alone  has  been  arrested,  special  liail 

ay  justify  for  him  onlv,  on  his  entering  a  common  appear- 

Me  for  his  wife{x).     Where  husbtmd  and  wife  were  arrested, 

id  the  wife  dischaTged  out  of  custody  upon  entering  a  com- 

ML  appearance,  and  the  plaintiff  then  declared  against  the 

BfllMnd  alone,  it  was  holden  irregular  (,<().     As  to  the  service 

r  non-bailable  process  upon  husband  and  wife,  see  Vol,  L  1  lo. 

B  an  action  against  the  husband  and  wife,  the  husband  may 

eoaUawed  and  the  wife  waived  (j).   An  attachment  for  non- 

■yment  of  costs  will  not  be  granted  agaiust  the  wife,  though 

QUI  are  parties  to  the  suit  (a). 

Appearancej  S^c.l  If  a  feme  covert  be  sued  alone,  she  nmst  An»c»rance. 
ppcar  in  person;  for  she  cannot  appoint  an  attorney  (2»).     But  ^^ 
I  the  husnand  and  wife  be  sued  jointly,  they  may  appear  by 
iMomev ;  for  the  husband  is  capable  of  appointing  an  attorney 
for  both  r<?). 

The  otner  proceedings  to  judgment  are  the  same  as  in  ordi- 

narv  cases. 

• 

Effmtion.']  As  to  the  cases  in  which  property  belonging  to  Execution, 
the  wife  may  or  may  not  be  taken  in  execution  for  the  debt  of 
the  hasbund",  see  VoL  I.  430. 

If  a  M.  M.  be  sued  out  against  husband  and  wife,  the  wife  where  wife 
mav  be  taken  on  it,  and  the  court  will  not  discharge  her(<^^ ;  JJfJ.Jf  ^^l'" 
xaSesn  where  she  has  no  separate  property  out  of  which  the  against  Botl 
demand  can  be  satisfied  («),  or  there  appears  to  be  collusion 
between   the  husband  and  the  plaintiff  to  keep  her  in  cus- 
My{f)'y  the  general  rule  being,  that  the  wife  shall  be  dis- 
charged, if  in  custody,  before  execution,  but  not  after  it(<7). 
Abo,  if  the  husband  die  before  execution,  and   the  action 
•nrive  against  the  wife,  she  may  be  taken  in  execution,  in 
the  same  manner  as  if  the  action  were  originally  brought 
igiiiist  her  alone  as  a.  feme  sole{h).    Where  a  woman  who  was 
Darned  at  the  time  the  action  was  brought  was  sued  as  a  feme 
ti£r,  and  taken  on  a  ea,  sa.y  the  court  refused  to  relieve  her 
on  motion,  and  left  her  to  her  remedy  ]>y  writ  of  error (t). 

If  an  action  be  brought  against  a  feme  sohy  and  pending  it  vthere  feme 
Ae  marry,  it  seems  she  may  be  taken  on  a  ca,  sa.,  and  the  '^^n***"' 

W  MiftMMWi  ▼.  Hmcmoh.  7  T.  R.  .14a  1337:    Langftaff  y.    Rain,  1  WiU.   I4f>: 

U)  OmUon  ▼.  Seotf.  1  Chit  Rep.  Tb.  Berriman  v.  Cilman,  Bame<,  :Ha:  ante, 

M  CMVflM  V.  Pbver,  3  D.  &  R.  247-  Vol.  I.  448. 

Sk  VoL  L  514.  (e)  Hood  v.  Matthtiwa,  S   DowL    \AQ: 

{if  See   Tidd*a    Suppleinent.   63,  and  Evans  v.  ChfMer,  2  M.  &  W.  B47. 

«acCiee  there  sUted.  dttng  Smith  v.  AOte,  U)  Sparkeg  v.  Bett,  8  B.  &'  C.  1 ;   2  M. 

■'re Car.  68:  Bac.  Ahr..  Outlawry,  C.  &  fir  R.  124.  S.  C:    Pittn  v.  Mentr,  2  Str, 

tmi  Dae  AUtmann   v.  Caufieki  Sf   W\fi!,  1167:  Tidd.  9thed.:  anfc,  VoL  I.  448. 

IkmLaei  (^  Robertt  v.  Andrews,  3  Wib.  124  :  2 

ft)  Ca  Lit.  135:   OuJili  ▼.  Sarwon,   3  W.  BL  7»,  S,  C. 

iMit  Sn.  (A)  1  no.  Abr.  8M):  2  Bac  Abr.,  Execu> 

(e)2SauiMLil3:  VoL  L  49.  tion.  O.4. 

(tf)  JMirto  ▼.  Andrews,  3  Wlla.  124;  S  (I)  Moses  v.  Rkhardsm,  8  B.  &  C.  421. 
r.BL Tiq,  &  C-  rimeh  t.  Duddbi,  2  Str. 
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Boos  in.  eoQii  will  not  diwluage  hu^  iBileaB  periiAp*  whin  the  \m 
Pam  II.    separate  pToperty(i).    The  more  ragnkr  mode  of  ptocerii 


msnica  potd-  however,  in  such  a  case  is,  to  sae  out  a  9cirefadat^  in  ov 
lagActtoB.     ^  „^|^^  12^  hiMhMd  a  parQr,  and  then  to  mk  exMit 
against  both(it).    Moreorer,  on  a  ^leH/iMtet  against  the  i 
who  married  pendine  the  action,  it  b  inegolar  to  take 
goods  of  the  husband^/). 


other  Pr>- 


Oiher  ProeeeimMi,']  As  to  a  writ  of  emx  by  fm$  «i 
see  Vol,  L  94%y  360;  and  as  to  the  abatemant  of  a  wiil 
error,  by  the  manisge  of  a  fme  §ele^  plaintiiF  or  defead 
see  Vol.  /.  365.  As  to  snrv  fiuiat  upon  the  marriage  < 
fsme  BdU  defendant,  see  amU.  824 ;  pok^  Book  IV,  Pmrt  /. 
^.  And  as  to  warrants  of  attorney  by  a  feme  cowrt,  a 
a  fime  ioU  who  maniea  before  jadgment,  see  anCi^  091. 


(/)  JEMUt  T.  Ckmler,  8  M.  &  W.  S47; 
6  DowL  140,  &  C:  Ikpfey  ▼.  WkUt,  do. 
Jac.  3331  Ckwfwr  T.  HMNdUn,  4East,»l: 
JCter  ▼.  Jmw,  t  Str.  811. 

(*>  In  Aww  T.  OwftT,  S  M.  &  W. 
847.  fl  DovL  140,  &  C,  ff»*e»  &,  hie- 
ported  to  hsve  latiBiatcd,  that  the  hut* 
band  may  bring  a  wiU  of  anorop  a  jmlf- 
nimt  obtahwd  under  tndt  drcumttnoci 
af^inst  the  wife.— It  b  lubmitted.  how- 
erer,  that  this  obMnnatloB  of  the  learned 
baron  aprliet  onhr  to  caaet  where  the  de- 
fendant was  married  at  the  time  of  com- 
mencing the  action,  and  not  to  cases  where 
she  marries  pending  the  action;  for,  in  the 


or 

theplaintiir 
husband 


tbvoalrwiflii 


to  be  by  inoeiHfe 
tthovHiLmdliH 


out  asiei  ifc.  ommn  aonrfismw  iis«,ai 
the  husbiuBd  md  wift  (cm*.  SM);  1 
tha  Jodgmnt  be  cnoaaoua,  ht  a^l 
featedtf  execution  ^ataMtaldMLl 
Tohratary  act  of  the  «kftn*m  ■ 
rjrine  pending  the  suit,  wkMta  md 
manilastly  uii||usL  (Seefv  Gariaak 
T.  Jones,  f  Str.  811:  andscefSasnt 
(I)  Doe  Tauegart  t.  Bvfdktf*,  S  H.  J 
557»55i>. 
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CHAPTER  IX. 


mOVS  BT   AXD    AOAISIST  BAKKRUFTB  OB  THEIR  ASSIGNEES. 


Sect.  1. 
Aetions  hy  Banirufts  or  their  Assignees, 


ffioM  Name   to   be  brought, 
899. 
r,  Ic.  900. 


Declaration  and  tttbtequent  Pro- 

eeedinff9,  901. 
Co8t8,  ijfc,  902. 


Chap.  ix. 
Sbct.  1. 


k  wkoee  Name  to  be  brought,']  FOR  any  debt  due  to  the  in  whoM 


» official  aamgnee  and  the  assignee  chosen  by  the  creditors, 
the  latter  in  the  case  of  a  county  iiat.  But  if  the  bankrupt 
tiie  time  of  his  bankruptcy  had  no  beneficial  interest  in  the 
Btract  or  property  injured, — ^as,  if  he  had  assigned  all  his 
terest  in  the  contract  or  property  to  a  third  person, — then  the 
tion  should  be  in  the  bmikrupt's  name  (n).  The  consent  of 
te  creditors  is  not  necessary  to  enable  the  assignees  to  bring 
ich  action  (o).  All  the  assignees  should  sue,  otherwise  the 
tfendant  may  plead  in  abatement,  or  perhaps  nonsuit  the 
laiDtiff(/>)  in  actions  ex  contractu^  though  in  actions  ex 
ii^  he  could  plead  in  abatement  only  (^.  When  one  of 
^end  partners  becomes  bankrupt,  the  action  must  be  in  the 
BDoe  of  the  solvent  partner  and  the  assignees  of  the  bank- 
ipt(r);  and,  upon  petition,  the  assignees  may  be  authorized 
>  use  the  name  of  the  solvent  partner  without  his  consent, 
lovided  such  partner,  if  no  benefit  be  claimed  by  him  by 
Hue  of  the  proceedings,  be  indemnified  against  costs;  and 
)on  petition  it  may  l>e  ordered  that  he  shall  receive  his  share 
the  proceeds  of  the  action  (*).  Before  assignees  have  been 
pointed  by  the  creditors,  it  should  seem  the  official  assignee 
\j  sue  (f).  When  a  new  appointment  of  assignees  has  been 
fmd,  tlie  new  assignees  are  to  sue  (li).    When  an  assignee 


■1  See  nmeoek  v.  O^n,  8  Blng.35B : 
loo.  ft  Scott,  S21,  S.C.:  Wri^t  r.  Falr- 
f.S B.  &  Ad.  727:  Ardu  Bkt.  L.  203. 
1)  Wbith  T.  Kekey,  1  T.  R.  619:   Cur- 
ler T.  Mamea.  3  B.  Ac  P.  40:  Danger- 
f  ?.  TIMMU,   1  Per.  &  D.  287:  «» 
IT  ▼.  Baker,  3  M.  &  W.  195:  TOMts 
kartf9,  6  Ne%'.  &  M.  804. 
•)  Bb6«i  V.  WOHame,  2  Y.  ft  J.  479. 
*)  MtuOgf^ta  ▼.  Hunt,  ?  SUrk.  424;  1 
LRcpiTl.  S,a:  jtadritty.Kittridge, 
oan,  MP:  Ardk.  Bkt.  L.  288L 


(9)  1  Chit.  PL  8th  ed.06:  Arch.  Bkt 
L.  298. 

(r)  ThomoMtM  v.  Frere,  10  East,  418 : 
Eekhardt  v.  fVilaon,  8  T.  R.  140:  Ancn., 
12  Mod.  448. 

(«)  See  8  G.  4,  c.  16,  s.  89. 

(t)  See  Page  v.  Baner»  4  B.  &  Aid.  345. 

(u)  8  G.  4,  c.  16,  t.  66.  See  Hiojram  v. 
Hubbard,  5  East.  407:  6  Moore,  509: 
SneOgrvm  v.  Hunt,  1  Chit  Rep.  71 :  JJe 
CosMnv.  Vau(fiiant  10  East,  61. 
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Action*  by  BanirupU,  ^. 


Book  hi.  dics,  or  a  ncw  assignee  is  chosen,  the  action  will  not  be  thei 
.  f  If'^ !!:_  abated;  hut  the  court  may,  upon  the  suggestion  of  such  4 
or  n*nioval  and  new  choice,  allow  the  name  of  the  sanv 
or  new  OAsignce  to  be  substituted  in  the  ])lacc  of  the  fon 
and  the  action  may  be  prosecuted  in  the  name  of  the  add 
viviiig  or  new  assignee,  in  the  same  luauner  as  if  he 
originally  commenced  it  (  jt).  Where  an  action  has  been « 
nic 
(1 

iiiuy  be  compelled  to  proceed  dc  itoco  in  their  own  namc-s 
If  they  aiv  thus  allowed  to  continue  the  aiction  air 
brought,  they  must  proceed  in  the  Imnknipt's  name  to  j 
meiit;  when,  and  not  before,  they  can  make  themselves  pj 
to  the  rcrord,  by  scire  faciajHy  as  mentioned  anity  825.  5 
ei*n)r  bo  brought  by  or  against  a  trader  who  afterwanls  Ikh: 
bankrupt  j)ending  the  writ,  the  assignei»s  must  proi'eed  i 
name  to  judgment  (r).  The  assignees,  however,  shuul( 
«-ut  a  Hri  re  facias  in  Tii\\\*i  the  judgment,  and  make  theni» 
])iirlies  to  the  record,  before  they  issue  execution  (a).  ^ 
the  assignees  thus  continue  the  suit,  they  may  be  comj 
to  give  security  for  all  the  costs  (A);  and  in  a  recent 
whoro  tlie  assignees  ri'fused  to  interfere,  and  the  defei 
<>btaim'd  a  nile  for  judgment  as  in  ca^e  of  a  nonsuit,  the 
ivfustMl  to  discharge  it  on  a  peremptory  unilertaking,  i 
the  ijlaiutiff  also  gave  si-curity  for  f«ists(r).  Where,  i 
.•■.eti«»n  of  (Kbt  on  an  Iri^jb  judgment,  the  defendant  pi 
that  till'  judj^inent  was  ciiterojl  up  on  a  warrant  of  atti 
iriveii  to  til!'  j)laiiitiff  to  secure  jMyinent  on  a  bond  ;  that, 
tJK'  bniid  jiiid  warrant  td'  attorney  were  given,  and  befor 
judgment  wa>  entered  up,  the  j>laintiff  became  bankrupt 
tile  d-.'bt  ill  (iut'stion  was  vested  in  bis  a^'^iirnee,  wm 
brouu^ht  an  action  on  the  jud;^ment  befmv  that  commenc 
till'  plaiiitin',  and  that  the  same  was  still  depending';  i 
lieM  tliat  tile  plaintiff  was  the  ])er.>on  by  wboni  the  judi 
o;];^rlit  to  have  been  entered  u[»,  though  after  his  bankni 
tliat,  in  M»  doing,  ami  in  bringing  the  aetirai,  be  might  Im 
sid-nMl  as  a  tni-itee  for  the  creditor-^;  and  the  pendeney 
otlur  action,  a-<  here  pleaded,  was  no  defence  (/^). 


Vx  t-es..  iVc. 


/'/•o.v.v.,-,  ^r.~\  Tbe  procL'Ss,  ^c.,  is  the  same  a^  in  on 
cases.  It  need  not,  at  least  in  the  (Queen's  Bench,  «>r  F 
quer,  describe  the  plaintiffs  as  assignees  (r).     As  to  the  i 


\j)  Where  Ibc  a"- •ii^jiU'C  «)f  a  bankrupt 
e^tatrhasi  died,  and  another  assipuv  ha< 
Ijeen  apiviintitl  in  hiA  tttuad,  the  rule  tu 
ciittT  a  hugffoiiouof  such  d»'ath  \i\Mm  the 
record  Is  abi;)lute  in  the  first  in>tancf : 
{lleMtnll  V.  SturfTfjtti.  4  Moo.  i  P.  -217*: 
ai'.d  wlien  he  ha-  eiiterLd  the  sU);i<t-stion 
on  the  record,  he  nmy  recover  a  penally 
as  well  as  his  prcdecesMir.  p/r  TimM,  C. 
J. :  "  Nothing  can  be  more  clear  or  coni- 
I>reh^n^^ve  ttian  the  language  of  thi»  sec- 
tion: it  coiive>s  every  right  to  the  new 
a»ignre.  for  he  is  to  sue  in  the  same  man- 
ner as  if  he  had  originally  commenced  the 
action."  (/lrrf#vi  V.  aturgn,  7  Bine.  58J;  5 
Moo.  &  P.  5(a,  &.  C; 

Jf)  Bipg»  V.  Oat,  4  B.  &  C.  JWO;   7  D.  & 


H.  -.to.  S    C:  Kintttytr  v.  Tamnt, 
fJ:?:?.     In  theseifind  odition  of  th 
a  MS.  vam'  nf  Sihith  V.  Hirwt,  \Y.' 
'v>  cited  as  ha\  ing  dc\>itlt-«lgenrmi 
if  the  action  beairp.idy  commence 
bankrupt  befoie  hi>  bdnkrup.cy, 
higiice^  m  that  case  tiuty  cither  pi 
that  actifm,  or  comiDfiice  a  new  ( 
thU,  as  a  general  jpoetition,  U,  aooo 
the  abo^e  cuse».  mcmrecL 
(c)  y|«r<r,  VoL  I.  .T55. 
(rt    Ante,  iiiii,  «27.    See  the  for 
Forms,  4I»'» 
yh)  See  /MMt,  Hook  I V^  Part  I.  ( 
(cl  T(i»itw  V.  Motttoj^te.  2  M.  * 
(rf)  Gt,inn*ug  v.  Cur'tiM,  IB.  til 
if)  Ar^te,  Vol.  I.  108,  513. 
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t  to  hold  to  bail  by  assignees  of  a  boukrupt,  see  l^oL  L    chaf.  ix. 
I7(/).  S''-^-^- 

Declaration,  and  gubsequent  Proceedings,']  The  declAmtion  DccUratum 
id  other  plejuiiu^  in  the  cause  are  filed  or  delivered-  as  in  J"^"pJJ,'. 
^nar^'  cases  (^.  cecding*. 

Br  J?.  H.,  4  if''.  4,  r.  SI,  ante,  875,  if  the  plaintiffs  sue  as  w-hAtmustiM 
ai^es.^  and  defendant  intends  disputing  tlieir  being  such,  lie  T''**^.***'  *^' 
ivsi  plead  the  defence  si>ecial]y.  A  plea,  denying  that  the 
iaintiifs  are  assignees  or  the  estate  and  effects  of  the  bank- 
ipt,  puts  in  issue  not  merely  the  plaintiffs'  appointment  as 
Mgnees,  but  also  the  petitioning  creditor's  debt,  act  of  bank- 
aptcy,  &c.  (A). 

In  actions-bv  assignees,  no  proof  shall  be  rc<iuired  at  the  Notice  of  d\^ 
rial  of  ihe  petitioning  creditor's  debt,  and  of  the  trading  and  Jupl"^,"*"*" 
rtof  bankruptcy,  unless  the  defendant,  "at  or  before  plead- 
Tg,"  shall  give  notice  to  such  aasignee  that  ho  intends  to 
ispute  some   and    which  of  such  niattei's(/).    -This  notice 
nast  be  given  notwithstanding  defendant  ]>leads  a  plea  ex- 
ireftsly  di>puting  the  bankruptcy,  &c.  {I),     It  must  spftrify 
vhich  of  the   three  matters,   trading,  petitioning  cnMiitor  s 
leM,  and  act   of  bankruptcy,   is  intended   to  be   disputed. 
Sotice  to  dii^pute  "  the  bankruptcy  "  is  too  general  (/).    The 
notice  d«K'S  not  require  personal  service.     Serving  it  on  the 
ittHmey  of  the  assignees  is  sufficient;  but  a  delivery  of  it  to 
a  maid-servant  at  the  housi'  of  the  assignee  is  not  (n^)^    It  has, 
however,  lieen  held  sufficient  that  the  notice  was  served  uii  the 
clerk  of  thf  {L*4signee  at  his  counting-house  (w).     It  must  be 
»Tved  cither  at  the  time  of  pleading,   or  bcftjre    it  ;  it*  lie 
plead  without  giving  the  notice,  he  cannot  afterwards,  even 
Off 're  his  tiin«.'  for  jdeading  luis  ex]>ired,  again   plead   with 
notice,  until  ht*  have    first  obtained  leave   to   witlidraw   his 
former  plea  (o).    And  where  the  clerk  of  tlie  defi-udantVs  attor- 
ney dfclivcn»d  a  idea  of  the  general  issue,  but  without  notice  t<i 
dispute  the  bankruptcy,  and  on  the  siime  day  obtained  back 
the  plea  under  the   pretence   of  correcting  a  mistake,  and 
delivered  another  idea  with  the  n(>tice  attached,  it  was  held 
UKiifficieiit;  the  m-fendant  ought  to  have  moved  to  withdraw 
his  plea  (/').     The  court  sitting  at  Nhi  Prhit  will   not,  it 
»*eins,  enter  into  the  (juestion,  whether  the  plaintiff's  at  toniey 
liih'  or   has  not  undertaken    to  accept  of  notice   after  plea 
pleaded,  if  the  fact  is  disputed  (o).    It  is  not  considered  as  a 
part  of  defendant's  case  at  a  trial,  but  he  may  jirove  the  service 
of  it,  as  soon  as  the  tLssignees  attemj>t  to  make  out  a  prhiuifaae. 
cane,  by  prmlucing  the  fiat,  &c.  T?').     If  the  notice  be  of  an 
intention  to  disj)ute  the  act   of  bankruptcy  only,  and  depo- 
sitions are  read  to  prove  the  trading  and  petitioning  creditor's 

(/)  fSee  flie  form,  Chit.  FomM.  210.  1  M.  &  M.  27,  .S.  T. 

(r)  See  Aivh   Rkt.  L.  257.  See  the  fomi,  (o)  Vnie  v.  WelU  1  Stark.  .IJ}) :  Hadniorr 

ChtL  Poimii,  sen*.  V.  (,oui(it  1  Wightwick,  m  :    Oanitier  v. 

(A)  Bvittr  ▼.  tlobfon,  4  Ring.  N.  C.  2!:0:  Staek,  r,  Monre.  ^m. 

B^ektuH  r.  Frtit,  1  l*er.  &  D.  ICh?.  ( f )  J/twrmri-  v.  (mudtr,  W ('.  H  P.  2-2!»; 

(0  fiG.  4,  &  16,  «.  !"».    See  the  fonn,  1  Moo.  it  P.  .'ill,  S.  C:  and  see  PttJr\. 

ChiL  FnniM,  5ja  BW/.  1  Stark.  3211 ;   (>  B.  &  C.  537,  »•  : 

\k)  Mnm  V.  Rapluuff,  7  C  &  P- 1  lA-  pt>^,  !MKk 

tf)  TWmfay  V.  Unwin,  fS  B  AC.  XVJ.  {q)  Fakf  v.  Srudder,  3  C.  Ac  P.  2:^2. 

(n)lioirartf  v.  Ramrinttom,  3  TaunL  {r)  De  Oinrme   v.    HViiMe,    2    Camp. 

Mb  324. 

(H)  WUigtr  T.  BnwMng,  2  C.  &  P.  A23; 
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jAdunut  hjf  AmJIiviiCiy  fv» 


Book  m. 

PAJW  IE. 


Cocts,  &C. 


Judgment, 


debt,  this  doeB  not  pnt  the  whole  file  of  proeeedfaigttai 
dence;  but  if  the  opposite  party  wish  to  inspect  other  ' 
tions,  or  have  them  read,  he  must  call  for  them,  as  pait 
ease^^). 
Payrotnt  into     Wnere  a  separate  commission  of  bankmpt  was  soedi 
cSiuSSS   ^®^ore  the  1  (Sf  2  W.  4^^  e.  67,  came  into  oneratum,  ^ 
iidifputed.     and  a  ioint  eommiseion  against  A.  and  B.;  and  the 

of  A.  brought  an  acUon  agahist  C^  and  recoTered:  the 
ordered  the  money  to  be  paid  into  court,  until  a  pel 
then  pending  before  the  Lord  Chancellor,  to  mpeiMe 
separate  commission,  should  be  decided  (t)» 

CoOs^  (Sfc.1  The  costs  are  the  same  as  in  ordinary  (9Hh(i 
excepting  that  by  6  6J^.  4,  c.  16,  a.  90,  if  the  notice  above  m 
tioned  be  served,  and  the  matter  so  disputed  be  prored 
admitted  at  the  trial,  the  judj^e  may,  if  he  see  fit,  naot  a  r 
tificate  thereof;  and  the  assignee  shall  therenponlw  er^ 
to  such  costs  (to  be  taxed)  as  were  occasioned  by  snch  i 
to  be  added  to  his  own  costs  if  he  succeed,  or  to  be  dedi 
from  the  costs,  &c.,  of  the  other  party,  should  he  obteb 
verdict  (v).    If  a  cause  be  referred  by  order  of  NiH  F  ' 
the  judge  or  court  cannot  certify  unaer  this  statute  («)• 
to  double  costs,  see  post,  906. 


entiOrf' 


Judgment,  S^c."]  Tlie  judgment  and  execution  are  the 
as  in  ordiuary  caises. 


V 


Sect.  2. 
Actions  ctgainst  Bankrupts  or  their  Assignees. 


As9ignee»f  when  liable  and  how 

sued,  902. 
Process,  903. 
The  Declaration,  id. 
The  Plea,  id, 
Proqf  (tf  Debt,  how  far  a  discon- 


tinuance qfAetion,  903. 
Staying  ProeeedinfS,  905. 
Costs,  906. 
The  Judgment,  id» 
Bxeention,  Sfc,  id. 
Other  Points  as  to,  907. 


wh«5S°iiabie  Assignees,  when  liable  and  how  suedJ]  Asrignebs  cannot  bi 
and  how  sued.  Bucd  OS  such  at  law ;  but  they  may  be  sued  in  their  indivi- 
dual  capacity  for  any  cause  oi  action  arising  to  others  fran 
tlieir  acts,  wnich  they  cannot  justify  under  the  iiat  and  their 
appointment.  They  cannot,  however,  be  sued  by  action  for 
the  amount  of  dividends ;  the  proper  remedy  is  by  petition  (jr). 
Where  the  bankrupt  held  his  assignee  to  bail  in  an  action  m 
money  had  and  received,  instituted  with  a  yiew  to  try  thfi 


(«)  B'adc  V.  Thorn,  4  Camp.  191.  275 ;  3  Moore,  fiOl,  5.  C:  f^md  ▼. 

(()  Hodgkbuon  v.  Traven,  8  D.  dc  R.  hamg,  1  B.  Ac  Aid.  367  :  Anslk  Bki.L.ig» 

40!);  IB.  &C.857.  &C  (x)  Barthrop  r,  jimdmim,  I  M.  H  Swtt, 

(u)  S«e  Arch.  Bkt.  JU  270:  jindnun  r.  361 ;  8  Bhig.  S68,  &  C 

SflnCqf,  8  Price,  218.  .  (y)  Aidu  Bkt.  L.  214:  6  O.  4»  e^  Ifc 

(V)  Sf  Atkim  V.  Staward,  I  B.  ft  B.  a.  111. 


AcHoM  agamU  Bankrupt,  f«.  903 

nSiftfj  of  the  fiat,  the  court  discharged  the  assignee  upon  a   chap  iz. 
IMmon  appearance  (cr).  Suct.± 

Fneuf^  ^.]  As  to  the  cases  in  which  a  bankrupt  can  be  Process.  && 
llden  to  boil,  and  under  what  circumstances  he  is  privileged 
Ml  arrest,  see  wUfy  Vol.  I.  470,  527,  528.  If  bail  have  been 
It  in  for  a  defendant,  and  he  afterwards  become  a  bankrupt, 
d  obtain  his  certificate  before  the  bail  are  fixed,  the  bail 
IB  be  thereby  discharge<l ;  and  an  earoneretur  may  be  entered 
,  tile  bail-piece,  upon  application  to  the  court  in  term,  or  to 
fudge  in  Tacation(a).  And  see,  as  to  how  far  the  bank- 
ptcjT  of  the  defendant  will  dischai^  the  sheriff  or  the  bail 
lorn,  ante,  Fd.  I.  568. 

TV  DeelartOionJ]  The  declaration  is  filed  or  delivered  as  in  The  Decun- 
lumj  cases.  <'<»• 

ne  Pien^  <^.]  The  general  plea  of  bankruptcy  need  not  be  The  pu»,  &c. 
ined  by  counsel  (/«)  ;  but  a  special  plea  of  bankruptcy  and 
itificate  must(c). 

If  one  of  the  several  defendants  plead  l)ankruptcy,  the  where  one  or 
aintifiT  may  ent<;r  a  noile  prom/ui  as  to  him,  and  proceed  ftMEunt^" 
lamst  the  others  (rf),  wliether  the  action  be  upon  contract  or 
I  tmt ;  upon  which  fiolle  proteqfn  the  plaintiff  will  be  liable 
I  the  costs  of  that  defendant  («).  Such  defendant  need  not 
ive  been  joined  in  the  action,  if  his  certificate  was  obtained 
efore  action  brought.     (See  ante,  651 ). 

In  actions  against  assngnees,  they  may  plead  the  general  General  i«ue 
soe,  and  give   the  special  matter  in    evidence  (/).      Tj^g  by  Assignees, 
fords  **  by  statute  "  snould  be  inserted  in  the  margin  of  the 
lea,  otherwise  it  will  have  only  the  same  effect  as  in  ordinary 

In  actions  ogainst  assignees,  if  the  plaintiff  intend  to  dis-  Notice  of  dis- 
nte  the  petitioning  creditor's  debt,  the  trading,  or  act  <>f  Pipj^,^^.*"" 
■akruptcy,  he  must  "  brfore  issue  joined"  give  notice  to  the 
efenrlants*of  his  intention  to  dispute  some  and  which  of  such 
litters,  otherwise  no  proof  shaA  be  Te<iuired  at  the  trial  of 
be  fects  above  mentioned  (A),  Service  of  this  notice,  at  the 
ime  of  delivering  the  issue,  will  not  be  sufficient  (t)  ;  and 
^  court,  sitting  at  Nisi  Prius,  will  not  enter  into  the 
oestion,  whether  the  defendant's  attorney'  has  or  has  not  un- 
BPtaken  to  accept  of  notice  after  issue  joined,  if  the  fact  be 
iipnted  (t),  Otner  points  as  to  this  notice  have  been  already 
itted(ante,  901). 

The  issne  is  made  up,  and  the  other  proceedings  to  judg- 
eiit  are  the  same,  as  in  ordinary  cases. 

Proof  of  I>ebt  how  far  a  Discontinuance  of  Action,  J^c,"]  By  proof  of  Debt 
tate  6  G.  4,  c.  16,  s.  59,  no  creditor  who  has  brought  an  how  far  a  dl*- 

}  Okmrnbav  ▼•  ArmoMsmi,  4  M00.&  P.  1  Dowl.  32fl,  5.  C;   ChrrutharM  v.  Paime, 

:  G BhUE.  498,  5.  a  ft  Bhig.  270 :  2  Moo.  &P.  429,  5.  C:  Edge 

)  JlmteTVfA.  I  eaO.  V.  Parker,  8  B.  Ac  C.  (W?. 

▼oLi.J71.  t'f)  R.T.  1H38. 

I  te  Arch.  Bkt.  L.  281,  982.  {h)  6  G.  4,  c.  16, 1.  9U.    Sec  the  form, 

I  Seke  V  Jfufham^  1  Wlb.  89.  Chit.  Forms,  A29. 

3  &  4  W.  4,  e.  4:?.  •»  3^  (<)  Rkhmand  v.  Hfajiy,  4  Camp.  20?. 

I  fi  G   4    c  le.  ••  44  :   Arch.  Bkt  L.        (Ap)  IMke  v.  Seudder,  3  C.  dc  P.  232. 
Sm'mnh  ▼.  A166.  S  B.  &  Ad.  177; 
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Boor  hi.   action  against  a  bankrupt  for  a  debt  provable  under  the 

Pabtii.^  mission,  shall  prove  a  debt,  or  have  any  claim  entered  om 

continuance    the  ])roceedings  under  such  commission,  without  relinqoiibim 

of  AcUon,&c  g^^i^  action  ;  and  if  the  bankrupt  shall  l>e  in  prison  orciula^ 

at  the  suit  of  or  detained  by  such  creditor,  he  shall  not 

prove  or  claim  without  giving  a.  sufficient  authority  in  wriil 

for  the  dischai^Q^  of  such   bankrupt ;    and  the  proriu 

claiming  a  debt  under  a  commission  by  a  creditor  shaU 

deemed  an  election  bv  such  creditor  to  take  the  benefit 

such    commistsion  ^wit^h  respect   to   the    debt   so   proved  ll 

claimed  ;  provided  that  ftuch  creditor  shall  not  be  Hahle  to  il 

jmyment  to  the  bankrupt  or  his  assignees^  of  the  costs  t^  mm 

actitm  so  relinquished  by  him  ;  and  that,  where  a  credilff^ 

shall   have  ])rought  tfn   action   against   such   lumkmpt  ol' 

another    person,   his  relinquishing  such   action  against  til 

bankrupt   shall    not  aflect   such   action   against  such  otkv- 

person  :  ])rovided  also,  that  a  creditor  who  has  so  elected  II 

prove  or  claim,  if  the  commission  be  afterwards  suiieneds^ 

may  i>r«->coed  in  the  action  as  if  he  had  not  so  elected ;  andk 

l»ailai)le  nctiims  shall  beat  liberty  to  arrest  the  defendant  di 

tiOTOy  if  he  luv*  not  put  in  bail  below,  or  perfected  \iaS\  above; 

or.  if  the  defendant  has  put  in  bail,  or  perfected  such  bail  to 

have  recouiise  ngjiinst  such  bail,  by  requiring  the  l>ail  below 

to  j)ut  in  and  perfect  hail  above  within  the  first  eight  daysii 

tenn,  after  notice  in  the  Lowhm  Gazt'ttc  of  the  supen!odiii|{ 

such  coniinis«4ion,  and  by  suing  the  hail  upon  their  recogni- 

sfinci*,  if  the  condition  is  broken  (/).     Thero  is  no  need  eft 

formal  <Us('nntiiuiance  of  the  actii^n  before  tlie  plaintiff  proves 

hi**  (U'ht,  or  has  his  claim  entered  on  the  proccfdinp*  under 

the  fiat,  for  the  proof  or  entry  itself  openites  as  a  <li«.'oiitinn- 

ance  of  it  (/,♦').     Jhit  the  plaintiff,  to  hrinir  hinisi'lf  within  the 

act,    must    cither   so   prove   his  <lel)t,  or  have   his   claim  so 

entere<l(//).     And  the  <lefondant  is,  it  seems,  entitled  to  have 

a  sutrirostion  of  the  fact  of  the  jdaintiff  havinir  proved  or  made 

his  claim  enti'red  ujnm  the  ivcord  in  the  action  ;  !>eforo  whict 

the  action  is  not  lecrJilly  terminated,  so  as  t«>  ri'nder  furth:i 

proceedini:s  in  it  by  either  j»arty  irrei;nlar('>).     If  a  creditor 

liowever,  wlio  has  provcil  hi«*  debt,  wen?  afterwanls  to  brinj 

an  action   for  it,  or  proceed   in  an  action  alirady  brouehl 

altliouLrh  his  election  could  not  l)e  jdeade<l  in  bar,  vet  the  cnur 

in  which   snch  action  was  l)rou«;ht  would,  upon  application 

stay  the  proceedinir"*  in  it,  or  an  a])plication  mii^ht  be  mailib 

the  Court  of  Bankruptcy  to  expunge  the  proof  (y>) :  or  if  tin 

bankrupt  were   in    cust<Mly  at   the  .suit  of  the  creditor,  tb 

Court  of  Bankru]»tcy,  uj»on   j)etiti<m,  would  order  him  to  bt 

discharged,  and  probably  make  the  creditor  pay  the  fo>ts(Y) 

In  stri<*tness  jx^rhaps,  nothing  hut  actual  proof,  or  cLiim  o 

the  debt,  ou'cht  to  he  deemed  a  relinquishment  of  an  actioi 

already    brought,    or    of  the   creclitor's   right    to   comnienci 


U)  Sec  the  prior  repealed  act,  41)  G.  .1,  i")  A>m/>  v.  Pf/f^v,  (I  TaunL  549:  Aid 

e.  121,  s.  14.  Bkt.  L.  llo. 

{m)  AfUitM  V.  llritifTPr,  8  Bin;;.  314  ;  I  M.  (p)  HarifjfW  iireetiwomt,  3  B.  &  JM.^ 

&  Scutt.  4:i'<,  S.C.:  K>- p.WiioUejt,\Wn^,  Ah  to  bruighic  an  artiun    in  a  foicifj 

:tM  :    Kr  p.   tlloifr,  1   G1)ii  iSc   J.   271 :  countrv,  see  JSx  p.  fktttnvurtht  \  Del&^ 

Kr  p.  Frith,  M.  Ui5.  Chit.  2HI. 

in)  Augariif  v.  Thoniptwi,  2  M.  &  W.  (y)  Arch  BkL  L.  Uu. 
G17. 
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;  and,  theTefore,  merely  being  assignee  to  the  estate.    Chap.  ix. 

the  party  be  alao  a  cre<ntor,  and  have  proved  liis  debt, ?■""•  *•_ 

m  holden  to  be  no  election («).  Yet  where  a  creditor, 
id  the  bankrupt  in  custody  upon  mesne  process,  pe- 
1  to  be  admitted  to  prove,  and  an  order  was  made 
Dgl^,  the  bankrupt  was  holden  to  be  entitled  to  his 
ge  nutanUTy  upon  the  making  of  the  order  (/^;  and  lo<lg- 
etainer  against  a  bankrupt  in  custody,  ana  afterwards 
;  under  the  commission,  vnW  entitle  the  bankrui)t  to 
:harge  at  the  costs  of  the  creditor (u).  Even  pctition- 
t  the  commission  may  l)e  superseded,  or,  if  found  valid, 
le  party  niaj'  Ije  admitted  to  i)rovo,  or  the  like,  will  be 
.  to  be  withm  the  equity  of  tne  statute,  so  as  to  induce 
irt  of  bankruptcy,  under  circumstances,  to  enjoin  the 
r  from  proceeding  at  law(x),  or  to  make  him  discharge 
ikrupt  out  of  custody  before  the  petition  can  be  enter- 
y).  If  a  creditor  have  two  debts,  perfectly  distinct  in 
latnre,  or  due  in  different  rights,  and  he  prove  one  of 
this  will  not  prevent  him  from  bringing  an  action 

the  bankrupt  for  the  recovery  of  the  other (-;)  ;  and 
:h  the  debt,  upon  which  the  action  is  brought,  was  due 
(jvable  at  the  time  of  proving  the  other  debt  (a),  for 
itute  does  not  apply  to  actions  for  distinct  demands 
t  subsequently  to  the  proof  or  claim  (^).  Where  the 
IF,  after  being  nonsuited,  took  out  a  fiat  against  the 
intj  the  court  refused  to  allow  the  proceedings  to  be 
without  costs  under  the  above  section  (0  G.  4,  r.  IG, 
(c) ;  and  Tindaly  C.  J.,  said,  "  All  that  the  clause  in 
n  directs  is,  that  a  cn^ditor  who  has,  before  the  issuing 
;ommir>sion,  brought  an  action  against  the  bankrupt  in 

of  a  debt  provable  under  the  commission,  may  elect  to 
t,  and  in  that  case  shall  reliiiquiKli  the  sUit,  and  shall 

liable  to  c^jsts  in  respect  thereof.  That  evidently 
it  a  commission  issued  by  a  third  person  ;  and  it  would 
emely  hard  ufton  a  party  to  be  compelled  to  come  in  as 
tor,  and  prove  against  the  estate,  and  also  pay  costs 
the  action  is  discontinued,  without  any  <lefault  on  his 
But  liei-e  the  suit  has  come  to  its  natural  end,  and  tlie 
f  seeks  to  take  advantage  of  his  own  voluntary  act,  in 
» excuse  himself  from  payment  of  costs.  I  therefore 
he  pLiintilf  has  not  brought  himself  within  either  the 
ir  the  intention  of  the  statute." 

ng   Proceedings, "]    Under  the  6  G.  4,  c,  10,  *.   120,  suying  Pro- 
authorizes  the   discliai'ge   of  a  certificated   banknipt  t'cedings. 
n  execution  for  a  del)t  ])i'ovable  under  his  commi.ssion, 

I.  Bkt.  L.  111.  Hnrin/  v.  Greenwood.,  5  Id.  05  :    Dally  v. 

.  Ward,  1  Atk.  153.  WtJJhrgion,  3  D.  &  H.  271 :  Rr  p.  HattmiU, 

.  Jrriftg,  Buck,  MX  1  Atk.  1(»:  Ei  p.  Matthmt^n,  3  Atk.  U17. 

f.  Ou«f,  2  Glyn  &  J.  KM).  {a)  Bridget  v.  MUI0,  1:2  Moore,  !)2. 

.  Boytnnett.  1  Roue,  IMI  :  Er  p.  (b)  F.r   p.   CAorer,   1  Glyn  &  J.  271  : 

f*,Iii.3iM:  an:1soe/':x;;.J(WJ7)A,  Fa  p.  Edwardji,  1  Mon.  &  M 'A.  129:  Rx 

•,r  p.  Dickmm,  Id.  5W.  p.  Sly,  2  Glyn  «r  J.  173 :  /Sr  p.  FjiwanU, 

Cr  p.  Biayd^,  1  Glyn  &  J.  170:  1  Mon.  *  M'A- 116  :  Fj  p.  Schlenngvr,  2 

L  i  Rose,  422:   Arch.  Bkt  L.  Glyn  &  J.  392. 

(r)  Bieke  v.  Noke^,  4  M.  4c  Scott.  568  ; 

M  V.  Madkur,  1  B.  fr  Aid.  121*.  1  Uing.  N.  C.  U9  j  2  Dowl.  890,  S.  C. 


Book  hi. 
Part  it. 


Costs. 


Actions  against  Bankrupts^  ^r. 


the  court  lias 

ment.  the  proceedings 

debt  (J). 


incidentally  the  power  of  staving,  before  J^v^ 
>ceeding8  against  sach  a  bankrupt  for  n^^  * 


Casts,']  By  6  (7.  4^  c.  16,  s,  44,  in  ereiy  action  — 
against  any  person   for  anything  done  in  pnTsuanoe  of  ^ 
act,  if  there  be  a  verdict  for  the  defendant,  or  if  the  ' 
be  nonsmit,  or  discontinue  his  action  after  appearance,  ' 
upon  demurrer  judgpoient  be  given  against  the  pLuntiB^ 
defendant  shall  recover  double  costs.    This  provisioii  doe0 
apply  to  the  case  of  assignees  defendants,  or  tnose  acting 
their  authority  («). 


The  Judg- 
ment. 


The  Judgment,']  The  judgment  is  the  same  as  in 
cases. 


orditf^ 


Exeattiony  6^c,]  As  to  a  ca.  sa,  against  a  bankrupt,  andU^? 

Vol,  I.  450,  470,  628.    As  tojLii^lg 


Execution, 

^'  priWleire  from  arrest,  see  Vol, 

sec  Vol,  1, 432.  And  as  to  an  elegit^  it  is  clear  that  a  ^ 
ment  obtained  even  before  the  benkruptcv  of  a  difiiihiil^,^ 
cannot  be  executed  after  it,  upon  lands  in  "his  jewt'ii  at  te! 
time  of  the  bankruptcy  (/).  But  if  he  had  sold  the  laall  ^ 
previously  to  his  bankruptcy,  and  after  signing  of  the  JB^V"  -^ 
ment,  the  plaintiff  might  still  extend  them  under  an  it- 
git  (a). 
Liability  of  1  onnerly,  if  the  defendant  had  been  twice  a  bankrupt,  ail 
■nd^Sbctiu^  had  not  jmid  16s,  in  the  pound  under  his  second  commiatei 
if  the  plaintiff  knew  of  any  effects  or  lands  belonging  to  hmf 
he  nii^ht  have  seized  tliem  under  afi,/a,  or  elegii^  and  ioUar  f 
extended  them  in  mtisfiEu^tion  of  his  judsTnent.  But  by  the  "* 
6  G,  4,  r.  in,  s.  127,  if  a  person  who  has  Dcf<»re  been  a  hyik« 
rupt,  and  has  obtained  his  certificate,  or  has  cttm pounded  with 
his  creditors,  or  has  been  discharged  by  an  insolvent  aet| 
becomes  biinknipt,  and  obtains  his  certificate,  unless  hisea- 
tate  pHKluces  (after  all  charj^es)  sufficient  to  pay  every  creditar 
under  the  commission  los,  in  the  pound,  such*  certilicate  will 
only  protiH't  his  person^h)  from  arrest  and  imprisounient; 
but  \\\i^fntHre  estate  and  effects  (except  his  tools  of  trade,  and 
nec^SHttry  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife,  and  children^  will  re^  in  the  futsignm 
under  the  commission,  who  will  oe  entitled  to  seize  the  saaa 
in  like  manner  as  they  miglit  have  seized  property  of  whi^ 
such  bankrupt  was  ixissessed  at  the  issuing  of  the  commis- 
sion (t).  And  this  although  the  former  commission  have  been 
superseded r I);  or  although  all  the  former  creditors  did  not 
come  in  under  the  deed  of  composition  (/) ;  or  although  the  par^ 

Id)  Sadler  v.  Oearer,    7  Bing.  7(9:    5        (0  See  Ex  p.  HatMcimmn,  19  Vei.  fli 
Ifoa  &  P.  7rtJ.  S.C.  — .  . 

{f)  Worth  V.  Uuhb,  S  B.  &  Ad.  1/7 :  1 
Dowl.  3J8,  S.  C. :  Camifhera  v.  FVij^n^.  5 
Bing.  i7«> :  2  Moo.  St  P.  430,  .S.  C.  See 
Edge  V.  Parktr,  8  B.  ft  C.  ^^  w  to  what 
cnec  are  not  within  the  flrat  part  of  the 
44th  section  of  (>  G.  4,  c.  16*  at  to  the  limi- 
tation of  action*. 

(/)  See  Tidd.  93G :  IP.  Wmi.  739. 

/jr)  Tidd.  iKJ^ 

(At  Sec  Carew  v.  Ed«ard$,  2  DowL  QSL 


This  section  vents  the  bankmnfi 
in  his  assij^nce*  absolutelT.  uA  doei  wl 
lefl\c  him  r\'en  a  right  nf  action.  su1i|kC 
to  their  interference.  <  1  oMfi«r  v.  AMkwA, 
3Nev.  &P.a»).  It  seems  this  cnactmnt 
extends  to  caiea  where  the  former  haak- 
ruptcy  and  certiflrate  were  anterior  to  tki 
sutute.  (See  Robtrtmm  t.  Stwv,  SB.* 
Ad.  33R). 
{k)  Thamttm  \\  naOaM,  1  Doug.  46& 
I/)   Stttughter  v.  Cfteyne,  1  M.  ft  SeLltt 
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l(  adviBt^ge  of  this  inrafficiency  of  the  second  eertiiicale  csap.  h. 
undf  ij^ed  it(«t).  But  a  compontion  with  a  eeriaxa  ^"^'^ 
tfoditofi,  as  for  hirtanee  with  joint  creditors  only  («), 
Mmiition  with  all  hia  creditors  geiieialljr,  if  he  have 
iiw  paid  them  20v.  in  the  pooad  hefbre  his  bank- 
r(»)^  wOl  not  depriTe  a  bankrupt  of  the  Ijenefit  of  his 
i^  This  section  is  similar  to  sect.  9  of  the  repealed 
^5G,2y€.90^  except  in  the  concluding  words.  By 
Mied  statute,  the  future  estate  of  the  bankrupt  who 
dhis  certificate  under  circumstances  mentioned  in  this 
hvti  whose  estate  had  not  paid  15«.  in  the  pound,  was 
bble  to  creditors  in  the  same  manner  as  before  the 
of  that  act;  but,  by  the  present  statute,  all  the  future 
tftted  in  the  assignees  imder  the  commission,  and  they 
resent  vested  interest  in  such  future  property  from  the 
iie  aangnment(/>).  And  it  has  been  held,  that,  as 
ion  prutecUi  the  person  of  the  bankrupt,  and  vests 
srty  in  the  assignees  under  the  commission,  no  action 
iffAinst  the  bankrupt  for  a  debt  due  prior  to  his  com- 
uthoueh  he  had  compounded  with  his  creditors  before 
te  bankrupt,  and  his  estate  had  not  paid  158.  in  the 
ider  the  commission  (^).  If  the  bankrupt  has  not 
his  certificate  under  the  first  commission,  a  certificate 
under  the  second  is  absolutely  void  at  law  (r).  A 
nmission  against  a  bankrupt,  whose  effects  have  not 
in  the  pound,  is  also  void  (g). 

oikrupt  be  in  custody  in  execution  for  a  debt  prov-  Discharge  on 
fr  the  commission,  and  obtain  his  certificate,  he  may  cj^jSJe. 
arced  upon  application  to  any  judee  of  the  court 
judgment  was  obtained  (f).  l^or  this  purpose,  take 
wumi  before  a  judge^  and  after  thai  Cif  not  attended  tpj 
summons;  and  upon  producing  the  certificatey  which 
!  been  duly  enroiled{u),  and  an  affidavit  that  the  dfht 
rfore  the  bankruptcy y  and  that  the  certificate  had  been 
mthout  fraudy  the  judge  will  make  an  order  for  the 
*s  discharge.  The  l)ankrupt  will  be  entitled  to  his 
,  though  he  has  neglected  to  plead  his  certificate,  and 
d  to  give  a  coqnorit^x).  Also,  before  the  bankrupt 
ned  his  certificate,  a  creditor  at  whose  suit  he  is  in 
hall  not  be  allowed  to  prove  his  debt  under  the  com- 
until  he  have  first  given  a  sufficient  authority  in 
)r  the  dischaige  of  such  bankrupt  (y). 

^oints  as  fo.]  As  to  proceedings  against  members  of  other  Poinu 

as  ta 

r  T.  Cbnim,  5  T.  R.  S»7*  O  ^  O.  4,  c.  16,  %,  136.  Sec  Vol.  1. 605, 

▼.  Shaketpeart,   13   East,  117.  and  the  canes  there  cited :  and  Arrh. 

fikt.  L.  210,  211.    It  leeras  that  this  seo- 

,  awrerfty,  3  M.  ft  SeL  78.  tion  does  not  protect  the  gvodM  of  the 

JtoWiMPfh    1   Men.   8c  M*A.  bankrupt    {SeeHanmmv.Biakey^lMoo. 

dk  P.  261 :  4  Bing.  4»3.  &  C  .•  but  see  Lit- 

.  N«*w,  1  M.  &  M.  303 :  aDd  terv.  MandOl,  1  B.  &  P.  427). 

T.  Seore,  3  B.  &  Ad.  .338.  (m)  See  Jaeobt  y.  PhUHp*,  2  Dowl.  7I6. 

nrUmm,  1  M.  4c  R.  580 :  7B.  (x)  Ogieaid  v.  WilHanu,  5  Dowl.  15». 

r..-  Feu-ttT  r.  Cotter,  10  B.  8c  See  fully  as  to  his  discharge.   Vol.  I. 

MM  ▼.  Cftenitt,  8  Bing.  316  i  117. 

459,  S.a  (If)  6  Q.  4,  c  16,  s.  50.    See  Arch.  Bkt. 

r.  Chtter.  10  B.  &  C.  427:  see  L.  109,  231 :  ante,  903. 
f,  6  DowL  130L 
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parliament,  sabject  to  the  bankrapt  laws,  see  mle, 
against  traders  subject  to  the  bankrupt  laws,  potiy  9Sl ; 
as  to  the  time  limited  for  bringing  actions  against  asrigneet, 
see  Arch.  Btt,  Z.  901.  And  as  to  actions  against  the  con 
sionera  or  messengers,  see  Arch,  BH,  Z.  13.  By  statute 
W.  4,  c.  42,  8.  9y  aiUty  661,  in  the  case  of  a  joint  dei 
where  one  of  the  parties  has  become  bankrupt  and  obt 
his  certificate,  there  is  no  occasion  to  join  bun  in  the  i 
as  a  defendant. 
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CHAPTER  X. 

ACnOKS   BY   AXD   AGAINST  IDIOTS  AND   LITNATICS.  Cbap.  x. 


)IOTS  and  lunatics  may  be  holden  to  bail,  and  arrested,  Anwt  of. 

fee  same  manner   and  under  the  same  circumstances  as 

rpersMins;  and  the  court  will  not  discharge  them  out  of 

MY  on  account  of  their  insanity  (a),  even  although  the 

of  their  insanity  have  been  established  by  a  commission 

anacy  previously  to  the  arrest (6).     Nor*  will  the  court 

r  an  erfmeretnr  to  be  entered  on  the  bail-piece,  merely  on 

mt  of  the  insanity  of  the  principal (c) ;  but  the  bail  must 

er  him  in  their  di8chai^(a). 

1  idiot  plaintiff  must  appear  in  person,  and  then  any  one  ProceedinM. 

piavs  to  be  admitted  as  his  foend  may  sue  for  him(e) ;  *^'  ^  ^"°** 
ffendant,  he  must  also  appear  in  person,  and   any  one 

can  make  a  better  defence  shall  be  allowed  to  defend  for 
(e).  Where  a  plaintiff  had  been  delirious,  and,  on  appa- 
ly  recoverine,  he  brought  an  action  against  his  bankers  to 
rer  money  belonging  to  him  in  their  hands,  the  court 
Id  not  oblige  him  to  give  an  indemnity  to  the  bankers,  on 
Dent  by  them  to  him  of  the  sum  for  which  the  action  was 

«htoO. 

lunatic  sues  and  defends  in  the  same  manner  as  other  By  Lunatic 

Jns:  if  of  age,  either  in  person  or  by  attorney;  if  under 

he  must  sue  by  prochein  amy  or  guardian,  and  defend  by 

dian,  as  mentioned  ante^  889,  890.     When  the  defendant 

a  lunatic,  and  a  distringas  issued  to  which  there  was  a 

n  of  nulla  bona  and  twn  est  inventus ;  an  affidavit  having 

produced  that  it  was  known  where  the  lunatic  was 
Xy  but  that  his  keeper  refused  to  allow  him  to  be  seen  so 
be  might  be  served,  the  court  notwithstanding  refused  to 

an  appearance  to  be  entered  for  him,  and  suggested  that 
edings  should  be  taken  against  the  keeper (^). 
e  wife  of  a  lunatic  who  nas  no  committee,  has  a  suffi-  Richt  to  sue 
implied  authority  to  sue  in  his  name  for  debts  due  to  Jj^JJJ**'^  ** 
A)  ;    or  to  apply  for  his  discharge  under   the  Small 
OTS'  Act(t). 

to  the  limitation  of  a  writ  of  error,   see  ante^  Vol,  L  Error. 

347. 

i  to  the  service  of  an  ejectment  in  case  of  lunacy,  see  Ejectment. 

742. 

nr«cr  ▼.  Fame^,  4  T.  R.  121:  Ker-       {«)  BtmHe^a  Cue,  4  Co.  124:  ne  Co. 
Wwi— II.  2  Id.  390.  Lit  135  :  and  ante,  VoL  I.  49. 


/taCe,  VoL  I.  4ra:  Steel  ▼.  Akm,  2       (/l  Hope  v.  Wateen,  2  Leg.  Oba.  413. 

P.  9K.  per  Puttmen,  J. :  Tidd.  New  Prac.  S85. 
?,  VoL  L  635:  Iba€mm  ▼.  Lord       ig)  Starkie  r.  SkUberk^  6  DowL  fti. 
r,  6T.  R.  IXl  (A)  Aoe*  v.  Slade,  7  Dowl.  22. 

p»  Vol.  h  flBS.  (<)  Oa^  ▼.  Bowler,  fi  Nev.  &  M.  814. 
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CHAPTER  XI. 

ACTIONS  AGAINST  JU8TICBS  OF  PSACBy  002IBTA]iLE^  &G. 


Ltotetkmof     lAmUatum   of   Action.']  ACTIONS    against    jusUoBl 
^^^"  peace  (rt)  for  anything  done  by  them  in  the  execation  rfti 

tj^coniiui-  office (6),  or  against  constables^  headboronghs^  or  othw 
biet,  &c  sons  acting  by  their  orders  or  in  their  aid,  must  be  comiMi 
within  six  calendar  months  after  the  cause  of  action  bai 
crued(<;).  The  six  months  are  to  be  reckoned  exduai 
the  day  of  committing  the  act(<^);  for  instance,  if  ibs 
prisonment  or  cause  of  action  ends  on  the  14th  of  DecM 
it  is  a  sufficient  commencement  of  the  action  if  the  writ  i 
on  the  14th  of  June(0).  In  case  of  a  continuing  impii 
ment,  a  justice  is  liable  to  answer  for  such  part  of  it  ml 
under  his  warrant  as  was  within  six  calendar  months  b 
the  action  commenced  f/).  In  case  of  an  action  for  a  dii 
for  cliurch-rate,  the  three  months  limited  for  briiigi]i|| 
action  are  to  be  reckoned  from  the  time  at  whidi  the  du 
wiis  sold(^).  If  the  writ  upon  which  the  plaintiff  dec 
has  not  been  sued  out  within  the  six  months,  and  the  n 
does  not,  as  it  usually  does  and  ought  to  do,  state  the  d 
the  issuing  of  the  first  writ,  proof  must  be  given  at  the 
that  it  was  regularly  continued  down  from  a  writ  sod 
within  that  time  (A). 
Against  om-  Actions  brouc;ht  against  officers  of  the  customs^  &c 
and  Custom?,  anything  done  by  them  in  the  execution  of  their  duty, 
be  coininenced  within  six  lunar Tt)  months (^');  askd.  m 
against  officers  of  the  excise,  &C.,  within  three  cal 
months (X),  after  the  cause  of  action  has  accrued (/). 


Notice  of 
Action.  &c. 
Against  Jus- 
tices. 


Notice  of  Actiony  Dtmand  of  Warranty  ^c]  Before  f 
tion  can  be  commenced  against  a  justice  ot  peace  (a 
anything  done(fi)  by  him  m  the  execution  of  nis  dni 
the  attorney  or  agent  for  the  plaintiff  (/>)  must,  one  ca] 
month  at  least (^)  previously  to  his  suing  out  any  writ  Sj 
any  such  justice,  or  causing  him  to  be  ser\'ed  with  pi 


(a)  See  fully,  Bum's  J.,  S8th  ed.,  tit. 
"  Justices,"  "  Constables." 

(6)  See  cases  cited  hi  note  (n),  xr\fra. 

(c)  24  G.  2.  c.  44,  s.  8:  7  dc  8  G.  4.  c.  29, 
s.  7»:  7  &  8  G.  4,  c  30.  s.  41.  Sec  the 
statute  and  cases  cited  in  3  Burn's  J., 
2Hthed.495:  1  Id.WtS. 

{d)  Clarke  v.  Darw,  4  Moore,  465: 
Hardy  v.  Hj^le,  4  M.  &  R.  29S. 

(r)  Hardy  v.  H^f,  9  B.  &  C.  603. 

if)  MoMty  V.  Johnmm,  li  East,  67. 

Or)  Collitu  V.  Rom,  5  M.  dc  W.  194. 

(A)  Wejiton  V.  Fowmitr,  14  East,  491. 
See  the  mode  of  enttrinf  and  continuing 
the  writ,  />o«rf,924. 

(t)  Cndter  v.  Mactavith,  1  Bing.  307;  8 
Moore.  «J5,  S.  C. 

(j\  6  G.  4,  c.  108,  s.  97. 

;k)  7&8G.  4,  c.  53,  S.115. 

(/)  See  Saunders  v.  Saunders,  2  East* 
2.U:  Godin  v.  Ferris^  2  H.  Bl.  14. 


(m)  See  the  24  G.  S.  c.  44.  Ai 
who  is  a  Justice  within  it,  ne  • 
}VWianu,  3  B.  &  C  762;  5  D.  t 
&  C:  Morgan  ▼.  Palmer,  9  B.  ft 
BrirgMV.  Et>eiyn,  2  H.  Bl.  114: 
V.  Ouringtony  3  Wils.  275 :  3  Burt 
28,587. 

(n)  WrWU  V.  JFforfMs,  Hiitt,  C 
458:  see  Fletcher  v.  QrmnwmL 
34:  Charleeworth  v.  Rudgmd,  1  G 

(o)  What  acts  entitle  aJuMia 
notice,  see  3  Bum's  J.,  £8tn  cd.  i 
cases  there  collected:  RoaclTS: 
V.  Side*,  9  B.  ^  C.  800:  F^rtm 
/ioffM,  3  B.&  Aid. 330:  Wedg^r.i 
1  Nev.  &  P.  665. 

(p)  As  to  notice  of  action  by 
tomey  for  an  infant,  see  De  Gs« 
Letvie,  2  Per.  &  D.  2tt3L 

(q)  See  Qutte  v.  Burdett,  3  T.  ] 


Jetiont  against  Juitice^,  ConstabUsg  ^c.  9 1 1 

ttlirer  to  him  a  notice  in  ii^Titing  of  such  intended  writ,  &c.,  Chap.  xi. 
r  leave  .>uch  notice  at  his  usual  place  of  abode;  in  which 
otice  the  cause  of  action  shall  be  clearly  and  explicitly 
iflteJ(r),  and  the  name  of  such  attorney  or  agent,  and  his 
liceofahufle,  s!uill  be  indorsed  thereon  («);  and  the  attorney 
ra^nt  shall  l>e  vntitWd  to  the  fee  of  20ir.  for  prejiaring  and 
smug  such  notice,  and  no  more.  And  if  tlie  plaintitf  fail 
>  prove  such  notice  at  the  trial,  the  justice  shall  recover  a 
Hoict  and  co;<ts(f),  and  the  plaintiff  shall  not  give  uvidenco 
faay  cause  of  action  except  ttiat  mentioned  in  the  notice  (m). 
k  has  been  universally  held,  that  where  a  magistmte  bond  fide 
llirres  or  supposes  he  is  acting  in  the  execution  of  hi^^  duty  as 
Khylie  is  within  the  protection  of  this  clause(ir).  But  wfiere 
M  act  in  question  has  not  l>een  done  in  the  capacity  of  a  jus- 
Be,  and  cannot  be  referred  to  that  character,  notice  is  not 
spoiled (jf).  Thus  it  is  not  required  in  an  action  against  a 
■lice  for  not  being  duly  qualified  (;).  And  a  party  making 
wmngfiil  di 'stress  for  two  causes,  as  to  one  of  which  he  is 
ilitlea  to  notice  of  action,  is  nevertheless  liable  in  trespass, 
\  to  the  other  (a).  The  statute  extends  only  to  actions  of 
irt(^).  The  mouth  begins  with,  and  includes,  the  day  on 
Uch  the  notice  was  8er\'ed(<;). 

Before  an  action  can  be  commenced  against  an  officer  of  the  Agaia^t  oin- 
ndse  or  customs,  or  any  person  acting  by  his  orders  or  in  S'custMiu.** 
IB  aid  ((f),  for  anything  done  by  him  in  the  execution  of  his 
Bty^«),  tne  attorney  or  agent  for  the  plaintiff  must,  one  calendar 
Mntii,  at  least,  previously  to  his  suing  out  any  writ  or  i>ro- 
M  against  such  officer,  deliver  to  him,  or  leave  for  him  at 
b  usual  place  of  abode,  a  notice  in  writing,  stating  clearly 
nd  explicitly  the  c-uuse  of  action  (/),  and  the  names  and 
laoes  of  abode  (^)  of  the  plaintiff  and  of  the  attoniey  or 
^t  respectively,  and  the  ])laintiff  shall  not  give  evidence  of 
Dy  cause  of  action  not  contained  in  the  notice  (Ji),  The  no- 
ce  of  action  must  be  proved  in  the  first  instance  1>efore  any 
ther  evidence  is  ^ven  (t). 

Before  any  action  can  be  brought  against  the  constable  or  Afmin^tCon- 
ther  officer  or  person  for  anything  done  in  pursuance  of  the  unSl^' ^^'g 
4r  8  6r.  4,  c.  29,  8,  80,  notice  in  wTiting,  and  of  the  cause  g.  4,  c/^. 
WRof,  must  be  given  to  the  defendant  one  calendar  month 
\  least  before  the  commencement  of  tlie  action;  and  the 
flker,  &c.,  may  tender  amends,  &c.  (X). 
Also,  when  an  action  is  intended  to  be  brought  against  a  Demand  of 

Warrant. 

(r1  At  to  the  fann  of  luch  notice,  lee  3  22():  Irving  w.  FVI/xm,  4  T.  R.  445 :  Green- 

■iB'tJ^  iffth  ed.  Sm,  and  csms  there  trnvv.  Hartt.  Id.  ATia:    WaUnre  v.  Smith, 

fleetod:  Chit.  Fonn%  Xi,\.  A  East,  lUx  WUliama  v.  fii/r^ftw*, 3 TaunL 

(«)  Aa  to  the  indor^eiuents,  Ac.,  Me  3  127* 

um'aJ..  «Ch  ed.  Wti.  (r)  .See  lianM  v.    WUmn.  .IT.  K.  I : 

<!}  i4  G.  2,  c.  44,  t.  3.  iter  v.  Mro^,  1  R  &  P.  187*.    N'Won  v. 

(■)  M.  SA.  MUtrr,  2  Chit.  Hep.  140:  Rohc.  4G1. 
U)  Wtigt  V.  Berkflew^  1  Nev.  &  p.  665.        (/}  .See  note  (r),  mtpra, 
in  JmmtM  V.  tewndnrtf,  10  Bins.  4S0 ;  4       (ir)  It  will  be  ubswrred  that  the  xUtutc 

00.  4e  Scott,    3l6t    fi.  C:    Morgan  v.  requires  the  statement  of  the  plalntifTs 

ilHv,  2  B.  Ab  C.  729:    Utrt  v.  Reid,  plat-e  of  ^bode,  and  iM)t  of  his  business, 

■ke,  X.  (See  Jo/uuuh  v.  /x«irf,  1  M.  dc  M.  444). 
(SI  ITf^  ▼.  Huftofi.  Holt,  408.  (A)  C,  G.  4,  c  10i(.  sa.  U3,  IM :  7  Ae  8  G.  4, 

fa)  LiamoiU  r.  JiMtfftail,  7  DowL  4A9.  e.  .V),  1. 114.   See  note  (r).  ntpra.    .Sec  the 


(ft)  B.  N.  P.  84^  form  of  the  notice,  Chit.  Fomis.  S32. 

M  S4  G.  S,  e.  44^  C  1:  Ourlr  v.  BurdUt,       (i)  Johnmm  v.  Lord,  1  M.  Uc  M.  444. 
T.  ILttL    See  Um  form  of  the  notioe,       (*)  7&  0  G.  4,c2),  s.75:  7&UO.4,0. 


Ul.FoniM.5.1L  30,1.41. 

M  Sn  OemmU  ▼.  Ktm,  2  Smith, 
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Actions  agaiiut  Justices,  Cmutabht,  fe. 


1 


MooK  III.    constaMe  or  other  officer  (H,  or  any  penon  acting 

-_l^Li!i_  onler  or  in  his  iiid,  for  anything  done  by  him  in  obcA 

a  warnint  under  the  hand  and  seal  of  a  justice  of  pcM 

demand  in  writing  of  the  perusal  and  copy  ofsochw 

signed  }>y  the  party  demanding  the  same,  (or  byU 

ney)  (/«),  must  he  made,  or  left  at  the  usual  ^place  of  • 

such  eonstiibic  or  officer  (o),  by  the  plaintiflr  or  his  I 

or  agent ;  and  if  the  perusal  and  coi>y  of  the  waimd 

ll^ranted  within  six  days  after  being  tnus  demanded,  (« 

the  action  has  bei'n  commenced)  (^)y  the  plaintiff  ms 

his  action  against  the  coiist^ible  or  other  officer  alone; 

such  peruxal  and  copv  U*  grant tnl,  then,  if  the  plaii 

the  constable,  &c.,  wfthout  making  the  justice  alM)  i 

upon  ]>roof  of  the  warrant  at  the  trial,  the  jnir  sh 

a  verdict  for  the  defendant,  notwithstanding  any  d 

juris<liction  in  the  justice  who  made  the  warrant.    0 

action  be  brought  jointly  against  the  justice  and  sq 

stable,  &c.,  then,  uiM>n  proof  of  the  warrant,  the  ju 

find  a  verdict  for  such  constable;  but  if  they  find  a 

also  against  the  justice,  he  sluill  jMiy  t<»  the  plaintiff 

his  costs  in  the  action,  as  idso  such  costs  as  the  plaint 

have  Ik'CU  oblig^^d  to  pay  to  the  other  defendant  (9). 

be  as  well  to  mention,  that  tliis  relates  to  actions  of 

and  on  tlie  case  only  (r),  and  not  to  assHmjmt  ( j),  replf 

or  tlie  like. 


H-laration. 
rime. 


J>eclaratioH,']    The    remits   must  bo  lai<I   in  the  coi 

whieli  tile  facts  complained  nf  weiv  counnitted,  in  all 

of  tresjiass  or  on  the  ease,  a^ain>t  justices  of  peai-e,  nil 

bailiffs  of  eities  or  towns  eorponite,  headburoughs,  jwr 

const^ibles,  tithing-nien,  churchwardens,  \'c.,  or  other 

acting  in  their  aid  or  by  their  command  (//),  and  in 

against  ofheers  of  the  customs  (/•)  or  exeise  (,v),  or 

•acting  in  their  aid,  for  ^inytliing  done  in  execution  < 

rcspeeiive  otfiees.     And  the  siine  in  actions  against  a 

jK'iNons  holding  a  puMie  enijil<»ynunt,  civil  or  militar 

out  of  this  kin^^doni,  having'  thereby  authority  to  col 

safe  custo<ly  ;  or  if  the  fact  be  ronimittrcl  out  of  the  ki 

the  plaintin  may  lay  the  matti-r  as  haviiiir  been  done  a 

minster,  or  in  the  county  in  which  the  defendant  ^ball  t 

side  (c).  The  declaraiion  is  in  fonu  the  .s«une  us  in  ordimn 

I  and  other      Plea    and  other  J^i-oecnlhti/n,  cVr.]    By  >overal   stati 


</)  See  the  statutes  and  caso«  In  1 
Riim'rtJ..  2Hlh  eti.  KV:  llnrf^-r  \.  Oirr, 
7  T.  H.  :»7(»;  Bui.  X.  I».  :;4:  Entirk  v.  Car- 
riiiirtuit,  '2  WjU.  -^/."i.  ItcxtvmU  to  f^aulcrs, 

1  (iiiw.  Hep  JI7. 

(Ml)  Mf  1  nun)'ftJ.,i>l!th  c<I.  }ko:  Stnnh 
wChuke,  4  B.  &  Ad.  11.1.  l^nv^y.  Mvt- 
x,t,K*-f,  •>  B.  A:  P.  l.'ril  ;  :J  Kny.  mi,  .S.  (.: 
l\ft'rthu»itf  V.  (ti/ijin >»,.'{  K>|».  ±ie,'.  Mf.iiy 
V.  Ijr-tfh,  :i  Uurr.  I74:f:  Sli'ti'H  v.  lir'-r-n, 
r>  hnsl.  A'CI;  C'MJ/My  v.  Ih-nh-y,  '2  K  l». 
rA->^  n.:  Amm.,  1  Str.  44«;.  IhU  v.  t!.ii.ffy. 

2  M.  \-  Kcl.  i!5ii:  TttttMnUd  v.  CrH:i.u.f.  1 
D   iV  Aid.  227.    Partim\.  jyuiiumn,  [\  Id 

in)  1  Bum's  J.,  2j{th  cd.  lai:  Jury  *■. 
Orcftard,  2  B.  &  p.   \2,    See  the  fomK 


Chit.  Form:*.  XM. 

"    Stf  Ci'irk*'  V.  Dnrty,  4  M 
1  Ihim>,  J.  :JHtli  etl.84:;. 

(/»)  .h>nrM\,  l'nut:*irm,b  Taftt. 

(7)  -M(;.  :?.  c.  44.  S.H. 

(/•)  LMrw*v.  (ifttiiintf,  3  C.  Jt  F 

(*)  Bu!l.  N.  1>.  i>4. 

it)  Flrtrhfr  V.    fVilkOiM,    6    I 
tf'tttvhi.ii*,'  V.  Kmif,  4  B.  d:  C. 
\  li.i'.''7.  .V  C 

(I/)  Jl  .1.  l,c.  !:»,  1...-1:  7  JkHC 
f.  7.'i:  e.  :«»,  *.  41.  Se;-  IMtun  y 
ciWii  1  rr  rur.,  ."1  Hiiif;.  'SKK 

{.)  tUi.  4,  c.  UHt,  ».97. 

W)  7&M(J.  4,  c.  M,*.  Hi 

O  42  (t.  3,  V.  ii5,  s.  G:  aodi 
c.  H«, ».  ifl' 
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■  against  justices  of  peace,  constables,  &c.,  officers  of  chap.  xi. 
and  cQstomfl,  &c.,  and  all  other  persons  hold  in  ju:  public  p^^^^u,„, 
pnentA,  and  having  authority  to  commit  to  safe  custody,  &r. 
ve  mentioned,  for  anything  done  by  them  in  execution 
ir  rofpective  offices,  the  defendants  are  not  bound  to 
any  matter  of  justification,  &c.,  specially,  but  may  give 
evidence  under  the  g^tieral  issue (b).     The  words  "by 
s"  should  be  inserted  in  the  margin  of  the  plea,  other- 
•  will  have  only  the  same  effect  as  in  ordinary  cases  (c). 
B  a  person  is  not  an  officer  within  the  meaning  of  these 
lenta,  though  he  may  have  supposed  he  was  so,  he  is 
.thin  the  protection  given  by  them  (d), 

tkes  of  peace  (^),  and  officers  of  the  customs  and  ex-  Tender  of 
%  and  constables  and  other  officers  and  persons  acting  Amendi  and 
the  7  <$r  8  G.  4,  c.  20,  or  7  ^  B  G.  4,  c.  30  (p),  may  cJ^'  '"*' 
mmends  before  action  brought,  and  plead  sucli  tender, 
er  with  the  general  issue  or  other  plea,  with  the  leave 
court ;  or,  if  they  have  neglected  to  tender  amends,  or 
nder  be  insufficient,  they  may  pay  money  into  court 
after  issue  joined  and  notice  of  trial  given)  (A);  and 
proceedings  are  thereupon  to  be  had  as  in  oidinary 

\  plaintiff  is  bound,  by  the  statutes  above  mentioned,  to  i^oof  of  No- 

at  the  trial  the  service  of  the  notice,  otherwise  the  de-  ''*^'* 

Qtsliall  be  entitled  to  a  verdict;  and  he  is  restricted  in 

tiof  by  this  notice,  in  the  same  manner  as  he  is  by  a  bill 

ticulars(i:). 

to  damages  in  actions  against  justices  of  peace  (/),  and  Damagen. 

tions  against  officers  of  the  excise  or  customs,  see  arU€y 

t$J\   If  the  plaintiff  obtain  a  verdict,  still,  in  actions  Cnsu. 
st  officers  of  the   customs  or  excise,   he  shall   not   be  For  the  Plain- 
ed to  costs,  if  the  judge  certify  that  there  was  probable  ^^^' 
for  the  seizure,  &c.  (m).     And  by  the  43  G,  3,  c.  141,  *.  1, 
I  actions  against  any  justice  of  the  peace,  on  account  of 
conviction  made  by  him  under  any  act  of  ])arliament, 
T  any   act   done   by  him  for  levying  any   penalty,   or 
shending  any  j>arty,  or  for  carrying  such  conviction  into 
:,  in  case  such  conviction  shall  have  been  quashed,  the 
tiff,  besides  the  value  and  amount  of  the  penalty  levied 
.  him,  (if  any),  shall  not  recover  any  greater  (damages 
twopence,  nor  any  costs,  imlcss  it  be  expi-essly  alleged 
e  declaration  in  the  action,  (which  action  snail  l)e  on  the 
only),  that  the  acts  conii)lained  of  were  done  maliciously 

n  J.  1,  c  12,  S.5:  7  *  ft  G.  4,  c.  2f).        (tr)  7*8  G.  4,  c  2?»,  8.  7.1 :  7  &  H  O.  4. 

c  ari,  ft.  41:  4i  G.  3,  c.  HA,  ».  6:  6  c.  30.  b.  41. 

^  IDB.  K.  5#7  :   7  &  «  G.  4.  c.  51.  A.        ih\  Nenttir  v.  Krwnmtl},  .T  B.  &  C.  l.Wi 

^tt  1  Bum's  J.«  28th  ed.  M4;  3  Id.  unri  sec  DfrajinrM  v  H(iy»t  5  Taunu  33:  2 

Mariib.  .'Cfi,  .S'.  C 
R.T.  IJTO.  (»)  Sire  OiMuium  v.  JifiU,  -2  W.  HI.  859: 

Ofjpri  v.  Pkur^t  8   Moore,  4(I0;  1  Strti^T  v.  Martf/r.  (i  i»p.  in4:  OJhtu  y. 

M,  S.  C:   Jun^i»  V.  WiUiatM,  3  B.  Mt.ixiin,  1  H.  HI.  244. 
70:  5  D.  A  R.  G54,  .S.  C  ik)  St-e  '-trinetr  v.  yarfj/r.  l\  Vsp.  134. 

?*G.  2,  &  44.  M.  2,  4 :   7  &  «  G.  4.  c.         (/)  Sw  Mtttnty  v.  J«>f,nx,.n,  \J  Kast,  f)7. 
73:  7  &  S  G.  4.  c.  3U,  m.  41.    See  3        {m)  2  G.  4,  r.  1(W,  h.  !h;:  7  ^:  H  ('•  4,  c. 

W.,  2Rth  ed.  B03.  2?),  b.  7iS;  e.  30,  s.  41 :  7  *  H  G.  4.  c.  M,  s. 

8G.  4,  c  ]i«,  ic.  95,  96:  7  *  0  G.  4,  11<).    .Si>e  Ijtugher  v.  Brrfii,  j  U.  dc  Aid. 

«.  lilt.  117.  762;  1  D.  di  K.  417«  &  C. 
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and  without  reaaonaUe  or  probable  caiue.  And  bjr  wdii 
the  plaintiff  is  not  to  recoTer  any  penalty  or  dam^gw  or  • 
whatsoever,  in  caae  the  justice  shall  prove  at  the  trial 
the  plaintiff  was  guilty  of  the  ofience  for  which  he  wh 
victed,  and  that  he  has  nndervone  no  greater  pnniihmeiit 
was  assigned  by  law  for  sacn  offence  ^i»}.  This  ststate 
protects  the  magistrate  where  there  Ium  been  a  eonvi 
quashed.  Bat  an  informal  one  is  enongfa,  as  where  the 
rant  of  commitment  wisely  recited  an  information  by  ' 
which  was,  in  fiact,  kid  by  T.  O.  (o).  Bat  if,  in  ■ 
against  justices,  constables,  &c.,  the  jud^  certify  the 
injury  was  wilfuUv  and  maUcioualy  committed,  it  asBa 
plaintiff  is  entitled  to  double  costs  (p). 

The  defendant,  if  he  have  a  veraict,  or  if  the  plainl 
nonsuit  or  discontinue  the  action,  is  entitled  to  doable 
in  actions  against  justices,  constables,  &c.  (q) ;  to  trridc 
in  actions  against  officers  of  customs  or  excise  (r) ;  a 
double  costs  in  actions  against  other  persona  holdmg  ; 
employment,  civil  or  military,  in  or  out  of  the  kiiu|don 
having  power  to  commit  to  safe  cust€>dy(«).  Wheiej 
action  against  magistrates  for  an  act  done  in  the  perftr 
of  their  duty  as  such,  the  plaintiff  obtained  a  rule  of  oo 
remove  the  action  to  a  county  different  from  that  in 
it  was  brought,  he  undertaking  by  the  rule  to  -  pay  tl 
fendants'  costs  of  the  removal,  the  defendants  obtained 
diet,  it  was  held  tliat  the  defendants'  costs  of  the  n 
were  not  to  be  doubled  under  the  7  Jac,  1,  c.  6,  and  21 . 
c.  12(<).  In  order  to  entitle  an  officer  to  double  or 
costs  under  these  statutes,  he  must  obtain  a  certifioat 
the  judge,  at  ur  after  the  trial,  that  the  action  was  h 
aguiust  him  as  such  officer,  for  something  done  by  him 
execution  of  his  dutv(«).  And  it  has  been  lately  held, 
certificate  that  the  cfefendant  was  churchwarden,  and  ac 
virtue  of  his  office,  to  entitle  him  to  double  ooeta  nni 
statute  7  Jac,  1,  c,  6y  need  not  be  granted  immediatd 
the  trial  of  the  cause ;  and  where  the  plaintiff  was  non 
it  was  oousidered  tliat  the  judge  before  whom  the  cam 
tried,  might,  after  an  interval  of  four  years,  upon  an  a; 
that  the  defendant  was  within  the  provisions  of  the  f 
grant  a  certificate  to  entitle  him  to  double  coets  («}. 


(»)  43G.  3,  c  141:  M«  7  &  8  G.  4,  c. 
»,  «.  75 :  see  7  &  8  G.  4,  c.  30.  ».  41 :  ante. 
Vol  I.  326.  See  Botfira  v.  Jcne»,  3  B.  & 
C.  4(19  ;  5  D.  Ai  R.  dtfB,  5.  C-  Gnv  ▼. 
Conkmm,  16  Ewt.  13:  and  Burle^  \.  Be- 
thmne,  S  Taunt  84. 

(o»  Mane^  v.Johnmm,  12  East,  67. 

(P)24G.2,c.44...7. 

*  iPJJ'  '•<=•*=  *>  J-  J.  «■•  12:  and  see 
7  AH  G.  4,  c  29. 1.  75:  7  A  8  O.  4,  c  30, 
».  41 :  Hbmehard  ▼.  BmmUf,  3  M.  fr  Sel. 
131 :  Matkey  v.  GonMen,  1  DowL  4S3. 
bee  1  Bum's  J.,  28th  ed.  S45:  3  Id.  598. 
r)  to.  4,  c  106.  t.  97:   7  *  8  O.  4.  c 


Thommt  v.  Smmien,  1  A 


A3»«.  ILSw 

(«)  42  G.  3.  CL  85.  •.  6. 

it)  ThomoM  T. 
538. 

(m)  fVntwy  v.  Sladr.  7  Do«L^ 
pur  ▼.  Ct^,  7  T.  R.  448:  GHnA 
kmni/y  1  Doug.  .3ri7,  308.  n.:  Ar 
Merlins,  2  Str.  974:  Joh$tmm  t.  i 
B.  ic  C.  (Sli  4  D.  fr  R.  1st;  S 
■ee  Atkint  r.  BmmreK,  3  BaaC.  II 
O^,  3 DowL  P. C.7W;  IC. M. • 
*.  C. 

(x)  Norman  r.  Dangmr,  3T.h 
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CHAPTER  XII. 

ACTIONS  AQAISVt  CLEROTMEN. 


Chap.  zii. 


IGYMEN  are,  as  has  1>een  already  noticed,  privileged  Arrert  of. 
■est  while  performing  divine  service,  and  while  going  to 
for  that  purpose,  and  returning  thence  (a),   llie  only 
ciiliarit^  in  the  mode  of  proceeding  against  clerg}'men 

*  execution,  and  which  is  as  foUo  ws : — 

I  the  sheriff,  to  a  common  y{frt  fadas^  returns  nulla  Fieri  Fadat 
d  that  the  defendant  is  a  beneficed  clerk,  not  having  d^^££^ 
fee  (5),  the  plaintiff  may  sue  out  a  fieri  facias  de  bonis 
Hds^  airected  to  the  hishop  of  the  diocese,  or  to  the 
top,  (during  the  vacancy  of  the  hishop*s  see),  com- 
^  nim  to  make  of  the  ecclesiastical  gooos  and  chattels 
ig  to  the  defendant,  within  his  diocese,  the  sum  therein 
ed  (e).  It  is  tested  and  returnable,  and  must  be  sealed 
>r8M,  in  the  same  manner  as  a  common  fieri  facias  (d), 
is  writ  to  the  register  of  the  diocese,  who  will  there- 
sue  a  sequestration  (e),  (which  is  in  the  nature  of  a 
),  directcn  to  the  cnurchwardens,  requiring  them  to 
i  debt  of  the  tithes  and  other  profits  of  the  defendant's 
.  This  sequestration  must  be  published,  by  reading  it 
arish  church  during  divine  service ;  and  auerwards  at 
rch  door,  and  fixing  a  copy  thereon,  provided  that  be 
a1  mode  of  publication  m  the  diocese  where  the  se- 
d  benefice  is  situated  (/) ;  and,  as  the  writ  does  not 
operate  and  has  priority  only  from  the  time  of  this 
ion  (^),  it  should  be  done  without  delay.  It  has  been 
gly  recently  held,  that  a  sequestration  obtained  by 
pees  of  an  insolvent  incumbent,  operates  only  from 
d  of  publication,  and  does  not  entitle  the  assignees  to 
in  of  composition  for  tithes  due  before  publication  {h). 
property  as  against  the  defendant  is,  it  seems,  bound 

*  time  when  the  sequestrator  is  appointed,  and  the 
ion  is  only  necessary  in  order  to  give  security  against 
Dg  rights  (f ).  Instead  of  directing  this  sequestration 
rhurchwardens,  the  plaintiff,  upon  giving  security  to 
lop,   may  have  it  airected  to  persons  of  his  nomi- 

entire  debt  be  not  levied  in  one  diocese,  the  plaintiff,  Tertatum. 
e  return  of  the  writ,  may  heLve  a  testatum  fi»  fa,  de  bonis  *****'  ^^ 


1  R.  8,  c.  16:  Me  Ig)  Wait  v.  BUhcp,  3  Dowl.  P.  C.  234; 
ling.  320 :  5  Moa  &  I  C,  M.  &  R.  507,  5.  C :  1  Cromp.  359  : 
9  0.4.0. 31.  ft.  83.        Tidd,  9th  ed.  1084. 


d.  a;  c.  ft  :   1  R.  8,  c. 
Hmri»,  7  Bi 
',.-  andiee9< 

Hekmi  v.  PacCon,  1  Sid.  276:  (A;  Watte  v.  BUtop,  1  C.  M.  4c  R.  507; 

And  ne  the  form  of  this  re-  3  Dowl.  P.  C.  234,  S.  C.     Lodging  the 

Forms,  175^  writ  with  the  registrar  of  the  bishop  of  the 

^  Bac  Abr.,  Execution,  G.  6:  diocese  does  not  bind  the  property  of  the 

ifwtarry t  8  Mod.  858.    And  see  incumbent  from  the  time  of  such  lodging. 

'  the  writ.  Chit.  Fonns,  533.  (Id.:  seejKMl). 

'oL  I.  4l9f  435.  Ac  li)  Per  Ba^leif,  J.,  Bennett  v.  Appertetf, 

miM.  TkUTs  Forms,  380.  6  B.  &  C-  630. 

MM  ▼.  Jpptrte^B  6  a   ft  C.  (k)  3  Bum,    Ecd.  L«w,   317 :    Tidd, 

9111  ed.  1023. 
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Book  iti. 
Past  ii. 

Sequeitnrl 


After  Out- 
lawry. 


Execution 
and  Return 
of. 


Rule  to  Re- 
turn, \'C. 


Setting  atlde 
Sequestrafion, 


jiciuma  ogaiM  Clerfffmm. 

eeclenaiticit  into  another  diocese,  for  the  rendiie(0;  m 
may  have  an  alias  into  the  same  diocese. 

Or,  instead  of  ajierifucias  de  bonis  eedesiasiieiSf  the  _ 
may  sue  out  a  wnt  of  seouesirari /aciaSf  directed^  teftodi 
returnable,  &c.,  as  the  /erifiBeias,  commanding  the 
enter  into  the  rectory  and  parish  church,  and  to  take 
quester  the  same,  and  hold  them,  until  of  the  rents,  ti(   _, 
profits  thereof,  and  of  the  other  ecclesiastical  goodsofthsi 
fendant,  he   have  levied  the  plaintiff's  debt(ai).    Ui 
necessary,  even  for  the  purpose  of  proving  the  iamiig  if 
writ,  thiat  there  should  oe  an  award  of  it  on  the  nXk  ( 
is  in  the  nature  of  a  levari  facias',  the  writ  above 
in  the  nature  of  a  fieri  facias.    The  sequestration 
sequestrari  faciaSy  is  a  charge  upon  all  the  rents  and 
including  the  glebe-lands  of  the  benefice,  except  tbe 
age  house  in  which  the  incumbent  is  bound  to 
to  disqualify  him  under  the  18  &.  2,  c,  20  (n). 

If,  to  a  special  capias  mtlagatuM^  the  sheriff  retami  fli 
quisition,  finding  tliat  the  defendant  had  benefices  bat  no 
fee,  the  court  will  award  a  writ  of  seq^uestration  on  reading 
transcript  of  the  outlawry  and  inquisition  (o).  But  nol 
less  the  Denefice  be  specified  in  the  return  (/i). 

Either  of  these  writs  is  a  continuing  execution,  that  1) 
continuing  until  all  that  has  been  commanded  to  be  levisll 
levied ;  and  if  the  sequestration  issue  before  the  writ  is  is 
tnmalile,  it  is  sufficient  though  it  Iw  not  published  till  ate 
wards  (^).  And  the  plaintiff  is  entitled  to  the  growing  prs 
fits  from  time  to  time,  though  long  after  it  is  returnable,  a> 
til  he  is  satisfied  the  sum  indorsed  on  the  writ  (r^.  If,  how 
ever,  it  be  actually  returned,  the  bishop's  authority  is  det» 
mined  (r).  A  sequestration,  as  above  observed,  is  in  the  natvn 
of  a  levat-i  facias  at  common  law,  and  the  party  sequesteriQ| 
has  neither  Ju^  in  rem  velin  re;  the  legal  estate  of  thepremifl 
remaining  in  every  respect  as  Iwfore  (j?).  It  seems,  tbat  a  it 
turn  merely  setting  out  the  debtor  and  creditor  account  of  th 
serjuestrator  is  insufficient,  but  that  it  should  be  verified  (/). 

The  defendant  litis  no  right  to  have  the  writ  returned,  thoitti 
he  may  have  a  return  of  the  aiuount  of  the  profits  received  u} 
the  sequestrator  (tf). 

The  bishop,  with  reference  to  these  writs,  stands  in  the  asm 
situation  precisely  as  the  slicritf  with  reference  to  writs  il 
ordinary  cases,  and  may  ]>e  ruled,  and  is  bound  to  obey  tki 
orders  of  the  court,  as  to  their  execution,  &c.,  in  the  fflUM 
manner  iis  the  sherifl'(r). 

On  an  application  to  set  aside  the  sequestration  of  a  benefiee 
issued  by  the  bishop,  it  is  perhaps  requisite  that  the  bishop  bi 
made  a  party  to  the  rule  {x). 


(I)  See  the  form.  ChlL  Forms.  5M. 

(ml  Sie  the  form.  Chit.  Forms.  5^4: 
and  see  Marih  v.  Fffi/wff,  2  H.  Bl.  ."iK-J. 

(w)   Pack  V.  Tarf  hf/,  1  Per.  &  I).  47JJ. 

{o)  Rex  V.  Hind,  1  Dowl.  v^i:  1  C.  & 
J  .SC:  1  Tyr  .1,7.  S  C:  and  t^  Rei  \. 
Arnutnuif:,  ,'J  DnwL  "fi*'- 

U)  H.  V.  PwnU,  1  M.  &  W.  Hkcl. 
'  (v)  RennHt  v.  App-tley,  6  B.  \  C.  6n»»: 
ice  O-U^niuke  v.  iMifUm,    1  Nev.  &  M. 
^:  Odtl«  V.  IVarrmgtuH^  5  B.  &  Ad  447. 


(r)  Mar$h  v.  Fmcrrn,  2  H.  BL58S:  tS 
PhUlii^  V.  BerkelM.  .'i  DowL  '37% 
{M)  1  P.  Wm»  .Tii7. 
(fi  Bfi-fiht  V.  UojJehv,  7  Don  1. 14L 
(Ml  Hart  V.  Vi'SuHit,  \  Dowl  4(U 
(r)  .*»ce  k^j  V.  BWW«  ■  u/Lm*ti,  1  D.» 
R.  4HS     Bennett  v.  App^Hep,  6  B  &  C 
fi.1l):  U  D.  4c  U.  073.  &  C;  «e  PftU^v. 
Berkttjf,  5  Dowl.  ^7%. 
(u)  Biakop  T.  HmUh,  1  Ad.  ft  EL  171- 
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Hie  55th  section  of  the  1  (S^  2  F.  c.  110,  enacts,  that  the  chap.  su. 
of  a  clei^gjman  shall  not  he  entitled,  as  such,  to  the  ~" 


of  his  benence  or  curacy  for  the  purposes  of  that  act,  but  insoivmcy  of 
wndes  that  they  may  apply  for  and  obtain  a  sequestration  Defendant. 
^  the  profits  of  nis  benence  for  payment  of  his  debts,  and 
wk  the  order  for  their  appointment  in  pursuance  of  the  act 
■Q  be  a  sufficient  warrant  for  granting  such  sequestration 
Uboat  any  other  proceedings,  and  that  the  sequestration 
aD  be  isned,  as  it  might  have  been  issued  upon  any  writ  of 
Mrs  faeioi  on  a  judgment  a^sdnst  the  prisoner.  Under  the 
tim>onding  section  in  the  former  act,  the  title  of  the  as- 
to  a  sequestration  commenced  with  the  order  ofadju- 
\y  and  not  with  the  order  of  appointment,  as  will  be 
i  under  the  present  act.  Under  the  former  act  it  was 
(j^)y  that  a  creoitor  who  had  commenced  his  action  after 
It  imprisonment  of  the  insolrent  and  obtained  judgment, 
id  vrocnied  sequestration  before  adjudication,  was  entitled 
)  priority  oTer  the  assignees,  who  were  considered  to  stand 
Hrely  as  judgment-creditors  from  the  time  of  adjudication. 
md  this,  substituting  appointment  for  adjudication, .  is  still 
he  case,  so  that  a  creditor  who  takes  care  to  procure  seques- 
■tion  before  the  assignees  will  secure  the  payment  of  his 
dit,  80  fiu"  as  the  profits  of  the  benefice  extend,  to  the  pre- 
idiee  of  the  other  creditors. 

▼.  Bmleh,  1  Ad.  &  EL  171:  Me  WaiU  v.  Blthop, )  C.»  If.  k  R.'507.   ^ 
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CHAPTER  XIII. 


Book  III. 
Part  ii. 


ACTIONS   BY   PAUPERS. 


Who  admitted      TVho  admitted  to  sue  in  Forma  Pauperis^  and  ut  «hd  C 

F?>rraVpau.    EVERY  poor  person,  who  may  have  cause  of  action, 

peris,  and  in   havc  \vrit8  acconling  to  the  nature  of  his  case,  without  i 

what  Cases,    fo^  ^j^g  sealing  or  writing  the  same;  and  the  lustioM 

assign  him  counsel  and  attomies,  who,  togeAer  wil 

officers  of  the  court,  shall  act  gratis  (a).    The  party  ap! 

must  swear  that  he  is  not  worth  61.,  excepting  his  i 

apparel,  and  the  matter  in  question  in  the  cause  (6). 

discretionary  with   the  court  or  chief  justice  to  gn 

indulgence  of  suing  thus  in  ^ormd  pauperis.    They  n 

^^ant  it  in  any  vexatious  action.     And  it  will  not  be  f 

in  a  second  ejectment,  where  the  costs  of  a  prior  eje 

for  the  same  cause  are  unpaid  (c). 

It  is  confined  to  plaintiffs,  and  cannot  be  grante 
defendant  in  a  civil  action  in  a  court  of  \aw{d).  A 
may  be  admitted  to  sue  in  forma  pauperis  by  proche 
and  the  application  for  this  purpose  may  form  tne  sul 
one  motion  (e). 


When  ad- 
mitted. 


How  admit- 
ted. 


When  admitted.']  It  lias  been  the  practice  to  grant  tl 
for  admission  to  sue  in  forma  pauperis  either  at  tl 
menccnient  of  the  suit,  or  at  any  subsequent  period  of 
But  the  Court  of  Exche(|uer,  in  a  recent  case,  held  th 
an  order,  made  after  the  commencement  of  the  si 
irregular;  and  that  the  plaintiff^  should  either  subm 
dispaupered,  or  find  security  for  costs (^).  The  poin 
ever,  can  hardly  be  considered  as  finally  settled. 

JIow  admitted.]  The  party  may  be  admitted,  eith< 

motion  in  court (i),  or  (which  is  the  mode  usually  a 

upon  petition  to  the  chief  justice  or  chief  baron  of  the  c 

Write  an  affidavit  to  the  effect  above  mentioned^  on  plain  p 

and  hare  it  sworn  by  the  pauper,  before  a  Judge  or  comm 

Write  ont  a  petition  also  on  plain  paper,  and  signer 

pauper y  stating  the  causfc  oj  action,  and  praying  to  be  < 

to  sue  in  formfi  pauperis,  and  that  counsel  and  attorney  \ 

them)  may  be  assigned  to  him{i) ;  and  at  the  foot  o 

counsel  to  s^tbscribe  his  ojmiion  shortly,  that  the  plait 

good  cause  of  action (i).     Annex  the  affidavit  to  the  j 


(a)  11  H.  7,  c.  12:  and  see  23  H.  8,  c,  15, 
S.2. 

(6)  R.  Hy^3  &  4  J.  2,  r.  1.  a  :  LiL  Pr. 
Reg.  633  :  Tidd,  JWh  ed.  I«. 

(c)  Goodtitle  v.  Majfo,  Tidd,  9th  ed.  98: 
see  Wetttm  v.  Withen,  2  T.  R.511. 

id)  Anon.,  Barnes,  328:  16  Yin.  Abr. 
259,  pi.  4,  The  Court  of  Exdi^uer  may, 
in  an  information  on  the  excise  laws,  al- 
low a  party  to  defend  as  pauper.  (See 
Attorney- lieneral  ▼.  Dummia,  2  C.  AM. 
383:  4  Tyr.  2U4,  S.  C:  R.  v.  fVrif^ht, 
Hard.  211,  253).    So  on  an  indictment  he 


may  be  allowed  to  defiend  m 

(See  ft.  V.  Pagv,  I  DowL  507: 

kiru.  Id.  536). 
(<f )  Biyant  w.  Wagner,  7  Dot 
(/)  See  Blood   w.  Lee,  3WI 

TVUmot,  C.  J. :  Jonee  v.  f^ers.  I 

Y.  582:    Morgun  v.  Battwidi 

543. 
(g)  LotmceUv.  Cktrtie,  5M. 

see  Fats  v.  Racine,   4  M.  4c 

DowL  203,  &  C 
(h)  Seek.  H.,  3fr4J.8.r.  ] 
(()  See  the  fonn.  Chit.  Fam 
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ke  ekiefjmsUe^s  chambergy  and  hu  deri  wUl  there-  CHAp.xnt. 

i  the  inherit);  if  mooed  for  in  court,  annex  the  "" 

opiMon  to  Me  brief:  and,  afterwards^  draw  up  the 

of  the  matters.     The  rule  need  not  be  drawn  up  on 

e^s  eertificatey  as  that  instrument  is  onfy  for  the 

of  the  cowi(J),     Tate  this  rule  or  order  to  the 

s  through  whtck  you  pass  the  proceedings,  in  order 

demand  for  fees;  and  annex  a  copy  of  it  to  the 

w  to  the  next  proceeding  after  oUaintn<f  the  or- 

Mtjofi),  before  you  deliver  or  file  it.    Inhere  is  a 

ixchequer(fii)  that  no  person  shall  be  admitted 

perisy  unless  the  attorney  to  be  assigned,  or  his 

a  baron  with  a  petition  for  his  admission,  and 

sel  shall  be  assinied  unless  such  counsel  only 

tified  the  cause  of  such  action  and  petition.    In 

on  an  application  for  leave  to  sue  in  formd  pau- 

t  obtaining  the  certificate  of  a  barrister,  it  was 

le  action  intended  to  be  brought  was  a  second 

he  counsel  who  signed  upon  the  former  occasion 

wn,  and  that  the  applicant  apprehended  counsel 

nllin^  to  si^  his  certificate :  the  court  refused 

n,  tiiinking  it  prematurely  made  (n). 

hnission.']  The  order  for  admission  extends  only  Effect  of  Ad- 
alar  cause  in  which  it  is  granted  (o);  and,  if  °^*»**<^ 
lente  lite,  it  has,  in  general,  no  retrospective 

ssion  to  sue  in  formd  pauperis,  the  plaintiff  shall  No  Fea,  Ac, 
to  carry  on  all  the  proceedings  without  paying  pJJ^  ^^ 
icers  oi  the  court,  or  to  his  counsel  or  attoi-ney. 
^erwards  have  judgment  in  the  action  for  more 
i  counsel,  attorney,  and  officers  are,  it  seems, 
eir  fees,  at  least  to  such  fees  as  shall  be  allowed 
3r  in  taxing  the  costs (^);   for,  although   they 

several  duties  for  the  pauper  gratuitously,  his 
»uld  not  be  allowed  to  derive  any  advantage  or 
^hat  circumstance. 
8  entitled  to  costs  in  all  cases  in  which  other  Costs  at 

entitled  to  them;  but  in  no  case  (except  where  fSJant.^* 
proceed  to  trial  pursuant  to  notice,  or  an  under- 
»ticed  infra)  is  he  obliged  to  pay  costs  to  the 
And  a  pauper  is  entitled  to  his  costs  from  the 
nt  of  the  action,  although  admitted  to  sue  in 
r  in  the  progress  of  it;  and,  therefore,  the  defend- 
ly  proceedings  on  pa3rment  of  the  debt  only(^). 
it  is  not  even  entitled  to  have  costs  of  issues,  on 

»,  Chit.  FomM,  537.  pauper  obtain  a  verdict  for  more  than  5L 

unmr,  7  DowL  676.  the  ofBoen  should  be  paid  their  court  fees. 

J.  and  for  passing  the  record,  Ac.  ;    but 

HsfMord,  iJvBrbti  35&  Parke,  B.,  in  Gouffenheitn    v.    Ijane,   (4 

[633:  and  see  Gibson  V.  Uowl.  483),  expressed  a  doubt  whether 

ni.  they  were  so  entitled,  though  N,  were  re* 

rw,  1  M'Clel.  ft  Y.  982;  covered. 

ladMS  of  the  defendant  (r)  See  23  H.  8,  c.  15,  s.  2:   Rice  v. 

trotpecthre  eflbct    (See  Broum,  1  B.  &  P.  30 :  Biood  v.  Lee,  3 

Om,  24).  Wils.  24. 

Barrte,  7  C.  ft  P.  257.  It  («)  Morgan  ▼.  Eaetwick,  7  DowL  5*3, 
"      >»  J.«  that  if  the 
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which  h«  or  his  co-dflfandftnt  gneoeeda^  let  off  or  dtiirtil 

from  the  phuntifTs  coats ^0* 

Costs  becwem     It  may  be  added,  that  if  a  paaper  be  admitted  to  ddfail  % 

cSmt^  "^  ^^  ^°  Chancery  tf»  /^mA  pauperii^  his  solicitor  osn  vt/^ 

recover  of  him  money  actually  paid  out  of  pocket  fat  ft| 

defence  of  the  8uit(«).  J 

Proceedings       Proceedings  in  the  CmueJ]  The  proeeedings  in  the  csHim 
in  the  Cause.  ^^  game  as  m  ordinazy  cases,  ^ 

In  what  Cases  In  whot  CoMs  digpo/wperedcr  compelled  io  pt^  Coets*'] 
oronmwUed  ^^  order  has  been  made  for  admitting  a  {Murty  to  sue  m 
to  iiay  Costs,  pauperis,  yet,  if  it  appear  that  the  plaintiff  has  do 
rious  cause  of  action,  or  that  he  has  acted  vezatiousi 
properly  in  the  conduct  of  the  suit,  the  court  will  d 
the  order,  though  a  judge's  order  for  that  purpose  mast  ^ 
made  a  rule  of  court  before  the  court  will  entertain  a  bmIIJ 
to  dischaigc  it(j;).  Also,  by  23  ^.  8,  e.  15,  «.  2^  the  paiii 
shall  not  pay  costs,  but  shall  suffer  such  other  pqninhinMt| 
the  court  shall  deem  reasonable.  The  only  punislunent^hii 
ever,  which  the  court  ever  inflict,  and  this  only  in  oases  whfl 
the  pauper  has  been  guilty  of  very  gross  laches  or  other  ma 
behuviourry),  is  to  dispaujier  him;  and,  when  thus  daapu 
]>er^d,  lie  is  not  liable  for  costs  previously  incurred  (t).  1 
a  cose  where  a  pauper  gave  notice  of  trial,  and  on  the  secM 
day  of  the  assizes  withdrew  liis  record,  on  the  ground  of  its  v 
quiring  amendment,  the  court  dispaupered  him  (a).  A  plM 
tiff  cannot  be  dispaupered  after  judgment  as  in  case  of  a  DM 
suit,  because  the  action  is  then  at  an  end(^). 

AIsi),  by  the  R.  //.,  2  JV,  4,  r.  10,  "  where  a  pauper  omiii  i 
])rocee(l  to  trial,  pursuant  to  notice  or  an  undertaking,  he  M 
be  called  upon  by  a  rule  to  shew  cause  why  he  should  not  pi 
costs,  though  he  has  not  been  dispau[>erea/*  And  where  tt 
pauper  withdrew  his  record  because  he  was  not  prepared  wit 
a  necessary  d(x>ument  at  the  assizes,  the  court  compelled  hii 
to  pay  the  costs  of  the  dAy(c).  And  the  court  liave  stays 
proceedings  in  a  second  action  by  a  pauper,  until  the  costs  < 
a  nonsuit  in  a  former  action  for  the  same  cause  were  paid(4 
though  tlicre  are  instances  in  which  they  have  refused  em 
this(c). 


it)  Gnttfrtnheim  v.  La»itf,  4  Dowl.  483, 
and  the  ca^iCS  in  the  note :  Fou  v.  Racine, 
4  M.  &  W.  610:  7  DowL  SOU,  S.  C. 

(u)  PhWi/a  V.  Baker,  1  C.  &  F.  XO. 

(x)  Haut!»y.Johttsonf  1  V.  &  J.  10. 

(y)  See  rvinter  v.  S/ow,  2  Str.  87S,  983: 
l>>e  Ijf,  pt/i/ruW/  V.  TniMtell,  (>  East, 
;*i05:  aiiil  nee  A7um.,  3  Salk.  IH17'  AnctU  v. 
SJormm,  8  M(Ki.  .'{44.  It  has  been  &aid 
that  if  a  pauper  be  nonsuit,  he  shall  |tay 
cnslB  or  be  wnipped,  but  thki  ptinUhment 
does  not  appear  to  have  been  ever  in- 
flicted.   (Tidd,  9th  cd.  98:  iiunfurd   v. 


Poit,  1  Sid.  261 :    Anm^  2  SaBu  M 
Anon,.  7  Mod.  114). 

it)  Slnmon  V.  yfynW.  FqiCBS&  aH:  Jl» 
Jbrd  V.  Pait,  1  Sid.  261. 

(a)  Eacer  v.  Fireneh,  5  1>owL554. 

(b)  Jmkiwf  V.  H^,  6  M.  ft  Sd.flL 
(e)  Doe   Limdtay  t.  JUudoHm,  i  Don 

471  :  and  we  Facer  v.  Fremtk,  5  hL  M. 

id)  WeHon  V.  rVithrr$,  2  T.  R.  611:  m 
Coodtitle  V.  Ma^,  Tidd,  !ML 

{e)  Bhttttim  v.  GrMHtUk,  2  Sd;  IBI: 
ninter  v.  SbMP,  Id.  878:  and  am  B^Sar  t. 
Inneyt,  Id.  891:  Blood  v.  Jjk,  %  Willi 
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CHAPTER  XIV. 

GS  AGAINST  TKAPERS  SUBJECT  TO  THE  BANKRUPT  LAWS. 


Chai».  xir. 


the  abolition  of  arrest  on  mesne  process  by  thel  3^2  V, 

committal  of  an  act  of  bankruptcy  by  lying  in  j)ri8on  J^SiJjTio 
for  twenty-one  davs  can  seldom  occur  and  apparently  pay,  or  wcur 
itute  for  that  mode  of  making  a  debtor  bauKrupt  the  ^J^^  bimk- 
Q  of  the  act  enacts,  "that  if  any  single  creditor  (/J  or  rupt. 
or  more  creditors  being  partners,  whose  debt  siiall 
>  100/.  or  upwards,  or  any  two  creditors  whose  debts 
not  to  150/.  or  upwards,  or  any  three  or  more  creditors 
)t8  shall  amount  to  200/.  or  upwards,  of  any  trader 
e  meaning  of  the  laws  now  in  force  respecting  bank- 
11  file  an  affidavit  or  affidavits  in  her  majesty*s  courts 
ptcy  that  such  debt  or  debts  is  or  are  justly  due  to 
em  respectively,  and  that  such  debtor,  as  he  or  they 
ieve,  is  such  trader  as  aforesaid,  and  shall  cause  him 
ed  personally  with  a  copy  of  such  affidavit  or  affida- 
with  a  notice  in  writing  requiring  immediate  pay- 
nch  debt  or  debts;  ana  if  such  trader  shall  not, 
enty-one  days  after  personal  service  of  such  affidavit 
ts  and  notice,  pay  such  debt  or  debts,  or  secure  or 
1  for  the  same  to  the  satisfaction  of  such  creditor  or 
or  enter  into  a  bond,  in  such  sum  and  with  such  two 
sureties  as  a  commisaioDer  of  the  Court  of  Bank  ru  ptcy 
ove  of  to  pay  such  sum  or  sums  as  shall  be  recovered 
ion  or  actions  which  shall  have  been  brought  or  shall 
be  brought  for  the  recovery  of  the  same,  together 
i  costs  as  shall  be  given  in  the  same,  or  to  render 

the  custody  of  the  gaoler  of  Uie  court  in  which  such 
lU  liave  been  or  ma^  be  brought  according  to  the 
r  such  court,  or  within  such  time  and  in  such  nian- 

aaid  court  or  any  judge  thereof  shall  direct,  after 
shall  have  been  recovered  in  such  action,  every  such 
Jl  be  deemed  to  have  committed  an  act  of  bankruptcy 
irenty-second  day  after  service  of  such  affidavit  or 
and  notice,  provided  a  fiat  in  bankruptcy  shall  issue 
ch  trader  within  two  calendar  months  from  the  filing 
fidavit  or  affidavits,  but  not  otherwise." 
tdavit  under  this  act  must  be  made  by  the  creditor.  Form  oi 
iffidavit  of  any  one  on  his  behalf  would  not  suffice.  ^*"***^*** 
e  DDiade  by  a  public  officer  of  a  joint-stock  hanking 
It  need  not  be  intitled  in  any  court.     It  may  be 
ore  s  master  extraordinary  in  Chancery,  and  filed  in 
ifs  office  of  the  Court  of  Bankruptcy  (/;). 
been  held  that  a  defendant  who  has  entered  into  the  oSSSwit  in 
equired  by  the  above  section  is  in  the  same  situation  Dixc^iarge  of 
rere  at  large  on  bail,  and  may  render  even  l)efore  ^"'• 

according  to  the  practice  in  case  of  a  defendant  on 

I  tana  of  aflUtovH,   Chit       (A)  Otottmt  v.  Coatm,  Q.  B.  E.,  1830; 
od  of  notke,  14.  3  Jurist,  433. 

mH0  Baa,  3  Dcac.  Jtep.  4ti& 
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PAET  I. 

PROCEEDINGS  INCIDENTAL  AND  COLLATERAL 

TO  THE  ACTION. 


CHAPTER  I. 


•J 


ENTRY  OF   PROCESS  ON   ROLL  TO  SAVE   THE  STATITTE  OF 

LIMITATIONS. 

Book  iv.       THE  2  JV,  4,  c,  89,  s,  10,  enacts,  "  that  every  writ  of  soa- 
^^"  '* mens  and  capias{a)  may  be  continued  hyalicts&ndplurietyUiJaii 


statute  2  w.  case  may  require,  if  any  defendant  therein  named  may  not 
and  DccbioM  ^^'^®  ^^^  arrested  thereon,  or  served  therewith;  providfli 
a«  to.  that  no  first  writ  shall  be  available  to  prevent  the  operation  ol 

any  statute,  whereby  the  time  for  the  commencement  of  the 
action  may  be  limited,  unless  the  defendant  shall  be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  towards  out*  - 
lawry  shall  be  had  thereupon,  or  unless  such  writ,  and  eveit  I 
^vrit  (if  any)  issued  in  continuation  of  a  preceding  writ,  shaD  | 
be  returned  non  est  inventuSy  and  entered  of  record  within  ooi 
calendar  month  next  after  the  expiration  thereof,  indndiiy 
the  day  of  such  expiration ;  and  unless  every  writ  issaed  ii 
continuation  of  a  preceding  writ  shall  be  issued  within  one 
such  calendar  month  after  the  expiration  of  the  precediiy 
writ,  and  shall  contain  a  memorandum  indorsed  thereon,  or 
sul)8cribed  thereto,  specifying  the  day  of  the  date  of  the  fint 
writ ;  such  (h)  return  to  be  made,  in  bailable  process,  by  the 
sheriff  or  otlier  officer  to  whom  the  writ  shall  be  directed,  or 
his  successor  in  office ;  and  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  but  the  same,  as  the  case  otty 
be."  This  enactment  materially  alters  the  former  practice, 
under  which  it  was  not  necessary  to  enter  any  continuances  d 
the  second  or  subsequent  writs  until  the  plaintifF  replied  to 
the  ])lea  of  the  Statute  of  Limitations (c).     And  if  the  plaintiff 


(a)  Since  Ist  October,  IR38,  all  personal 
actions  in  the  superior  courts  of  lawmu&t 
be  coramcnced  by  writ  of  suran^ons.  (1  & 
2  Vc.  110,  a.  2). 

(6)  In  the  printed  oopv  of  the  act,  In- 
stead of  the  word  **iuco,"  the  conjuno- 


tion  "aod"  iserroneouthrfauati'. 

(r)  See  Harria  y.  Wct(fi>rd,$  T.  R.  07: 
Doe  Moors  v.  Dohmutt  7  Id.  618:  Onpft 
V.  Hurritt,  1  Bing.  324:  8  Uooi^  Wi 
&  C:  Bwmfmorv  v.  1taUmkmy%  5  B  k 
Ald.45Si  I  D.  &  R.  27,5.  C 


Emify  to  save  Statute  of  lAmitatums.  02\ 

nrithin  a  year  after  suing  out  the  first  proceas  (pro-     CwAr.  i. 
had  not  been  nonprogsed  before  that  time)  contmu- 
e  not  necessary,  and  even  the  first  process  need  not 
1  retnmed  or  filed ;  though  otherwise  it  must  have 
t)»     The  enactment  is  confined  in  its  operation  to 
re  it  is  intended  to  save  the  Statute  of  Limitations: 
fore,    nrhere  a  capias   was  issued  against  two  de- 
one  of  whom  was  arrested  and  put  in  bail  before 
ition  of  the  four  months  which  the  writ  had  to  run, 
)ther  defendant  could  not  be  arrested  durinc^  that 
le  proceedings  were  holden  to  be  regular,  altnough 
writ  had  not  been  returned,  nor  any  continuance 
and  the  se<K>nd  writ  was  not  issued  within  one  ca- 
Dnth  after  the  first  had  expired  (e).    Where  a  writ 
ns  tested  in  time  to  save  tne  Statute  of  Limitations 
lied  in  conseq  uence  of  an  alteration  in  the  description 
'endant  and  the  county  in  which  he  resided,  and  was 
'd  until  after  the  six  years  had  expired,  the  court 
t  the  re-sealing  did  not  amount  to  a  re-issuing  of  the 
.  that  it  was  not  necessary  for  the  pldntiff  to  show 
r  re-aealing  took  place  (/).  But  a  re-sealed  writ  must, 
be  dated  of  the  oay  on  which  it  is  re-sealed  (g).    The 
LI  not  allow  process  to  be  served  at  the  house  of  the 
a  defendant  out  of  the  jurisdiction,  in  order  to  save 
ite  of  Limitations ;  but  the  plaintiff  must  proceed  ac- 
to  the  above  provision ;  namely,  either  to  outlaw  the 
it,  or  else  to  get  the  writ  returned  non  est  inventusy  and 
>f  record  within  one  calendar,  &c.(A).     It  seems  that, 
ii  a  writ  of  summons  has  been  allowed  to  expire,  yet 
ntiff  may  continue  it  by  alias  and  pluries,  &c.,   by 
the  court  or  a  jud^(s).    And  a  pluries  summons  may 
I  taken  out  pending  a  writ  of  distringas  not  acted 

). 

»u  proceed  by  writ  of  summons,  (which,  since  the  act  Practical  Di 

ishing  arrest  on  mesne  process  (1  <Sf  2  V.  c,  110)  is  the  JJJJ^iSJ* 

ocesB  hy  which  a  personal  action  can  be  commenced  in  writ  of  sui 

>erior  courts,  except  in  proceeding  against  insolvents  ™°™* 

be  85th  section  of  that  act)  (k\  sue  out  the  tmrit  aqainst 

ndafU  as  in  ordinary  cases  (^t)y  within  the  time  timited 

natng  the  action.    If  the  defendant  has  not  been  sei-ved 

itn  within  four  calendar  months  from  its  date  inclusive, 

B  no  absolute  necessity  for  any  attempt  to  serve  him  (m^ ), 

»  musty  within  a  calendar  month  after  the  expiration  (n) 

writ,  indusive  of  the  day  of  such  expiration,  return  on 


I 


t  **  non  est  inventus"  (o) ;  and,  within  the  same  time,  get 


isr  ▼.  -LMf  S  T.  R.  112 :  Flmny  Bing.  N.  C.  S79,  &  C. 

V  3  Id.  U3:    Pammt  v.  Kinr,  7  {J)  Id. 

T.  Perry,  S  B.  ft  P.  157-  {k)  See  Turner  v.  DameU,  7  Dowl.  348. 

of  tavtag  the  tutute  In  (/)  Ante,  VoL  1. 112. 

,  aee  mnte,   73S :    Farreiain   r.  (m)  fViOianu  v.  Roberts^  3  Dowl.  512;  1 

I,  6  Burr. MM.  Gale,  M;  1  C,  M.  &  R.  676:  5  Tyr.  421. 

MMn  V.  Rowe  A  Lemon,  2  C.  &  S.  C. :  but  without  it  perhaps  the  emu  of 

Dowl.  996;  4  Tyr.  R.  3U8,  S.  C  the  writ  would  not  be  allowed   to   the 

mmatte  ▼.  Utfd  Mon^/brd,  2  C.  platntiflT.  (Id.) 

;  4  Tyr.  R.  278*  &  C  (n)  The  writ  expires  in  four  calendar 

ghi  ▼.  Warren,  7  Dowl.  063.  months  after  its  date,  hiclusive  of  such 

»▼.  I^orrfDDM««v<.2DowL527<  date. 

Biflii  ▼.  Wbiier,  7  DowL  3D4;  5  (o)  See  fonn.  Chit.  Forms,  539. 

»8 


24  Entry  to  save  Statute  oflMmtuinM^ 

Book  iv.    a  roll  from  the  person  appointed  to  deliver  out  Ae  roBi  pftik  •= 

Part  r_  coufi,  or  it  may  be  had  at  any  statianet^s,   Engrou  Me  vrft  m  iMp  ■)»» 

roll^  and  aho  enter  the  writ  and  return,  with  the  award  ^m  i^ 

alius  writ  of  sumnwns  (jp).    In  makif^g  the  engroumenit^  Um  4  r 

margin  of  an  inch  at  leasl^  and  a  space  at  bottom  to  pnwsA  III  L- 

~    ~       '  ^  if  neeetH 


writing  being  ruftbed  out,  writing  urtofi  both  sides^  ^ 
Male  out  a  docket-paper  (p).     Tale  the  writ,  roll,  and 
paper  to  one  of  the  masters,  and  docket  the  entry,  and  he  m| 
marl'  the  writ.     Then,  carry  in  the  roll  to  the  treasury  sf^ 
court,  and  fie  the  writ  with  the  master.    After  this^  ana  wiAm 
one  caUmdar  month  after  the  expiration  of  the  first  writ  ofsm^  fl 
mons,  inrhufive  of  tlie  day  of  such  expiration,  sue  ont  an  alill  ^ 
ti^rit  of  summons  against  the  defendant,  as  in  ordinary  oofci  (f^  ::r 
Indorse  on  or  suhscHbe  to  this  alius  writ,  a  memi/randum  spsBh    - 
fying  the  day  of  the  date  of  the  first  writ  (r).     If  the  defendiil 
hsM  not  1)ocu  Herved  with  this  alias  writ  within  four  calente 
months  from  its  date  inclusive,  then  you  must,  within  a  rate* 
dar  month  after  the  expiration  of  the  iX\xx&  writ,  inchuim  ^df 
day  of  such  exjnration,  return  oti  such  writ  "  non  est  inTentDi;**     - 
and  within  the  same  time,  enter  oft  the  roll,  containing  ike  ertv     i 
of  the  first  writ,  this  alios  writ  and  return  thereon,  together  wA 
the  award  of  a  plurics.     Take  the  draft  of  the  entrw  toom^ 
the  moA'ters^  who  will  make  the  entry  on  the  roll ;  pay  him  fir  tm 
entry,     Fife  the  writ  with  him.     After  this,  and  teithin  em 
cah'iular  month  after  the  expiration  of  the  alias  terit  ofsummmu, 
iuchtaire  of  the,  cluf/  of  .such  ej  pi  ration^  sue  out  a  j)luries  irritff 
summons  agaitifit  the  defendant,  as  in  ordinary  cases  {*),    ler- 
dorM'.  <>?/,  or  auhserilH'  to  this  ])hirics  writ  a  memorandum  tpeei» 
fying  the  day  of  the  date  of  the  first  writ.     If  the  defendant  hai 
not  l)Oi*n  served  with  tins  p/uries  writ  within  four  calendar 
montlis  from  its  date  inclusive,  then  you  must^  witltin  a  calender 
month  after  the  expiration  of  the  pfuriei*  writ,  inrlusieeoftis 
day  of  such  expiration^  return  on  such  writ  *'  non  est  inventus;** 
and  within  the  same  time^  enter  on  the  roll,  containing  the  entrf 
of  the  first  writ,  this  pluries  writ  and  return  thereon,  together 
with  the  award  of  a  pluries  (t).     Take  the  draft  of  the  entry  te 
on/;  of  the  masters,  who  trill  make  the  entry  on  the  roll;  pay  kin 
for  the  entry.     File  the  pluries  writ  xrith  the  ntaster.    Ate 
this,  prf treed  hy  other  j)luries  writ^  of  summons,  and  get  tkeet 
issueo,  returned,  and  filed  in  the  same  manner,  until  tie  de- 
fendant has  Im'ch  sercca  therewith,  or  until  you  hare  obtained  kit 
appearance  under  a  writ  of  distrini^as,  or  hare  outlateed  iisi. 
It  would  seem,  that  the  writ  issued  in  the  continuation  of  • 
preceding  writ,  must  not  l>e  issued  until  the  preceding  writ  be 
returned  and  filed;  for  no  writ  can  he  continued  unless  it  bt 
first  returned  and  filed,  the  court,  until  that  time,  having  no 
conuwmce  of  the  action,  so  as  to  enable  them  to  award  an 
aliaSy  &e.  (w).     Care  must  he  taken  that  the  writ  upon  which 
the  defendant  is  ultimately  brought  before  the  court,  be  of  the 
same  species  with  that  originally  sued  out  and  entered  nii  the 
roll,  OS  above  mentioned,  and  that  the  continuances  correspond 

(V)  See  form.  Chit.  Fomw,  54a  LOS:  nreldm  v.  Grer,  1  Tidd.  $0:  r» 

(q)  Aiitr,My.  renff  oM«,  Coiiibw  346 :  vMirMtfT  A^* 


(r)  See  form,  Chit.  ForoM,  540i  7  Mod.  .1:  and  in  Surmait  y.  m»m,  7 

(«)  Antt,  1 1 7.  DowL  AM :  5  Binf(.  N .  C  279,  &  C.  ^^ 

{t)  See  the  form.  Chit.  Forms,  540  the  auetdoii  was  raiced,  but  not  a^wl- 

(II)  See  iiregorw  v.  De$  Angca,  6  DowL  catca  upon. 
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vith  both.  If  the  first  writ  be  a  summons^  all  the  continued  Chap.  i. 
writs  i:«ued  must,  it  seems,  be  also  alias  or  pluries  writs  of 
flommons^  and  not  writs  i>f  capias^  and  so  rire  rerfa  {x),  Wc 
hare  seen  (aj«f«.  Vol,  I.  391))  that  continuances  of  mesne 
pnona,  and  of  writ^  of  execution,  differ  materially  in  this 
Xtfpect.  A  diMringaitj  >vith  a  view  to  outlawry',  niay,  how- 
ever, isr»ue  in  continuation  of  writs  of  summonH,  <?/tV/^,  &c., 
previously  sued  out  to  save  the  Statute  of  Limitations  (y ).  The 
court  may,  it  seems,  allow  an  amendment  of  tlie  contivnanrea 
entered  (;),  hut  not,  it  seems,  of  the  writ  itself  («).  The  ex- 
1KII9C  uf  such  of  the  writs  as  are  unnecessarily  issued  will  not 
wallowed  to  the  plaintitf(&). 

If  you  procee*!  by  writ  of  capias^  issued  before  the  1  Jy  2  F.  A'^f^pr^"*]*" 
c.  110,  took  effect,  [1st  Oct,  IB.'}*.)"],  n*:arly  the  same  y>rat'- *",5ieJy  \V.'' 
fjoo/  obr^rrations  aln/ce  madey  as  to  proceeding  hy  tcrit  of  itum-  <^.  ^^ 

o/ca 


r,  wiilbe  applicablcy  except  that  yo%i  take  the  writs  ry  capias 
io  ikt  sherijjTs  office^  and  pet  him  or  his  successor  in  office,  to 
rdmrn  '*non  est  inventus*' (c).  It  would  seem,  that  if  a 
t^iat  is5ue<l  before  the  act  expires,  after  its  commencement, 
ue  proceedings  may  and  should  l)e  continued  by  an  alias 
jBtfiiu,  All  personal  actions  c(mimenced  since  tlxat  statute, 
Toetber  to  save  the  Statute  of  Limitations,  or  otherwise,  must 
bf  by  writ  of  summons  (<i?):  except,  indeed,  in  case  of  pro- 
Mcdinj?  against  an  insolvent,  under  the  85th  section  of  the 
1*2  F.r.  llO(if). 

If  a  suit  be  commenced  in  an  inferior  court  in  due  time,  in  inferior 
and  it  l»e  afterwards  removed  into  one  of  the  superior  courts  ^""'■*' 
b;^  kaheas  corjfus^  &c.,  and  the  plaintiff  declare  there  de  noro, 
ttd  the  defendant  plead  the  Statute  of  Limitations,  the  plain- 
tiff may  reply,  ana  sliew  the  plaint  or  commencement  of  the 
nit  in  the  inferior  court,  and  that  will  be  suflicient  to  avoid 
tb  itatute  (/). 

m  SmiA  ▼.  Ammt,  3  T.  R.  062:  and  of  a  day  oertain,  wa«  formerly  held  suiA- 
at.aitn  what  writs  vcre  formerly  cuiui-  cient  to  nave  the  statute.  il^idf/Uer  v. 
Mi  jond  romhrtmmneer  of  the  |Nreceding    MarkkiMd,  2  Bb.    Rep.    1 1.11  :    and    lec 


T.  AnfteNtevy.  5B.Jic  Akt.  Karter  v.  Jatmea,  "^ilk*,  iM:   Smith  v 

4B:  1  D.  JL-  R.  »7.  S  C  -    P«f^  v.  Ni-w-  Botver,  3  T.  R.  (iH2). 

«n, I B.  &  C.  4^0 ;  2  M.  dc  R. .'S3H.  S.  Ct  m   William*  v.  IMitrU,,  .1  DowL  .'ilS. 

i^mmm-x.  Wuudimme,  4  B.  fc'  C.  Gi-'>:  7  le)  Sec  forms  of  entrie*.  Acr..  of  wriu 

D.  ft  R.  as,  .S.  C„  ami  cases  there  dted :  ofrapiast  Chit.  Formii,  542  to  .144. 

AmA  ▼.  Movaroorf,  9  Dowl.  Wr*.     In  (rf)  1  &  8  V.  r.  1 10. ».  2. 

Hr.  Tktd**  work  on  the   Vmifiirmit^  t^f  (t)  See  Txtrmw  v.  Dmmdl,  7  DowL  346. 


f,  p.  fiO,  there  is  a  fonn  of  entry  (/)  Tidd,  yth  ed.  27,  2H.     It  will  be  ob- 

<f  1  dbtf rfajrn*,  as  a  modeof  mntinHifi/rm  servid  that  the   Uniformity  of  Process 

*nt  of  summoas.    (See  Baif  v.  Duic,  5  Ait  does  not  extend  to  any  cause  removed 

umrL  310).  into  either  of  ihe  su))erior  uoiirtK  by  writ 

(fl  A^y  v>  n»<r,  6  Dofwl.  310>  of  jrnne,  tvrtiorarit  tTONnlari  /betas  IfMftie- 

CI  See  Ttayfcr  v.  lirtfiay,  2  B.  ft  Ad.  tarn.  habeoM  corptttt  or  othcrwLe.    (2  W.  4. 

B?.  c.  39.  8.  19:  and  sec  JJvd  v.  Gran/,  fi  Ncv. 


JS 


iSeeaMtfv.VnLI.  12a  Awritretum-    &  M.  70). 
a  fenccal  letum  day,  iastcad 
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2.  Upm  Fimai  Proeen    0S4»  986. 

3.  EwenaiofChUlamry    005  to  910. 
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What,  and  In  wAol  GuM»  926. 
Writ  and  Proeem,  927. 

/ton,  4^.,  928. 
Appearance,  ife,,  930. 
Tke  Judgment  qf  Outlawry  f  id. 


Bpeeiai  Qiyfaf  Piflyahw 
932. 

934. 


Book  IV. 
Part  i. 


.      What^  and  in  what  CatesJ]  Outli.wrt  u  a  pnniwhimw 

nmt,  and  in  flicted  by  law,  for  a  contempt  in  avoiding  the  execatii 
hat  Cases,  the  process  of  the  queen's  court:  the  part^  outlawed  is  • 
imprisoned  if  he  can  be  found ;  he  torfeits  to  the  crow 
his  personal  chattels  presently,  and  his  real  chattels  anc 
profits  of  his  lands  immediately  upon  office  found;  ao 
IS  incapacitated  from  suing  in  his  own  right,  from  serrii 
juries,  &c.,  from  appearing  in  court  for  any  otherpurpose 
either  to  reverse  his  outlawry  (&),  or  to  protect  himfluffi 
wrongful  action  or  proceeding  (e)^  or  to  obtain  his  diad 
under  the  Insolvent  Debtors  Act  (J),  or  as  a  witiie«(c] 
which  purpose  his  competency  is  not  destroyed.  Bai 
outlawry  in  personal  actions,  the  party  does  not  fbiftU 
freehold  lands,  nor  a  rent-chaige  for  fife,  nor  arrann 
accrue  for  the  rent  during  his  life ;  nor  are  copyholds  lial 
be  sezied  (/).  Indeed,  in  civil  actions,  outlawry  is  ntb 
the  nature  of  process  to  compel  the  defendant  to  snlin 
the  jurisdiction  of  the  court:  if  outlawed  upon  mesne 
cess,  he  may,  upon  putting  in  and  perfectiiur  bail,  or  enti 
an  appearance,  reverse  the  outlawry  as  of  course ;  if  i 
final  process,  he  may  reverse  the  outlawry,  upon  paym« 
the  debt  and  costs. 


(a)  See  Rex  ▼.  Cooke,  1  M'CleL  fr  V. 
196:  Tlsdaa  v.  Betmett,  I  Jones,  Rep. 
£xch.  Ir.  493. 

lb)  AkMdtie  ▼.  BuOer,  2  M.  &  W.  412; 
fi  DowL  733,  S.  Cf  in  which  it  was  held, 
that  he  cannot  sue  out  a  habeae  eorpue  ad 
mtt^lieiendum  In  order  to  charge  a  plahi- 
tiff  fai  execution,  against  whom  he  has  ob- 
tained judgment  as  in  case  of  a  nonsuit; 


although  his  outlawry  waa  at  dtt  H 
different  plaintiff. 

le)    Haa  V.   Hmcktrn,    RoUi  i 
183f>,  per  Parke,  B..  >  M.  *  W.  41S 

(d)  A.  ▼.  Ineehmt  OMirt,  3  Vm 
643, 

(e)  See  Co.  Llt.6L1». 

(/)  Com.  Dig.  Utlagvy,  D,  SL 


Omiiamy  upam  Mnne  Process,  ^'^ 

y  may  be  adopted  against  men  above  the  age  of   ^^^  "' 

irs(ff)f  and  against  woman  of  any  age;  in  which '—^ 

,  tEe  defendant  is  said  to  be  "waived,"  not  out-  ^^^^^^ 
In  an  action  against  husband  and  wife,  the  hu»-    "    ^*^ 
be  outlawed^  and  the  wife  waived  (t). 

d  I^roeesiJ]  Formerly,  the  action  must  have  been  writ  and 
1  by  original  unity  oUierwise  process  of  outlawry  P»«»^ 
lie,  either  upon  mesne  or  final  process (i:).  But  by 
^  c.  99,  the  action  must  (before  the  1  <Sf  2  F.  c.  110) 
M>mnienced  either  by  writ  of  oa/>uu,  under  the  2  Ir. 
writ  of  stmnmons  and  dUtringas  thereon ;  and  sect.  5  of 
acts,  *'  that  upon  the  return  of  non  est  inventtu  (l\ 
defendant  against  whom  such  writ  of  capias  shall 
iasued,  and  also  upon  the  return  of  non  est  inventus 
bonoy  as  to  any  defendant  against  whom  such  writ 
foSj  as  hereinbefore  mentioned,  shall  have  issued, 
Buch  writ  of  capias  or  distringas  shall  have  issued 
ch.  defendant  omy,  or  against  such  defendant  and 
person  or  persons),  it  shall  be  lawful,  until  other- 
led  for,  to  proceea  to  outlaw  or  waive  such  defend- 
tit  of  exigi  facias  and  proclamation,  and  otherwise, 
td  the  same  manner  as  may  now  be  lawfully  done 
retnm  of  non  est  inventus  to  &pluries  writ  ofcavitu 
lendumy  issued  after  an  original  writ.  Provided  al- 
t  CYery  such  writ  of  exigent*  proclamation,  and  sic. 
subseauent  to  the  writ  of  capias  or  distringas^  shall 
tumable  on  a  day  certain  in  term ;  and  every  such  first 
Igent  and  proclamation  shall  bear  teste  on  the  day  of 
I  of  the  wnt  of  capias  or  distringas,  whether  such  writ 
id  in  term  or  in  vacation ;  and  every  subsequent  writ 
;  and  proclamation  shall  bear  teste  on  the  day  of  the 
the  next  preceding  writ ;  and  no  such  writ  of  capias 
fas  shall  oe  sufficient  for  the  purpose  of  outlawry  or 
t  iJie  same  be  returned  within  less  than  fifteen  days 
delivery  thereof  to  the  sheriflF  or  other  officer  to 
t  same  snail  be  directed. "  Also,  by  section  6  of  the 
,  outlawry  or  waiver  may  be  obtained  on /ho/ pro- 
1  action  commenced  by  capias  or  summons.  Now, 
since  the  1^2  V,c.  110,  s,  2,  every  personal  action 
commenced  by  writ  of  summons,  and  consequently 
isions  as  to  outlawry  on  writ  of  capias,  apply  only 
I  commenced  before  the  1st  October,  1838,  wnen  that 
into  force. 

personal  actions  in  the  superior  courts  of  law  must 
commenced  by  writ  of  summons(m),  except  in  the 
nsolvents  arrested  or  detained  under  the  \  6^2  V, 
85,  in  which  it  is  very  improbable  that  the  plaintiff 

U  IflS.  a.  Grtfptm  V.  Dm  Anffn^  5  Dowl.  193  :  3 

'.Ik  Bing.  N.  C.  85).    It  is  no  objection  chat 

'kkPi  Supptament*  63,  and  the  writ  of  capku  appean  to  have  been 

letice  there  noticed.  xetumed  non  ett  inventus  before  the  four 

r.  BaU»,  1  Leon.  389:  tee  Ed-  monthB  expired,  it  being  so  done  by  order 

ttr,  1  Str.  473:  Cent  ▼.  Abbott,  of  a  J  iidge,  whidi  need  not  be  noticed  on 

the  writ.  {Lewis  v.  Darison,  1  C,  M.  Si 

i  retuni  imut  be  nuKle  pre-  R.  0&5, 658;  3DowL  272.  274.  &  C) 

•ainy  the  SJtigi  JiKiae.    (See  (m)  1  &  8  V.  c  110,  s.  2. 
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Book  it.  should  be  in  a  situation  to  proceed  to  entii 
^^*^*'  do  so  if  he  could(n),  and  as  the  arrest  nndi 
e,  110,  «.  3,  is  merely  collateral  to  the  action,  < 
ceeding  to  outlawry,  on  meme  process  is  by  su 
trinpat^  as  follows :  viz. — Pnpare  and  sue  cut  a 
as  tfi  ordinary  cases^  and  in  the  manner  p<nnied 
112.  You  mmt  afterwards  obtain  an  order  o/tie  a 
for  a  writ  of  distringas,  as  directed  ante,  Vol 
leave  to  issue  it  be  grantedy  issue  it  aocordsngh^  •■ 
according  to  the  ^radios,  as  directed  ante,  r  oi 
suing  out  a  distringas,  with  a  notice  that  the 
compel  an  appearance,  the  plaintiff  cannot  i 
limlnarv  to  outlawry  (o).  llie  distringas  sh< 
to  the  sheriff  of  the  countv  in  which  you  int 
fendant  should  be  outlawed.  In  London  the  d 
exacted  every  fortnight,  in  other  counties  evei 
therefore  usual  to  outlaw  defendants  in  Londo 
sake.  It  was  held^  that  there  was  no  objectioi 
cess  by  capias  being  issued  into  a  court  difi 
in  which  tne  defendant  was  described  as  bei 
Tate  the  writ  of  distringas  to  the  sheriff**  ^ 
there  fifteen  daysy  at  leasts  before  the  return  aa\ 
piratton  of  that  time,  get  him  to  return  it  *^  non 
nulla  bona. "  It  is,  it  seems,  questionable  w 
riff's  return  of  non  est  inventus  and  nulla  bona, 
issued  with  a  view  to  proceedings  to  outlawry 
tlie  necessity  of  leaving  a  copy  of  the  writ  at 
place  of  abode,  as  required  by  the  3rd  sect, 
r.  39  (q) ;  and  where  a  copy  can  be  so  left,  it 
it.  A  distringas  for  the  purpose  of  jiroceedi 
may  issue  after  a  writ  of  summons  which  ha 
by  a/ias  or  pfuries  writs,  sued  out  to  save 
Limitations  (r).  Leave  the  writ  and  return 
maMerSy  who  will  maJce  out  the  exigi  feicias  t 
clamation, 

Exigi  FaciM.       Eicigi  Facias,    Writ  of  Proclamation,  S^cJ] 
is  a  judicial  writ,  commanding  the  sheriff  tt 
fendant  from  county  court  to  county  court, 
la  wed ;  or,  if  he  appear,  then  to  take  and  hav 
court  on  a  day  certain  in  tenn,  to  answer  t 
an  action  of  &c.  (*).     It  must  be  tested   on 
return  of  tlie  distringas,  whether  in  term  or 
must  be  retumalde' in  the  same  or   the  foil 
♦         a  day  certain,  and  must  have  fifteen  days  at  1 
teste  and  return  (m);  and,  if  possible,  you  sho 
return  day  so  that  five  hustings  in  London,  < 
elsewhere,  may  l>e   held  between  the  teste  ai 
writ,  in  order  to  save  the  expense  of  an  alloc 
the  exigent  shall  have  such  a  return  as  that  fi 

(»)  See  the  obeervaUone  in  Vol.  I.  p.       (r)  Acoy  v.  JmmI 
*34,  B«  to  prooeeding  airaiiut  inaolventa.       Dowl.  310,  S.  C 
cJS.  S?'  \  9^'^'  ^  "^-  N.  C.  508;  4        U)   See  the  font 

«.fe^  iJft^Z*  ^''•^'  •*  DowL317;  1  H.        (0  See  r««   v.  i 

«  W.513,  &  C.  Tfcid.  New  PracC  1 

(q)  Vtn  V.  Qowar,  4  Scott,  287-  («)  S  W.  4.  e.  SBL  i 
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■i|  intintne  between   the  tfiite  antl  return  (j-).     Tlur  12th     riiAi*.  n. 

J*L"f(ht2  ir.  4,  r.  39,  which  n-quiri's  writs  issuiMl  iiinier  _/*^i'."^- 1l 

■ttJrt  loW'iiT  tlate  «»n  the  «lay  on   wliich  thi'V  issunl,  \»'., 

•il to  bt  iiuluiN'cl  with  till*  naim*  ainl  alKiiIc  of  thi*  attonit-y 

•ftftj'  suiug  out  thi*  n>iiiiK',  tim*.s  not  apply  to  writs  of  vji- 

fW(ir)   Grt  (hiy  wnt  Aipupfl  hi/  one  of  fhf  mf letters,  a /i*f  :fi'afnl 

t^^ih  of  tht- wnfjf.     If  the  defciiiluut  he  iuiprlMoni'il,  nr 

2y*J  «a,  at  the  time  of  the  v.rif/mt  awanleil,  or  aftortho 

••^  aijd  k'fuiv  or  at  it^  return,  the  CDurt  will  revei>c'  the 

•idiirn'(:).    Ihit  the  eourt  wouhl  not  reverse  the  outlawry 

^^v»n  till'  irrnunii  of  the  flcfcndaut  Iiavin;^:  e^>Il^tantly  ap- 

MBh/iii  jmMic  ihiriijj;  tliL*  proceci.iin;;.'*  airainst  him,  unh'ss, 

ar  ^BfcMJ%Ji('  "iwuri'  that  ho  had  no  notice  of  tlu*m  (//),  or  that 
/uaijirift' iniiiht  ea^lv  have  fouml  him,  sii  as  to  have  served 
nrli  jirnci-»,  and  that  is  not  lU-niiMl  hy  plaintitt" (//). 
The  writ  o/j*t''fffaMtititi/i  reeitt-s  the  ^./jV/iy^ir/V/^f,  an<l  n'«j aires  ^\Tit  ufVn*- 
*«>»IiiTift'  to  jnakr  three  prochiniations,  in  pui'suaiu-e  of  stat.  ^^^i^'i'-'^"":'- 
^/7.r..%and  7  /r.  4J\1   ^«V^  r.  4.j.  ^.  2  (r).     It  hhould   he 
tfrtcti^i  to  tho  sheriff  of  the  county  where  the  defendant  shall 
w  Actually  dwellinif  at  the  time  of  the  eript-iU  awjirded  (»/); 
fldtmii^H}  the  etiurt  will  reverse  the  outlawry  (r) ;  hut  in  prae- 
lireit  U  usual  to  liiroct  it  to  the  same  sheriff  the  t\iipi  fanag 
ad  other  writs  wen*  directed  to;  if  <lirected  to  a  different  ^hc- 
rf,  ir  i*  called  a  writ  td'  "/'/mf/zi  piiu'l*  win  lion  "  (/').     A  writ 
iufetin;;  the  pr«>eIamation  to  he  made  at  the  parish  chundi  is 
flffieieiit,  thou.i^h  the  IJi    ENz,  r.  3,  says  "  nearest  chun-h  or 
chapel  *'  {fjy     It  must  Ixj   tested  and  returnahle  the  sami"  as 
ihifjcfifi  /arias  (/t),     fitrt  it  sitptcii  hy  onn  of  the  majtfi'rs,  and 
Uidttlli^thtX'ialfrofthetrnts,     Unless  this  writ  be   regularly 
ned  out  and  retunietl  (/)  accord ini;  to  the  directions  <d'  the 
Mute,  the  outlawry  will  he  void,  and  may  Ix'  reversed  (X). 

TaLnth^ife  tcriti  to  thr.  ujfflrent  of  the  shrnffti,  to  whom  thty  are  H'»wex«^ 

£reriedf  nvj*ertirffy,  am]  thrtf  inillbe  rjcecutetL  The  ejrigi  facias  is  '^"**^'* 

tieiuted,  hy  exacting  the  defemlant  at  five  successive  county 

cwirts,  or  in  LoJidon  at  five  successive  hustings,  unless  hefore 

liliit  time  tile  defendant  a])])ear  or  )nit  in  luiil,  &e. ;  and  the  writ 

*m>t  hv  actually  in  the  sherift'*s  ])ossi*Msion  at  the  time  the  de- 

feodaut  i:^  demanded  (/).    The  writ  tf prftrlamatiwi  is  executed 

Ijr  niakini^  three  prochimations;  one  in   the  county  court  or 

liastin'*fs;  one  at  the  general  quarter  sessions ;  and  <me  <»ther 

cif  theSL'  pHndamations  to   he  made  one  month  at  least   hefore 

the  tfniitfo  cxartu*^  on  a  Sunday,  immediately   aftvr  <livine 

Service  and  sermon,  at  or  near  the  usual  door  of  the  nearest 

church  or  chapel  of  the  town  or  parish  where  the  <lefendant 

^as    dwelling  (m)  at   the    time   of  the  awarding  of  the  exi- 

Qmt{ii)\  or  hy  affixing  a  written  or  printed  or  partly  written 

I/)  Com.  Dig..  Pleader,  S  W.  4  (A)  .31  EI.  c.  3.  s.  1 :  3  W.  4,  c.  X),  s.  5. 

'9}  Igtrit  T.  liarimm,  3  Dowl.  372;   4  ante,  i<27. 

Moo.  A  P  .  'i2%  (j)  Sec  form  of  return.  Chit.  Formi, 

iz\  l^w,  9:15.  Sni. 

-:«i  JiJtMrm  V.  Drittr,  1  Dowl  127.  Ik)  .11  KL  c-  .1,  n  1 :  m»  l(<^rv.  Yantifn, 

iii\  Srv  Jamr.li  v.    Jmhin/t,    !l    Moore,  4  T.  U.  .'i21 :   Vitfrt  v.  IVatrr'*,  3  I>.  ^  \\. 

Sfr  Bt^-^x    Krumt^w,  2  Wilii.127.  r^*'.  Hat/er\.  Otokt  5  Id.  3(h2:   3  B.  kC. 

•r\  .Sec  the  form,  (.'hit.  Koniis,M7*  &£^  ^  C. 

'.di  .11  V  I.e. .%  s.  1.  (/)  Videt  T.  Watern,  3  D.  &  R.:>5:  poat, 

lp\  Raft^  V.  Gwrfw.  3  B.  &  C.  529;  5  D.  0.1(1. 

ir  R.  3»^.  S.  f\  (m)  Src  lj'ir\M  v.  IJaruon,  3  Dowl.  2/2 ; 

r/  •  .*i«e  the  rom.  Chit.  Formi,  A47.  4  Moa&  P.  523. 

•/'T  ljru:'M  T.   Uar%-*tn,  3  DowL  272  :   I  \n)  S\  LI.  c.  3,  B.  1. 
C.  M.  AC  11.  *»5.  ^.  C.y  4  Moa  K  P.  023. 
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and  partly  printed  notice  of  audi  proftlamatVw  <a  o 
the  aooTs  or  all  the  chnichea  and  chapdiirilUBii 
or  parish,  pieTioudy  to  the  commeneemmt  of  A 
▼ice  (o).  Where  one  month  had  not  fSbufmA  beww 
clamation  at  the  church  door  and  the  jiwfa  aaaelH^ 
reversed  the  outlawiy  (p). 

K  you  find  by  the  sneriff'a  return  (;)  to  the  init 
that  there  have  not  been  five  county  courts  cur  haskUQ 
the  tetU  and  return  of  it,  mm  cwli0il4  om  pfUmmtatk 
wrU^  called  an  ^allocatur  exigent"  (r),  and  Imm  % 
thenf^  as  above  direetedy  wko  mU  tkermtpon  exaei  ^ 
at  the  next  and  stAeeqnmU  eomUy  eonrU  or  kmf^fi 
maie  the  nmiber  of  eomi^  eomie  i>r  knaim^  ai  itktd 
da$U  hat  been  demandedwon  hoik  wntt^Jht,  If 
writ  the  defendant  be  not  aemanded  the  requisite 
timesy  you  may  sue  out  another  writ  of  aUoiBatmr  e 
have  it  executed  in  the  same  manner. 
Kzicent  miut  The  defendant  must  be  exacted  upon  these  sever 
at  £r«n«e^  ^^  Moesitw  county  courts  or  hustings ;  for  if  any  ec 
oBMivsCourti.  or  busting  have  intervened,  the  sevenl  writs  of  < 
already  executed  are  without  effect,  and  you  must 
exigifaaUu  and  writ  of  proclamation  de  iio«o(«). 
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gent 


TheJud 
roentof 
lawry. 


% 


ut- 


Appeairainioe^  ^T^.^  If,  before  the  return  of  the 
defendant  wish  to  appear  voluntarily,  then,  Ut  hk 
appearance  with  one  of  the  nuuters  of  the  term  w 
exigent  issued^  €u  directed  Vol.  L  121  (f ),  u^  wii 
make  out  a  supersedeas ;  or  you  may  make  out  a  i 
yoursel/{u),  upon  getting  a  note  of  particulars  of 
from  the  master^  and  get  him  to  sian  it.    €ret  it  * 
se€Uer  of  the  writs.    Lea/ee  it  at  the  sherds  cffia 
return  of  the  exigent,  and  he  will  thereupon  cease  U. 
latter  writy  and  make  a  return  to  it  accordingly  (x). 
out  of  the  supersedeas  is,  it  seems,  deemed  eqi 
entering  a  common  appearance,  and  therefore  a  c< 
peorance  is  rarely  actually  entered  in  such  a  ca8e(j 

If  the  defendant  be  arrested  on  the  exigent^  he  mi 
appearance,  and  sue  out  a  supersedeas^  as  above  dire< 
bail  to  the  sheriff,  as  in  ordinary  cases,  or  remain  in 

The  Judgment  of  Outlawry.']  If  the  defendant 
rested  on  the  exigenty  nor  appear  voluntarily,  as  s 
tioned,  then,  after  being  exacted  live  times,  and 
thrice,  he  is  outlawed.  The  writ  of  exigent  is  thei 
with  the  five  exactions  thereon  stated,  with  cert 
time,  place,  &c.,  together  with  the  judgment  of  on 
the  coroner,  or  in  London  by  the  recorder («).  1 
proclamation  must  also  be  returned.  FUe  the  wri 
motion  with  one  of  the  nuuters,  and  take  the  writ  of^ 
return  to  him^  and  he  will  make  out  the  capias  utlaga 


(»)  7W.4&1  V.e.45.1.2. 

(p)  Taylor  v.  Watera,  3  D.  &  R.  575;  2 
B.  &  C.  353.  &  C. 

{q)  See  the  fonn,  ChlL  Fonnt,  54& 

(r)  Ibid. 

(«)  2  Sellon,  285 :  tee  atocoW  t.  hard 
Zowh,  1  Plowd.  371 :  WhUuride  v.  Horen- 
dto»,3LeT.245. 


{t)  See  fSwm,  Chit.  Fom 
(«)  Ihid. 

(x)  SeefonnofretunifC 
(y)  See  Pmek  ▼.  Wmnmm 
(s)  SeeAw.AfNWN,  5' 

r.  YtmOm,  A  Id.  5S1:  Jbv 

3  T.  R.  578L 
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Mr  Wkgainmy  S^J]  The  capiat  utiagatum  is  general  or    Chap,  n 
I;  the  foimer  against  the  person  only,  the  latter  against     ^**^-  '• 
noB,  lands^  and  goods.    The  general  writ  of  capias  capia*  uti 
teeommaiids  the  sheriff  to  take  the  defendant,  so  that  8^»^t  *c. 
e  Um  before  the  court  on  a  day  certain  (a),  to  do  and 
what  the  ooort  shaU  consider  of  him  (6).     Upon  filing 
iofproelamation,  and  taking  the  exigent  and  return  to 
xriB  already  mentioned,  he  will  make  out  the  capias 
m.   Get  it  signed  by  one  of  the  masters^  and  sealed. 
iiand  the  special  writ  may  issue  into  any  county,  at 
m  of  the  plaintiff,  without  heing  testatum  writs  (c). 
I  the  defendant  has  been  arrested  on  the  capitis  utla-  DiKharge 
B  an  action  commenced  by  wnt  of  summons,  the 
iiU  discharge  him,  upon  an  attorney's  undertaking  in 
to  appear  for  the  defendant  and  reverse  the  out- 
L    Or  if  the  action  were  commenced  by  writ  of 
tder  2  W,4y  c.  39,  the  sheriff  shall  discharge  him, 
pfing  a  bond,  with  two  sufficient  sureties,  for  double 
or  which  special  bail  is  required,  conditioned  for  his 
e  by  attorney  at  the  return  of  the  writ,  or  if  given 
return,  then  for  his  appearance  at  some  return  in 
ine  term(«),  to  reverse  the  outlawry,  and  to  do  and 
ucn  other  things,  as  shall  be  required  by  the  said 
The  sheriff  is  bound  to  take  the  bond  above 
[,  in  bailable  actions,  whether  there  be  any  sum 
n  the  capias  utlagatum  or  not(^).    As  to  the  terms 

the  outlawry  will  be  reversed  by  the  court  on 
e/wf/,  935. 

een  held,  that  a  bankrupt  who  has  been  outlawed.  Discharge  u 
rson  arrested,  and  goods  taken  by  the  sheriff,  under  ^tcyaod' 
'lagatumy  is  not  entitled  to  be  relieved,  on  summary  iiuoivency. 
>m  such  arrest  and  levy,  except  upon  the  terms  of 
to  the  action,  and  putting  in  and  perfecting  special 
ugh  the  plaintiff  had  also  proved  her  debt  under 
tission,  and  received  a  dividend,  after  which  the 

commenced  for  the  balance  ;  for,  until  those  terms 
led  with,  he  has  no  locus  standi  injitdicio(h).  But 
i  forty-two  days  allowed  for  the  examination  of  the 
under  the  117th  section  of  the  6  G,  4,  c.  16,  the 
»nnot  be  arrested  under  the  capias  utlagatum  ;  and, 
le  Court  of  Bankruptcy  will  discharge  him  (t).  It 
;  bankruptcy  and  certificate  are  no  ground  of  dis- 
i  prisoner  in  cust^nly  on  capias  utlagatum  (i).  And 
;  case  it  was  decided,  that  a  party  outlawed  on  civil 
ler  Judgment,  and,  on  his  petition  subscauently 
he  Insolvent  Debtors'  Court,  adjudged  to  uc  dis- 
I  not  entitled  to  a  reversal  of  the  outlawry,  though 
Q  which  the  outlawry  is  founded  be  included  in  his 
)•  A  prisoner  in  custody  on  a  capias  utlagatum  for 
snt  of  damages  and  costs  may,  however,  be  dis- 

u3B,^5,  onto,  997>  and  see  Loukei  v.  Holbeche,  I  Moo.  &  P. 

form.  Chit.  Forms,  549;    12b'. 

NmtT  palatine.  Id.  (I)  Rx  p,  Hemriey,  Jan.  1833,  Court  of 

YmL  S3:  Gilb.  C.  B.  17-       Review,  1  Deac.  &  Chit  Re]).  16. 
.  A  M.  Cl8,  a.  4.  Ik)  Bmuc/tamp  v.  Tomktnt,  3  Taunt. 

141. 
(/)  Dtckmm  v.  BoXmt,  1  A.  ^^  E.  RfiSt 
r.  Gtatocw,  3  Burr.  1482.        3  Nev.  Jc  M.  775,  S,  C. :  but  MO  Adoodc 
17  r.  fTaMfu,  UEmt,  6S6:    r.  FM,  C.  P.,  Noveaiber  5, 183^ 


B90IKI7.    dbavg^  wider  tlM  iMolTwt  DtUoraP  i^  «i^ 
^^^^      nrtml  of  bis  imiUinj(m). 
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Jtr****^  like  the  general  writy  eonimaiiditlie  flOMiff  to  teki 
dent;  and  thue  fiur  it  ie  ezeeated,  end  tbe  defn 
ehaiged,  umm  ea  attorney's  nmiRTtjifing  or  open  f^' 
to  the  shenffv  ^  the  aame  maniier  ae  fmen  toe  wii| 
But  the  mecial  writ  aleo  eommande  the  rfierifffo  i 
a  jurjy  01  the  defiandaat'e  goods  and  land%  to  ezd 
praite  the  aame,  and  to  talu  them  into  the  f  neen^i 
safely  kee^  them,  so  thftt  he  may  answer  to  the  qi 


value  and  issues  of  tilie  same  (•)•  €f€i  tkig  writ  ^ 
of  tke  wHui0r99  and  Meahd,  As  the  inquiry  and  ez 
case,  howeyer.  are  merely  to  compel  the  rapean 
defendant,  if  he  he  arreeted,  and  gir^  the  unaeitak 
above  mentioned,  before  thb  part  of  the  writ  be  i 
would  be  very  harsh  prooBeding  to  inquire  of  and 

5 roperty  afterwards,  and,  I  believe,  is  never  done, 
ave  not  been  arrested,  or  have  not'given  the  wd 
bond  above  mentioned,  or  have  not  appeared  orp 
the  original  action,  the  sheriiF  must  summon  a  fur 
of  the  defendant's  property,  real  and  personal,  i 
and  in  action,  and  to  appraise  the  same ;  and  youm 
witnesses  before  the  inquest,  to  prove  the  defends 
in  the  property,  and  its  value.  As  soon  as  th( 
taken,  the  sheriff  takes  possession  of  the  proper 
it,  and  returns  the  special  capias  tttlaa<ttumy  annes 
the  inquisition  (o).  Get  the  writ  and  return  frott 
and  get  it  filed  toithone  of  the  masters  {p)^  who  m 
transcript  of  it  for  the  Exchequer,  As  to  the  sheri 
poundage,  upon  executing  this  writ,  see  Graht 
2  M.  &  SeL  294 ;  and  as  to  a  landlord's  right  to  his 
goods,  &c.,  are  thus  taken  on  a  cajnas  utlagatumy  S4 
College  v.  Murcotty  7  T.  R.,  259.  The  court  will 
46(6  W,  6f  M,  €»  18,  ss,  4,  5,  restore  goods  taken 
capias  utla€fatum {q). 
Proceedings  If  the  d^efeudont  have  not  a^  yet  appeared  or 
SsfiKtion  out  ^^^  tliere  be  no  probability  of  his'  doing  so,  you  i 
of  the  Pro-  to  obtain  satisfaction  for  your  debt  and  costs  out 
perty  wised,  pe^ty  thus  seized.  For  this  purpose,  take  the  tr 
master  has  given  ymi  to  your  clerk  in  court  (r)  in  tht 
whoy  after  giving  a  rule  for  persons  to  come  in  ai 
property  seized,  will  jipon  the  expiration  of  that  rtt 
for  you  a  venditioni  exponas  commanding  the  shcri 
goods  (s),  a  levari  facias  to  levy  the  issues  and  p 
freehold  land(t)^  and  a  scire  facias  to  recover  deb 
defetidant{u)y  if  necessary.     Take  these  writs  for 

(m)  R.  V.  Jnjo/rm/  Court,  3  Nev.  &  P.    rights  and  questiani,  thi 

543 :  see  Atbwk  v.  FUk,  C.  P.,  Nov.  5,    clerk*  have  still  the  e»ch 

183J>.    The  party  cannot  afterwards  be    practice.  (Price,  Excfa.  IS: 

charged  in  execution  on  the  judgment    nerst  7  DowL  516). 

of  outlawry.  (Id.)  /«)  See  a  form.  Chit.  F 

(n)  See  the  form.  Chit.  Forma.  540.  (0  Id.  552. 

(o)  See  the  form  of  the  return,  and  of       («)  See  GiOk    C.   B,  , 

the  Inauirition.  Chit.  Pomw.  550.  Hutehinton,  1  Lutw.  » 

ip)  ReimokU  v.  Mama,  3  T.  R.  578.  tiff  in  an  action  waa  outl 

(f)  Anan^  I  Tldd,  IS3.  action,  iHiooBedinta  wer 

<r)  In  an  nauen  eomnectaA  '«\^  «da  teDAaBB«%'wnm^tk««ioM 

quem'i  i«vwtt*,<iiiirtilk(dhtaMc\v«iv(«nMA  «Nixl\  tot  «  Vik  "vailV 
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f  ikimk  proper  to  tue  ant  J  to  tie  sheriff  who  will  Chat,  ft. 
M0  the  ffoodff  levy  the  is»ue$y  or  mmmoi^  the  parties  ^**^*^ 
e  faoBAy  as  thereby  directed.  K  to  a  speeial  capias 
the  sheriff  return  an  inquisition  finding  that  the 
bad  benefices,  but  no  lay  fee,  the  court  will  award 
equestraiion  on  reading  the  tranacript  of  the  out- 
inquisition  (jr).  But  where  to  a  capias  utlagatum 
letDmed  that  the  defendant  had  no  goods  nor  any 
in  his  bailiwick,  but  that  he  was  a  beneficed  cler- 
2iottt  stating  the  name  or  situation  of  the  benefice, 
efosed  a  writ  of  sequestration,  but  suggested  a 
i  rule,  calling  upon  the  sheriff  to  amend  his  re- 

t  eoods  have  been  sold,  &c.,  by  the  process  above  Where  the 
,  if  the  amount  do  not  exceed  the  sum  of  50/.,  ^^^^^ 
wrt  of  Exckeqiur  that  it  be  paid  to  you,  and  an  s^a. 
s  granJted  accordingly.     Your  clerk  in  court  will 
aw  up  the  order (z),  and  also  a  subpcena  requiring 
pt^  you  the  money  {a)  ;  and  the  sheriff  being  served 
in  pay  you  the  amount  mentioned  in  the  return  to 
i  exponas,  deducting  his  poundage, 

i  money  in  the  sheriff's  nands  exceed  the  sum  of  Where  the 
tiiion{b)  the  lords  of  the  treasury  that  it  may  be  ^"^.* 
roflf,  who  will  thereupon  refer  it  to  the  solicitor  of 
c)m  Get  a  certificate  of  the  proceedings  upon  the 
»  your  cleri  in  court (c);  make  an  affidatnt  of  the 
ts  before  a  judge  at  ckatnbers{d);  and  leave  thesCy 
your  attorneys  bill,  and  the  venditioni  exponas 
before  the  solicitor  of  the  treasury,  who  will  there- 
is  report  {e).  File  this  report  icith  the  clerk  of  the 
d  a  warratit  will  then  be  issued,  directing  the  at- 
dto  consent  to  an  order  (f);  which  being  taken  to 
general,  he  will  give  his  consent  of  course.  Then 
irt,  and  get  the  order  and  subpoena  from  your 
"t,  as  above  mentioned;  and  the  sheriff,  upon  being 
the  order  S^c,  unll  pay  you  the  money.  This  pro- 
lly  costs  from  201.  to  25/.  This  warrant,  and  the 
eral's  consent  for  the  payment  of  the  money  in 
'  the  sheriff,  under  the  capias  utlaqatum,  do  not 
in  appropriation  of  that  money,  wnere  they  are 
piorance  of  the  death  of  the  defendant ;  and  the 
plea  by  the  representatives  suggesting  tlic  death, 
making  of  an  order  for  the  payment  until  the 
ieath  is  determined  on  an  issue   taken  on  the 


;  ex- 


queen's  right  to  levy 
reehold  lands,  by   petition  to  the  lords  of  the 

tbe  outliwry,  be  might  (a)  Id.  M6. 

ovcragain  to  the  crown.  (b)  Id.£5fi. 

«  M.  4c  Set  347).  (c)  Id.  A&4. 

U  I  DowL  9K,\C.U  (d)  Id.  555.    A  Judge  of  any  court  will 

M7*  S.  Ct  Rax  V,  Arm-  answer.  (See  I  V.  e.  .'MQ. 

80;  SC,  M.&  R.  2U5;  (e)  Scea  fonn,  ChiuForms,  555. 

(/)  Id.  AfiS. 

;ilf.  AW.an.  Cf)  A«:  v.  JBiMAomn,  l  C.  &  U.  190. 
Clrit.  Fonaa,  sas. 
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IT.    treMiii7(A)/  A  wantniwill  tliamiwm  besmiM  i 
^^*"'     lease,  and  the  lease  be  made  out  at  the  F^e-olci 
Court  of  £xchequer(t)* 


I>edafxaiom  after  OuOawnf,']  If  the  defiBodnt  taSm 

Sn^,  *"      peaianoey  or  put  in  and  pexract  bail,  before  be  ii  ovik 

mentioned  atUe,  d90,  the  plaintiff  may  dedan  ag«iiil 

in  ordinaiy  cases.    And  the  same  in  ordinaiyeMHi 

Suts  in  and  perfects  bail,  or  enters  a  common  appM 
le  action  on  reyersing  the  outlawry  for  any  other  cm 
for  want  of  proclamation  under  81  BUg,  c^t,  9(k)* 
rerersing  the  outlawnr  for  want  of  proclsmalionuiiwr 
«•  £L  s,S,  however,  tne  defendant  ^j^ears  to  a  new  i 
be  brought  against  him  by  the  plaintiff  for  the  sbom 
and  the  plain^BP  has  until  the  end  of  the  seoond  ti 
after  the  reversal  of  the  outlawry  to  declare  against 
After  that  time,  in  a  case  under  31  JSIur.  e.  3,  #.$ 
fendant  may  refuse  to  receiYe  a  declaration ;  in  whicfa 
bail  are  dischai]^^  and  the  plaintiff  will  be  obliged  ti 
new  process  agamst  hinu 
Y«BiM.  xf  the  plaintiff  declare  in  time,  he  is  not  obliged  t 

venue  in  tne  county  into  which  the  summons  or  eapia 
but  may  1^  it  in  any  other  county,  at  his  pleasure  (i 
mmiep^  Where  there  are  two  defendants,  and  one  only  has 
Defendants,  or  is  in  custody,  then,  after  proceeding  to  outlawry 
the  other,  ^ou  may  declare  against  the  one  who  has  i 
alone,  stating  the  outlawry  of  the  other  in  the  oo 
ment  of  your  declaration  (n).  In  such  declaration  ^ 
state  that  the  co-defendant  was  outiawed  in  the  p 
suit:  stating  that  he  was  *Mn  due  manner"  outlaws 
not  suffice  (o).  There  is  no  occasion  to  refer  to  the  i 
outlawTy(0\  The  declaration  must  be  intiUed  to  s 
the  face  of  it  to  have  been  filed  or  deliyered  some 
sequent  to  the  outlawry  (^). 


Sect.  2. 

Outlavny  upon  Final  Process, 

On  what  Pro-      Jp  the  action  were  commenced  by  writ  of  sum 
capiasy  under  2  W.  4,  c.  39  (r),  then  if  wm  esi  «m 


(A)  See  fonn  of  petition,  CbiL  Fonns,       (o)  ammietwm  ▼.  Hi 

053.  Haigft  V.  Comtm^,  15  EMt, 
({)  2  Selkm,  290  to  292.  Un  Maemtdmel  v,  Jnhmtm, 

{k)  See  He$M  v.  Wood,  4  Taunt  091.  to)  See  Ghmu  ▼.  MboU,  8 

(/)  31  EL  c.  3.  t.  3.  2  Moor^87,  &  C 
(m)  R,  H..  2  W.  4.  r.  40:  Whitwiek  v.        (r)  2  W.  4,  a  39,  ■.  &    TI 

Hoeenden,  3  Lev.  245.    See  fonn  of  Judg-  arethewonb  of  ttiati 

ment  of  nonpros  for  not  dedaring  after  Judgment  given  fai  any  . 

defendant's  appearanceon  titetjHgiJMat,  by  writ  of  monmoiw  or  < 

Chit  Forma,  557.  authority  of  thia  aet,  n 

(n)  See  form.  Chit  Forma,  557 :  Hai^  lawry  or  waii«r  may  d 

▼.  Cbmvov,  15  Eaat,  1 :  GoMimMk  ▼.  Lo^,  andjudgmcntof  outkwi 

4  Taunt  299 :  anfe,  852,  n.  (c),  and  Vol.  I.  in  audi  manner,  and  fai 

p.  196:  and  ne  Fort  ▼.  OlUmrt  1  M.  &  SeL  now  be  lawAilly  dona  aflv  J 

84S.  an  action  cwnmencid  by  m 
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the  ea.  sa^  yon  may  (without  suing  an  alias  or    Chaf.  ii. 

».)  flue  out  an  ezi^  facias^  as  directed  ante^  928,  and     ^**^-  ^ 

etum  thereof  sue  out  a  a^pias  uUoffotumy  general 

18  directed  onto,  331,  032  («).    A  writ  of  procla- 

>t  necessary  in  this  case. 

sndant  he  arrested  on  the  capiat  utUMffahMn^  he  must  Proceeding 

ustody  until  he  have  reversed  the  outlawry  (<).  2^JjJ^|^^ 

rty  have  been  taken  under  a  special  capias  utlaffct- 

%y  proceed  to  get  the  produce  of  it  paid  over  to 

Gurtion  of  your  debt  and  costs,  as  directed  ante^ 

>r  bioueht,  you  cannot  proceed  to  outlaw  the  Aftfr  Error. 
the  judgment  (n). 


Sect.  3. 

Reversaly  SfCy  of  Outlaufty, 

Lant  mar  be  relieved  from  the  outlawry,  either  by  Reversal,  &c., 
or  by  obtaining  the  queen's  pardon.  of  ouiUwry. 

two  modes  of  reversing  a  judgment  of  outlawry;  How  effected. 
ition  to  the  court  or  a  judge  at  chambers,  or  by 
'  coram  nobis.  The  latter,  however,  is  seldom  or 
to  in  practice,  being  much  more  expensive  and 
I  the  former;  for  the  court  on  motion,  or  a  judge 
,  will  now  reverse  an  outlawry  for  error  in  fact 
ig  on  the  face  of  the  record.  Both  modes  of  pro- 
now  be  considered;  and  first,  as  to — 

f  on  Application  to  the  Court  or  a  Judge,"]  Reversal  Reverwi  of 
on  motion,  is  discretionary  with  the  court;  there  ""  Appiica- 

,.  xL-i*  ^       .  »   -t.  ^  tion  to  the 

parliament  which  gives  a  party  a  right  to  reverse  court  or  a 
r,  unless  there  be  error  in  the  proceedings,  and  Ju^^ge- 
y  writ  of  error.  The  court  or  a  judge  at  cham- 
Qowever,  reverse  the  outlawry,  as  a  matter  of 
er  unconditionally,  or  on  compliance,  by  the 
with  certain  equitable  terms,  according  to  the 
»  of  the  case.  And,  they  will  reverse  it  in 
y  way  for  any  defect  which  would  be  a  ground 
>n  a  writ  of  error,  though  not  appearing  on  the 
record,  (such  as  that  the  defendant  was  in 
ir  beyond  sea,  at  the  time  of  the  exigent  award- 
this,  though  he  purposely  went  abroad  to  avoid 
r  or  his  creditors  (y )  ),  as  well  as  for  defects  or 


V 


that  ercTT  outlawry  or       (u)  SpinJu    v.   fi<rtf,    Pr.   Reg.   184  ; 
_r  the  authority  of  this    Barnes.  434,  S.  C. 
ly  be  vacated  or  set  aside       {*)  Beauchamp  v.  7bmJW>w,  3  Taunt. 
IT  motion,  in  Uke  man-    141 :  He^  v.  H<!u>«on,  Barnes,  391 :  Jantet 
or  waiTcr,  founded  on    v.  Jenkins,  9  Moore,  ^89. 
may  dow  be  vacated  or       (y)  Porter  ▼.  Cf  Meant  7  Dowl.  657  : 

Htareif  ▼.  CfMeara,  7  DowL  7S5 :  Heeae 
^  Ibrme*  ChH.  Forms,    ▼.  FFoorf,  4  Taunt.  fl9] :  Ora/tam  v.  Henry, 

1  B.  ft  Aid.  131 :  Bryan  v.  FKdwrtq/fb,  5 
4  Buix.  8930,    a&C.S14{  8D.  frR.208;  IMoaftP. 

13S, tu,  S. C:  Plgtu  V, Drummand,\WB%, 


9M  (MlMtf    Bemifmd  iff. 

Book  rv.  etron  in  fhe  proceeding  wjparaiit  on  the  neoid.   < 

^^^''     a  bailable  eapku  npon  wmch  a  deiendint  wai  m 

-been  iaened  upon  a  defeotlTe  affidarit,  the  eomt  n 

ontlawiy  on  payment  of  coets,  the  defendant 

common  appearance  (jr).    Bat  an  ouUawrr  tvfll 

adde  merely  on  the  ground  of  the  defendant^t  li 

stantly  appeared  in  poblic  during  the  proeeedingi  tj 

nnlea^  perfaape,  he  swears  he  had  .no  notiee  cnT  tk 

that  the  plaintUF  might  easily  have  found  hitti  so 

serred  hun  with  process,  and  that  is  not  doiied 

tiff  (6).    And  thouffh  the  outlawry  be  illegal  and ' 

cannot  be  set  aside  by  a  third  person  in  a  cmlatenl 

What  Tenna      As  to  what  terms  will  be  imposed  on  the  defend 

^^fj^^^.    court  or  a  judge,  on  reyendnff  the  outlawry,  it  : 

ant.  served,  that  where  the  proceeding^  to  outlawnr  is  i 

the  process  of  the  conii,  (as,  fer  instance,  wnere  it 

with  a  knowledge  that  the  defendant  was  repr 

an  attorney  in  this  country,  and  without  apptyi 

attorney),  the  court  will  set  aside  the  outlawry  i 

posing  any  term&   and  will  even  compel  the  ; 

pay   the    costs  of  the   application  (^).     And   iJ 

error  apparent  on  the  record,  it  has  been  laid 

high  authority,  that  the  party  has  a  right  to 

outlawry,    and  the  court  cannot  impose  terms  (* 

dinary  cases,  however,  of  applications  to  reverse  o 

error  not  apparent  on  the  face  of  the  record,  where 

tiff  has  not  been  guilty  of  any  improper  conduct 

imposed  are,  as  follows: — In  the  case  of  outlaw 

process,  payment  of  the  debt,  or  damages  and  costs 

costs  of  the  outlawry,  &c.  (/).    And  before  the 

110, «.  18,  the  court  would  not  impose,  as  one  of 

tliat  the   defendant  should  pay   interest  from  tl 

signing  final  judgment   to  tne  period  of  re  versa 

perhaps,  this  would  be  decided  otherwise  since  tl 

the  case  of  outlawry  on  mesne  process,  under  simi 

stances,  the  terms  are, — the  entry  of  a  common  ap 

the  action  (^),  or  (in  case  of  a  reversal  for  want  oi 

tion  under  the  statute  of  Elizabeth)  to  a  new  act! 

payment  of  cost^  (k) ;  or,  before  the  1  ^*  2  V,  c, 

action  were  bailable,  the  defendant  (at  least  if  not 

on  the  capiois  utlagatum)  would  have  been  requi 

in  special  bail,  instead  of  merely  entering  a  comn 

ance  (/).    But  this  would  not,  it  seems,  be  require* 

act,  unless  the  plaintiff  shew,  b^^  affidavit,  that  th< 

is  about  to  quit  Engbmd  forthwith ;  and,  perhaps 

N.  C.  354  t  1  Soott,  S64,  5.  C:  Levi  v.        (#)  See  f>er  PiBtttmm,  J., 

Oatrgett,  1  M.  &  W.  547 ;    5  Dowl.  322,  Fenton,  I  Nev.  &  P.  7H2. 

&  C.  (/)  lUtatmn  ▼.  Fentm, 

(3)  Houl^Utth  V.  Swiitfim,  3  Scott,  170  ;  77!». 

5  Dowl.  37,  $.  C.  (A)  See  Hetae  ▼.  FTMrfg  4 

(a)  Jtthtum  V.  Driver,  1  Dowl.  127.  (<)  Ante^  9iit,  SCVh 

(6)  See  Jame»  v.  Jenkins,  9  Moot  e.  509:        ik)  See  SHmmrrvil  ▼.  ITfl 

BiartM!  v.  Kmnetfy^  2  Wlls.  127.    As  to  the  53U :  Hnae  v.  IFinf,  4  Ta 

determination  of  oatlawry  by  death,  &&,  v.  Forbett  i  Monre,  M7 ; 

Me  Tidd.  144.  5.  C  :  Pt»rter  v  OMetav,  7 
(e)  Symtmdt  v.  Farminttr,  1  W.  Bl.  SO.         (/)  See  SemcsM  ▼.  Hmi<« 

{d)  See  Pigmn  ▼.  Drummtmd,  1  B'ng.  and  last  notew    In  SieneDli 

N.  C.  .1M :  we  when  not,  HMHtw  v.  Whit-  the  court  mU  it  mm  dlM 

iW,  3Bliig.N.C.87a.  <V>^Vnhailatnot. 
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ikii  an  order  to  arrest  has  preyiously  been  obtained,    cn^p.  n. 
iaUioii  to  a  judge  at  chambers,  under  the  third  sec-     '*'"'•  ^ 
.  It  may  be  here  added,  that  custody  on  a  capiojt  tU- 
kas  been  held   to  be  cu8to<]y  upon  mesne  pnicess, 
Jm  ie?enth  section  of  the  1^2  V.c.  110;  therefore, 
I  •  bailable  action,  during  the  absence  of  the  defendant 
an  outlawry  was  completed,  and  capias  vtlagatum 
ton  thel^2  F.  c.  110  came  into  force,  and  the  de- 
was  arrested  thereon  after  that  act  came  into  force, 
iwiy  was  reversed,  and  the  defendant  dinehai^ed,  on 
a  common  appearance  and  payment  of  costs  (n), 
the  time  of  making  the  application: — if  the  ground  of  At  what  Time 
ieadon  be  merely  irregularity  in  the  proceedings,  the  ■pp''***  '*'• 
mat  be  made  promptly  after  the  defendant  is  apprised 
'0).    But  if  the  ground  of  the  application  be  any 
liether  appearing  on  the  record  or  not,  which  would 
ground  of  a  writ  of  error,  it  would  seem  that  the 
m  may  be  made  at  any  time  within  which  a  writ  of 
r  be  brought. 

rly,  in  the  Queen's  Bench,  the  defendant  was  obliged  iiy  whom  ap- 
'  in  person  when  he  applied  to  reverse  an  outlawry ;  P""*  '*''• 
tie  may  appear  for  that  purpose  by  attorney  in  any 
aiA(p),  If  the  party  outlawed  do  not  a])poar  in 
le  person  making  the  application  must  state  in  his 
hat  he  makes  it  on  the  behalf  and  by  the  authority 
law  (q),  A  party  outlawed  may  appear  in  court 
ing  his  outlawry-,  though  not  for  most  other  pur- 

tirely  in  the  discretion  of  the  court  or  judge,  where  Form  of  Bail 
[uired,  whether  the  recognisance  of  Iwil  be  in  the  "^'"^**^ 
e,  to  nay  the  condemnation  moiiev  or  render  the 
;  or  absolute,  for  the  payment  of  the  condemnation 
I  in  the  case  of  bail  in  error  (5).  In  a  case  previous 
2  K.  c.  110,  where  the  defendant  was  abroad  at  the 
of  the  exigenty  and  it  appeared  that  he  had  not  gone 
•  the  purpose  of  avoiding  the  process  of  the  court, 
3  alternative  merely  was  required  (;);  and  since  that 
rrofiable  thatWil  would  not  be  required;  at  least,  not 
defendant  were  about  to  quit  England  (?<).  To  this, 
there  was,  before  the  1  ^  2  V.  c,  110,  one  exception, 
irhere  the  defendant  sought  to  reverse  the  outlawry 
>f  proclamations :  then,  before  the  allowance  of  the 
por,  or  reversing  the  outlawry  by  plea  or  otherwise, 
lave  put  in  bail,  not  only  to  appear  and  answer  the 
but  also  to  satisfy  the  condemnation,  provided  the 
ecan  his  suit  before  the  end  of  two  terms  next  after 
the  writ  of  error,  or  otherwise  avoiding  the  out- 

r  Otbridgr,  J.,  in  Harvty  v.  (r)  See  Jjntkfa  v.  Ihiberhet  1  Moo.  &  P. 

owL  72A.  12<J :  4  Hlnjj.  4I!»,  S.  C:  ante,  ffiti. 

V.  O'Mmn,  7  Dowl.  705  (^1  (imhitm  v.  Hntry,  1  B.  St  AUL  131. 

n  ▼.  M^jondfr,  2  DuwI.  267.  (t)  Id- :  '/'•  v.  Clatfgrtt,  .'>  Dowl.  .-tt2; 

RT.  &  M.  c.  IS,  &.  3:  Arum.,  I  M.  &  W.  5^7*  «•  f  ••  «n«l  *«*  Ct-ahnm  v. 

\  (;»i'/.l  M..VSel  -««>:  M/itfunrit  vAiihmm, 

t  ▼.  Etuchanan,  5  D.  4c  R.  Hi  ast,  :rfj:  llaiHork  v.  (JnUtet.  l^  1  ast, 

C.  736.  &  C:    HmtUitch  v.  G>2  :  S>rrwr»*/(/  v.  liamtutry.  Id.  (tf4. 

9wL  30;  2  BinK.  N.  C.  712,  (t/j  Harvejf  v.  OMrara,  7  l>owL  725. 
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Book  it.   lawry  (;r);  in  which  case  it  was  not  at  the  diaerction  of  tb 

^^*^  '•     court  or  judge  to  order  the  recoenisance  to  be  in  the  alte 

native  {jf).    And  perhaps  this  womd  still  be  the  ease. 

Practical  Pro-     In  onler  to  reverse  the  outlawry  upon  meme  proeea^  I 

^^1^'^     cases  where  bail  b  not  required,  enter  an  appearamiOB  ftr^ 

outbmry  on  defendant,  as  directed  ante,  Vol,  I.  121 ;  ama  get  a  eert^k^ 

JJj^  **»**•    /nwi  one  of  the  masters  of  your  hating  done  so.    Get  a  ec/gi 

'^^  the  exigent,  and  mark  on  it  some  common  error^  {if  «•  rai 

error y  be  in  the  proceedings),  such  as  the  want  of  ockldwfl^t 

that  the  defendant  was  in  prison  or  out  of  the  eountty  at  the  A 

of  issuing  the  exigent,  or  the  like;  and  take  these  to  a  jnim\ 

chatnfters,  and  he  will,  on  their  being  laid  before  him,  moksi 

order  for  the  reversal  of  the  outlawry,  upon  payment  of  them 

of  the  outfaiDfy,     Take  the  order  to  one  of  the  masters^  whe  m 

Uipreupon  enter  the  proceedings  on  the  rwl,  (if  th^  have  Mf  i 

ready  been  entered  by  the  plaintiff),  and  aocket  the  same.   I 

will  also  nuxrk  the  outlawry  €u  reversed  in  his  book,  and  Ml 

the  reversal  on  the  roll,  which  should  be  filed  in  the  treaemy{i 

If  the  order  be  drawn  up  on  payment  of  costs,  the  costs  m 

be  taxed  and  paid  before  the  outla>%Ty  can  be  reversed.    € 

in  cases  where  oail  is  required,  (avi/^,  030),  as  soon  asyoi 

bail  Imve  justified,  then,  upon  affidavit  of  tnat  fact,  appfy  Hi 

judge,  or  viote  the  court  to  reverse  the  outlawry;  or,  if  the  defiw 

ant  be  in  custody  under  the  capias  utlagatum,  then,  instead  * 

putting  in  and  perfecting  bail,  produce  to  the  judge  or  cob 

tlie  sheriff's  or  gaoler's  certificate  of  the  defendant's  being] 

custody,  and  verify  it  by  affidavit.     In  either  case,  when  tl 

a])]»licatioii  is  made  by  defendant's  attorney,  prcnluce  an  al 

davit  of  liis  autliority  to  make  it  (a).     Previously  to  mM^ 

the  application,  give  the  copy  of  the  exigent,  marked  as  aba 

mentioned,  to  otie  of  the  masters,  who  or  whose  clerk  will  prodm 

it  at  the  titne  the  application  is  made.     Then  take  the  nUeteA 

master,  and  proceed  as  above  directed.     The   court  have  w 

fused  to  reverse  the  outlawry  because  the  record  was  not  B 

court  {h), 

SuptTRpdeas        The  defendant  should  also,  if  in  custody  on  the  capias  i<b 

(lanTin  Cul^  gatum,  sue  out  a  suffcrsedeas  with  one  of  the  masters,  apd 

tody.  whicli  he  shall  be  discharged  out  of  custody,  or  it  will  prerM 

the   sheriff  from   executing  a  capias  utfa<;atum,  general  o 

special,  against  him  in  the  same  cause,  i^  not  already  en 

cuted  (r).     Or,  if  his  property  be  still  in  the  sherifPs  hanii 

under  a  special  capias  utlagatum,  and  the  produce  of  it  do 

paid  over  to  the  plaintiff  (</)^  it  shall  be  restored  to  the  defend 

ant  by  a  writ  oi  amoveas  manus,  or  other  proceeding  in  tb 

Court  of  Exchequer,  for  which  he  must  apply  to  his  clerk  ii 

court  (<?). 

PracticfU  Pro-      When  the  defendant  is  outlawed  after  judgment,  as  the  cob 

JJJJ^JJfJ)J|*j,    dition  of  reversing  it  is  the  payment  of  the  debt  and  costs  t 

(X)  31  El.  c.  3,  s.  3.  (r)  See  a  form  of  entry,  Chit  Fan 

Uf)  See  Tidd,  «Jth  ed.,  141,  142 :  Tai/hr  55S. 

V.  Watfrf,  2  B.  A  C.  353 ;  3  D.  &  R.  57^,  (rfl  See  Pir^/bld  v.  NortJkcy,  9  Lrr.  I 

5.  C:  RofrtT  v.  Qioke, 3  B.  &  C.  529;  5  D.  and  tee  FnMtt  ea»r,  5  Co.  90:  J^ 

dc  R.  ae,  i'.  G  Woodfine.  Cnx  EL  27a 

(s)  See  the  form  of  t%tper»edea$.  Chit  (e)  The  clerks  fai  cmut  and  dtedtf 

Formft,  54H.  have  Btill  exdiuive  righC  to  pnetiii 

(a)  Ante,  i)37.  luch matteia.  (In  re OObo  Jfawmrf,?!)"' 

(&j  Loin,  348,  370*  A16). 
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IT  pUintlff,  you  must  first  get  hiin  to  enter  satiafaction  on    chap.  n. 
K  roll,  before  you  can  make  the  application.     Get  a  certifi-   _^"*^^-  '^ 
it  to  tAat  fjft^  from  one  of  the  m€uterg;  awl  take  it,  together  lawry  after 
kk  a  ct«y  of  the  exigent,"  marked  as  aftope  mctitiorte<l,  to  a  SjU,'t."'"***' 
\ipe  at  Aawhers,  who  will  thereupon  make  an  order.    After- 
wrdi  y<m  proceed  as  above  directed. 

It  would   }«eem    that   the  court  will   make  a  conditional  Kevenai  in 
ider  for  netting  aside  an  outlawrj",  in  order  to  prevent  an  in-  ^p"*^^"^''" 
jTent  from  remaining  in  custody  unneccKHarily  {f). 

Reversal  hy  Writ  of  Error, ']  Judgment  of  outlawry  may  l)e  Re^crwi  by 
fversed  by  writ  of  error  coram  nobijf^  either  for  matter  of  law  ^^"t  "'*=•"«>'• 
pptfeut  upon  the  record,  pr  for  matter  of  fact  not  a])]>earing 
Mm  it  (jf),  \a  U\  the  mode  of  proceeding  in  this  c^ise,  Si^o  ante, 
W.  7.^89  (il).  Bail  must  be  put  in  and  perfected  in  the 
BDe  ca^es  and  in  the  same  manner  a8  where  the  outlawry-  is 
rrerae/l  upon  motion,  &c.  If  the  judgment  be  reversed,  the 
wersedeas  is  made  out  and  signed  by  one  of  the  masters  (t). 
Thi«  mode  of  proceeding  by  writ  of  error,  however,  is  very 
ddom  adopted  m  practice;  for  the  court  will  always  afford 
riief  upon  motion,  or  a  judge  at  chambers  on  summons,  ns 
beady  mentioned,  if  the  defendant  be  willing  to  comply  with 
lK»e  conditions  upon  which  alone  they  will  gmnt  it;  namely, 
Btering  an  ap|>earance,  or  putting  in  and  perfecting  l>ail,  and 
iring  the  costs  of  tlie  outlawry',  where  the  outlawry  was 
pen  mesne  process;  or  paying  the  debt  and  costs,  and  the 
Wts  of  the  outlawry,  where  the  outlawry  was  upon  final  pro- 
«.  There  may-})e  cases,  however,  in  which  ri'versing  an 
illawr\'  by  writ  of  error  may  be  advisable. 

Costs.']  The  party  reversing  the  outla>\T}''  is,  in  general,  cc«ts. 
!)]ige<l  to  pay  tne  costs  (i*).  Even  where  an  attorney  (plain- 
ff  in  jier^son^  outlawed  a  defendant,  althonp:h  he  knew  that 
person  received  an  annuity  for  the  defendant  under  a  power 
r  attorney  during  his  absence  abnmd,  and  also  knew  several 
enons  with  whom  the  defendant  wtis  acquainted,  without 
pplying  to  the  receiver  or  to  those  persons ;  the  court  would 
ot  'make  the  plaintiff  imy  the  costs  of  reversing  the  out- 
iwry(/).  So,  where  tne  party  applying  to  reverse  the 
Qtlawrv  fails,  even  by  a  fonnal  defect  in  his  affidavits,  the 
nle  wiu,  it  seems,  be  discharged  with  costs  (m).  But,  where 
t  has  appeared  that  the  plaintiff  proceeded  to  outlawry'  merely 
or  the  purpose  of  haniRsing  and  o})pressing  the  defendant — 
a  where  it  appeared  that  the  defendant  w^as  actual I3*  in  cus- 
ody  at  the  suit  of  the  plaintiff  for  another  cause  of  action  at 
he  time  of  the  eri^fent  awarded  («)  ;  or  where  the  defendant 
ras  constantly  to  be  met  with,  and  might  have  been  arrested 

iy>  ySrhnlmm  ▼.  NMiol*,  3  DowL  nSfi :  Am:  SummerrU  t.  Watkim,  14  FMt,  fM: 

V  ft.  ▼.  Inmhent  Cntirt,  3  Ncr.  &  P.  M3:  Hove  v.  H-'orW,  4  Taunt.  OUl :  Cruham  v. 

Itedk  V.  Fuk,   C.  P.«  5th  November,  Heruy,  I  B.  it  Aid.  131. 

m  (/)  Hunter  v.  tVhitfield,  3  Bing.  N.  C. 


<m  See  VoL  I.  MB.  ff/9. 

ikt  an  MB  to  the  fonn.  Chit  Forms,       (m)  HouUKtOt  v.  Stvir^/ht,  5  Dowl  30. 


l&tol4&  C.  P. 

(')  See  «  fonn   of  mj^enedttu.  Chit.  (n)  AtBame  v.  CnlthaMt^  8  Salk.  4nA: 

tonna,.UQ.  Jamet  y.JmkinstytdooreiMQ:  8  Sellon, 

1*1  Set  Grmkmm  ▼.  GHtt,  1  M.  A  SeL  4Ii. 
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or  served  with  pn>ean(o);  or  ivlien   the   delinidflift  wm 
abroad^  and  wai  rapreaentod  b  j  an  attomey  in  this  eoodqi^ 
and  the  jdaintiff  proceeded  to  oatlawxj  wimoni  makinffMy 
apfdication  to  the  attomej(|>),*the  ooort  have  oidend  m\ 
plaintiff  to  rereffse  the  outlawry  at  his  own 


to)  AMe*Mfcv.HM0lfo,SirThoa.JOM^   SSt  JtMTT.GMft,  S  &*  CIVtlA. 
911:  HOUord  ▼.  SMA,  Comb.  19:'  Hill  v.    ft  R.  3^  &  C  '1 

tWUbw^  Jg  Mod.  418;  wntitimm  ▼.  Bm-      W  pft«T.  in  ■iiw  ml,  lBiM.K,Cl 
sitr. Banes. ass :  llMMMv«S«.a«M.Jd.   SMt  lSoott,96^&a 
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CHAPTER  III. 

PRIBONEBS   nrrO  the  CUSTODT  of  the  MAB8HAL, 

OR  WARDEN.  Chaf.I 


RS  in  the  custody  of  the  sheriff^  or  in  the  pri-  ^^  what 
or  courts,  may  be  removed  into  the  custody  of 
by  the  writ  ot  habeas  corpus  adfitciendum  H  rtei- 
laJly  called  a  habeas  cortms  cum  causd)y  or  by  the 
s  carpus  ad  respomdeudum^  or  the  writ  of  habeas 
\sfQiCU»dum^  aocordiug  to  circumstances. 

rpus  cum  Ckmsd,']  If  the  defendant  be  in  custody  HatMu 
',  or  in  the  Fleet  or  other  prison,  under  process  ^22^  ^ 
:  of  Queen's  Bench,  he  has  a  right  to  remove 
the  custody  of  the  marshal,  if  he  wish  it,  by 
uAeas  corpus  cum  eausdy  even  although  he  should 
me  time  be  detained  upon  process  of  the  Common 
»r  courts.  And  in  the  same  way,  if  he  be  in  ousr 
iheriff  or  of  the  marslial,  under  process  out  of  the 
»s  or  Exchequer,  he  may  have  Jbimself  removed 
tt  by  this  writ.  The  defendant  might  also  before 
€.  110,  have  been  removed  by  the  ]Maintiff  for  the 
eclaring  against  him,  &c,(a);  bui  this  was  even 
isary  and  seldom  done,  ana  cannoit,  at  aHl  events, 
Q,  be  done  in  an  action  commenced  since  the  pass- 
ct.  As  to  its  use  when  the  defendant  is  in  custody 
r  court,  see  the  next  Chapter. 

rrit^  also,  a  prisoner  in  the  Fleet,  or  in  the  cus-  to  rendei 
oarahal,  sheniF,  &c.,  may  be  brought  up  m  order  i>efendan 
id  by  his  bail,  in  an  action  pendijog  in  the  Queen's 
As  to  this,  see  aniSy  Vol.  /.  623,  &c. 
is  grantable  of  course,  and  may  be  sued  out  In  Form  of. 
tion;  but  it  must  bear  teste  in  term.    It  may  be  J^^  and 
ible  immediate{b),    Ei^gross  Uo»  a  plain  piece  c/  itc! '" 
f ;  or  get  a  UoMcform  at  the  staiioner^Sy  aid  fill  it 
Ue  out  a  pneoipe  on  plain  paper.    Get  the  writ 
^aled.    It  must  be  also  signed  by  the  chief  jus- 
his  absence,  by  one  of  the  other  jud^  of  the 
;  which  it  issued (c?);  and,  unless  so  signed,  the 
b  obliged  to  execute  it(«).    In  the  Exonequerit 
)s  to  have  the  name  and  address  of  the  attorney 
t,  indorsed  or  written  thereon,  and  also  the  day, 
^ear  when  issued( /).     Take  it  to  the  ofioe  of  the 
MT  in  whose  eustoJw  the  defendant  isy  and  he  will 
\gki  up  to  the  jud<^$ chambers;  pay  hun  hisfees(a). 
'  should  bring  him  to  the  judge's  chambers  in  due  How  obey 


T.  JM,  3  Burr.      («)  Hmtt.  Itorfkai*.  Cowp.  672. 

(/)  R.  M.,  1 W.  4,  rag.  2, 1. 1: 1  C.Sii. 
▼.  am,  S  Burr.  187A.    874:  and  MeSkqvortl  v.ShMm,8C.  &  J. 
Iv,  lF«r.*O.Al&  632. 

pg  Chit  FoimCiifSL  ig)  SeotMon.,  1  Sir.  aOS>:  Hofmtm  v. 

lLe.l9.i*7.  Ikt^etr^SkLtU. 
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and  eoDTeiiieiit  tlm«(il),  wiihoat  vemittiiw  Urn  to  m 
under  pretence  of  soch  wzit(i).  Neither  iboiild  tte  « 
deviate  from  the  direct  road,  or  allow  the  defandantto 
liberty  in  conreying  him  to  the  judge**  chamben;  tey 
do,  it  would  be  an  e8cape(it):  he  must  alao  take  fime 
cient  to  prevent  the  defendant  from  beboff  xeaeoad,  aa  a  i 
of  the  defendant  would  make  the  aheriff  liable  to  an  i 
for  an e0cape(/^.  If  the.  officer  to  whom  the  writ  b  dii 
do  not  obey  it,  he  will,  alter  being  ruled  to  nCm 
writ(ai),  be  liable  to  an  attachment (»).  Whan  the  pc 
is  brought  up  to  chamberBy  any  of  the  judna  who  an 
sitting  (although  the  writ  be  returnable  bmra  the  eUi 
tice  only}  will  commit  him  to  the  Q;ueen'a  Beneii  pria 
to  the  Fleet,  ai  the  caae  may  be.  and  he  will  be  aent 
in  the  custody  of  a  tipstaff.  Ptftket^Mk^kU/mio). 
writ  be  directed  to  the  uianihAl.  it  remains  with  nim,  and 
returned  to  the  Queen's  Bench(p};  and  the  aame  when  di 
to  the  warden  of  Uie  Fleet. 

Habeas  Oorvut  ad  renomdmdmn,']  ThewritofiMeaf< 
ad  respondmamm  was  nynneri^  used  for  tlie  puzposs^ 
moving  a  prisoner  to  the  prison  of  the  court  in  whk 
action  was  pending,  in  oraer  to  declare  against  him. 
since  the  2  Ir.  4,  c.  39,  s,  8,  it  seems  that  it  is  nnnecesii 
and  it  therefore  needs  no  further  notice. 


Habeas 
Corpus  ad 
satisftcieD- 
dum,  to 
charge  De- 
ftndant  ir* 
Execution. 


To  charge 

PUOntiirbi 

Execution. 


Form  oft  how 
sued  out,  &C. 


Habeas  (Jorpus  ad  satisfaciendufn.~\  If  a  defendant,  a 
whom  you  faiave  a  judgment  in  one  of  the  superior  cooi 
a  prisoner  in  the  Marstialsea  or  Fleet,  or  in  tne  prison  ( 
inferior  court,  but  at  the  suit  of  a  third  person,  and  i 
the  plaintiff,  the  latter  may  have  him  brought  up  in  the 
in  which  the  judgment  is  obtained  by  writ  of  habeas  €W\ 
satisfaciendumy  in  order  to  charge  him  in  execution  (r). 
where  the  defendant  is  in  a  county  gaol,  the  plaintiff 
entitled  as  of  right  to  this  writ,  with  a  view  to  remoif 
to  the  custody  of  the  marshal,  &c. ;  the  issuing  of  sad 
is  discretionary  with  the  court,  and  it  would  in  most  cf 
refused,  as  the  defendant  may  be  charged  in  executioi 
capias  ad  sattsfaciendum^s). 

Also  this  writ  lies  to  bring  up  a  plaintiff  already  in  ci 
in  order  to  charge  him  in  execution  for  costs  of  a  nonsi 
verdict  against  mm ;  and  in  such  case  no  affidavit  is  nee 
to  warrant  the  issuing  of  the  habeas^  nor  is  it  necessar 
any  dav  certain  for  the  bringing  up  of  the  party  shoi 
inserted,  or  that  the  number-roll  ot  judgment  should  i 
therein  (^). 

This  writ  must  bear  teste  in  term,  and  be  returnable  in 
upon  a  day  certain  in  term.  Sue  U  cut  in  the  same  mam 
the  habeas  corpus  cum  causA,  ante^  941.  No  affidavit  is 
sary  to  obtain  it(f).    The  writ  need  not^   it  seems,  I) 


(q)  Banutt  v.  Hmrri;  8  DowL  1 
the  former  practice  as  to  this  wr 
6th  edition  of  this  Woric,  VoL  IL 


(A)  BettMVcnrth  v.  Bdl,  3  Burr.  1875. 
(OR.  M.,  1654,  ss.  7— 10. 
(*)  Roll.  Ahr.,  Eseape,  D.  9:  Amm., 
Cro.  Car.  14:  BaUm  ▼.  Timple,  Hdx  SU8. 
M  OomfUm  ▼.  Wmrd,  1  Str.  489l 
(m)  Semble,  Rn  ▼.  Wrtghi,  2  Str.  91A. 
(n)  Jto«  ▼.  tfmtm,  S  T.  R.  SB.  _ 

(o)  SaeMrtaaNsbunr.  ftB.«tMA.«ft.  ^^tfMX»«l,a.C. 


(r)  See  ma*,  889: 
Nev.  &  M.  M. 
(«)  Wtmmmt  ▼.  J< 
(O 
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ed  or  indoTsed  with  the  term  and  number  of  the  roll    Chap.  m. 
le  jad^:inent(ti).     Although  the  judgment  lye   against  ~ 

tdy  yet  it  is  not  necessary  tnat  this  writ  should  be  against 
than  those  defendants  who  are  in  actual  custody  (:r^. 
re  the  writ  is  for  the  residue  of  a  debt,  after  &fi,/a.  is 
[ted,  it  is  not  necessair  that  it  should  refer  to  what 
«en  done  under  the  fi.  fa.  (^y).  Having' made  a  duplicate 
delwar  the  writ  to  the  officer  to  whom  it  is  direct^,  who 
Wing  the  prisoner  up  into  open  court  on  the  return  day, 
usual  to  deliver  the  writ  to  the  officer  at  least  four  days 
B  the  prisoner  is  brought  up  (s\  When  the  prisoner  is 
hi  up  J  give  the  duplicate  of  the  nabeas  to  the  judged  s  clerky 
rill  taJ&  a  to  one  of  the  masters  ;  and  the  master  will  then 
the  commitment  on  the  duplicate^  and  aive  it  to  the  tipstaffs 
)ose  eustoify  the  prisoner  is  taken  to  tne  Queen^s  Bench,  or 
prison^  as  the  ease  may  be ;  the  habeas  itself  is  filed  in 
.  In  vacation,  it  seems,  the  writ  should  he  lodged  with  the 
holy  or  warden^  who  will  detain  the  prisoner  thereon  till  the 
term,  and  then  bring  him  up  as  above  mentioned.  By 
i.  1654,  *.  10,  C.  P.,  the  writ,  when  lodged,  is  a  good 
3  of  detainer.  As  to  the  mode  of  charging  the  defendant 
cecution,  by  means  of  this  writ,  see  antCy  858. 

rhe  rule  of  H.  T.,  9IW.  4.  t.  9.  (Us-  fimii.  Chit.  Fonns,  fi6S. 

t  vith  the  entry  of  the  proceeding!       (jr)  WUmm  v.  Bacon,  1  DowL.  118. 

md.     See  Fumival  v.  Sir^tger,  5       (y)  Green  v.  Fatter,  i  Dowl.  1<>1,  S.  C. 

.1S6;  3  Soott,  ASl,  S.  C*  and  the       (ff)  See  Park  v.  TOrre,  3  B.  &  B.  iK}; 

eue  of  Wtlaom.  ▼•  Baton,  2  DowL  6  Moore,  860,  5.  C 

nlthemkof  M.  T.,16M.  Seethe 
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•; 


1 ,  Remoral  of  the  Cause  Itefore  Jutlgment. 

By  what  }Vrits.'\  Catsks  frt>m  inferior  courts,  not  being 
rt)\irts  of  ivcord,  may  in  i^onenil  bo  riMnoved  into  the  Court  oi 
Quocirs  IWncli,  Conunun  Pleas,  or  Exchequer,  by  writs  of 
jpone^  rccordari  fanait  i<tf^U4'lam,  or  acredas  ad  curiam^  according 
to  circumstances ;  and  from  inferior  courts  of  record,  by 
hafti'aA  corpus  or  certiorari  (a).  But  as  causes  depending  iD 
inferictr  courts  not  of  record  are  seldom  in  practice  removed 
into  tlie  superior  courts  excejit  in  n.n>le\in,  it  is  enourii 
here  to  ivfer  to  a  former  part  of  tliis  \olume(/>)  where  the 
writs  of /WW/",  rccffrdari  factas  ff)tpic/amy  and  accedas  ad  cnrioM, 
have  l>een  already  nt)ticed.  We  shall  accordinjjlv  conftneour 
attention  in  this  Chapter  to  the  writs  of  halfcas  cor/»fis  ctm 
cattsti  and  certiifrari,  the  writs  ust^d  to  remove  causes  into  the 
sujK'rior  courts  from  inferior  courts  of  record,  as  already  men- 
tioneil. 

The  writ  of  haheas  corptis  nun  causa  lies  t»nly  where  the 
action  in  the  inferior  court  of  record  Inis  bt^en  coinmencod  by 
process  ap:ainst  the  person,  or,  in  other  wortls,  by  process  under 
which  the  defendant  is  supposed  to  be  in  the  custody  of  the 
court  below  (r);  and  therefore,  where  the  procee<iiug3  in  the 


(«)  In  a»  action  or  suit  on  the  common 
law  .si<k?  of  the  court  of  the  vice-wanlen 
of  the  Stannaries  of  Cornwall,  it  is  cn- 
attett.  by  the  late  statute  of  »» .t  7  W.  4, 
c.  UHJ.  s.  4:i?,  that  "  it  shall  be  lawful  for 
the  Court  of  Kinfj'-t  Benrh  at  Westmin 
ster,  on  the  application  of  any  |»arty  to 
any  such  action  or  suit,  on  K|)cvial  and 
Kumcient  uauiie  Rhewn  by  affidavit,  to  the 
satKtactioii  of  the  >ai(l  Court  of  Kine's 
Bench,  that  an  inii«rtlal  or  sufficient  trial 
cannot  be  had  in  &uctv  coun  o^  \}t«  n'vqk- 


procee<iiugs 

warden,  to  remove  by  writ  of  ititkMfi 
all  proccedini^  which  inav  hav-e  been  hud 
in  such  action  or  suit,  and  to  deal  thac> 
with,  and  to  make  such  order*  Tvsperttm 
the  same,  and  the  future  trial  of  and  pio* 
ceedinf^i  in  such  action  or  suit,  aa  tnthe 
said  Court  of  King's  Bench  sball  »«ai 
meet." 

(61  .♦^ee  p.  7I>3.  *c. 

(r)  Mitrh^l  v.  Mitehnthmm,  ]  B.  &  C. 
.■Si.l ;  2  D.  dc  R.  7«,  &  C-  PWinwr.  F*t- 
tilth,  A  B.  Jt  C.  401;  6  D.  Jb  R.  4V7.  &  C. 
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iar  court  are  by  plaint  only,  the  prooeediiigs  cannot  be    chap.  it. 

>f*d   by  habeas  eorput{d).    It  cannot  be  uied  by  the^ 

itiff  to  remove  his  own  caii8e(f).    The  efitsct  of  the  writ 

fs  the  1  ^  2  Fl  e.  110»  was  to  remove  tiie  body  of  the 

idant  when  actually  in  custody  into  the  superior  court, 

ilso  the  several  actions  with  wnich  he  was  charged  in  the 

ior  court  (though  not  the  records)  ;  or  if  he  were  not  in 

il   custody,  then  the  actions  only.    And  although  the 

wction  of  that  act  enacts,  that  no  person  shall  be  arrested 

ieeae  process  in  any  civil  action  in  any  inferior  coart 

eoeTer,  yet  it  would  seem  that  this  writ  may  still  be 

oyed  for  the  removal  of  the  cause  in  cases  where  the 

9iB  is  in  form  against  the  person,  though  the  defendant  be 

and  cannot  be  actuallv  arrested  under  it.    It  is  no  ob- 

on  to   the  writ,  that  the  attorney  who  sued  it  out  is 

Ttificated  ;  for  the  party  ought  not  to  be  punished  for  hia 

may's  neglect  (^). 

be  eertiofXMri  lies  in  all  cases  before  judgment,  whether  ByCeniorar 

action  were  commenced  by  process  against  the  person  or 

;  and  it  may,  it  seems^  be  suea  out  to  remove  an  ejectment, 

ell  as  other  actions  pending  in  inferior  courts  of  record  (^). 

Vkem  nci  removable,']   Neither  the  habeas  corpus  nor  the  when  not 

iorari  lies  where  the  debt  or  damages  laid,  or  things  de-  ''(n<>^i>'«- 

hded  in  the  declaration  in  the  court  below,  do  not  amount 

i^  if  the  steward  or  judge  of  such  court  be  a  barrister  of 

!e  years'  standing ;  unless  the  action  concern  tlie  freehold 

nheritance,  or  title  to  lands,  lease,  or  rent  (A)  ;  or  if  there 

levetal  causes,  some  under  and  others  above  5/.,  those  only 

ich  are  above  61.  shall  be  removed  by  the  h{ibeas{i). 

econdly,  it  lies  not  where  the  action  is  maintainable  only 

the  inferior  court ;  as,  for  instance,  where  an  action  is 

aght    in  the  courts  in  London  for  calling  a  woniiin  a 

i»e(ir),  or  against  a/eme  covert  as  sole  trader^/),  it  cannot 

removed  by  this  or  any  other  writ,  unless  oy  a  writ  of 

w. 

rhirdly,  it  lies  not  to  the  counties  palatine,  unless  some 

eial  grounds  for  the  issuing  of  it  be  hrst  laid  before  the 

)erior  court  Tm). 

ind,  fourthly,  it  does  not  in  general  lie  after  judgment, 

:ept  for  the  purpose  of  suing  out  execution,  or  giving  the 

^ent  of  an  inferior  court  the  effect  of  a  judgment  of  a  su- 

lor  court,  under  the  1  (Sf  2  F.  c.  1 10,  as  to  which  see  poift,  050. 

id  where  a  certiorari  was  moved  for  to  remove  the  record  of 

[ndgment  in  the  court  at  Durham,  against  a  person  who 

B  in  the  custody  of  the  marshal  in  execution  in  an  action  in 

!  Queen's  Bencn  for  the  purpose  of  enabling  his  bail  in  the 

trt  below  to  render  him  m  the  Court  of  Queen's  Bench  in 


f  S«e  Sifittmu  v.  Ctmbter,  Cown.  116;  (f)   12  G.  1,  &  19.  t.  3. 

1, 414;  Pr.  Beg.  216 ;  Cm.  Pr.  C.  P.  5.  (ft)  Watmm  v.  Cierke,  Carth.  7S. 

")  Ctgim  w.  HMhMfiMn,  3  DowL  529.  (/)   Pitpe  v.  Vaiu,  2  W.  BI.  hW). 

I  Gto^iffkt  (L  Salter  v.  DHng,  8  D.  &  (m)  Sink  v.  Langton,  2  Doug.  749 :  WU- 

07;  1  B.  &  C.  253,  S.  C, :  Vottermm  v.  liam»  v.  Thoimu,  Id.  751 .  n. :  J(ine»  v. 

».3&arC.AaO;  6D.&R.445,&C.-  Davie»,  1  B,  8c  C.  143:  aiad%ee  Edward*  v. 

fuertf  Bowm,  5  B.  &  C.  206 ;  7  D<  &  B,  709, 

I  9IJ.  1,  e.  S3. «.  4, 6 1  wetFaMeifV.  8.C 

biNMff,  1  Burr.  515:  Frmkt  v.  Vvimw, 
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their  discharge,  the  court  refused  it(i»).    And  it  has  beM  ^. 
decided,  tliat,  in  the  case  of  a  judgment  by  de&ult,  if  tibi  T 
writ  is  not  delivered  until  after  the  jury  liave  aasesKd  At  - 
damages  on  the  writ  of  inquixy,  the  court  will  award  hpnet  -^ 
d€fido{o). 


When  Bail 
required  bo- 
fore  Hemoval. 


Form.  Direc- 
tion. TcKte, 
vVc.  of  the 
Writ. 


(Consequence 
of  Defects 
in  Fonn. 


IVhen  Bail  retfuired  before  JRemoval.']  No  cause  can  be  »• 
moved  from  an  inferior  court  of  reconl  hy  habeas  ewjm$^  fit 
other^'ise,  if  the  cause  of  action  do  not  amount  to  20/.  [p)  tf 
ui>wards;  unless  the  defendant,  with  two  sufficient  saicOB^ 
ent^r  into  a  recognisance,  in  double  the  amount  in  the  court 
below,  conditioned  for  the  payment  of  the  debt  and  cots  il! 
case  judgment  shall  pass  against  him  (q).  This  statute  appHn 
only  to  ciUies  of  removal  l>efore  judgment  (r).  If  the  sum  b 
the  declaration  be  20/.  or  more,  the  plaintiff  is  precluded  fvm 
his  right  to  require  a  recognisance  under  either  of  the  iti- 
tut^s,  though  the  sum  sought  to  be  recovered  be  reiOj 
less  (#).  Ttic  statutes  requiring  bail,  apply  to  actions  of  toit: 
such  as  trover  {t\  slander (w),  mjury  to  right  of  wav  (*),  IM 
so  forth,-  where  the  damages  claimed  are  less  than  20/. 

Fontiy  Dircctiofiy  TeMe,  c^c,  of  the  TVrit.']  The  writ  is  di- 
rected to  the  judge  or  steward  of  the  inferior  court,  and  it  ii 
ti'sted  on  Koiiie  day  in  term ;  and  it  may  be  returnable  iwmh 
(liaff^  if  <lirected  to  the  inferior  courts  of  L«)ndon,  Weatmin- 
ster,  Soutlnvark,  or  other  court  within  four  miles  of  Lou* 
don  (j/) ;  ami  in  all  other  cases  on  some  day  certain  in  ten]i(;)« 
If  the  defendant  be  in  custody,  the  writ  of  hatn^as  corpuffUi 
caiiitn  should  be  directed  to  the  sheriff  or  other  officer  in  who« 
custody  the  defendant  is  detained  (<i). 

Witli  respect  to  informalities  in  writs  of  cerivrrari  iti«to 
be  observed,  that  third  persons  cannot  object  to  the  misdi- 
rection of  a  certiorari  to  remove  a  cause  from  an  inferior  coart»^ 
if  the  proper  officer  in  whose  keeping  the  record  is  ^iiiTe 
the  objection,  and  return  the  record  upon  such  writ  (A).  If 
a  plaintiff  without  improper  motives  has  removed  a  judpnent 
into  a  superior  court,  t)y  an  irregular  writ  of  certif»rari,  issued 
without  leave  of  the  court,  such  amendments  will  be  allowed 
and  tenns  imposed  as  will  enable  him  to  avail  himself  of  the 
judgment  witnout  prejudice  to  the  defendant  (r).  Where  a 
l>arty  has  by  mistake  issued  a  certiorari  instead  of  a  re.fo.  lo*i 


"T 


. 


^. 


j 

i 
I 


(Ml  pattfrmm  v.  Rfoif,  2  D.  «r  R.  177: 
and  see  Htiran  v.  Pntthe^k,  2  Burr.  1151. 

i«>)  Smith  V.  StrHittif.li  DoYflfHtiiK  and 
Me  IVtUker  v.  (kturi,  7  D.  Ae  K.  7(2> :  Biti-an 
V.  PnithMk,  3  Burr.  1151:  nee  Cox  v. 
Hart,  2  Burr.  7A«  :  Utxlid,!/  v.  Marmien,  4 
Moo.  &  P.  im  :  (i  Bing.  4.^3,  &  C.  The 
Court  of  Cioinmon  I'lcan,  however,  hckl, 
that  where  a  eauM  wbk  removed  from  an 
inferior  uourt  after  interlocutory  judg- 
ment, and  before  inquir>',  a  /.nuriigndo 
would  be  refuned.  Stulqtutrtf  (See  itrr 
Htilntffti,  J.,  in  Wtilker  v.  iianu,  ubi  f^w  rti). 

{p)  See  7  Ac  ii  (i.  4,  c.  71,  ».  «  :  iinuiy  v. 
VeftvM,  ,'i  Dowl.  41.'*. 

('/)  l!i  G. :).  c.  7<>.  s.  ti :  7  &  n  ('.  4,  u.71> 
K.  (i:  mv  AttfrbiK^Mieh  v.  Hardji,  4  D.  &  U. 
.'^ :  :?  B.  Ac  C.  Utt2.  S,  C. :  ( Wf/"f)  v.  Haiera, 
1  Juri*>t.  22. 

(r)  Ouoket  v.  Longden,  7  DowU  413  ;  j^ 


Bing.  N.  C.  410,  S.  C, 

{s}  Brndft  v.  Tennw,  5  DowL  416. 

(t)  Furnish  v.  Su^ann^  10  B.  A  t'.  45& 

(u)  l^  V.  GiitfUad,  4  D.  &  R.  3Sii 

(jT)  Fmnkt  v.  t/uitueit,  7  DovL  6iC:    . 

(f/)  See  K.  H.,  13  &  14  Car.  f :  R.H. 
16.^4. 

(c)  R.  H.,  13  &  14  Car.  2:  ueeRmnSr, 
BnfiUm,  3  Dowl.  ;«4.  See  the  ftwmrf 
ihehabea*  ctirpu*.  Chit.  Fnrim,  361:  ■■ 
of  the  certiorari,  &c..  Id.  565;  and  of  tbe 
diflbrent  directiuiu  of  the  wriu  tdktkmh 
&c..  Id.  fiftl. 

(«)  Ti«ld,  mh  ed.,  34J).  *e  :  ier  IVma 
V.  West,  3  A.  «  K.  4U5 ;  5  Ner.  &  ll.:91i 
&  C. 

(h)  IktnifU  V.  PhUlifa,  4  T.  R.  40:  3 
Dowl.  .'hi.'},  n. 

(c)  Rowea  V.  Brcedan,  3  Dowl.  324. 
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c  mle  to  quash  it,  on  his  application,  is  absolute  in  the  first     chap.  n 
(c).  -      - 


Writ  haw  sued  outj  S^cJ]  In  some  cases  you  are  obliged  to  ob-  Writ  how 
n  the  leave  of  the  court  to  sue  out  the  writ.  But  this  ap-  ■"***  **"'• 
■rs  to  be  necessary-  only  in  case  of  the  courts  of  the  counties 
latine.  In  other  cases  it  has  been  held,  that  no  leave  of 
fr  court  or  fiat  of  a  judge  {d)  is  necessun^,  and  the  writ 
ly  be  sued  as  a  matter  of  course  {e).  Vour  affidavit  for 
it  purpose  must  not  be  intitled  in  any  cause ;  or,  if  intitled, 
cannot  be  read  (/).  The  rule  for  a  certiorari  is  absolute 
the  first  instance  {g)»  Sue  mU  the  writ  in  the  manner  di- 
eted ante,  941,  and  leave  it  with  the  clerk  of  the  papers  or 
vndary  of  the  inferior  court* 

Within  what  Time  to  be  med  out  and  delivered.']  The  writ  within  wh£ 
iiist  l>e   delivered  to  the  judge  or  officer  of  the  inferior  court,  ^eToJJ't^ 
r  latent,  before  any  of  the  jury  are  sworn  (^);  and  before  issue  deUvered. 
r  demurrer  joined,  if  such  issue  or  demurrer  be  not  joined 
ithin  six  weeks  after  the  arrest  or  appeamnce  of  the  defend- 
at(t);  and  before  judgment  by  default  (j*);  or,  at  all  events, 
efore  any  one  of  the  inquest  are  sworn,  after  a  judgment 

L default  (it) ;  otherwise  the  writ  shall  not  be  received  or 
ired  by  such  judge  or  officer,  and  the  inferior  court  may 
ooceed  in  the  cause.  If  the  judge  or  officer  of  the  inferior 
soort  receives  the  certiorari  cdfter  the  time  thus  limited,  a 
tneedemdo  will  issue,  and  that  although  in  the  meantime 
the  record  has  been  filed  in  the  court  above  (/). 

How  oheyed  and  returned,']  In  cases  where  the  writ  lies,  Howobeyc 
it  has  the  effect  of  suspending  all  proceedings  in  the  actions  *°**  return* 
against  the  defendant  in  the  inferior  court,  ijninediately  upon 
its  being  delivered  to  the  officer (m\  and  the  writ  must  be 
obeyed  without  delay  (»).  The  naoea^  corpus  is  obeyed,  by 
1irin»ng  up  the  defendant  (if  in  custodv(o)  ),  and  by  retum- 
ioK  the  causes  with  which  he  stands  cliareed ;  the  record  it- 
KU  is  not  removed  into  the  court  above,  but  remains  in  the 


M  Atf^Mon   V.    ThonwfttI,    7  Dowl.  court  would  only  allow  the  removal  ax  a 

cut  matter  of  favour.    If  this  be  lo,  consider- 

M  WtOtimffUm  ▼.  Davit,   S9th  AprU,  Ing  that  even  the  formula  expressing  the 

ItV,  at  diamben,  coram  Ertkine,  J.,  after  fiction  alluded  to  is  now  unnecessary,  (see 

CBMoltiny  with  other  Judges.    It  was  the  Doe  Hlotham  v.  RO0,  (i  Dowl.  38K).  there 


^of  an  *afc«a>  to  the  Palaoe  Court  seems  no  reason  why  the  practice  in  the 

(H  See  per  UtUedale  J.,  in  l/mdau  v.  Exchequer  should  any  longer  difl'cr  from 

^,3Dvw\.  9U:  WaOcinrtmi  ▼.  Dtn^,  that  in  the  other  enurts. 

«k  a^ni.    It  hM  been  said,  that  in  the  (/)  Ex  p.  Nohrv,  1  B.  &  C.  2G7,  Mmb, 

bdMnner  the  fiat  of  a  baron  is  neoes-  (jr)  Pawmp  v.  Gooday,  3  Dowl  0(15. 

■7  VDcre  the  defendant  obtains  such  a  i[A)  43  El.  c.  5. 

*tt*  and  it  is  the  common  practice  to  {i\  21  J.  1,  c.  23,  s.  2. 

Mnm  the  fiat.    It  does  not  clearly  ap-  {J)  Ante,   946  :     fV^tt   v.  MurMuim, 

Mr  why  e  writ  whidi  is  as  mudi  of  Barnes,  221. 

'^ta  toe  other  courts  as  a  writ  of  error,  (k)  Cb-r  v.  Hart,  2  Burr.  ^E0•.  see  l/iteen 

>^  per   LiiOediakf,   J.,    and  Erekine  J.,  v.  Hutrhinmm,  3  Dowl.  &iH\ :    Smith  v. 

^  *meu\,  should  be  clogged  with  this  SteHinfr,  3  DowL  M)». 

^Dndittoa  hi  the  Exchequer.    Peihaps  it  {D  Laremrk  v.  Bean,  3  M.  &  W.  02. 

I  becauM  the  right  to  sue  in  that  court  im)  Vazatharly  v.  Baidu,  I  Salk.  352. 


I  civil  eases  was  originally  founded  on    It  suspends  the  power  of  the   inferior 
Ike  flctkin    that  the  plaintiff  was   the    court,  so  that,  if  they  proceed,  the  pro- 


I's  debtor;  and  as  this  removal  to  in  cc«dings  would  be  void,  and  nomm  twn 

BDcnl  efibctcd  by   the  defendant,  and  judice. 

01   by  the  plaintm,  the  fiction  did  not  in)  See  Betteeiporth  ▼.  Bell,  3  Burr.  187&. 

pplymthMecaica;  and,  consequently,  the  (u)  Sceoftfv,  iMl. 

0*3 
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court  below  (/>).  The  letuni  to  the  kaheoi  is^  In  €i^ 
account  or  history  of  the  proceedings  in  the  infenoi 
The  certiorari  is  obeyed  by  returning  the  record  ha 
mally  made  up,  into  the  court  above,  in  order  to  be 
proceeded  upon  there  (^).  If,  under  the  MuiicHlir 
stances  of  the  case,  the  writ  does  not  lie,  thaae  drciu 
must  be  stated  specially  in  the  return  (r). 

Bail  and  Ap-       Bail  and  Appearance  after  RemovalJ]  PreTiondy  to  < 
^«ne.  alter  y  ^  j^^^  .^  ^^^  defendant  were  in  custody  when  tl 

corpus  was  delivered  to  the  court  below,  he  was  remo 
into  custody  of  the  marshal  or  warden,  after  which  ! 
have  been  discharged  on  putting  in  baiL  Or,  if  he 
in  custody,  he  must  have  put  in  special  bail,  or  fi 
mon  l>ail  in  the  court  above,  according  as  the  ac 
bailable  or  not  bailable.  And  by  putting  in  bail  in  1 
above,  those  in  the  court  below  were  di8ehaiged(f)> 
be  unnecessary  further  to  notice  the  practice  as  t 
in  special  bail  on  removal  from  inferior  courts,  for 
seem,  that,  as  since  the  1  <^  2  F*.  e.  110,  there  can  be 
on  mesne  process  in  any  inierior  court,  special  bail  ca 
in  any  sucn  case  be  required  (<). 
Common  Bail  In  actions,  removed  by  haieas  or  certiorari^  you 
how  filed.  &c.  nion  bail,  thus :— i^ft^roM  the  bail^piece,  and  annex 
itrit  and  retunhy  as  aitove  directed;  file  the  same  at  t 
chambers,  and  give  notice  to  the  pkUntiff^s  attorney  o 
ywir  havinp  done  so{h).  It  would  seem  tliat  cou 
cannot  be  filed  liefore  the  writ  is  returned  (jr).  Th* 
maj'  at  any  time,  after  the  return  of  the  writ  (jj^),  cc 
defendant  to  put  in  common  bail,  by  obtaining, 
of  the  judge's  clerks,  a  rule  for  a  procedendo,  unlee 
fendant  put  in  common  bail  Avithm  four  days  afl 
thereof,  if  in  term,  or  in  six  days  if  in  vacation  {s) 
tliere  be  several  defendants,  and  the  cause  be  rer 
one,  common  l)ail  must  be  put  in  for  all,  otherwi 
cedendo  may  he  awarded  (o). 

Procedendo,']  If  the  defendant  do  not  pttt  in  ha 
the  time  limited  by  the  rule  for  that  purpose,  the 
may  sue  out  a  writ  of  procedendo.     This  wnt  is  gra 
any  judp:e  of  the  court  into  which  the  cause  was 
upon  application  to  one  of  their  clerks  at  chambers, 
the  writ  upon  vlain  parchment  {b\  directed  to  the  infei 
comtnauding  them  to  proceed  in  the  actum.     Afale  out 
for  the  office.     Get  the  writ  signed  iy  one  of  the  nmste 
it  to  the  seal  office  and  get  it  sealed.     Tale  it  to  the  set 


Pfoccdcnda 

For  not 
gujung  in 


( p)  Fazarhariif  v.  Baldo,  1  Salk.  352. 

(V'  See  Paim«r  v.  Forsyth,  4  B.  &  C. 
4CU;  G  1).  &  R.  497,  &  C;  Askew  v.  HcQf- 
Um.  1  Dowl.  r»l(i. 

(r)  See  forms  of  return,  Tidd's  Forms. 
147,  1/Mi. 

i')  MS..  M.  1814 :  Taylor  v.  ShapUiptd, 
3  M.  St  Set  33a. 

JO  See  the  1  &  2  V.  c.  110.  8.  1 :  and  ace 
the  former  practice  as  to  putting  in  spe- 
cial bail,  in  the  «th  ediUon  of  tha  Work. 
\ol.  n.j|«J,iW7. 

iu)  See  the  form  of  the  common  baiJ- 


pleoe.  Chit.  Forms.  547;  an 
lice  of  having  filed  it.  Id.  m; 

(4-)  R.  M.  1631:  R.e.,  29 
10  W.  a 

(y)  Oarke  v.  Harbin ,  Bax 
Lfe  V.  GduiftM/.  4  D.  4k  R.  35) 

(:)  See  R.  M.  16.VI.  a.  8: 
3.    See  the  form.  Chit.  Porn 

(a)  Kent  v.  GoUffein,  7  fi 
1  M.  &  K. XI5,  S.  C-  Jamemm^ 
1  DowL  175. 

(A)  See  forms  of  proc^imda, 
564. 
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iroNirt,  tmdJUe  ii;  and  the  cause  will  lie  then  pro-    Chap,  ir. 
I,  in  the  infenor  ooort,  from  the  stage  in  which  it  was 
me  the  kabeat  or  certiorari  was  served.    But,  if  bail 
],  or  the  defendant  has  rendered  himself,  oi'ter  the 
1  of  the  rule,  and  before  the  procedendo  sued  out,  it 
firwedeado  cannot  be  sued  out  afterwards  (c). 
enerallj,  if  the  defendant,  upon  removing  a  suit  For  other 
d  against  him,  does  not  comply  with  the  statutes  c****^ 
of  court,  made  to  regulate  the  proceedings  therein, 
I  removal,  as  by  not  pleading  in  due  time  to  the 
1  delivered,  or  the  like,  the  plaintiff  may  obtain  a 
>    Also,  if  the  court  below  state,  in  their  return  to 
or  eertiorariy  circumstances  from  which  the  court 
the  writ  ought  not  to  have  issued,  a  procedendo  will 

i(rf). 

roeedendo  has  been  improperly  awarded  or  issued,  oiunhmg 
te  party  may  apply  to  the  court  out  of  which  it  P'ooedenda 
tave  it  quashed. 

"t  will  not  quash  a  reg^nlar  writ  of  certiorari^  unless  Quashing 
admission,  or  sometmng  tantamount  to  it,  by  the  ^'">^"*- 
^  it  out,  that  he  has  done  it  for  the  purpose  of 

21  Joe,  1,  c.  23,  8.  3,  after  the  cause  has  thus  been  Removal 
it  can  never  aiterwards  be  removed  before  final  5Sdo!'"** 
f).  Even  where  the  plaintiff,  after  the  cause  was 
ded,  recovered  in  the  court  below,  and  then  sued 
elow  upon  their  recognisance,  who  removed  the 
)  into  the  King's  Bench  by  habeaSy  the  court, 
cation,  awarded  a  procedendo  (p).  But  this  pro- 
he  statute  of  James  does  not  extend  to  applica- 
dl(A). 

n^  after  JRemomLl  After  the  cause  has  been  removed  Proceeding 

urt  above,  bjr  the  plaintiff,  the  plaintiff  may  be  com-  5J[J,^a^ 

roceed,  as  pointed  out  ante^  796,  on  such  a  removal.  Deciaratior 

iff  must  declare  within  the  second  term,  inclusive, 

iias  been  put  in  and  perfected,  otherwise  he  may  Ikj 

,  but,  if  not  nonprogsedy  the  cause  is  not  out  of 

%  vear  after  the  return  of  the  writ  for  the  removal 

After  the  cause  has  been  removed  by  the  defendant^ 

S  TDAy  proceed  in  the  action  or  not,  at  hi.s  discre- 

e.are  no  means  of  compelling  him  to  do  so  (i:) ;  and 

int  cannot,  in  such  a  case,  nonpros  the  plaintiff  (/) ; 

ise  will  be  out  of  court  if  the  plaintiff  do  not  declare 

rear  after  the  return  of  the  writ  for  the  removal  of 

ter  that  time  the  defendant  need  not  receive  the 

r.  WaOcmr,  4  B.  &  Aid.  535:  M.  &  R.  7S8,  &  C. 

V  V.  Stefhmu,  5  Ea«t.  533.  (h)  Ghinn  v.  Hutchinjton,  3  DowL  529. 

(MM  V.  CbrJIre,  Cvth.  75:  (<)  Norrith  v.  Richords.  5  Ne\-.  fr  M. 

2  W.  Bl  UHKii  Faaaehttriv  S68 ;  1  H.  &  W.  437.  4^  C.    It  was  the  case 

k.  3Si:  Hcrkm  ▼.  Bedrman,  of  a  removal  by  hahtxu  vtfrj.un. 

Jcma  V.  Daviw.  1  B.  &  C.  (k)  Oark  v.  mron.  3  M.  Jlr  .Sel.  93:  Oerk 

fw9  ▼.  Garey,  1  Str.  527.  v.  Afaj^or  of  Berwick,  4  B.  &  C  049;  7  D. 

V.  ShtU,  3  DowL  90.    See  &  R.  1U4.  S.  C  .•    NorriAh  v.  RichanUt  5 

tnoi,  amfe,  VoL  h  361.  Nev.  4e  M.  2GR  :  1  H.  /ic  W.  437.  S.  C. 

mt  ▼.  Hutehvmm,  3  DowL  (/)  Id. :  B.  M..  16  C.  2 :  Datiet  v.  Jamen, 

1  T.  R.  372  :  Ckrk  v.  Matfor  qf  Berwick^ 

.  Heahp,  6  T.  H.  365  :  see  4  B.  5c  C.  640  :  7  D.  &  R.  1(^4.  &  C, 
ekituim,  3  DowL  506 ;  1  C, 


9.">0  J\fu.(H'(i1  of  Causes  from  Inferior  Covrt*. 

Ho(.K  IV.    declaration  (m),     li"  the  plaintiff  do  proceed,  he  muj-t  ^xj?** 
_'!^"7.'*_  de  ttorOy  by  declaring  against  tlie  defendant,  whatem  i^^  ., 
have  lieenthe  stage  in  which  the  cause  was  in  the  infcP^"'^ 
court  at  the  time  it  was  removed,  and  this,  whether  the  ^2 
moval  was  by  habeas  or  certiorari  (n).    The  pLuntiff,  taJJ^l 
ever,  cannot  declare  Ixsfore  bail  is  put  in.     The  rule  of  M,  iW  ^ 
•3  ir,  4y  as  to  commencements  of  declarations,  does  not  mT 
to  causi*s  removed   from  inferior  courts ;  and  therefoR 
seems  that  the  declaration  should  he  in  the  old  fonn(l| 
There  is  no  objection,  at  least  if  the  removal  be  by  *• 
to  the  idnintift's  declaring  in  a  different  form  of  action! 
that    which   he   commenced    in   the   court   l)elow,  pi 
it  l>e  for  the  same  cause  of  action  {p),  and  not  for  a  ]af0'' 
amount  (y).  ,f 

Pin,  Jcc.  The  time  for  pleading  is  the  same  as  in  repicnn^  ante,  Bfllf^ 

but  no  imparlance  is  allowed,  although  the  plaintiff  do 
diH*lare  until  the  next  term  after  the  liail  are  ))erfected,[ 
vide<I  he  declare  on  or  before  the  last  day  of  the  term  (r).       I 
The  sul)8e([uent  proceedings  are  the  same  as  in  ordiiHiJ' 
ciuk'!*. 

Cocu  If  the  plaintiff  have  judgment,  he  shall  be  entitled  to,  mi 

alluweil,  tlie  costs  of  the  proceedings  in  the  inferior  court  (t)f 

2.  Bemoetii  of  JuiigmenUf  RuleSy  ^c,  of  Inferior  CoitrU,fir^ 

purpose  ofExeaitioH  (f  )• 

*  Htinov.iit)f      /?*'M/>rff/  of  Jiidtjments  of  Inferior  Court*  of  Record  gemer^ 
ST!?"'*  *'^ ^^  li>  ^-  -^  •••  -30  ^y  s^ta'tute  19  G.  3,  c.  7U,  *.  4,  where  judf 
Courts  of       nu-nt  is  i;ivon  in  an  inferii»r  court  of  record,  (or  in  the  conitt 
raUv'bl  fT^'  *•*  ^^^^'  lountit-i  juilatine)  («»,  any  <*i  the  siU]ienur  couns(f)  at 
u.  X  v\  iv      Wt>tniiiistor  (upi«n  athdavit  uf  >uoh  judirintrnt  Ivini:  obtained, 
and  ut'diliLTont  si'an'h  and  inquiry  haviuir  l.»een  made  after  the 
i'cnH.>n  i>t'  tho  defendant  or  hi>  effects,  and  of  fxecutiun  bavins 
i>Miid  ;uraiii'iT  hi>  jH.'r5<in  or  etIVcts,  a^  the  caM?  may  l>e,  ana 
that  his  ]>^rs*>n  or  his  etfei-t^  are  not  to  be  found  within  the 
juri?-lic:ivn  ot"  the  interiur  court)  mav  cause  the  record  of 
the  ju«ljn;en:  t«.»  be  removed  into  sui-li  suj»erii.»r  ci.»urt,  and 
is^ui-  writs  ..■:"  txev-utiou  there«.m  a;rainst  the  p^rrv-.n  or  effects 
Of  thv  iii;t-n<iant.  in  ;iie  stmie  manner  :u«  uj^.-n  ju'iiiment  in 
the  Sii:\i  «.'.'Urts  at   Westminster (j-V.      This  statute  does  not 
exter.'.l  lo  an   vjt.\.':men:^^4r\     Nor  to  jud:nneut^  a^rainst  the 
::arnishir  in  i».«re:«'u  a:tai*hinrnc  in  the  i^nl  mayor's  court  of 
L.-:::.:i^:\      Nor  t.>    jud;jnuuts    for   der'cndjLin>(€i).      The 
ain-i::::    ivr    which   t!ie   ju.ii:mvut  was  •.•btaiiitni  is  immate- 
rial/".     1:  5<vms  :ha:  liic  kavc  «.'f  the  o.-urt   is  necestiun*, 

?  ft  «.  V I '  .--.■,-.  :  ^-.r.  rt  :     .\v^  * .         >  Swi>  CO  ■r-.i*  of  «rror  ftom  inferior 
•■^'■'■' '".  .*  N«^.  Js  M.  ="»v  :  :  H.  X  W.    o.iun-.  ■i/f.  V.x.  L  p.  »&. 

^■»     H.M...v.f.   yiZ'U-^rry-t.  -ir^^.     Pnctxv  C  P.  L  i*v 


.fc,_f  ■■ .  I —*j«.  -:  N«%   ,»  X.  -    :  4  Ai.         .     >«  'j^e  form  ^V  :he  **<J«-.tt  i=  iS« 


i  E.  iisS.  N.  t. 


-i:T«r  JIM.  C^K.  Kom+w  J*     ct  -iue  ru*. 


«.-> r-«.-».\  i»^..-.  iLV.  Kep  j: '.     .-.v-Mn  %  •:— . :  H  bl  sua 

ift...^*.-«.  W..V-.  i^-:;    K-^..j:,^  :    3n.«-"^.  W*-Wi.ii!Tl>.  AR  337. 

-Art..  .'^  ~     V»*l;«  -*  .  I,»^*.,  i  l>»«i.  ^Sl 


After  Judgment.  95 1 

^  a  judge  at  chambers  lias  no  power  to  grant  the     chap.  iv. 

|(ffj.  He  role,  on  application  to  the  court,  is  absolute 

i^fint  instance  (<^).  Where  the  original  judgment  was 
^JfA  bj  accidental  fire,  the  court  ordered  execution  to 
tt  a  Terified  copy  of  the  judgment  (0). 

^itnl  of  Judgwients^  Rules  and  Orders  of  Inferior  Courts^  Rcmotraiof 
tkejidge  is  a  barrister  of  sewn  year/  standing j  \mder  ^^^^^' 
V,  e.  1 10.]  The  twenty-second  section  of  1  <!^  2  V,  c.  Ordew  of  in- 
Mcte,  "  that  in  all  cases  where  final  judgment  shall  be  ShJ^^ge^** 
id  in  any  action  or  suit  in  any  inferior  court  of  record,  Judtte  fa  a 
eh  at  the  time  of  passing  of  this  act  a  barrister  of  not  §JJJJ  Yewi* 
n  seven  years'  standing  shall  act  as  judge  assessor  or  standing, 
t  in  the  trial  of  causes,  and  also  in  all  cases  where  any  v^]|<jf'  ^ 
order  shall  be  made  by  any  such  inferior  court  of 
a  aforesaid  whereby  any  sum  of  money  or  any  costs, 
or  expenses  shall  be  payable  to  any  person,  it  shall 
ill  for  the  judges  of  any  of  her  majesty's  su])erior 
f  record  at  Westminster,  or  if  such  inferior  court  be 
he  county  palatine  of  Lancaster  for  the  judees  of  the 
'  Common  rleas  at  Lancaster ^  or  for  any  judge  of  any 
aid  courts  at  chambers,  either  in  term  or  vacation, 
^  application  of  any  person  who  at  the  time  of  the 
cement  of  this  act  shall  have  recovered  or  who  shall 
ime  thereafter  recover  such  judgment,  or  to  whom 
ley  or  costs,  charges  or  expenses  shall  be  payable  by 
e  or  order  as  aforesaid,  or  upon  the  application  of  any 
n  his  behalf  (/),  and  upon  tne  production  of  the  record 
udement,  or  upon  the  production  of  such  rule  or  order, 
ora,  or  rule  or  order,  as  the  case  may  be,  being  re- 
y  under  the  seal  of  the  inferior  court  and  signature  of 
er  officer  thereof,  to  order  and  direct(^)  the  judgment, 
le  case  may  be,  the  rule  or  order,  of  such  inferior 
be  removca  into  the  said  superior  court  or  ii)to  the 
'  Common  Pleas  at  Lancaster^  as  the  case  may  1)e  ;  and 
itely  thereupon  such  judgment,  rule,  or  order  shall  be 
me  force,  charge,  and  effect  as  a  judgment  recoven^l 
ule  or  order  made  by  such  superior  court,  and  all 
ngs  shall  and  may  1>e  immediately  had  and  taken 
m  or  by  reason  or  in  consequence  thereof  as  if  such 
it  80  recovered,  or  rule  or  order  so  made,  had  been 
y  recovered  in  or  made  by  the  said  superior  court, 
be  Court  of  Common  Pleas  at  Lancaster^  as  the  case 
;  and  all  the  reasonable  costs  and  charges  attendant 
rh  application  and  removal  sliall  be  recovered  iu  like 
as  it  the  same  were  part  of  such  judgment  or  rule  or 
>rovided  always,  tluit  no  such  judgment  or  rule  or 
ben  so  removed  as  aforesaid  shall  affect  any  lands, 
ta,  or  hereditaments,  as  to  purchasers,  mortgagees,  or 
^  any  further  than  the  same  would  have  done  if  the 
1  remained  a  judgment,  rule,  or  order  of  such  inferior 

r  V.  BnavdoM,  3  DowL  324.  the  application,  Chit.  Forms,  BGi). 

ha  V.  L^nch,  %  DowL  (Ua.  {g)  bee  fonn  of  order,  ChiL  Fonns,  5<%>; 

urright  V.  FraitJU,  6D0WL47I.  form  of  affidavit  in  support  of  the  up- 

ram  of  affidavit,  in  support  of  plication.  Id. 


caster. 
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Book  iv.    court,  unlesB  and  until  a  writ  of  execution  thereon  fllid 
^^*''  '•      actually  put  into  the  hands  of  the  sheriff  or  other  d 
appointed  to  execute  the  same"  (^). 

It  may  be  obsonred,  that  this  section  does  not  eontui 
words  on  the  construction  of  which  it  has  been  held 
the  19  G.  3,  c.  23,  does  not  include  to  judgments  agl 
defendants.  Also,  that  the  application  under  this  A 
may  be  made  to  a  judge  at  chambersy  which  was  not 
case  under  the  19  G,  3,  c.  23.  It  applies  to  inferior  conr 
equity  as  well  as  law(f ).  The  2  ^  3  F.  e.  16, «.  28,  con 
a  similar  provision  as  to  judgments  in  the  Court  of  Fk 
Durham. 

Removal  of  a  Rewuwd  ofaJudgmtMyS^c^^fivm  the  Chwrt  <jf  Ccmmm  i 
iS!lSSlS'  <^*  I^ncojtter  or  Durham  ATh^  A&;6W.^e.  62,  *.  31,  a 
Court  of  '*  that  whenever  a  plaintitfor  defendant,  in  any  action  or  s 
pSU^Lan-  ^'^''ch  judgment  shall  be  recovered  in  the  said  Court  of 
mon  Pleas  at  Lancaster,  shall  remove  his  penon  or  goo 
chattels  from  or  out  of  the  jurisdiction  ot  the  said  Coi 
Common  Pleas  at  Liuicaster,  it  shall  and  may  be  lawf 
any  of  the  superior  courts  at  Westminster,  upon  a  ceiti 
from  the  protnonotary  of  the  said  Court  of  Common  PI 
Lancaster,  or  his  deputy,  of  Uie  amount  of  final  judi 
obtained  in  any  such  action,  to  issue  a  writ  or  write  ol 
cution  thereupon  for  the  amount  of  such  judgment,  ai 
costs  of  such  writ  or  writs  and  certificate,  to  the  sheriff  < 
county,  city,  liberty,  or  place,  against  the  person  orj»er9 
poods  of  the  party  or  parties  oc^ainst  whom  such  final 
mont  shall  have  been  ootained,  m  such  manner  as  upon 
meiits  obtained  in  any  of  the  said  courts  at  Westminste: 
Where  a  defendant,  after  judgment  in  an  action  in  the 
nion  Pleas  at  Laficastery  has  removed  his  person  out  • 
jurisiliction  of  the  county  palatine,  a  su|>erior  court,  up 
affidavit  of  these  facts,  (without  shewing  that  he  hs 
removed  his  poods),  will  order  a  capias  ad  satisfaciem 
issue (/).  And  where  a  party  against  whom  a  judarme 
been  obtained  in  the  Common  Pleas  at  Lancaster  has  re 
out  of  the  jurisdiction,  it  is  necessaiy,  in  order  to  ob 
writ  of  execution  against  him,  to  produce  an  affidavit 
fact  of  his  removal  (wV  The  2  cV  3  K.  c.  16,  s.  28,  as  tc 
nicnts  in  the  Court  ot  Pleas  at  Durliam,  contains  a  pn 
similar  to  that  of  1  cV  2  V.  c.  110,  s.  22,  ante^  9ol, 

Section  ;J2  also  enacts,  "  that,  in  case  any  rule 
said  Court  of  Common  Pleas  at  Lancaster  cannot  be  ei 
by  reason  of  the  non-residence  of  anv  party  or  parties 
the  juris<liction  thereof,  it  shall  be  lawful,  upon  a  certifi 
suih  rule  by  the  prothonotary  of  the  said  court,  and  a 
davit  that  by  reason  of  such  non-residence  such  rule  ' 
Ih;  enforced  as  aforesaid,  to  make  such  rule  a  rule  of  ai 
of  the  said  courts  at  Westminster,  if  such  court  shall 

anif^  Jiff.  **!?  '^"^*  .^^  affidavit,  order.    &  E.  81.  &  C:  but  me  Smme  t. 
?'^  .  ^""  "f  exccuuon  on  this  icctioii,    DowL  Kei>.  4. 

(/)  I^ord  v.OvM,  4  Ne\-.  &  M.  30;  2  Ad. 
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^  ^viiereujpoa  such  rule  fihall  be  enforced  as  a  rule  of  such    chap.  iv. 

•tt"   TTie  2  Jf  3  F.  c.  16,  *.  29,  contains  a  sunilar  provision 

tomks  of  the  Court  of  Pleas  at  Durham. 


of  a  Judgment^  6ce,^from  the  Court  of  the  Stannaries  Removal  of  a 
CmtmaiC]  The  6  Jj-  7  Jv.A,e.  106,  #.  11,  for  the  unprove-  J^^fg^jJ^he 
iM  of  the  administration  of  justice  in  the  Stannaries  of  court  ot  the 
tarall,  contains  provisions  similar  to  those  of  tlie  above  act  J.'JSlIii?  *^ 
44[6  jr.  4,  c.  62,  *.  31.     But  the  provisions  of  the  iS  6^  1  ^^^'^^^ 
^  4  e.  106,  apply  only  to  judgments,  orders,  &c.,  on  the 
i^adeof  the  court  (n).    And  decrees  on  the  equity  side  of 
fe  eonrt  ean  only  be  removed  under  the  provisions  of  the  1 
I F.  c.  110, «.  22,  above  notioed(o). 
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lowhatCaM.     In  what  dates.']  INFERIOR  courts  of  record  (a) 
grant  of  '^  conuaanoe  of  pleas,"  with  or  without 
words,  may  claim  eomuanee  if  an  action  for  a  cs 
their  conusance  be  brought  in  a  superior  court  (b)m    Bull 
sance  shall  not  be  aUowed  when  the  franchise  claiming  it 
not  ffive  a  remedy,  and  when,  consequently,  there 
a  failure  of  justice  (c):  as  in  quare  tatpedti  (^,  w^^,, 
waste  (/),  or  attaint  (^;;  nor  shall  it  be  allowed  after  the 
^  has  been  removed  from  the  inferior  court  by  writ  of  enor 
^  or  where  the  corporation  or  lord,  to  whom  the  finnchiss 
granted,  are  themselves  parties  (t ),  or  in  quo  WMrtmtQ  h 
mations  (k);  nor  shall  it  be  aUowed  where  the  defendant 
stranger,  not  having  any  property  within  the  franchise  (1)^ 
where  the  action  here  is  against  an  heir  on  the  bond  of  bii 
ccstor,  and  he  hath  no  assets  within  the  jurisdiction  of 
inferior  court  (»i);  nor  shall  it  be  allowed,  where  the  pi  " 
is  an  attorney  or  officer  of  the  superior  court,  and  conseaw 
privileged  to  sue  there (n).    The  defendant's  bein^  in  the 
tody  of  the  marshal,  however,  does  not  oust  the  inferior 
of  its  jurisdiction  (o). 

As  to  the  species  of  actions  in  which  conusance  is  allo^ 
depends  erilirely  upon  the  charter  by  which  the  franchise 
been  granted;  the  universities  have  conusance 
ai*tion8  only  (p);  in  other  cases  the  conusance  is  usually 
fined  to  local  actions  (^);  but  in  all  cases,  the  actions  in  wUd 
it  is  claimed  must  be  such  as  were  in  esse  at  the  time  of  th 
charter,  and  not  subsequently  created  by  statute  (r). 

JVhen  to  be  made.l  Conusance  must  be  claimed  before  tb 
*  defendtmt  has  pleaded  («),  and  even  before  imparlance  {t);  in 
in  cases  where  the  cause  of  action  appears  in  the  writ,  it  mm 
be  claimed  upon  the  return  day  of  the  writ  (ii). 


When  to  be 
made. 


(a)  2  Imt  140:  Ca  Lit.  117.  ^ 

(h)  See2Bac.  Abr..  CourU,  (D)  3:  I  Sel- 
lon,  257 :  Hardr.  5<0,  510:  Jenninrt  v. 
Hankyitf  Carth.  11:  Datfig  v.  Strirueer, 
Carth.3M. 

(r)  1  Ro.  Abr.  4fl9. 

(d)  44  E.  3,  29  b:  26  E.  3,  73:  Co.  Lit 
134. 

(^)  3B  E.  3»  31 :  2  Inst  140:  Bra  Conu- 
sance, 423. 

(/)  1  H.  4.  5. 

(g)  Dy.  2112.  Keilw.  210:  Co.  Lit  204. 

(A)  Sit  Ass.  H. 

(0  BendL  88,  pL  134:  Da^  t.  Savadge, 
Hob.  87. 

(Ar)  Keilw.  88  to  90. 

(0  22  Ass.  83. 

im)  Bratm\.CarringUm,Cro,Jac  502; 
2Ro.Rep.48. 


(n)  Lit  Rep.  40,  304:  3  Leno.  M 
JoUiffif  T.  Imgtttm,  1  Ld.  Rayn.  3tt 
tmte,fms. 

(o)  Brow  Conusanoe,  50:  JiHuima  v 
Hankyn*  Carth.  12:  Jonu  v.  BadHii^il 
Ld.  Kaym.  135. 

(p)  See  Lit  Rep.  352:  H^hft  «i« 
Cro.  Car.  87,  88:  Thornton  x,  fmi  ^ 
Serle,  15  Eaat,  634:  WlUiami  t.  Bn^» 
den,  11  East  MS. 

(9)  4  Inst  213:  Tkld.  631. 

(r)  14  H.  4,  21):  see  22  E.  4, 29:  2B<t> 
Abr.,  Courts,  ( D)  3. 

(«)  Wt^v.  Trehem,  Barnes,  346. 

(t)  WeOem  V.  Tmhem,  Willet.  231     ^ 

(M)  Leatingb^  v.  SmtfA,  2  WiliL40S.4lS: 
Rex  V.  Agar,  5  Burr.  2820:  see  *•■•• 
V.  Henotimrd,  12  Eaat,  12. 
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d!r.]  The  claim  roust  be  entered  on  a  roll(T);  and  if  Cuaw.  ▼. 
ise  were  immemorial  and  not  founded  upon  any  ex-  how  made, 
rer,  a  former  allowance  of  it  in  the  superior  court  or 
1st  be  stated  (^).  Such  allowance,  or,  in  the  case  of 
charter  or  private  statute,  then  the  charter  itself,  or 
iiication  of  it  under  the  ^p'eat  seal  (3),  or  an  exem- 
(a),  or  copy  (b)l  of  the  private  statute,  must  be  pro- 
ourt.  Also,  wuere  the  claim  is  made  by  one  of  the 
s,  a  certificate  of  the  chancellor  of  such  university 
?fendant  is  a  resident  member,  and  also  an  affidavit 
e  effect,  must  be  produced  (c). 

m  is  exhibited  in  court,  ana  the  motion  is  made  that  Motion  and 
-ed.    Then,  upon  the  claim  and  the  other  documents  j^Jtt^^of/' 
itioned  being  read,  the  court  grant  a  rule  upon  the 
0  shew  'cause  why  the  conusance  should  not  be 
ind  upon  cause  shewn  or  default  made,  the  court 
i    role    absolute,  or  dischaige  it,  as    in  ordinary 

ice  may  be  claimed  by  the  bailiff  of  the  franchise  («),  By  whom 
chancellor,  vice-chancellor  (f),  or  even  the  deputy  "*•**** 
lie-chancellor  of  either  of  the  universities  (^).     If 
attorney,  the  letter  of  attorney  must  be  produced  in 
filed  (k). 

nnce  oe  allowed,  a  transcript  of  the  record  is  sent  to  Record,  how 
T  court;  but  the  record  itself  remains  in  the  supe-  d^P^cdof' 
:  and  if  the  plain tifi^  afterwards  cannot  have  justice 
in  the  court  t)elow,  he  may  have  a  re-summons  upon  Resummons. 
remaining  in  the  superior  court  (t). 

wUr  T.  Grmkam,  8  Str.  BlOi  (d)  See  Broume  v.  Rmoumtt,  12  East, 
bHlM,  9  Will.  409  See  the  12:  Me  Letuingb^  v.  Smith,  2  Wila.  409; 
entry,  Anotme  v.  Rmtmard,    Comb.  1 19. 

(«)  Bm.  ConuMmce,  36, 50. 
.  Heram,  1  Ld.  lUym.  427:       (/)  WilHamt  v.  Brickendmtt  11  East, 
tat,  1  Salk.  1831  9  Ca  27  b,    m 

ig)  Ilaidr.505. 
t.  VoL  L  21a  {h)  Bidutp  of  El^t  ease,  1  Sid.  103;  1 

dHek  V.  JCyn— ton,  1  W.  Bl.    Lev.  87:  and  see  WUUamt  v.  Brickenderit 

11  East,  543:  Broume  v.  Renouard^  12  Id, 
%  VoL  I.  S16»  )2  to  1.5. 

itvr  y,  Cr^hamt  2  Str.  810.  (i)  1  Sellon,  257:  Tidd,  634, 
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IT  should  be  premised  that  the  court  wiD,  in  some 
noticed  a>i/tf,  Vol.  L  200,  201,  order  the  issue  or  iiiquirj 
tried  or  executed  in  another  county  than  that  in  whi 
venue  is  laid,  but  this  practice  is  distinct  from  that  of  dM 
the  venue. 


How  and  in  what  Ca»€9  hy  De- 

/endant,  956. 
Mo  what  Conntiei,  960. 
How  and  in  what  Catti  brought 

back  on  an  Undertaking^  S^Cf 

961. 


When  brought  hack,  a 
discharged  without 
dertakimg,  962. 

In  what  Caeee  ekgngedbn 
tUr,  963. 


what  (^eiTby  ^^^  ^^^  *^  ^^^  Coses  ht/  Defendant,']  Local  actioni 
Defendant,  be  bnjught  in  the  county  in  wnich  the  cause  of  action 
transitory  actions,  in  any  county,  at  the  option  of  the  pi 
Dn  the  com-  But  if  tfic  j»laintiff  bring  a  transitory  action  in  any 
mon        \  u  ^.(^^jj^^y  ^ijjjj^  ^l^jj^  jn  which  the  cause  of  action  arose,  t 

fendant  upon  application  to  the  court  or  a  judge  founder 
an  affidavit,  "  tnat  the  plaintiff's  cause  of  action  (\f  any 
in  the  county  of  B.,  and  not  in  the  county  of  A.,  (wh« 
action  is  brouglit),  "  or  elsewhere  out  of  the  said  c-ou 
B.,"  can  have  the  venue  changed  to  the  county  whc 
cause  of  action  really  arose  (a).  The  affidavit  must  ex] 
state  that  the  action  did  not  arise  in  the  county  in  whi 
venue  is  laid,  and  that  it  did  arise  in  the  county  to  whi 
venue  is  sought  to  be  changed,  and  not  elsewhere,  other 
will  be  insufficient  (6).  It  may,  it  seems,  be  made  eitl 
the  defendant  or  his  attorney,  thougli,  as  this  does  not 
expressly  settled,  it  is  safest  to  comply  with  the  usual  p 
of  having  it  sworn  to  by  the  defennant  himself  (c).  Ir 
the  rule  to  change  the  rentte  maif  he  obtained  from  one 
masters,  who,  upon  producing  the  ahore  affidavit  and  i 
claratianiy  and  a  motion  paper  signed  by  counsel,  will  dt 
the  rule,  which  is  absolute  in  the  first  instance  (</). 
f//>  the  rule  icith  one  of  the  masters^  and  serve  a  cop}/  of  it 
plaintiff's  attorney  or  agent,  who  tvill  thereupon  alter  the 


(a)  See  1  Saund.  7^,  74.  n.:  Jone^  v. 
Ihairrtf.  2  Dowl.  M:  Tidd,  !»th  ed.  Wi. 
See  form  of  affidavit,  Chit.  Forms,  .'>70. 

{h)  Jottfuv.  Pr»ir«r,  2  Dowl.  54:  Palmer 
V.  Tern/,  2  Dowl .  Ji(jfi :  AUm  v.  Crijjitfu, 
HT.  R.  495:  fVaiker  v.  fVright,  4  East, 
4U5. 

<r)  nithMI  V.  Smith.  .2  Dowl.  219:  see 
King  V.  Turner,  1  Chit.  Rep.  58,  161. 


(rf)  R.  H.,  2  W.  4,  r.  HO.  By  I 
"  In  caxes  where  the  appliouk 
rule  to  change  the  venue  u  ma 
the  usual  affl davit  only,  the  nik 
abiiolute  in  the  fint  instance."  ' 
of  T.  T.,  4.9  G.  .1,  (U  KMt,  273; 
Hep.  (i91),  requireB  that  all  r 
changing  the  venue  shall  be  d 
"on  leading  tlie declaratioa." 
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ML   In  \*acation  you  mof  obtain  a  judgt^s  order  to  the  eame     chap.  ti. 

ifWkidk  ugrantedy  as  of  course,  without  summons,  uptm  the 

hdimofihe  affidarit  and  declaration.  The  judges  order 
then  with  the  affidatity  aud  a  motion  paper  signed  by 
mi,  to  one  of  the  masters,  who  will  thereupon  iraw  up 
ulf.    The  rule  niav  be  Hcrved  at  the  same  time  as  toe 

Js  application  cannot  be  made  before  the  defendant  ha8  At  what  Tim« 
ired  (/).  It  may  now,  it  seems,  be  made  anv  time  after  ■PJ»l»«*  *»• 
ration,  and  1)efore  the  defendant  has  pU>aded  (g);  but  not 
plea,  (even  a  plea  in  abatement  (A)  ),  pleaded,  unless 
ripecial  circumstances  (post,  058).  It  may  be  made  after 
has  been  obtained  to  plead,  though  upon  terms  of  plead- 
Moably  (t),  unless  ex])ressly  provined  aprainst  by  the 
f  or  unless  the  order  be  upon  the  tenns  of  taking  »»hort 
i  of  trial  (k)y  or  upon  ''  the  usual  tenns"  (/),  whether  or 
le  trial  would  be  h)st  by  the  changing  (m).  If  it  is  in- 
ly then;fore,  to  apply  to  cliange  the  venue,  or  if  it  is 
bended  tluit  such  a  course  may  be  desirable,  the  defend- 
attorney  should  introduce  into  the  order  for  him  the 
'  "  without  prejudice  to  any  ai)p}ication  to  change  the 
;  '*  or,  if  the  plaintiif  will  not  oe  materially  delaved  by 
ing  the  venue,  the  court  or  a  judge  may  direct  that  the 
for  time  should  l>e  amended  m  tluit  respect  (n).  The 
have  refused  to  change  the  venue  from  London  into  a 
im  county  in  Hilary  term,  on  the  motion  of  the  defcnd- 
ithout  an  affidavit  of  merits  (o).  The  motion  cannot  Ih) 
by  defendant  after  a  new  trial  granted  \p).  Also,  where 
ffendant  has  allowed  judgment  to  go  by  default,  it  may 
ibtfiil  if  tHe  court  or  judge  would  change  the  venue  at 
irtance  of  the  other  defendant  who  hud  pleaded;  fur  it 
be  imposing  a  hardship  upon  the  former,  to  have 
les  assessed  by  a  jury  of  a  dinferent  county,  without  liis 

tie  cause  of  action  be  such,  that  the  above  affidavit  (viz,  where  thr 
tie  cause  of  acition,  if  any,  arose  in  the  county  into  which  {jf ""^^"^ '^^JJ" 
ifendant  proposes  to  change  the  venue,  and  not  else-  scvwaj' t\>uii- 
)  cannot  be  made,  the  court  or  judge  will  not  order  (>cs. 
mae  to  be  changed,  unless  under  very  particular  circrum- 
8,  or  by  the  consent  of  parties.     Therefore,  if  the  cause 
on  hare  arisen  in  two  counties,  as  in  an  action  for  a  libel 


V.  CtafHiMM,  5  DowL  200,  Deankn,  MTlel.  dr  Y.  106. 

(IN)  NM»  V.  Curtis,  1  Dowl.  319:  2  C. 

■pej,  K.  B..  271.  &  J.  34.1.  S,  C:  TkmlcM  v.  FUher.  2  Dowl. 

fkkk  V.  WaUfn;  8  Taunt.  IdBi  2  82:  SMptettv.  Chnper,  7  T.  U.  aW:  Petift 

SI,  S.  C:  Vngtey  t.   DuW$u,  4  V.  Berkf.liyt  Cowp.  511:  Mid  tee  Fortl  v. 

4;  12Bloare,lll.&C.-fee.VoM*v.  IJahutr,  Saver.  207:    A'un   v.  Taplor,  I 

R.  1  TaunL  Mi  3  B.kP,  1.1:  see  Biiig.  IfNi:  /  Moore,  59H.  S.  C 

icreMM  and  law,  AMtlln  yi.Gra^,  1  (n)  Vnttt  v.  Curtix,  2  C.  4r  J.  'UA:  I 

:  H.  M.  ISUpt.  £:  Wuudv.  WUkH,  Dowl.  320,  S.  C  ;  and  hi  a  case  in  the 

480:  Thomettr  v.  Hand,  Id.  485:  Kxch..  (H.  T..  1838),  an  action  of  auauU 

rf  V.  IfW&r,  Id.  480.  and  fake  iniprisonim  nt,  the  court  allowed 

ll^  V.  Dw&Mitf,  12  MooTC,  01;  an  amendment  of  the  Judge'n  order  in  the 

asif  iL  C  above  respect,  where  the  plaintiff  had 

V.  jUhn,  Wllle«,  318:  JVIbnn  Hid  the  venue,  and  given  notice  for  trial 


[fc2B.&P.  3S0:  Prl^  V.  ficrAeeby,  In  London,  to  enable  the  defendant  to 

i|L  change  the  venue,  so  as  to  try  the  cause  at 

f^fkg  ▼.  €>io§ier,  7  T.  R.  096 :  Sun  the  assises. 

r,  1  Bbia.  186:  7  Hoore,  SOU,  S.C:  (o)  JVaiton  v.  Hutttm,  1  Chit  Rep.  14. 

.  RrndtB,  1  M.  4k  II.  142:  Waring  tp)  Fatmer  v.  Marnhaa,  1  DowL  206;  I 

S  Prkae,  X  Moo.  &  Sc.  252;  8  BinsL  15.1,  8.  C. 

mm  T.  Hwtt,  1  C.  Ac  M,  184;  tg)  See  Xceittt  v.  HiMttid,  4  Moa  b  Sc 

v.  Unit,  3  Pnee,  3:  BrettargH  v.  233'.  Ciineu  V.  Thackerif,  5  Taunl.  031. 
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published  in  two  or  more  counties  (r),  or  written  in 

published  in  another  county  T*),  the  court  or  judge 

chaujijfe  the  venue  (^);  but  wnere  the  libel  was  rattat^ 
published  in  one  county  («),  or  written  here  and  publ 
Gennony  (;r),  the  venue  was  allowed  to  be  cbuiged 
county  where  the  libel  was  written. 
In  what  Ac-        In  an  action  for  criminal  conversatioUy  the  court 
cranmni'Affl-  lowcd  the  venue  to  be  changed,  upon  the  usual  affidafit 
davju  so  in  an  action  for  an  assault  ( j),  or  for  negligence  in  ^^ 

&c.  (a).  But  in  an  action  on  the  case  for  running 
ship,  it  has  l>een  held  that  the  venue  cannot  be 
unless  some  special  ground  be  allege<l  (Jh).  So  the  TenM 
be  changed  in  all  actions  upon  cuntnicts  not  under 
with  the  exception  of  actions  on  bills  of  exchange  and  _ 
sory  notes,  to  which  the  idea  of  locality  cannot  tX\aSk 
and  also,  except  in  an  action  on  a  charter-party,  or 
insurance  {e)y  or  other  Instrument,  though  not  under 
if  the  diHTlaration  be  special  on  the  written  instrument 
the  iuKtrumcnt  be  not  merely  incidental  to  the  action, 
I.  O.  U.,  or  the  like  {g).  If  the  declaration  contain  one 
on  a  cause  of  action,  in  respect  of  which  the  venue 
changed,  the  insertion  of  other  counts  on  causes  of 
which  the  venue  can  be  changed,  will  make  no  differenee 
It  cannot  be  clmnged  in  debt  for  rent^t),  or  in  an  act^" 
an  award  (I*),  or  on  a  specialty  (/),  or  in  covenant  (m). 
in  covenant,  where  a  view  was  necessary,  the  court  olli 
the  venue  to  })e  chanjred  to  the  county  in  which  tlie 
wi're  situate  (w),  though,  in  another  cose,  it  was  rei 
And  in  other  cases,  on  s])ecialties  or  written  instnii 
un<ier  special  cin'umstances,  the  court  will  chan&:e  the 
after  issue  joined,  but  not  in  general  before  {p).  There  aresori 
other  cases,  alno,  in  which  the  court  or  judge  will  n«it  alkl 
the  venue  to  })e  changed,  unless  upon  special  ground?;  I 
in  actions  for  scandalum  magnatum  {^),  actions  against  Ci 


(r)  Pinkmv  v.  QMim,  1  T.  R.  A71 :  Hr»- 
bnrt  V.  WilkniK,  1  Dowl.  A&i:  CienumtMm. 
V.  Js^if^rirmtie,  3  Dowl.  43.V 

(»)  CiiMtold  V.  CtiHSOtrl,  1  T.  R.  W7: 
WMhih  v.  Bfjit,  I  B.  Jt  B.  2Hik 

It,  See  2  Saund.  5  c:  N'm/tf  v.  SfcUle 
CtTauxiLMiS:  Catnenmy.  Gray.  (>  T.  U. 
act:  RtihMM  V.  BlackwrU,  ^  DowL  CAS. 

(m)  Vmman  \.  Sitrri*,  3  T.  R. ;««». 

(J)  Mitinlfe  V.  Markham,  3  T.  R.  052: 
but  iicc  WiUker  v.  V^'right,  4  Va%U  4U5. 

\y)  Guard  v.  HtidiPe.  lo  East.  32. 

(c)  Shffihraniv.  llaU,  2  Chit.  Rep. 417. 
{a)  Wmamn  v.  Ldmd,  4  Taunt.  72il. 

(6)  h'lf^:ke  v.  Gudfrty,  I  T.  R.  7H2.  n. 
But  it  doiit  not  ap|iear  from  the  report 
where  the  accident  tiwk  place. 

«')  Kirke  v.  lirttad^  Say.  1:  Hinmrth  v. 
H'lff*^,  2  Str.  IIKH:  fVatkins  v.  7>>irrr«, 
2  T.  R.  275:  Riiftni»  v.  ti'Hvht,  1  DowL 
2i»4:  I  C.  &  J.  547:  1  Tyr.  .W2,  &  C, 
which  WM  an  action  on  an  I.  O.  U.:  ace 
Mfrrui  V.  Hurry t  7  Taunt.  aOtt. 

(d)  l\trmetKr  v.  Otwoff,  3  DowL  tiRi  Wat^ 
tht^v  V.  Syer»,  Id.  I«>:  Pinkney  v.  CullinM, 
1  T.  R,  571 :  Eraru  v.  H'«i«t.  1  B.  &  B. 
20:  Shephrrd  v.  GritPM,  5  Taunt.  .'i7C; 
Umith  V.  FJkinn,  1  Dowl.  426. 

(*•)  Smith  V.  Stan^tM,  1  M'CleL  &  Y. 
212,  jifTctiriam, 
(/J  Afonrice  v.  Hurry,  7  TaunL  3i«. 
(g)  Pickards.  F«utHer«tone,  \BVx\^3a\ 


12  Moore.  161,   5.  C*  Stod^  v. 
Dowl.  65:  1  C.  8r  M.  5B4,  £.  O: 
V.  n'rif!ht,  1  Tyr.  532. 

(h)  l\trmeter  v.  Olway,  3  DoaL  < 
fVtOthew  V.  .S>«r«.  Id.  Itilt;  1  C.  IL* 
.'iO'!,  &r. :  liawmm  v.  Hoimmm,  SDl 
lAI;  1  C,  M.  4k  R.  5»4.  &  C:  Hm 
Tayi»r,  2  I).  &  R.  164:  yfnim  t.  JfMi 
fori,  4  T>T.  56. 

(t)  nujtU'nfit  V.  Chalk,  S  Str.  8f& 

(*)  IVhitbum  V.  Staiitn,  2  B.  ft  P. 3 
Slanway  v.  Hidop,  4  D.  ft  R.  635:  9 1 
C.  i»,  S  C. 

U)  Foteter  V.  Tqvinr.  1  T.  R.  3*1:  R 
V.  Tkmiel,  1  B.  ft  P.  425:   Ytmdtx.  I'M 
4  Dowl.  32;  -3  Ad.  ft  EL  311,  &C: 
•ee  AttoH.,  1  SuL  H7. 

(m)  ilAArw  or  Maude  v.  glewlwui  I 
M.  ft  R.  »6;  2  Dowl.  689,  &  C: 
Weatherbv  v.  iiuring,  3  B.  &  C  AU;  3 
ft  R.  441,  S.C, 

(n)  Hmlinott  v.  Cktr,  R  East.  ML 

(o)  Amm.,  2  ChiL  419. 

(p)  Botir*  or  Mawte  r.  Semltmg,  1 
M.  ft  R.  Sfi:  CockerUt  v.  Dum,  I  C 


M.  661 :  Parmeter  v.  OTniiv,  3  DowL 
r,  4  DowL  32:  3  A4ft 


tvfnrcd  to  ta  ■■ 


Vrwdc  V.  I'ottdif, 
311,  &C.    !»«e 
it^ra, 

(v)  2  Ld.  Kaym.  1418:  D^k*  9f 
V.  AUarttm,  2  SaIk.OBUi  Im^Ff^ 
\.  Farrett,  S  Str.  W7, 
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ictions   for  the   infringement  of  a  patent  («),  and     Chaf.  vt. 
escapes,  or  ieXsc  returns  (/). 

»-at-iaWy  barristers,  attornies,  and  officers  of  the  Pcwoiw  pri%- 
e  the  privilege  of  laying  their  venue  in  Middle-  vj|^^  ^ 
nd  the  court  or  judge  wUl  not  allow  the  defendant 
it,  upon  the  usual  affidavit  (r) ;  provided  the\'  sue 
vn  right  (f),  and  not  jointly  with  others  {y),  iUut  if 
he  veuue  in  any  other  county,  they  Imve  no  privilege 
Ding  it  (z).  And  a  plaintiff,  who  l>econies  a  harrister, 
e  action,  cannot  bring  l>ack  the  venue,  though  ori- 
id  in  Middlesex  (a).  And  if  an  attorney  sue  hy 
he  thereby  waives  his  privilege  as  to  venue  (i;. 
\  of  the  above  persons  can,  as  aefetidantSy  have  the 
jiged  to  Middlesex  without  the  usual  affidavit  (c). 
a  transitory  action  is  brought  in  the  county  in  Chani^of 
f  cau;se  of  action  arose,  or  in  the  other  cases  already  riaTGrouDcC 
i,  in  which  the  venue  cannot  be  changed  upon  the 
iffidaWt,  or  in  which,  although  it  might  have  been  so 
yet  the  application  has  not  been  made  in  proper  time, 
ourt  will  never  change  the  venue,  unless  it  is  very  evi- 
\.  from  political  excitement,  or  other  causes,  a  fair  and 
trial  cannot  be  had  in  the  county  where  it  is  already 
or,  unless  the  witnesses  on  both  sides  live  at  a  gn*at 
from  the  place  where  tlie  venue  is  laid,  or  unless  the 
>f  trying  the  cause  in  the  county  where  the  venue 
ry  grtatljf  preponderates  (e) ;  or  where  a  view  is  dc- 
r  the  furtherance  of  justice  (/) ;  or  under  other  very 
rcumstances  {^g\  as,  for  instance,  where,  in  a  country 
»  cause  was  not  tried  for  defect  of  jurors,  and  the  de- 
ras  rendered  by  his  bail,  so  that  he  would  have  been 
in  prison  till  the  following  assizes,  had  not  the  venue 
nged  to  Middlesex  (A) ;  or  with  the  consent  of  ])ar- 
The  mere  circumstance  of  there  being  only  twentv- 
.*ial  jurors  in  a  county,  is  no  ground  for  changing  the 
)•  In  these  cases,  it  is  not,  it  seems,  in  general,  any 
o  the  application,  that  the  defendant  has  given  an 


I  ruv,  2  Salk.  671).  tfUorfiik,  Rxch..  22nd  No^'nnber,  183!). 

■•  ▼.  VFMI»,  7  D.  &  R.  103:  (c)  Alenck  v.  Otak^  6  Bing.  733  ;  4  Moo. 

iL  Rep.  418;  6  T.  R.  363.  &   P.  573,  &  C :  Jithnmm  v.   Nevtson,  2 

9  Sale.  fttiO,  07iiL  Dowl.  860:  and  nee  Fatter  v.  Ta^vr,  I  T. 

UhkUoding  the  2  W.  4.  c.  30,  R.  7B1 :  Boar,M  v.  fVeaver,  1  B.  &  P.  SO: 

c  still  eziiU,  (ante,  846),  but  Anun,,  2  C'hiL  Rep.  41H  :  Ladhury  v.  Rich- 

e  in  person,  as  an  attorney.  ani«,  7  Moore,  82:    FemtHrk  v.  Farrcuu 

TUmmu^  3  Dowl.  71)7).  I  ChiL  Rep.  334 :   Cromiittm  v.  Stewart,  1 

w,  AMf^tame,  4  Burr.  Sf)27:  2  Dowl.  667;  2  C.  &  J.  473,  &  C. ;  10  Price, 

176:  Burroufrh*  v.    tViBUt,  2  171- 

mitjkt  ▼.  Bumaby,  2  Ld.  Raym.  (/)  Hodinott  v.  0>j-,  8  East,  268. 

k.  H/O,  &  C:    Pif«  T.  Leif(h,  2  Ig)  See  Foeter  v.  Ta»hr,  1  T.  R.  782: 

:  Dmenmr.  Brttm,  Id.  HiKi.  Hodinott  v.  Que,  8  East,  268:    Kevt   ▼. 

twtm  ▼.  Rpwitmd,  1  Salk.  2.  Smith,  10  Biiu;.  1:  3  Moo.  &  Scott.  338, 

■to,  IH6:   Newton  Sf  Wf\fi  ▼.  &  C;  in  whidi  case  defendant  was  a  pri- 

Do«L630-  soner.     Where  the   venue   was   laid   in 

r.  SMSfay,  7  Taunt.  146.  Vorkshire.  and   the  witnesses  from  the 

M  V  HarloMi,  6  DowL  630.  nature  of  their  occupation  would  neceasa- 

mx.  Timmt,  3  DowL  7i>7.  rily  be  abroad  at  the  time  of  the  York 

irr  ▼•  Re*  3  T.  R.  573 :  pope  assizes,  the  court  granted  a  rule  nM  to 

r,  4  Burr.  2<i28:  and  lee  LtuHa  change  the  venue  to  London.     (Atkinmm 

Taunt  146:  amie.  MJ.  v.  Sadler,  2  Chit.  410). 

^^or^PootB  V.  Betuut,  2  Stra.  (h)  Keyt  v.  Smith,  10  Bing.  1;   3  M.  & 

r.  fieHkcfey,  Cowp.  AlO:  Rex  v.  Scott,  .¥«;  2  Dowl.  210,  5.  C 

arr.  ISD:  Mploekev.Sakidine,  (i)   Mayor  4«.  *^  Bristol  v.  Proctor,  1 

tagtrAe.  tf  Briatol  v.  proctor,  Wils.  298. 

:  urn  V.  Pofive,  3  DowL  60A:  (Jlr)  Due  Lloyd  v.  WtOianu,  5  Bing.  N.  C. 

Jemdmge,  i  Bing.  N.  C.  485;  205. 
9,t»Ct  Mamie  v.  The  Duke 
< 
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Change  ^  Fenue, 


In  local  Ac- 
tion*. 


Book  iv,  undertaking  to  ti^'  at  the  sittings  (/)•     ^^  tffUmH  U 
^^^"^  ''     the  retiu€y  wider  special  circumttanceSy  should  Mate  ike  n 
the  came  of  action j  and  of  the  defence  theretOy  and  the 
/or  the  motion  or  amplication  (m).    And  if  the  groand  <m  ' 
the  venue  is  sougiit  to  be  changed  bo,  that  the  witoM 
side  at  a  great  distance  from  the  place  where  the  yeoM ' 
the  affidavit  should  also  state,  tliat  the  defendant  ial 
examine  witnesses  (n),tlie  number  of  those  witnesKs(«] 
where  they  reside.     The  application  should  aleo,  as  a 
ruky  he  made  after  issue  joined^  and  not  before  (j>). 
however,  the  pleadings  and  iacts  of  the  case  were  f«A^\ 
die  court  could  not  fiul  to  see  what  the  issues  joined  ^"^ 
and  the  only  uuitter  in  dispute  was  as  to  costo,  a 
venue  was  allowed   before  issue  joined  (^^.    The 
granting  the  application,  will,  in  general,  impose  on 
plicant  such  terms,  as  to  payment  of  costs  or  exj 
admissions  («),  and  other  matters  (/),  as  they  conali 
the  op]>ositc  party. 

We  liave  seen  {ante^  Vol.  /.  200)  that  by  the  3  4  4 
c.  42,  s,  22,  tlie  venue  may  be  dumged  e\'en  in  loitd 
where  it  is  more  convenient  that  the  trial  should  take  y^ 
another  county.    The  application  to  cliange  the  venue  ia^ 
case  ennnot  be  ma<le  till  after  issue  joined  (f<).   In  local  wA 
when  an  impartial  trial  cannot  be  hjid  in  the  county  vheni 
action  is  hnmght,  instead  of  moving  to  change  the  venue, f 
more  usual  to  aj>]>ly  for  leave  to  enter  a  suggestion  upon 
issue,  in  onler  to  have  n  trial  in  the  adjoining  county,  ai4| 
rected  aiOe^  Vol,  L  201 .  I 

A  rule  or  order  to  change  the  venue  does  not,  in  genH 
operate  as  a  stiiy  of  pix)oeeding»,  and  the  parties  are  bound  I 
take  the  next  step  as  if  no  such  order  haa  been  made(x). 

Into  what  Cou7ifies,']  When  the  venue  is  changed  upon  4 
common  affidavit,  it  is  always  changed  to  the  county  in  whii 
the  »iuse  of  action  arose ;  when  changed  because  a  fair  ■ 
imimrtial  trial  cannot  be  had  in  the  county  in  which  H 
laid,  it  is  usually  changed  to  the  next  adjoining  county;  vh 
changed  f(»r  any  other  special  cause,  it  is  changed  into  m 
county  as  the  circumstances  of  the  case  suggest.  It  mar 
changed  to  Chester (,y),  Durham,  or  Lancaster,  and  tlie  not 
sent  down  l)y  mittimus  into  the  latter  counties.  The  t«b 
mi^ht,  even  before  the  11  G^.  4  cV  1  IV.  4,  c.  70,  be  changed 
a  Welsh  county  (z) ;  and  if  it  be  desired  afterwards  to  hi 


Rule  not  a 
Slav  of  Pto- 
ctcdingn. 


Into  what 
Counties. 


</)  Jnhrmm  v.  Kevimm,  2  Dow],  XiO: 
»fd  vide  Hatfthom  v.  lUrch,  2  U\.  iAO. 

(m)  L/idbury  v.  Hirhartbt,  7  Moore,  92: 
ice  Johnmm  v.  RemtfarH,  2  C.  &•  M.  222. 
See  a  form,  CHiit,  Form*,  454,  fi76 

in)  Cntmptun  v.  Strttart,  I  Dowl.  5(?7; 
2  C.  «r  J.  473,  «.  C :  but  aee  p.;r  Uttledale, 
J.,  .3  Dowl.  «K. 

(o)  Kparu  V.  Wearir,  1  B.  &  P.  2a 

.  ^/?  l.T'*  ^'  *'"^'''  "•  '^*>*'^-  a* :  3  Ad. 
*  EL  Jll  .S.  C:  OitttrUl  V.  Diion,  1  C.  & 
M.  frf^l :  Mtn  v.  ii>>»MumM.  \  C,  M.  dc  R. 
T*^  i*^^^^ ^'  <'«^»/r,  .1  B.  A  C.  552 ; 
5  R:.    1  ^:J^^*  *•  ^•-  i'^rmettT  v.  OTutiy. 

781^*/«*e  V.  SnMine,  3  Burr.  1561  : 
£?^C^7''SS:'L^i.'*~"'  *" ''  "^ 


tq)  Dtwler  r.  0>«i«,  4  M.  &  W.  » 
DowL  56.  &  C :  but  not  ao  dear  m  m 
)xiinc  in  the  tent. 

(r)  See  Hmcrimg  t.  BigmM,  1  Di 
685,  per  ntr. 

I*)  See  HoImM  v.  W<mlHuHgkt,  1 1 
32*1. 

(/)  See  Bmcrinr  r.  A^maW,  1  Di 
6U5,  ,er  curiam  :  Ktmu  v.  Wmwtr,  1 1 
P.  2« 

(M>    A«V.»VTWPN,flC..M.*B.; 

4  DowL  181.  «.  C. 

it)  Seept.^,  1045. 

iff)  Cttifhv  ▼.  Philpoe,2  Ld.  Bi 
141H:  Price  v.  Griffith^  1  WUa.  fit:  *l 
cMes  were  deckled  hetan  the  1  W 
c.  70. 

{D  Hofkitu  ▼.  Ut^,  6  EMt,  aSL 
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tried  in  the  next  English  county,  it  might  he  done    Chap.  ▼!. 

seiion  upon  the  isBoe,  as  directed  antey  Vol  I,  200(a). 
be  changed  to  a  city ;  after  which  the  party  may 
have  a  rettire  to  the  sheriff  of  the  next  adjoining 

I.  In  Michaelmas  or  Hilary  term,  however,  the 
not,  in  general,  chanse  the  venue  to  a  county  where 
no  Spnng  asiii£e8(c;,  unless  with  the  consent  of 
under  special  circumstances  (d  )• 

id  m  what  Caseg  hnm^t  back  on  an  Undefiaking,  How  and  in 
plaintiff  may  bring  back  the  venue  to  the  county  bmushtteck 
be  has  already  laid  it.    But  by  R,  H.^  2  ^.  4,  r.  103,  on  an  Under- 
le  shall  not  be  brought  l)ack,  except  upon  an  under-  ^*^^*  ^^ 
the  plaintiff  to  give  material  evidence  in  the  county 
he  venue  was  originally  laid  " ( «) .     The  applicaiicn  in 
t  to  ditchaiye  the  rule  to  change  the  vemsey  and  w  made 
I  ante,  956*,  as  to  the  latter  rile(f).    The  application 
strictness,  be  made  before  the  venue  has  been  altered 
le  under  the  rule  to  change  the  venue  f  (7) ;  yet  the 
e  allowed  it,  even  after  the  cause  has  been  carried 
trial,  and  been  made  a  remanet{h).      In  practice, 
it  is  usual  to  apply  for  this  rule  as  soon  as  the  rule 
the  venue  has  been  served.    Sometimes  the  under- 
ove  mentioned  nuiy,  as  we  shall  presently  shew,  be 
with, 
plaintiff  fail  in  doing  that  which  he  has  undertaken,  ^^at  mate- 

0  give  material  evidence  at  the  trial  of  some  matter  rial  Evidenoe, 
irinng  in  the  county  where  the  venue  is  laid,  he  ^^' 
nonsuited  (t),  if  the  objection  be   taken   at  Nigi 

But  it  will  be  sufBcient  to  prove  anv  fact  mate- 
» cause  that  took  place  in  the  county,  though  it  do 
the  entire  cause  of  action  (/);  for  instance,  that  the 

1  which  the  action  is  founded  was  enrolled  within 
y(s»};  or,  in  an  action  by  the  asMignees  of  a  bank- 
prove  that  the  fiat  of  bfuikruptcy  issued,  and  the 
:y  was  declared,  in  the  county  (n) ;  or  to  prove  tliat 
itaLning  the  promise  on  whicn  the  action  is  founded 
.  into  the  post-ofhce  in  the  county  (o);  or  in  an 
'  goods  sold  and  delivered,  to  prove  letters  containing 
»f  goods  having  been  put  into  the  post-office  in  the 

the  time  the  goods  were  forwarded(/^) ;  or  delivery 
ods  in  the  county  to  a  carrier  for  the  defendant  (^) ; 
'e,  in  an  action  for  an  escape,  the  issuing  of  the  wnt 

MMN  V.  Ounfitnf  2  W.  BL  903.  production  of  a  rule  to  pay  money  into 

Jtfarw,  7  Taunt.  aK5>  court  waa  held  to  be  material  evidence, 

aor  T.  Fmnthmufili,  1  Wik.  (where  tike  venue  wa*  brouf^t  back  to 

jn;  &  Cf  HMrar*  V.  WU-  MkldlewxK  thoush  not  obtained  till  after 

BO.  the  diadubige  or  the  rule  to  change  the 

nmUk  T.  FvTvw,  1  ChiL  Bep.  venue. 

biiwH*  ▼.  milifr,SStr.  llSii.  (*)  Him*  t.  Plekard,  2  M.  Ot  W.  973; 

irf  w.  f¥f«a»,  S  B.  dr  Aid.  618:  5  DowL  fii)6.  &  C. 

A,  7  Tsuat.  17H;  9  Manh.  (/)  See  Amn.,  2  Chit.  Rep.  416;  and  the 

•Mftu  cHtf.r   and  Me  HUl  v.  .caiei  in  the  fol lowing  notes. 

■L  OM.  (m)  Peake,  Kt.  219l 

m  at  rule.  Chit.  Fcnnit.  570.  (»)  Kemlnglim  ▼.  Chmntler,  9  Moo.  de  Sc. 

n.  114.  Mi   Me  Oarbe  ▼.  R«ed,  1  New  Kcp.  310, 

^^      ----- -  — 


I,  ICowp.469: 

I  ▼.  9Ukar,  f  Str.  888  :  Priee,  {o)  Smith  v.  Walker,  8  Taunt.  lOD  ;  2 

.  177.  Moore,  Si,  8L  C 

r.  Uiwrf,  t  W.  BL  1081:  ne  (p)  liniur  ▼.  BaMt,  2  C.  &  J.  (B9. 

V,  S  T.  a.  281;  where  (t)  Pmt>eB  r.  tUeh,  7  Taunt.  17& 
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Book  IT.  on  which  the  party  wm  iakai(r);  or  in  n  aflfioi 
'*^*^''  warnmtpr  of  a  hone,  that  nhdntiiTs  attonMj  wnli  di 
a  letter  in  the  county,  appiuing  him  of  the  hmdief  m 
and  that  the  horn  was  atamtlng  at  liTerr  at  tlis  M 
expense,  conpled  with  an  admiarion  oi  the  leei^ 
letter  in  the  county  («);  or  in  an  action  i^ainrt  cm 
prietors  for  negligence  and  ii^nring  plaintiff,  to  pn 
expense  of  mMioKl  attendance,  m^  waa  inenifsd 
county  (l|^;  or,  it  seema^  anytMng  tending  to  iM 
daniages(ii};  or,  perhaps,  to  prove  that  the  cnm  ( 
arose  abroad  («)• 
Tovhat  It  has  been  considered  that  the  undertaking  in  tfas^ 

^j^lJ^^^  Pleas  must  be  understood  to  have  refeienoe  only  to 
len.  deuce  necessary  to  support  the  dedaration,  or  any  oi 

rial  ayerment  in  it;  and  therefore,  if  tlie  defenaaa 
and  avoid  the  whole  cause  of  action,  or  plead  a  tsnd 
whole  declaration,  the  plaintiff  will  not  be  bound  ti 
at  the  trial  the  material  eyidence  he  undertook  to 
But  the  undertaking  in  the  Queen's  Boich  is  diffn 
that  in  the  Common  Pleas,  and  it  must)  it  sM 
reference  to  the  eridence  neoeasafy  to  support  the  In 
between  the  parties,  whatever  it  may  be(4r). 


When  When  bnmgJU  back  and  Rule  dischartfed 

2!d"&u'i^*'  toih*#i<7.]  The  court  or  a  judge  will, 'under  qpeda 
diacharsed  stances,  discharge  the  rule  to  change  the  venue,  wii 
UiSmakJtaff.  ^^^lertaking  above  mentioned.  Thus,  when  a  fiiir  ai 
tial  trial  cannot  be  had  in  the  coimty  to  which  it 
changed  (a),  or  where  the  plaintiff  would  otherwise  i 
action (6),  or  if  the  cause  of  action  arose  in  part  in 
country,  or  in  Ireland  or  Scotland  (c),  or  if  the  vei 
not  to  nave  been  originally  changed  (d)^  as  where  t 
was  on  a  bill  of  exchange  (e),  or  the  rule  obtained 
order  for  time  on  the  terms  of  taking  short  notice  of 
or  if  the  affidavit  upon  which  the  venue  was  chang 
fective(((7),  or  the  like,  the  court  or  a  judge  will  disc 
rule  to  change  the  venue,  without  any  undertaking, 
cases,  however,  such  undertaking  will  not  be  dispei 
even  although  it  be  shewn  that  the  affidavit  upon  i 
venue  was  changed  is  false  (A). 

Where  a  rule  for  changing  the  venue  has  been  ob 
the  common  affidavit,  in  a  case  in  which  the  venue 
be  changed  on  special  grounds,  and  a  rule  is,  obi 
bringing  back  the  venue,  it  will  be  no  answer  to  the  1 

(r)  Nmte  t.  NeviO,  6  TaunU  MS.  At  P.  367*  5.  C 

(«)  CWKii«  V.  Jenkim,  4  Bing.  N.  C.  SSft.  (c)  Hope  t  Bemtttt,  S  N.  R. 

(r)  Curtis  ▼.  LHnkwater,  S  R  &  Ad.  ▼.  M'Kemd,  S  Taunt  197. 

lOSH  (d)  Ommenttm  ▼.  Ntmem 

<«)SeeQ>0bMT.J«nMiw,4Biiig.  N  C.  495:  Daumm  v.  Bomum. 

935.  Hobari  v.  WUkhu,  1  Dowl 

(x)  Germrd  v.  De  RosbeesXc.  1  H.  BL  SBO:  (0)  Dmcmn  v.  BoMmMn.  3 

Vmie  V.  N«v<0,  6  Taunt  flofi:  ted  ^tuare,  if)  PH^  v.  Barktk9,  C01 

since  the  R.  H.,  9  W.  4,  ■.  103  ?  Or)  Tidd,  610:  AOm  ▼.  Or 

(If)  Cocker^  v.  Chaniberki^me.  1  Taunt  48ft. 

518 :  and  see  SauUb^  ▼  I^.  3  Taunt  86.  (A)  PHee  ▼.  Wooitmm, 

(e)  See  PMIHpa  ▼.  Ckofman,  5  DowL  Hunt  v.  BrUuJIm  d,  1  TauBt 

SfiO.  NorrM,  3  Id.  464:  Frnp^ 

(«)  Pet^  T.  Berhekift  1  Cowp.  610:  Due  178 ;  Weed  t.  Perkm,  S  B. 

HwnftNM  ▼.  P«Mn««bm.  4  Burr.  S447.  but  lee  CadUemd  ▼. 

(6)  Jmmv.QdM  «Bing.S03s9Moa 
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m  ilnr  that  there  are  special  gronnds  for  keeping  the  venue     chat.  n. 
Btfte plioe  to  which  it  has  heen  changed ;  hut  those  grounds 
Im  be  made  the  subject  of  an  independent  motion  for  chang- 
R  tlie  Tenue  in  the  mst  instance  (t ). 


^Jb  wUtCtuei  changed  by  PlawHffJ]  In  transitory  actions,  tenbat 
pUintiff  may  lay  his  venue  wnere  he  will ;  but  if  from  JSSSSi^ 
mMBoeeB  he  should  afterwards  desire  to  change  it,  he 
obtain  leave  to  amend  his  declaration,  by  altering  the 
'j )  upon  stating  to  the  court  or  judge  a  reasonable 
for  tne  application  {k) ;  and  this  even  fSter  plea  pleaded 
|ri  iaae  joined  Ti),  or  even  after  the  venue  has  b«en  chan^^ed 
g  the  usual  affidavit  (m),  or  after  a  nonsuit  on  the  trial, 
me  it  had  been  obliged  by  plaintiff  (n).  In  local  actions 
ihsfe  seen  {anUf  Vol,  /.  200)  that  the  court  or  a  judge  may 
the  trial  or  inquiry  to  take  place  in  another  county  than 
in  which  the  venue  b  laid.  And  the  court  allowed  a 
IteMtion  to  be  entered  for  this  purpose  in  an  action  of  tres- 
ifii  pure  elttumm  Jregity  where  it  was  sworn  that  the  de- 
todmt  and  others  riotously  and  tumultuouslry  assembled, 
li  broke  down  the  fences  Occ^  without  imposing  any  terms 
psn  the  plaintiff  (o). 


&£= 


3  DowL  ISOi        96B,  989L 
▼.  TS^r*  S  Str.  I14B:  Fam ▼,       (^  Cook  ▼.  S^on*.  B«ract«  19 :  tmt  we 
433:  Dtter  r.  Mmlmwr,  Id.    BM  ▼.  Fotter,  Id.  19. 

(m)  Rivtt  ▼.  Gkotawndiqy,  2  Str.  1802. 


mJmm  T.  BMttn.  6  Taunt  406.    Aa       (a)  PrioGTi Notai,  P.  Pr.  177*  md<ttuenf 
iwaman  iwrnmnHa  graundt^  Mt  ante,       (o)  Jmm  ▼.  Prkt,  7  DowL  108. 
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STRIKING  OUT  COUKTS,    PLEAS^   UNITBCBBSABY  ATBBIO 


Superfluous 
Matter. 


Indecent  or 

Kcandalous 

Matter. 


Reference  to 
Master. 


com 


IF  the  declaration  contain  an^  unneoessaiT  001 
lation  of  the  rules  which  prohibit  the  use  01  mt 
the  defendant  may  obtain  a  judge's  order  for  strik 
at  the  plaintiflTs  cost,  unless  the  plaintiff  satisfies 
that  some  distinet  subject-matter  of  comoUdnt  is 
intended  to  be  establidied  in  reM>ect  of  suck  count ; 
case  the  judge  will  ^>ecify  on  the  summons^  or  on 
case  may  be,  the  counts  on  which  the  plaintiff  hi 
him  that  a  distinct  subject-matter  of  complaint  is  | 
be  established  ;  and  if  it  should  afterwards  appear  m 
and  be  certified  by  the  presiding  judge  before  final 
that  no  such  distinct  matter  of  complaint  was  601 
tended  to  be  established  iu  respect  of  the  count  i 
the  plaintiff  will  recover  no  costs  upon  any  iBBae 
of  the  count  with  respect  to  which  the  judge  so  o 
These  rnlea^  and  the  proceedings  to  be  taken  under 
be  found  fully  noticed  in  the  first  Volume,  p.  147— 
superfluity  of  the  counts  may  generally  be  collecte 
purticnlars  of  demand,  if  any  delivered ;  and  such 
should,  in  general,  be  obtained  before  making  the  a] 

If  any  part  of  a  count  be  superfluous,  such  a 
sary  recitals,  statements  of  venue  (b)y  statement 
descriptions  of  property,  or  the  like,  if  the  superf 
ter  be  of  any  length,  the  court  or  a  judge,  upon  f 
will  in  like  manner  order  it  to  be  struck  out  M, 
ally  so  at  the  plaint!  fl^s  cost.  In  an  action  agaim 
defendants,  the  court  ordered  the  word  '*  defenda 
substituted  for  the  names  of  the  several  defenda 
decliiration.  in  all  the  places  where  they  occurredj 
the  first  (<;). 

So,  if  a  declaration  unnecessarily  contidn  indecei 
dalous  language,  the  court  or  a  judge,  upon  applii 
refer  it  to  one  of  the  masters,  ond  direct  them,  i 
aj^ainst  it,  to  tax  exemplary  costs  (e), 
^  The  rule  or  order  granted  in  these  two  latte 
either  that  the  declaration  be  referred  to  one  of  t 
(upon  whose  report  the  court  will  afterwards  de 
rule  upon  the  plaintifl'  to  shew  cause  why  the  1 
matter  should  not  be  struck  out.  It  is  seldom 
the  master,  unless  in  the  case  of  scandal  and  im 
or  where  the  superfluous  matter  is  so  mixed  up  in  t 

» A**'  ?b  "••  *•  y^.'A'  '  ?'  ^  7.  anUf,  Vol.  I.  {c)  1  Sellon,  23f»:  Tidd.9( 

y^":!*^/,  •®^^***^'  ^^  ed..616  :  Bagley'«  da*  v.  Lord  fVei^Muth,  Co 

^B-^5?'        o              .,  \,  Fletcher,  Id.  7^. 

ioiFutter  v.  Stww,  3  Dowl.  27:  Harper  (rf)  Meeke  ▼.  Oxtade,  1 

Gumejf,  3  Dowl.  Ita.  ^e)  Amm.,  9  WUa^  20 :  U 
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i>Dot  to  be  easily  separated  and  distiiij^ui.shed,  or  pointed  chap.  vn. 
•ith  distinctness  to  the  attention  of  the  eourt  (f).  —    —     - 

le  inution  or  application  to  strike  out  8U|K*rnuims  counts  At  what  Time 
jstter  Mhunld,  unless  some  ]M>int  of  law  lie  involved  in  *'*** 
>  m  to  warrant  an  application  to  the   court  (9),  he  made 
^he  fin^t  instance  in   a  judge   at  chant  tiers  (A).     The  ap- 
atiun,  if  made  to  the  court,  must  be  founded  on  an  aiti- 
it,  that  they  are  for  the  same  identical  causes  of  complaint, 
ebe  the  rule  must  be  drawn  up  on  reading  the  dcclara- 
i(f}.    As  to  the  time  of  the  application,  it  should  l>e  made 
^  plea  pleaded ;  and  from  a  case  decided  before  the  rules 
B.  7*.,  4  If,  4,  it  appeani  that  it  i>ught  to  be  maile  l»efore 
I  defendant  lias  obtained  time  to  plead  {t)\  and,  at  all 
CDta,  before  the  su|ierfluous  counts  or  matter  are  engrossed 
I  the  record  (/).     It  is  now,  however,  the  practice  to  grunt 
» though  made  alter  time  to  plead  granted,     ihe  application, 
mnted,  will  be  with  costs Jm). 

We  have  seen  {ante^  Vol,  L  146)  that  there  are  prescribe<l  Formn  i?i\«n 
hf  R,  71  1831)  fonns  given  as  examples  of  decLiFutions  in  1^.  ^' 
coons  on  bills  of  exchange,  notes,  and  on  the  common  counts. 
Old  that  they  must  not  exceed  the  prescribed  length,  other- 
Mite  no  costs  of  the  excess  will  be  allowed  to  the  plaintiff 
If  he  succeed,  and  the  costs  of  the  excess  incurred  bv  the 
Mnidant  will  be  taxed  and  allowed  him,  and  1>e  deducted 
Aim  the  pUiutiiTs  costs;  and,  on  the  taxation  of  costs  be- 
tween attorney  and  client,  no  costs  will  be  alloweil  the  at- 
tsmey  in  respect  of  such  excess;  and  in  case  any  costs  be 
Mjable  by  plaintiff  to  defendant  on  account  of  such  excess, 
ue  amount  thereof  will  be  deducted  from  the  attoniey's  bill. 

The  rules  above  noticed  (ante,  904)  as  to  restnuning  the  use  striking  out 
of  and  striking  out  superfluous  counts  in  a  dedamtion,  are  also  ^^^^\^ 
applicable  to  several  pleas,  avowries,  or  cognizances,  which 
iml  not  be  allowed,  and  may,  on  application,  be  struck  out, 
mien  a  distinct  ground  of  answer  or  defence  is  intended  to 
W  established  in  respect  of  each,  and  as  to  which,  see  antej 
Yul.  1. 150. 

Sometimes  the  court  or  a  judge  will  order  an  impniper  pica  imprniicrc 
to  be  struck  out.  {See  ante,  Vi3. 1.  107).    If  a  plea  l>e  cleariy  '^j^""* 
frivolous,  and  put  in  for  the  mere  purpose  ot  delavinij^  and 
hamssing  the  iilaintiff,  tlie  court  or  a  jud^  will  stride  it  out 
vith  costs,  and  allow  the  plaintiff  to  sign  judgment  (71).    But 
they  will  not  do  this  except  in  a  plain  case  (0). 

i/j  BMfay  ▼.  W0tMn»,  1  Chit  Rep.  45a  (/)  Thnmtu  v.  Jatkam,  8  BIng.  4S3  :  10 

U-  Ste^sr  w4MrMi.  B..  4  DowL  »S.  Sloore,  l&i.  S.  C. 

ill  Wmd  V.  OtrngtUn^,  4  DowL  717«  (mi  Jjnerenee  v.  Stephma^  3  DowL  777* 

i'  Ikf  T.  BrMiocr.  8  M.  &  W.  841;  5  (n)  Knnwleg  v.  Awnranf.  2  Per.  K  D. 

IWvL  4S«t  Murph.  &  Hur.  U>.  836:  Hnnter  v.  Knv«l»  8  Per.  &  D.  )»4: 

lln  WUkHu  V.  ftrry.  Hardw.  139:  ■ee  Bntributy  v.£rafu.  h:xch.,8.Vth  .Nov.1h:». 

W  T.  nrUHammm,  Imp.  C.  P..  0th  ed.»  {oj  Hunter  v.  Kefpel,  8  Va.S:  I).  834. 
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CONSOUDATINO  ACTIONS. 

IF  two  or  more  actions  be  brought  bpr  the  same  p 
the  same  time,  against  the  same  defendttnt,  for 
action  which  might  have  been  joined  in  the  same  i 
court,  or  a  judse  at  chambers,  if  they  deem  the  p 
oppressive,  will  in  general  compel  the  plaintiff  to  c 
them,  and  to  pav  the  costs  of  tne  application  (a), 
to  shew  cause  why  the  proceedings  m  thirty-seven 
dectment,  brought  against  the  occupiers  of  so  man\ 
Sackville-street,  shomd  not  be  stayed,  and  abide  tb 
a  special  verdict  in  another  action  upon  the  same 
Kenyon  s^d,  it  was  a  scandalous  proceeding;  th 
causes  depended  on  the  same  title,  and  ought  to  1 
the  same  record ;  and  the  rule  was  made  abeolut 
three  actions  against  different  persons  for  the  sai 
were  ordered  to  be  consolidated  (c)  ;  but  in  anoth 
milar  case  the  application  was  refused  r</).  The  c 
refused  to  consohuate  an  action  against  nusband  and 
an  action  against  the  husband  alone  («^.  Audits 
the  rule  will  seldom  be  granted  in  penal  actions  (^] 
six  actions  of  trover  had  been  brought  against  ui< 
fendant  by  different  plaintiffs  employing  the  same 
the  court  refused  to  order  the  proceedings  in  five  c 
be  stayed  to  abide  the  result  of  one,  it  being  swoi 
causes  of  action  were  different  in  all  of  them,  an<i 
witnesses  were  different  (^).  Where  three  actions 
cessively  brought  by  the  same  plaintiff  against  the  sai 
ant,  upon  three  promissory  notes  which  became  due  f 
times,  the  Court  of  Kmg*s  Bench  refused  to  c 
them  (A).  But,  in  a  case  at  Nisi  PriuSy  it  was 
by  Lord  TenterdeUy  C.  J.,  that  if  a  party  sue  on 
exchange,  and,  after  the  action  is  commenced,  an 
accepted  by  the  same  defendant,  of  which  the  j 
holder,  is  dishonoured,  and  he  brin^  a  second  actioi 
a  judge  at  chambers  would,  on  application  being  m 
the  two  actions  to  be  consolidated  (t) :  this,  howe' 
questionable.  It  is  purely  a  matter  of  discretion 
court  to  order  actions  to  be  consolidated ;  they  will,  i 
consolidate  them,  if  they  can  be  joined,  and  if  it  a] 
they  were  brought  separately  for  the  purpose  of  v« 
oppression. 


(a)  CeeU  v.  Bripsfr*);  2  T.  R.  639 :  see 
Benton  v.  Prami,  1  Smith.  423. 

(b)  2  Sellon.  144:  Doe  PtUtene^  v.  Omsn, 
Imp.  K.  B.  731 :  and  ace  Grinutomt  v. 
Bwrgert,  Barnes,  176:  Doe  v.  Hrenton,  6 
Bing.  469:  but  see  Smith  v.  Qmbb,  2  Str. 
1149,  csfifra,  hi  which  case,  however,  It 
does  not  appear,  but  that  there  was  some 
satisfactory  groimd  fat  bringing  the  se- 
▼eialactioiu. 


(c)  Prac  Reg.  151 :  Amm. 
709,  n. ;  Barnes,  341 :  and  s< 
2  B.  &  AM.  SOS. 

(rf)  CatHn  V.  EBiott,  I  Str. 

{e)  SuHtkin  ▼.  FineeiU,  2  ^ 

(/)  See  fimiDfi  v.  Praed,  ! 

^r)  NiehoUa  ▼.  L^fhrre,  3  I 

{h)  MutaendeH  r.  C/Umm, 
614. 

(<)   OUerOUHoyf, 
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re  KTeral  actions  are  brought  apon  the  same  policy  of  Chav.  mi. 
»,  the  court  or  a  judge,  upon  application  of  the  de-  JJ^J^^TJJJj 
S  will  grant  a  rule  or  order  to  stay  the  proceedings  PoUcy  of  id- 
lie  actions  but  one,  the  defendants  undertaking  to  be  •unnoe. 
y  the  verdict  in  such  action,  and  to  pay  the  amount 
seFeral  subscriptions  and  costs  if  the  plaintiff  should 
together  with  such  other  terms  as  the  court  or  judge 
ok  proper  to  impose  upon  themTi:).    The  rule  or 
»y  now  be  obtained,  notwithstanaing  the  plaintiff 
is  consent  to  it(/) ;  and  if  the  action  which  is  tried 
nined  in  fiEivour  of  the  plaintiff,  the  other  defendants 
necessary)  obtain  a  stay  of  proceedings  in  their  se- 
ions,  upon  payment  of  the  amount  of  their  subscript 

costs. 

rly,  it  was  thought  that  a  consolidation  rule  bound  Eflkctof  th« 

tiff  as  well  as  the  defendant,  and  the  court  or  judge  '^'^ 

,  though  fresh  evidence  had  been  discovered,  permit 

tiff  to  try  the  other  actions  (n).    But  now  a  different 

a  established  (o),  the  rule  being  for  th^  benefit  of  the 

:.    And  in  a  late  case,  where  actions  against  under- 

ad  been  consolidated  by  rule  of  court,  and  the  de- 

lad  obtained  a  verdict  m  one,  the  court  refused  to 

Jie  plaintiff  from  trying  a  second  cause  included  in 

niie,  till  the  costs  of  ue  first  were  paid  (/>).    The 

however,  by  proceeding  in  a  second  consolidated 
ithout  applymg  to  the  court,  loses  the  benefit  of  any 
ich  were  imposed  on  the  defendants  by  the  consoli- 
le(/>). 

urt  or  judge,  under  circumstances,  may  open  the  con-  Rule,  when 
I  rule  for  tne  defendant,  and  permit  a  second  cause  to  op™** 

if  they  do,  they  will  in  general  extend  to  the  second 
uch  terms  made  compulsory  on  the  party  succeHsful 
vt  cause,  as  are  requisite  for  attaining  the  merits  (^). 

cause  has  been  tried  twice  by  special  juries,  and  a 
>r  the  plaintiff  returned  on  both  occasions,  the  court 
open  a  consolidation  rule  for  the  trial  of  a  second 
iless  it  be  shewn  that  the  cause  has  not  been  fiilly 
Mjfore  the  jury  (r). 

rly,  before  the  late  rules  of  pleading  were  introduced^  At  what  Tim 
>bdation  was  not  granted  until  after  plea  pleaded  ;  •??*»«*  fo^* 
(iv,  the  practice  has  been  to  consolidate  at  an  earlier 
id  in  a  recent  case,  two  actions  having  been  brought 
nme  plaintiff  against  different  defendants,  on  the 
icy  of  insurance,  the  court  consolidated  them  after  a 
m  had  been  delivered  in  one,  and  an  appearance 
n  the  other,  at  the  instance  of  the  defendant  in  the 
tion,  though  the  plaintiff  objected  (^).     So  that  it 

r.  Xnilflnmi,  1  Ad.  dt  EL  635;  (o)  See  Af'Or^gtr  v.  Hor^tiA,  4  M.  &  W. 

.  873.  &  C  320. 

wovrth  ▼.  Bndridt.  4  AcL  ft  ( p)  See  hong  ▼.  Dougku,  Id.  645,  n. 

ev.  ft  M.  S4<).  S.C.    See  the  (g)  Cokm  v.  Buikdey,  5  Taunt  105. 

rule  in  thb  caw,  6  Nev.&  M.  (r)  Fatter  v.  AHenlfy,  5  Dowl.  619;   3 

:.  Fomw,  p.  578.   See  Ohrfy  ▼.  Ring.  N.  C.  896,  &  C,  fiom.  Fotter  v.  >4ire», 

rev.  it  P.  f44.    And  see  the  Vaughant  J.,  dim, 

lee.  Pvk,  Ins.  Introd.  (a)  HolUngaworlh  v.  BmMck,  4  Ad.  ft 

r.  DiMwftw,  4  B.  ft  Ad.  544.  EL046;  6  Ncv.  ft  M.  840,  &  C 


1. 


iOK. 


ApplkatUm 
ttmLmnto 
■igiiJudf- 

tkmnot 
IMed. 


Mens  tlHB  aetkMii  amy  now  1w  cotiioliigtod  rt  Mjflfa 
aMewinod.  thinig^  bilbn  dickntkni. 

Ili«  appliealiott  for  ths  consolidirtiimnkiatote 
the  oovTi  or  to  a  Judgv.    If  made  to  the  omat»  dhi 

bt  cottsoNtkied/*    If  made  to  a  Judfle,  Herv  It  lie  « 
moHom  popmr^  4md  a  smutmu  wUt  mMe$^  wkUk  « 

ooiMe  ii^f  «*#  «0MWii  odtataleMftl  imCM  yyiniffiifti 
rule  Is  made  abaolnte^  or  an  oidar  made,  aa  abor 


tionid(0- 


myuaffs^  ana  eflftiiii 


jwerg/  oli^r  acifait  wtei^  iwre  c»iifoWalecl» 


4^<Aeacf<0ii#  Aoef  toa«M 


Coat!  on  Pay 

mcntfaito 

Court. 


1^60  «(l0«r^to  «ii0  oaf  eMSMfJM  tkmwm;  dbi^tt 

ybif  waif  sifft^  JtK^M&tif  ttufj^owt  amC^  ami  eiw  eaf  1 
{aeeordinff  to  tk$  tormt  ifik$  ofvfor\  om  la  otimt  mm 
merly  it  was  nmud  to  make  a  motion  to  the  eomrt 
purpose,  but  now  a  judge  will  make  the  order  at  d 
as  aoove  noticed. 

By  R.  H.y  2  1V.  4^  r.  104,  ^  Where  numeT  is  ] 
court  in  several  actions,  which  are  consoliJaled, 
plaintiff  without  taxing  costs  proceeds  to  trial  on 
fails,  he  shall  be  entitled  to  costs  on  the  otiiers  n 
time  of  paying  money  into  court "  («). 


(f)  See  forme,  Chit.  Ponoe,  f77,  S7a 


(m)  See  thii  rule  BodoeAiM 


CrHAFTEB  I3L 


B  beCoR  ardoo  broMfai  W  mar  tokier  to  hi«  civiiitor 
niiitli  hr  admite  be  owe  aa^  then  vk^i  the  tender 
f  tlw  aetftOB*  Or,  after  aciioa  Iwoznt  he  mar.  eren 
cBe  duna  be  for  aa  onliqai^ated  amovut.  a{if*l y  t<^  a 

ilaT  the  pncee^neiL  vpoa  parment  of  the  fam  the 
t  aiJauta  to  be  iccoTefmUc,  and  t«>  i^hev  caa<«  vhy, 
aolt  of  plmntiy » au.e  |*UMr  h«  he  dionld  not  fwy  to  d<^ 
bk  coflla  aabaeqacat  to  the  applkataon.  if  the  pLiintiff 
it  aeeepca  that  hub  ib  attif£artion,  as  noticed  /^^.  Or, 
ion  bniii^t,  and  after,  or  in  someeaaBS  before,  dctrlara- 
hemaj,  aa  anbaH|iieiit]T  pointed  oat  in  thi«  Chapter, 
;  anm  iBto  eooit,  and  ^mi  the  parmeDt  of  it,  and  let 
mS  aftcTwmrda  pnxeed  in  the  action  at  his  prril.  Bot 
r  the  existence  of  the  debt,  nor  the  amount  claimed,  be 
fftcd,  the  defendant  shoidd  pay  the  mm  indoRieil  on 

inthm  Ibnr  days  of  the  execution  of  it,  or  after  that 
onld  apply  to  a  judge  for  an  order  to  5tay  the  pn>- 
^  npon  payment  of  debt  and  costs,  as  directeil  in  the 
lapter.  InaJl  cases  where  there  has  been  a  feiklrr.  but 
some  doubt  aa  to  its  sufficiency,  it  is  mfest  to  pay  the 
nto  court  without  pleading  the  tender  (A),  for  though 
ment  of  money  into  court  subjects  the  defendant  to 
»  to  the  time  of  payinic  it  in,  if  the  plaintiff  do  not 
further,  neTerthetess,  if  the  defendant  pleail  a  tender, 
intiff  take  issue  thereon,  and  the  defendant  fail  in 

it,  he  will  thereby,  at  fldl  events,  subiect  himself  to 
s  of  the  trial  and  tne  general  costs  of  the  cauj«e.  We 
>ceed  to  consider,  under  the  following  heads,  the  prac- 
o  the  pa^-ment  of  money  into  court. 


Caaet  miUnred,  969. 

tdktnppmdm,  972. 

973. 

iom  sad  Suh^efuent  Pro- 

Umgt,  974. 

,  975. 


Effect  <^  it  OM  am  AdmUsion  qf 
ike  Cattfe  qf  Action ,  ^c, ,  9 7 H . 

Payment  into  Court  upon  a  Plea 
of  Tender,  981. 

Payment  into  Court  in  lieu  qf 
Bail,  id. 


hat  Categ  allowed.']  Prior  to  the  stat.  tiS^4  TV,  4,  c.  42,  m  ^ 
be  general  rule  was,  as  it  still  is,  **  that  where  the  sum  ^^ 
led  is  a  sum  eertaWy  or  capable  of  being  ascertaine<l  by  ^ ' 
mputationj  without  leaving  any  other  sort  of  discretion 
ixercised  by  the  jury,"  the  defendant  may  pay  money 

t,87&  thmUe  t.  Sumpttime,  3  C.  ft  P.  342. 


<  ('uiiuider  tliu  uos 
o  court  independentljr  of  that  act. 


iiienl  tqI 


moDey(«),  but  not  otberwUe(/},  money  mft^  m  ] 
court  aa  of  conrae ;  in  other  cues  the  defeodant  muM 
rule  or  order  to  pay  it  in,  as  being  within  the  abo' 
nient  of  3  Jf  4  W.  i,  c.  42. 

Id  debt  on  ^mple  contract,  the  defendant  may  pa 
into  court  aa  of  conr8e{ji);  so,  in  debt  for  rent(i 
debt  on  a  policy  of  iDMUance(t )  or  for  non-iMBilenBe( 
generally,  in  debt  on  a  record  or  specialty,  he  canno 
of  course;  because  in  these  cases  the  amount  of  th 
ascertained,  and  cannot  be  Taried  from  by  the  jury  in 
dict(f):  the  defendant's  couru  in  these  eaaea  wto 
the  court  or  a  judge  to  stay  the  proceeding  on  p^ 
the  debt  or  penalty  and  costs  ;  as  to  which  Me  j 
As  to  staying  the  proceedings  on  paying  the  penalty 
a  penal  action,  see  poll,  98fi. 
it.  In  covenant,  where  the  breach  assigned  is  the  non- 
of  a  sum  of  money,  the  defendant  may  pay  money  int 
9e((n),  but  not  in  other  caBes(fi),  a 
^      itions  or  the  like (  '  '  '"'     ' 

payment  of  money,  the  ai 
to  pay  the  money  in,   as  being  within  the  abon  t 

x      In  trespass,  the  defendant  cannot  pay  money  tntc 
of  course(p);    nor  can   this  be  done  even   in  tret 


Fmfmeni  of  Money  into  Court,  S 

teprofit8(y);  nor  in  ca8e(r);  nor  in  trover  or  replevin ;  CBAr. 
.^  in  these  cases  the  defendant's  course  is,  to  obtain  a  rule 
bonier  to  pay  in  the  money,  as  being  within  the  3  S^'  4  JV,  4, 
^y*  hi  trover,  the  court  have  in  some  cases  allowed  the 
||^>ilaDt  to  bring  into  court  the  article  for  which  the  action 
Tj'^iviight  and  cost8«  So,  in  ejectment  they  allow  the  de- 
^^if  and  in  replevin  the  plaintiff,  to  brinff  into  court  the 
^•utofthe  rent,  for  the  non-payment  of  which  the  eject- 
^Bt  is  brought,  or  the  distress  was  made,  respectively.  As 
*tiiMe  cases,  however,  the  parties  uay  in,  not  a  part  merely, 
^  ih»  entire  sum  alleged  to  be  due,  it  will  be  more  con- 
^Bieiit  to  defer  the  consideration  of  them  to  the  next  Chapter, 
1^  we  shall  have  to  treat  of  the  application  to  stay  procecd- 
VI  npon  payment  of  debt  and  costs  generally. 

In  actions  by  executors  or  administrators,  the  defendant  By  Execu 
If  pay  money  into  court,  as  in  ordinary  cases  («).  *°"'  **^ 

As  to  payment  of  money  into  court  in  actions  by  the  assig-  Bv  Auign 
M  of  a  bankrupt,  when  the  defendant  is  sued  within  the  ^^^^^ 
le  limited  for  tne  bankrupt  to  dispute  the  commission,  &c., 
M.eG.4,  C.16,  s.9S(t). 

Some  statutory  provisions  expressly  allow  the  pa3rment  of  By  Carriei 
oey  into  court  m  particular  cases ;  thus,  in  actions  against 
il-coach  contractoro,   sta^e-coach  proprietors,   or  common 
riers,  for  the  loss  of  or  injury  to  eoods,  tltc  defendants  may 
'  money  into  court  as  of  course  (i^. 

n  actions  against  justices  of  peace,  or  against  officers  of  the  By  Juitia 
iae  or  customs,  for  anything  done  by  them  in  the  execution  ^^  °* 
their  respective  duties,  if  they  have  not  made  a  tender,  or 
hey  conceive  the  amends  tendered  to  be  insufficient,  they 
IT  have  leave  to  pay  into  court  such  sum  of  monev  as  they 
U  think  fit ;  and  the  same  proceedings  shall  be  thereupon 
as  in  other  cases  of  paying  money  into  court (v).     The  Commiv 
«  privilege  is  given  to  commissioners  of  bankrupt,  by  gt€U,  B^jnmt 
'.  4,  c.  16,  s.  43(ar). 

f  there  be  two  or  moro  counts  in  a  declaration,  the  de-  As  to  Part 
lant  may  pay  money  into  court  upon  one  of  them,  and  {JJJjP**^*" 
id  it  as  in  other  cases (^).  And  it  has  been  recently  de- 
id,  that  where  there  are  several  counts  for  several  causes  of 
on,  or  several  breaches  are  assigned  in  covenant,  the  de- 
iant  may  plead  payment  into  court  of  one  entire  sum,  in 
ifiiction  oi  all  the  counts  or  breaches(7).  And  in  a  claim 
unliquidated  damages,  it  has  been  the  practice  to  allow  the 
ndant  to  plead  payment  into  court,  and  in  addition  to  any 
iT  plea  to  the  whole  claim  (a);  though  the  correctness  of 
practice  may  perhaps  be  doubted.  The  court,  in  a  case 
(led  before  the  rules  of  H,  T.y  4  W.  4,  refused  to  allow 
ley  to  be  paid  into  court  on  part  of  a  count,  where  the 

MbUJIul  r,  Uorrit,  2  WIU.  115w  (y)  Sec  Botfffe  v.  GosWef,  4  T.  R.  579: 

WMtt  T.   Woodhtmm,    2   Str.  787:  FutweU  v.  HaU,  2  W.  BL  837:   HaUetty, 

t  V.  Anher,  Id.  iW6:  Sail  ▼.  Salt,  8  JSwrf  /.  Comp.,  2  Burr.  1120. 

47:  Bmeiet  v.  FuUer,  7  T.  R.  335:  (s)  ManhaU  v.  WMteMe,  4  DowL  766; 

<  ▼.  JM^»  2  B.  ft  Ad.  418.  I  M.  &  W.  188,  &  C .  MUehta  v.  Tnten- 

OniaMfll  y.Seott,  2  Str.  796:   lee  ky,  7  Ad.  dt  El.  164:  aenMe,  overruling 

'•tmm,  9Sidk.ii06:  ASfteml  ▼.  Ro-  Mte  ▼.  Tomnnaon,  5  Nev.  dc  M.  (;24;  I 

I,  3  Id.  100.  H.  dt  W.  614,  &  a :  and  see  Jowrdain  ▼. 

Areh.  Bkt.  L.  tSa  Joknmm,  2  C,  M.  dc  R.  564:  Lorymer  ▼. 

11  0. 4, 1  W.  4,  e  0B,  •.  la  Viseu,  .1  Bing.  N.  C.  222:  Noel  v.  Dmi$, 

8flc«rte,91t,9ia.  4  M  &  W.  1% 

Aidl.  BkL  p^  la  (a)  SeeAtkinmmv.DHekham,A  DowL  387- 
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Book  iv, 

i*A  RT  I. 


By  one  of 
leveral  Defin 
dants. 


Payment  of  Mmiey  imio  Cmai* 

cldim  was  for  tmliqiiidated  damag68(a).  They  iko  im 
case  refused  to  allow  a  defendsiit  to  pay  money  inl 
upon  some  of  the  counts  of  a  declaration^  and  demn 
re6t(6). 

It  seems  questionable  whether  one  of  sevenl  del 
alone  can  as  of  course  pav  money  into  court.  And  tl 
of  Common  Pleas  refused,  before  the  rules  of  i7.  T^ 
to  idlow  one  of  three  defendants,  who  alone  impeared, 
the  others  having  suffered  judgment  by  defitult,  and  tl 
being  outlawed),  to  pay  money  into  court,  even  aKh 
offered  to  pay  aU  the  costs  up  to  that  tinie(e).  And  it ! 
the  practice  since  those  rules  to  allow  one  of  severd  del 
to  pay  money  into  court,  unless  under  peculiar  eaean 
Takingout  It  was  held  before  the  3  <9^ 4  fT.  4,  e.  42,  thai  if 
p^paSlfr  f<^ndant  pay  money  into  court,  in  a  case  where  lie  ii 
lowed  to  do  so,  the  plaintiff,  by  taking  it  out,  would 
waive  the  defect,  and  the  efiiact  of  it  will  then  be  the 
if  it  had  been  paid  in  propeiiy  (c^) ;  but  it  may  be  quet 
whether  the  same  rule  would  now  hold,  since  tae  | 
must  be  specially  pleaded,  and  the  defect  would  appea 
face  of  the  record. 


when  made. 


When  paid  in.  When  and  how  paid  m.]  The  court  or  judge  may  i 
Order  for,  order  foT  payment  of  money  into  court  under  3  ^ 
c.  42,  8,  21,  in  an  action  ex  delicto,  by  way  of  amends 
time,  even  immediately  aft«r  the  writ  issued  (f ).  And,  a 
ter  of  course,  money  may  be  paid  into  court  in  ordinary 
any  time  after  declaration  (/;,  and  before  plea  pleaded ; 
plea,  upon  obtaining  a  judge's  order  to  witndraw  the  pic 
uer  to  pay  monev  into  court  and  plead  it  (^).  Money  1 
allowed  to  be  pafd  into  court  even  after  granting  a  new  t 
and  after  setting  aside  the  execution  of  a  writ  of  inn 
Where  the  money  has  been  paid  into  court  by  leave  of 
before  the  time  for  pleading,  the  officer  will  write  a  rw 
it  on  the  judge's  order;  and  on  the  plea  being  aft 
brought  to  him,  and  the  order  produced  with  the  rw 
dorsed,  he  will  transfer  the  receipt  to  the  margin  of  the 
pursuance  of  R,  H„  4  W,  4,  *.  18. 
How  paid  i«.  By  rule  of  all  the  courts  of  H.  T*.,  4  W.  4,  *.  18,  ** 
or  jtidg^s  order  to  pqp  money  into  court  shall  be  m^seeuafy 
under  the  3  <5r  4  W, 4,  c.  42,  s,2l;  fmt  the  money  sAali 
to  the  proper  officer  of  each  court,  who  shall  ^ve  a  reoeifi 
amount  in  the  margin  of  the  plea,  and  tho  said  sum  shaR 
out  to  the  plnintijfon  demand^'*  We  have  already  coi 
in  what  cases  money  may  be  paid  in  as  of  course  inde 
of  that  act,  and  in  those  cases  by  this  rule  no  rule  or  > 
pay  the  money  in  is  requisite.  In  cases  within  that 
rule  or  order  mu.tt  be  obtained  in  the  usual  way  by  applh 
the  court  on  motion,  or  by  summons  before  a  jud^  ami 
latter.  As  to  when  this  order  may  be  made,  see  em 
Serine  a  copy  of  the  rule  or  order  on  the  plamtiJTs  aUc 


in)  Hmtgrn  v.  Lard  IJtcf^U,  S  Moo.  A 
Scott,  2i»l :  2  Dowl.  741,  S.  C 
(6)  Pr.  Rqr.  2M:  1  Sellon.  2m. 
(c)  ,Hnu  V.  Panrhhmm,  2  W.  BL  1029. 
<d)  Griffith*  v.  Pfl^NofiM,  1  T.  R.  71«. 
ie)  £(/«farti«  y.  Price,  6  DowL  487' 


(/)  See  flduwnfc  ▼.  Pridr,  9, 
1837:  iJiirisC,  StiS. 

(C)  Griffithe  V.  WWkm»,  1  * 
711:  Tariton  v.  Wrafj/e,  8  Str. : 

(h)  Anon.,  I  Tidd.  {)th  cd.  fl] 


Payment  of  Money  into  Court.  973 

If.  Prepare  a  piea  fif  tAe  intended  paymeftt  into  cftnrty  and  chai.  ix 
it  ritjncd  fy  rfjungef(j).  Tale  the  tuonev  and  ph'a  to  tatf 
•^  ike  naattrr*^  who  will  write  a  receipt  in  the  nuu'fjiii  of  the 
jpt*^il') ;  (or  if  the  mwi^ has /H'eriotui/j^  btvn  jnid  in  ttff  leore  of 
mj^ce^  he  iriU  trantfer  the  receitit  frmn  the  order  ttj  the  pha  on 
gewduciup  the  order  with  the  receipt  indorjietf.  Delieer  the  plea 
0^tk€  plaintiJjTt  attomejf  or  apent,  ajt  in  ordinary  rwteJt. 

If  interesit  lie  due,  you  should  calculate  it  up  !•>  tlu-  time  t»f  inttre^t.  how 
the  payuient  into  court,  and  not  merely  to  the  cuiumencemeiit  f^'*^^*'""*"''- 
of  tot*  action(/). 

If  the  defendant  find  that  he  luis  not  iiaiil  in  a  sufficient  i*»yinm*i  .i<i 
•am,  the  court  or  u  judge  will,  in  general,  allow  him  t«»  pay  '*'*"*^*^'  *''•"' 
in  a  further  sum  upon  payment  of  coNtH(//2). 

When  the  defendant  lia»  previously  |Miid  money  into  court  Tranotfrnr^' 
in  lieu  of  liail,  he  may  apply  to  have  the  sum  j)aifl  in,  or  j»art  ,^J'E,f  nlii. 
of  It,  L-r>nsidenrd  a«  so  mucli  |>aid  in  on  account  of  the  cause  of 
■ttioa,  and  the  onler  for  this  pur|)o?$i^  ih  siiid  to  he  4if  course  ^«). 
Bat  the  Court  of  Common  I'leas  has  refused  to  ]>erniit  tliis, 
cither  in  the  case  of  a  plea  of  tender,  or  of  luiyment  into 
court(o). 

Plea  of]  By  rule  of  all  the  courts  of  T.  7*.,  1  F.,  it  is  onlered,  piia  ..f  I'.iy- 


nu-iit  iMd 
lurt. 


amongst  other  things,  that  the  17lh  of  the  genenil  rule**  and  [^'^* 
Rffulations  made  pursuant  to  the  statute  8  cV  4  IV,  4,  r.  42,  x. 
1,  he  repealed ;  and  that  in  the  ]dace  thereof,  the  following 
amended  rule  be  aulMKtituted :  fiz» — 

**  When  money  is  paid  into  court,  such  payment  shall  1m?  FoTinuM-.m 
pleaded  in  all  cases,  and  as  near  wi  may  be  in  the  following  \^."na  n! 
wnn,  mutatis  mutandis: —  tn.i(in«.  i^  t«.. 

C.  D.  1  The dav  of ,  A.n. 


1 


at«.    >     The  defendant,  l>y ,  his  attorney  [or,  in 

A.  B.  3  poraon,  &c.],  says  |_or,  in  case  it  he  pleaded  as  to 

pvtonfy^  addy  "as  to  £ ,  lieing  part  of  the  sum  in  the 

decUmtiou,*'  or,  " count  mentioned,"  or,  "as  to  the 

rwridue  of  the  «»um  of  £ ""l  tluit  the  ])laintiff  ou^ht  not 

Airther  to  maintain   his  action,  because  the  defendant  now 
Mi^fs  into  court  the  sum  of  £ ,  ready  to  be  paid  to  the 

taintiif;  and  the  defendant  further  says,  tluit  tiie  ])laintiff 
^  not  sustained  damfiges  [or,  in  actions  of  defft^  "  that  he 
Itevor  was  indebteil  to  the  plaintiff"]  to  a  greater  amount 
than  the  tviid  siim,  &c.  in  respect  of  the  cause  i>f  action  in  the 
deelHRfttion  mentioned  [or,  "  in  the  introductory  jwirt  of  this 
plea  mentioned"!:  and  this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his 
action  tliereof." 

Tale  care  that  the  plea  contains  the  receipt  of  the  money  hj/ 
the  officer  iu  the  ntarffin,  or  the  plaintiff  may  sign  judgment  as 

tji   Pimt,  ff!4m  (m)  But  lice  Su*an  v.  Frefmrntf  Bamcii, 

{k.  Bv  sUCutc  7  W.  4  &  1  V.  c  .in,  H.  9,  882:  Pr.  licg.  Hi:i,  Jra. 

the  minicy  miMt  be  paid  in  at  iheman-  (n)  Price,  NVw  Prac.  .11)4:  Me  Hultfwird 

Im'  offic*.  and  the  maMtcni  muu  pay  v.  fVUkirmm,  H  B.  Jt  (!.  4!l6:  but  kv  liaU 

h  into   the  Bank  of  Kngland,  to  the  v.  Slu^ont,  4  Dowl.  :)^. 

Cffdit  of  the  "Suitfjr*  Fund;**  and  the  (o»  Stuttz  v.  Hett^fK,  I0  Bing.  .VA;  4 

money  is  aflrrward<  |iaid  to  the  party  Mw*.  ix  Scott,  472  :  2  Dowl.  iHNi,  N.  ('.  .- 

rntirled  to  it  bv  a  cheque  on  the  Bank  of  and  aoe  Hallii  v.  SttifFtird.  a  Scott.  4M  t  4 

Eoi^and,  signed  by  two  or  more  of  the  l>owL.127 :  1  Hrx1i{eii,  3Ui,  S.  C,  wherr  the 

ratten.  Court  of  Cnninw>n  Pkm  refuM^  to  allow 

(/)  JCMtf  v.  WaObm',  3  D.  A  Ad.  705;   1  mtmey  paid  in  in  lieu  of  bHll  to  be  apv'^ 

DowL  331,  A  C  priMled  to  m  pita  of  paynuaiL 
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for  want  of  a  plea.     The  pita  should  be  pleaded  icifAm  ik 
Hmey  and  dmrered  in  the  same  fnanner^  as  other  f^\i 
ante^  Vol,  L  152,  &c.)     As  it  concludes  with  a  tet^alM0§ 
should  he  signed  fy  counsel.    If  the  defendant  omit  to  f^ 
this  pica,  he  can,  it  seems,  derive  no  benefit  as  to  colli 
the  payment  into  court  (o),  and  such  payment  into  cowt 
now,  in  all  cases,  be  specially  pleaded.    If  the  pUi 
"as  to  so  much,  parcel"  &c.,    and  conclude  withoot 
prayer  of  judgment,  it  is  bad  on  special  demurrer;  aliO|  If 
is  intended  to  defend  part  of  the  action,  and  to  pav  into  " 
as  to  the  other  part,  tiie  plea  or  pleas  in  bar  should  be  pi 
first,  and  the  payment  into  court  should  be  pleaded  as  to 
n^idne(/?).    It' is  not  a  ground  for  judgment  iioii  tkt 
reredietOy  and,  it  seems,  not  even  a  ground  ox  demurrer,  thil 
pica  alleges  the  money  to  have  been  paid  into  court  by ' 
of  a  judge  before  declaration  (^). 

Replication  and  Subseouent  Proceedings,']  By/2.  71,1  F.(r 
"  The  plaintiff,  after  the  delivery  of'^a  plea  of  payment 
money  into  court,  sliall  be  at  liberty  to  reply  to  flie  same 
accepting  the  sum  so  jmid  into  court  in  full  satisfiiction  i 
discharge  of  the  cause  of  action  in  respect  of  which  it  has  beB- 
paid  in;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  eoitv: 
of  suit,  and  in  case  of  non-payment  thereof  within  forty-c]|^'^ 
hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed :  or  thi  " 
plaintiff  may  reply,  <  that  he  has  sustained  damages,'  [pr^ '  thil 
the  defendant  was  and  Is  indebted  to  him,'  as  the  cetse  mag  hs^ 
to  a  gn^ator  amount  than  the  said  sum ;  and  in  the  event  of  a 
issue  thereon   being  found  for  the  defendant,  the  defendant 
shall  be  entitled  to  judgment  and  his  cost^i  of  suit(«). 

The  phiintif  maj/y  at  all  events^  without  prejudicing^  his  cat$^ 
at  ofice  take  tXf  monej/  out  of  court,  which  he  may  obtain  on  pr^ 
fhuiup  to  one  of  the  mojtters  the  copy  of  the  rule  or  order  (f/«v) 
for  paying  it  in,  and  the  plea  ofjHi^nent,  delipcred  in  the  rtnue. 
The  plainliff  nn^t  reply  mthin  the  time  limited  in   ordvutff 
cagrft.     If  the  ])loa  of  payment  into  court-  be  to  the  whole  de- 
claration, and  tlie  plaintiff  determines  upon  not  accepting  the 
money  in  satisfaction  of  liis  claim,  he  should  re/>ly  that  fsit 
acit^rdiffgly  in  the  manner  pointed  out  by  the  ahore  rule,  and 
makcuj)  the  issue,  and  proceed  to  trial,  6\C,,  as  in  ordinary  eases. 
If  the  plea  be  only  to  jxirt  of  the  di^'laration,  and  tfiere  he 
any  other  ])lca  U)  the  rest  of  it,  and  the  plaintiff  determine* 
upon  j)r<)ceeding  to  trial  ui)on  the  cause  of  action  to  which 
the  ]»lea  of  payment  into  court  is  not  pleaded,  he  should  r»fJ9 
that  he  c^rejtts  the  monev  in  satisfactton  of  that  part  of  ttt 
cattitc  of  action  to   which  it   is  paid  in,    (or,  if  he  has  sus- 
tain* d  damages  to  a  greater  amount,  then  he  should  reply  thai 
fa^i),  and  he  should  reply  to  the  other  plea  itr  pfeaSy  andfiroeeed 
to  trial  as  in  ordinary  cases.     If  the  plea  of  jMiynient  of  moner 


s  w.  4.  r.  £<{,  by  which  It  was  ordered) 


that  •'  on  itsyment  of  moner  ^^  ^"'"'^ 
the  defemUnt  shall  undertake  by  die  rak 
to  |iay  the  oust*,  and.  In  caae  o^nnD-|»^ 
ment,  to  suflte  the  piafaDtiff  either  10 
move  for  an  attachment,  on  a  proper  d»> 
mand  and  service  of  the  rule,  or  to  d|ps 
final  judgment  for  nominal  daniMWL' 
Ami  see  the  ftmner  practice.  Tliid'«Nc» 
PracL  315w  See  the  forms,  Chit.  Foms, 
Ml. 
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coort  be  to  the  whole  of  the  declaration,  and  the  plaintiiF   crap.  ix. 

opon  accepting  the  money  in  satitifaction  of  the 

of  action,  ke  ikould  rtpfy  that  aocef/tanctj  and  in  that 
k  moM  at  imce  jproeeed  to  a  taxation  0/  costs,  and  si/pt  final 
9mtfor  them  if  not  paid  in  fort^-eight  hours  after  taxatitm, 
^jttr^  be  only  to  part  of  the  declaration,  and  the  plaintiff 
Iknuua  upon  accepting  the  monies,  and  proceeding  no 
whs  in  the  action,  he  should  then  reply  the  acceptance  of 
^MMMpr  m  satisfaction  to  the  part  of  the  cause  of  action  to 
wAitispaidinj  and  enter  a  nolle  prosequi  to  the  rest,  and 
^tKd  to  a  toMition,  S^c,  as  just  pointed  out,  7^  nolle  pro- 
pi  9ted  wierefy  be  inserted  in  the  replication  delivered.  There 
u  sceaskm  to  enter  it  on  any  roU  until  the  judament-roll  be 
fisi  w.  There  is  now  no  occasion  for  the  defen<Iunt  to 
Aiee  at  the  trial  the  rule  for  payment  of  money  into  court, 
bnneriy  (r). 

'otts  on.]  If  the  plea  of  payment  into  court  be  to  the  whole  Coits  on. 
nation,  and  the  plaintiff  replies  that  he  accepts  it  in  sutis-  in  genenu. 
on  of  the  cause  of  action,  he  will,  in  general,  be  entitled 
lis  costd.  If  the  plea  be  only  to  part  of  the  declaration, 
there  be  another  plea  or  pleas  to  the  rest,  and  the  plaintiff 
i  willing  to  proceed  furtner,  he  will  then  have  to  enter  a 
prosetpii  to  that  part  of  the  cause  of  action  to  which  the 
r  plea  or  pleas  are  pleaded,  and  be  liable  to  the  defendant's 
in  respect  of  it.  Where  a  defendant  pleaded  payment  of 
iy  into  court  to  the  whole  declaration,  and  also  other 
,  it  was  held  that  the  plaintiff  might  accept  the  sum  paid 
tisfiiction  of  the  whole  cause  of  action,  and  tax  his  costs 
dingly ;  and  that,  having  done  so,  judgment  of  nonpros 
unt  of  a  replication  to  the  other  pleas  was  irregular(tf). 
irhere  payment  into  court  was  pleaded  only  to  part,  and 
were  other  pleas  to  the  rest,  judgment  of  nofipros  for 
of  a  replication  to  the  latter  pleas  was  held  to  be  re- 
(v).  Where  the  defendant  pleads  a  special  plea,  and 
tiff  new  assigns,  and  defendant  pays  money  into  court  on 
lew  alignment,  an<l  plaintiff'  takes  it  out  in  satisfaction 
e  action,  the  pluntiff  is  entitled  to  the  costs  of  the  writ, 
lefendant  to  an  other  costs  prior  to  the  new  assignment, 
he  plaintiff  to  all  subsequent  costs(;r).  The  plaintiff  may, 
oold  seem,  at  any  time  before  the  trial,  if  lie  choose  not 
oceed  further,  obtain  the  costs  up  to  the  time  of  the  de- 
nt's paying  the  money  into  court;  but  if  the  defend- 
bas  mcurned  any  subsequent  costs,  he  must  be  al- 
1  them(/).  Where  in  an  action  for  dila])idatioiis  the 
dant  having  paid  money  into  court,  the  plaintiff'  replied 
er  damage,  and  having  subsequently  given  a  peremptory 
rtaking,  pursuant  to  which,  however,  he  did  not  go  to 
the  court  permitted  a  rule  for  judgment  as  in  case  of  a 

•t  the  fonner  practioe,  Itrael  r.  fiOl .  S.  C 

ita.3  Campb  41 ;  1 C.  ft:  P.  21,  n.  (x)  Grijith*  ▼.  Jonet,  1  M.  &  W.  731 ;  6 

:k«M»  V.  Sl^rww,    3  Dowl.  784;  5  Dowl.  167.  &  C. 

Mt  1  Gale  75;  9  C  M.  k  R.  118,  i^)  Hartley  v.  Batewn,  1  T.  R.  (%»: 

ae  Gtaribe  ▼.  CoUtmith,  5  DuwL  Griffith*  v.   tViUianu,  Id.  71» :    Dnvis  v. 

MaruHU  WUIes.  101:  and  tee  Jamet  v. 

UtaM  ▼.  UrUmore,  A  DowL  (SJA:  Raarett,  2  B.  b  AkU  770;  I  ChiL  Ron 

^mmSm,9U.tW.4if!',6Doyrl  471,  &C 
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Part  i. 


cepting  the  money  in  satisfiietlon  of  the  cause  of  aetion,  ud  | 

ing  the  costs  incurred  by  the  defendant  since  the  ptymenit 
money  into  court  (xr).  If  Uie  money  have  been  pud  in  oa  < 
count  only  of  the  declaration,  the  plaintiff  (if  heaoeeptifi 
money  so  paid  in)  will  be  entiUed  to  the  costs  of  Uut 
only,  and  not  of  the  othera(a) ;  and  if  the  money  bi 
into  court  on  any  one  count,  which  may  be  appUcaUe  to 
plaintifTs  demand,  and  the  plaintiff  has  no  mrtheria 
lie  will,  it  seems,  proceed  at  his  peril  of  costs  on  the 
counts,  notwithstanding  they  may  be  also  appUesble  ti 
demand  (6^.  If  the  plaintiff  proceed  to  trial  and  obtain  r 
diet,  he  wiU  be  entitled  to  costs  as  in  ordinary  cases;  bat  if  1 
verdict  be  given  against  him,  the  defendant  will  be  entitkll 
the  costs (c).  If  a  juror  be  withdrawn  (<!),  or  if  plaiatiffj  ' 
prf)ceeding  in  the  action  discontinue  («),  or  be  nonsuit [' 
even  if  the  defendant  obtain  iudgment  of  nomprat  or  jod^ 
as  in  case  of  a  nonsuit(^) ;  the  {daintiff  will  be  Uable  \» 
as  in  other  cases, 
Corts,  where  Formeiiv  in  the  Queen's  Bench,  where  the  defrndalil 
ttoiruBre  oin-  ^^^i^  actions  ou  a  policy  of  insurance  ^d  money  into csT 
•oUfUted.  which  the  plaintiff  took  out  without  taxing  costs  at  thsl  t^ 
and  afterwards  the  defmdants  entered  into  the  oommon 
solidation  rule,  and  the  plaintiff  was  nonsuited  in  the 
that  was  tried,  the  court  held,  that  the  latter  was  not 
to  costs  in  an  V  of  the  actions  up  to  the  time  of  paying  ■* 
into  court  (A).  But,  in  the  Common  Pleas,  where  men 
a  consolidation  rule,  and  money  paid  into  court,  although ' 
cause  tried  followed  the  general  practice,  and  the  d<  ~ 
if  he  succeeded,  was  entitled  to  tlie  whole  costs  of 
cause ;  yet  the  plaintiff  was  entitled  to  the  costs  of  the  flbnt 
causes,  up  to  the  time  when  the  money  was  paid  in(t).  All 
now  hy  a  general  rule  of  all  the  courts  or  II.  7*.,  2  ^.  i 
r.  1,  *.  104, — **  Where  money  is  paid  into  court  in  ttmm 
actions  which  are  consolidated,  and  the  plaintiff,  witiisil 
taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  dull  te 
entitled  to  costs  on  the  others^  up  to  the  time  of  paying  nuMMy 
into  court.*' 
Whenaiinwcd  Under  special  circumstances,  perhaps,  theoouTtorajn4s* 
wiSo^tc'oHU.  ^^y  allow  the  money  to  be  paid  into  court  without  the  de- 
fendant's being  liable  to  costs.  In  a  case  in  the  King's  Bencl 
before  the  above  rules  of  H,  71,  4  W.  4,  although  it  appesie 
that  a  certain  sum  had  been  oflered  to  the  plaintiff  before  de 
claration,  and  refused,  yet  the  court  would  not  allow  the 
defendant  to  pay  that  sum  of  money  into  court  after  Mmt 
ration,  upon  tne  terms  of  the  plaintiff's  beiQg  oblij|^  to  rriin- 
quish  the  costs  of  the  declaration  if  he  afterwartds  took  the 

(s)  Kea^v.  Flint,  5  DowLSAl  0)  ''o'MI  ▼.  Hndmm,  4  T.  R.  Nl 

ia)  BaUliev.  iieselet,4T.  K.  579:  Skar-       <^)  Onrfy  t.  Ofciiyw^aw,  e  M.  ft  8tL 


ratt  V.  ViMifhan,  2  Taunt.  8G6.  335:  Futtlt  v.  SerM^rfMN  6  TmbL  Ufc 

{b)  Rofijf  V.  BMrman,  1  B.  dt  Ad.  889:    but  Me  Smmmr  v.  BHim,  S  T.  B. 
ChurrhOI  V.  Da».  3  M.  &  Ry.  71.  Larek  v.  Wrigkl,  Id.  48S. 


(c)  See  R.  II.,  1  V..  ante,  974.    See  (ft)  BuntaB  v.  Henttr,  7  T.  B.  «>: 

StermMn  ▼.  Yorke,  4  T.  R.IO:  Orj|bA«  wee hmmB  y.P»kinMm,iU.kSAw.mi 

T.  WiBimnt,  1  T.  R.  710:  Sterefwon  v.  Tidd'iNew  PracL317. 

Y«rktf,  4  T.  R.  lO;  1  Saund.  33c.  (I)  Jkoemhw  ▼.  Bndt,  9  TaunL  SB: 

(tf)  Stodhnrt  v.  J«AfMMi,3T.  R.  657.  and  aee  Wiltim  v.  FtoMtp  9  B.ft  P. «: 

(#)  Berwick  v.  «ymimd«, Say.  UML  MtiUer  ▼.  Hartthamt, 3 a  &  P.M. 
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it;  they  Mid  that  the  defendant  should  have  ten-  cbap.  m 
money  and  pleaded  the  tendery).  But  where  the 
r  the  platntiff  appeared  to  have  heen  oppressive,  and 
Menoant  was  willing  and  offered  to  pav  the  money 
ion  brought^  the  court,  before  the  above  rule  of 
KT.  4^  upon  application  of  the  defendant,  (even  after 
i  the  money  into  court),  ordered,  that  so  much  of  the 
in  practice  as  obligea  him  to  pay  costs,  should  be 
(t).  And  where  an  action  was  brought  for  two  se- 
ts of  money,  and  the  defendant,  having  offered  to  pay 
t  of  one  of  them,  with  costs  up  to  that  time,  which 
1  by  the  plaintiff,  pud  the  amount  into  court,  but 
ff  afterwards  finding  that  he  could  not  maintain 

as  to  the  second  sum,  took  the  money  out  of 
proceeded  no  further:  the  court,  upon  application, 
te  defendant  his  costs  from  the  date  of  his  offer 
sam  afterwards  paid  into  court,  and  directed  these 
e  deducted  from  the  costs  of  the  plaintiff(/). 
vther  case,  the  defendant  obtained  a  judge's  sum- 
y  proceedings,  upon  payment  of  a  certain  sum  and 
the  plaintiff  claiming  more  than  the  sum  offered, 
«B  made,  and  the  action  proceeded ;  the  defendant 
paid  the  same  sum  into  court,  and  the  plaintiff 
took  the  money  out  and  discontinued  the  action: 
apon  applicaticm  of  the  defendant,  allowed  the 
8  costs  omy  up  to  the  time  of  his  attendance  upon 
jOBj  and  ordex^  the  costs  subsequently  incurred 
ndant,  and  the  costs  of  the  application,  to  be  de- 
ft them,  even,  although  it  appeared  that  the  ploin- 
luoed  from  [poverty  to  accept  the  money  paid  into 
rdinquish  his  action  for  the  balance  (m).  Where, 
y  cause,  the  defendant  took  out  a  summons  before 
,  to  stay  proceedings  upon  payment  of  a  less  sum 
»laintiff^s  demand  and  costs,  upon  which  no  order 
and  the  defendant  afterwards  paid  that  sum  into 
di  the  plaintifTs  agent,  having,  in  the  meantime. 
Ills  principal  in  the  country,  took  out  of  court,  it 
n,  tiiat  tne  plaintiff,  not  having  been  guilty  of 
exation,  was  entitled  to  costs  up  to  the  time  at 
took  the  money  out  of  court  (»).  Where  an  order 
for  the  defendant  to  pay  four  guineas  into  court, 
aintifPs  agent  refused  to  tax  the  costs  under  that 

Court  <H    Exchequer    permitted    the   defendant 

i  money  into  court  without  being  liable  to  the 

Where  a  defendant  in  a  case  before  the  R.  //., 

17,  and  R,  H^  1  F.,  paid  into  court  1/.  «1«.  7<^., 

rder  which  did  not  contain  the  usual  undertaking 

r  ▼.  JHfea,  13  BMt,  fifil :  M6,  S.  C     It  seems  that  the  court  will 

188 :  Otttam  ▼.  Copeman,  5  not  interfere  to  give  the  defendant  his 

Hit  are  Zewin  v.  CbccwO,  8  costs  unless  the  case  has  been  previously 

r.lan^al.  Id.  9Ki.  before  the  master.     {Roe  v.  Cubham,  i\ 

sMttdk.  1  Burr.  «78:  Dowl.  63H). 

%  2  DovL  in.  im)  MS.,  T.  1825 :  Hale  ▼.  Bnkrr,  8 

f,  SB.  de  Aid.  77B:  I  DowL  185:  eembh,  ovemilhiff  RiuHmU  v. 

ParsMit  ▼.  VUeher^  HmrUont  11  Price,  533  :  andf  see  Jtmea  v. 

9D8|  A  Dowl.  438,  &  C.  Oicm.note(p),  p.ii7K. 

m  ▼.  CkM,  1  DowL  701 :  (n)  Hnworth  r.  Holfiate,  2  Y.  ft  J.  257. 

,  ff  C.  ft  J.  478 ;  1  DowL  (v)  jtnon.,  T.  T.  18U,  Jervis's  Rules,  73. 
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BfoK  \w,  from  the  defbndant  to  pay  the  eQit%  ud  It  Mqg  * 
''^** '-  whether  the  phuntiiF,  if  he  aooeoted  that  hBi  i 
entitled  to  coets,  the  defendant  offend  to  g)ve  tte 
judgment  of  the  term  for  that  snm,  in  oid«  tatain 
nion  of  the  oonrt  upon  the  qnertion;  the  plaJntif, 
standing,  took  tibe  oaoae  to  txuL  and,  upon  the  piM 
rule  to  pay  monejr  into  oourt,  had  a  yeraict  for  ena 
the  Court  of  Eaccnequer.  upon  motion,  oidand  tlia 
topay  to  the deCeoidant ail  eoata inmimd  anbaafUBt 
offer  \p), 
iMbDdtnt  By  paying  money  into  court,  the  defendant  ia  not, 
;]2^[2^^-  precluded  from  the  benefit  of  the  Court  of  BefUMti 
comtof  Re-  Where. however,  in  an  action  to  lecoTer  a  anm  of  8 
v>«(*Acts.  claimed  by  the  particulars  of  demand),  the  dafeni 
1^  18#,  into  coitft,  under  the  rule  of  a  l*.,  4  W, 
which  the  plaintiff  took  out,  in  full  aatiafection  of  tl 
the  cauae  of  action  aroae,  and  the  partiaa  lived  wi 
juiiadiotion  of  the  county  court  of  Cardigandiiie; 
order  of  a  judge,  the  demidant  was  allowed  to  cnt 
gestion  on  the  roll  of  these  fiicts,  and  thai  the  ai 
brought  for  a  sum  under  40if.,  and  further  proeeedi 
stay^,  ¥dth  a  view  of  depriving  the  plaintiff  (tf  hia  c 
court  set  aside  the  order,  on  account  of  the  form  of 
for  paying  money  into  court,  the  lateness  of  the  ap 
and  it  not  clearly  appearing  that  the  action  was  br 
less  than  forty  shiUings  (r), 

Efltetofitas  E^ect  of  U  OS  an  AdmUsUm  of  the  CaM$e  of  Attim. 
of theciuie"  V^T^"^  monev  into  court,  on  tne  whole  of  a  special 
of  Action,  4ec.  tion,  or  on  the  special  counts,  the  defendant  implied 
mits  the  contract  as  declared  on,  and  all  the  breaches 
it  is  paid  in  (t) ;  and  the  only  remaining  question 
termined  is  tne  amount  of  the  damages.  By  payii 
into  court  on  the  common  indebUatut  counts,  the  d 
in  ordinary  cases,  admits  no  more  than  that  tiie  sun 
is  due  to  plaintiff,  b  v  virtue  of  some  contract  of  tl 
declared  on ;  but  it  does  not  admit  his  liability  on 
ticular  contract  on  which  the  plaintiff  may  chooee  to 
and  it  seems  ^yinff  money  into  court  on  several  cq 
of  which  only  is  applicable  to  the  plaintiff's  demand, 
cause  of  action  on  tnat  count  only(ir).  As  instances 
the  payment  admits,  if  money  be  piua  into  court  on  a 
a  biU  of  exchange,  there  is  no  necessity  to  prove  the  df 
handwriting  (jf),  and  the  sufficiency  of  tne  stamp  u 

(p)  Jonot  ▼.  Omm.  Exch.  T.  T.  183S,  (i)  WrU^  ▼.  OodUtanL  S  A 

Jervli'i  Rukt,  75 ;  1  DowL  W5 ;  8  C.  &  SNev.ft  P.  381, 5. C-  Hk 

J.  476,  &  C  ham)  ▼.  AoMiw,  7  DowL; 

(9;  Turner  ▼.  Barnard,  5  DowL  I70 ;  I  94,  &  C,  jmt  Awte,  B. 

H.  de  W.  MO,  &  C  lu)  mMtem  (or  Jntftaa 

(r)  Fantmt  v.  Morgan,  3  DowL  798:  S  7  I>owL  358 ;  S  M.  ft  wTiiL 

C.  M.a R.  8fi8;  5  Tyr.  Rep.  790;  1  Gale.  niUog  IFoOMr  ▼.  niifnim,  1 

1JH.&C  950;aiidthcdkteorftrto« 

(«)  Bmrough  t.  8ki$»ner,  5  Burr.  8640:  JJ.,  in  Mmgtr  ▼.  SMA,  4  M 

Guiaod  V.  Nock,  I  Btp.  347:  Staton  t.  Be-  ne  Seakm  ▼.  flwiirffil.  s  Bte 

fwchcr,  5  Bing.  88 :  8 Moo.  &  P.  06.  & C-  ftP.e6»&C                   ^^ 

Me  BoMd  ▼.  Parttr,  13  Ewt,  808:  Lag^  (a)  Stafford  t.  OMIw,  ff  I 

fm  ▼.  GMper,  88twrk.  103:  Bverth  ▼. BeU,  Moon,  ^:  1  C  *  P.  7OBL  I 

Taunt.  400:  f^ordr.  otarlw.  8  Bing.  ▼.  art.  7  Tnunt  480;  1  Hoa 

377 1  9 Moon. 784; &C  iJGuttiHdf  ▼» anWh,! B 
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a:  BO,  if  paid  in  an  action  of  covenant,  the  execution  c»4»» " 
is  admitted  (a);  so,  if  paid  in  on  a  count  on  a 
,  it  admits  an  agrreement  signed  according  to  the 
f  Fnnd8(&) ;  so,  if  paid  in  one  entire  contract,  it 
e  contract,  though  it  would  be  otherwise  if  the  con- 
( not  entire  (e);  so,  where  two  breaches  are  assigned 
int,  uayment  into  court  on  one  of  the  breaches  is  an 
of  tne  whole  contract  as  set  out  in  that  count,  so  as 
the  plaintiff  to  recover  on  the  second  breach  without 
the  contract  (<f).  Where  the  declaration  states  a 
» ray  a  particular  sum  of  money  for  certain  articles, 
or  part  of  the  money  into  court  on  the  special 
admitting  the  contract,  admits  also  the  sum  ori- 
t ;  and  the  only  question  is,  whether  the  remainder 
>ney  had  been  previously  paid  (e).  And  in  an 
goods  sold  by  sample  at  a  stipulated  price,  the 
(f  money  into  court  therein  precludes  the  defend- 
nsisting  on  the  inferiority  of  the  goods  (/^.  But 
declaration  is  for  goods  sold,  to  be  paia  for  at 
e  price,  to  be  ascertained  on  a  day  specified,  nay- 
court  does  not,  if  stated  under  a  viaelicet,  aomit 
^  price  to  be  as  stated  in  the  declaration  (a), 
1  action  for  an  attorney's  bill,  the  defendant  after 
ito  court  may  shew  tnat  the  work  was  to  be  done 
ut  of  pocket,  and  not  for  an  attorney's  accustomed 
haiges(A).  Nor  does  the  payment  into  court  on 
a  valued  policy,  in  whicn  the  loss  is  averred  to 
dmtt  fyf  a  total  loss(t).  In  an  action  for  goods 
lelivered,  it  admits  a  contract,  though  the  goods 
)U8ly  converted  by  the  defendant  (.;').  But  it  is 
in  admission  as  precludes  the  defendant  from  tak- 
bjection  to  the  legality  of  the  contract,  in  order 
the  plaintiff  from  recovering  beyond  the  sum  paid 
1  if  the  declaration  contain  a  legal  and  an  illegal 
36  money  paid  in  shall  be  applied  to  the  legal  de- 
(/).  Payment  of  money  into  court,  in  an  action 
statute  of  Ed.  G,  precludes  the  defendant  from  ob- 
the  plaintiff's  title  (m).  In  an  action  on  a  policy 
ice,  the  court,  under  particular  circumstances, 
e  plaintiff  misled  the  defendant,  and  induced  him 
!  that  the  only  point  to  be  tried  is  a  question  of 
),  allowed  the  defendant  to  give  evidence  of  fraud 
nding  he  had  paid  money  into  court  (n).  It  is  a 
adbiission,  in  an  indivisible  claim,  of  the  plaintifTs 


1, 3  Camp.  4a  (0  Rw*erv,  PaUgravet  1  Camp.  557;  1 

.  Liffteh,  2  Camp.  357*  Taunt.  419,  &  C. 

I  ▼.  Brewtr,  Pake,  15.  (J)  Bennett  v.  Frond*,  2  B.  ft  P.  550 ;  4 

gm-  V.  Smith,  4  B.  ft  Ad.  Etp.  28,  8.  C 

II.  440,&  C.  (k)  Otf  V.  Pnrrjf,  1  T.  R. 464:  and  lee 

Athtm,  1  B.  ft  Cxet.  3:  2  Sheantwid  v.  Hay,  6  Ad.  &    £11.  383 : 

C  Wilts  ▼.  I^angridKe,  Id. 

rmktt  3  Taunt.  95.  (/)  ROmu  v.  Crickdtt,  1  B.  ft  P.  96*. 

T.  Oaottr,  2  Stark.  U\X  (m)  Unadhurtt  v.    Baldwin,    4  Price, 

.  Brmein,  2  B.  A  Aid.  116:  5& 

%  ▼.  BtB,  7  Taunt.  450  ;  1  (n)  MuOtr  v.  Hartshnme,  3  B.  ft  P.  556 : 

C-  Ltehmert  v.  Fletcher,  1  and  tee  MetHth  v.  Mnutt,  2  M.  ft  SeL 

lOfi :  Andrewa  v.  PiiUgmre,  9  KMt,  325: 

Rmif,  1  Nev.  ft  P.  18  {  Rueker  v.  PuUgrave,  1  Camp,  657. 
.C 
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Paywient  o/Mcmey  mto  Camri, 

right  to  sae  in  the  court  in  which  the  action  te  hiQi^ 
and  of  his  right  to  sue  in  the  character  in  whidi  be  ■ 
but  not  of  his  rijB^t  to  sue  alone  without  ioining 
imrty  {q) ;  also  of  the  action  not  being  brougfat  too  i 
But  it  in  no  admission  of  the  plaintiflTs  right  of  ae 
yond  the  sum  paid  into  court  («);  and  consequent! 
divisible  claim,  docs  not  deprive  the  defendant  of  th( 
of  the  Statute  of  Limitations  as  to  the  residue  of  the  ^ 
demand  {t).  And  if  the  declaration  be  on  an  tad^ 
sumpsit^  with  particulars  containing  various  causes  o 
jwyment  into  ciiurt  does  not  preclude  the  defendant  fi 
testinp  his  liability  in  resipect  of  any  items  beyond  the 
paid  in,  the  particulars  not  being  considerra  as  pai 
declaration  (h). 

It  should  Ite  observeil,  however,  that  where  payn 
court  is  pleaded,  togt'ther  with  other  pleas,  each  m 
other  oam«!^»  must  be  trietl  by  itself:  and  conse«|uentl 
tho  plaintiflF  replies  ^lamases  mitra^  and  succeeds  on  tl 
although  the  defendant  succeeds  on  all  the  other  p 
unless  the  pK'as  on  which  he  succee^ls  cover  the  enl 
of  .-K'tion*  to  which  payment  into  court  is  not  pleaded,  t 
tiff  will  Iv  enritltsl  to  a  venliot  for  nominal  damage 
pltw^r^:  hut  if  the  i^wue  tound  for  the  defendant 
»"ho  eiuiw  I'AUse  of  .v:ion.  ti»  which  the  ]iaynient  i 
is  :vi  ;^U'a»Jt««i,  -he  ;k:tuivi:-  n  in  that  plea  will  m 
tho  v*.n'.:-.:f  :,»  have  ^  v^-riic:  enrtiV'l  tor  him  on  1 

1 :  :  >. ;  :•  *  a:  :: ! :  i^  :a**.  f  :  h :  :: :  n«»y  .*u :  o  f  o-  »u  rt ,  and  i 

:  :r.  :he  a!*i  Uvit  t«»  hoi 
-! :  ser^m.  :hvr»;-*»y  subjec 


*..     .    .t    > V.»l.r' 
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in  by  ini5take  (d).    But  the  court  may,  if  the    Chaf.  ix. 
'&iled  in  his  action,  and  the  money  has  not  been  al- 
teken  out  of  court  by  him,  impound  it  to  answer  the 
f  8  costs  (e). 

at  of  money  into  court  did  not,  it  seems,  when  paid  Rwht  to  Ke- 
the  3  ^  4  FT.  4,  e.  42,  entitle  the  plaintiff  to  reply  >**^' 
trirf(/). 


o/Motuy  into  Court  upon  a  Plea  of  Tender.']  If  2»y™™J,jJ 
to  plead  a  tender,  pay  the  money  tendered  into  courts  Court^u^  ■ 
directed  ante,  072,  973,  and  get  a  receipt  for  it  i*^  of  im. 
o/tke  pleoy  from  the  master  S^,    A  tender  and  re- 
[■ar  be  pleaoed  to  an  avowry  or  cognizance  for  rent  or 
feasant,  without  bringing  the  money  into  court ;  for, 
distress  be  not  rightfully  taken,  the  defendant  must 
to    the  plaintiff  his  damages  (//) ;  and  it   may    be 
In  this  way  to  an  action  for  an  involuntary  trespiuw  (A^, 
lactloiis  against  magistrates  (t),  or  exciise  or  cuHtoms  oih- 

paying  money  into  court  on  a  pica  of  tender,  the  iiow  taken 
it  can  ne^'er  take  it  out,  even  although  he  have  a  °"^ 
{t).    But  the  plaintiff  may  take  it  out,  whether  he 
or  deny  the  tender  in  his  replication  (/).    l*he  plaintiff 
better  confess  the  tender  if  it  was  a  legid  one,  and  the 

that  it  was  made  be  clear, 
ftks  defendant  plead  a  tender  without  paying:  the  money  Ei^ofnot 
coorty  the  plea,  as  far  as  it  respects  tnc  tender,  may  he  Ehloey/"  *^ 
id  as  a  nullity;  and  the  plaintiff  may  sign  judgment  for 
ittoant  of  the  tender  pleaded  (m). 

P^^mem  of  Mowy  into  Court  in  lieu  of  Bail.']  As  to  this,  ace  Payment  of 

»r»    jr^iA  Money  into 

rot.  Im  Olif.  Court  in  lieu 

of  Bail 


V.  JBvMV,  SB.  ftP.aitt:  iferne.4B.^kAd.l3S:  INer.  acM.  117. 

T.  fkitmttn^  9  T.  R.  S4S:  we  &  C,  in  whidi  it  wu  held,  that,  if  the 

loibni.  S  Smith,  40:  Knapttm  teaAet  were  ulewied  only  to  ■  particular 

^^  Bamea,  S79x  Orac*^  ▼.  Martin,  eount,  die  rule  forpayinit  the  money  into 

m:  r«Me  V.  MieMI,  Id.  M4i  EKka  court  on  it  should  expmt  that  It  was 

*Mw»  i  Salk.  a07.  upon  that  count  only,  otherwiae  it  would 

JIlii  j|— ■„  Bamci,   Ml:  and   aee  have  the  laineeflbctaA  a  rule  for  payment 

^  ▼.  CtamrMaN.  1  Jonaa.  Ucp.  £sdk  of  monev  fnu>  court  without  the  iilea  of 


.^▼.  Ckttghimm,  1  Jonaa,  Ucp.  £sdu  of  money  inio  court  without  the  plea  of 

[VL  tender.    Now,  howe\'er,  in  such  a  caae 

niMS.11^  1506aSvC.P<:  STaunL  there  i<  no  oeraiion  for  any  rule  or  order 

*  to  pay  the  money  into  court. 

i  OAi  Rn.  SaL  17SL  (Ir)  Car  v.  RoMimmi,  2  Str.  1027. 

N9Cldt.PLSlhed.g73.  U)  Le  Orvte  ▼.  Cbo*e,  1  B.  &  P.  333. 

\  U.  g74:  MCt,  91S.  913.  (m)  VoL  1.  IfW. 
ftU.t7I:Mii.ini,913:  wetBmlwtrr. 
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Upon  Payment  o/Debt,Sfe.,  and 
Costs,  where  the  Amount  is 
disputed,  987. 

Upon  Payment  of  Debt,  S^,,  with- 
out Costs,  989. 
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In  trifling  Actions,  994. 

In  Actions  pending  Error,  Sec,  id. 
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Upon  Payment  of  Sum  indorsed  on  Writ  and  Costs."] 
action  for  the  recovery  of  a  debt,  we  have  seen  (on^  J 
111)  that  the  copy  of  the  process  served  must  be  indorse 
the  amount  of  sucli  deht,  and  of  what  the  plaintiflTs  att 
claims  for  the  costs  of  such  process,  arrest,  or  servic 
attendance  to  receive  debt  ana  costs;  and  upon  paym 
such  amount,  toithin  four  days,  to  the  plaintiff  or  his  att 
further  proceedings  will  be  stayed ;  the  defendant  havii 
liberty  of  afterwards  getting  the  costs  taxed,  and  if 
at  one-sixth  less  than  stated  on  the  copy  of  the  p 
the  plaintiff's  attorney  will  have  to  pay  the  costs  c 
ation(a).  The  payment  of  this  amount,  tcithin  the  fbm 
will  of  itself  operate  as  a  stay  of  further  proceedings. 
that  time,  if  the  defendant  dispute  neither  the  cause  of 
nor  the  amount  of  the  debt,  he  may,  in  the  cases  mei 
infra,  stay  further  proceedings,  by  applying  to  a  ju* 
summons,  and  obtaining  his  order  for  such  stav  of  ppoc 
upon  payment  of  the  debt  and  costs.  The  defendant 
not,  on  failing  to  pay  the  debt  and  costs  within  the  fon 
be  entitled  to  a  stay  of  proceedings  on  payment  of  tl 
indorsed.  The  proceedings  would  only  be  stayed  on  pi 
of  the  debt  and  costs,  assuming  the  debt  to  be*  more  ti 
sum  indorsed (*).  Where  the  defendant,  after  the 
of  a  writ  of  summons,  paid  the  debt  surreptitiously 
plaintiff's  clerk,  without  costs,  and  the  plaintifTs  at 
with  a  view  to  recover  his  costs,  proceeded  to  delivei 
claration,  the  Court  of  Common  Pleas  ordered  the  pitM 
to  be  stayed  on  payment  of  the  costs  of  the  wnt  c 

o«gy,  ft  Dowl.  7».  Scott,  197;  2  Bing.  N.  C.  142,  S. 
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).    Wbete  the  attorney  demanded  and  obtained  from    crap.  t. 
int  5«.  more  than  the  sum  marked  on  the  writ,  it  was 
at  this  5«.  could  not  be  added  to  the  sum  taxed  off,  so 
ititle  the  defendant  to  costs  (<f). 

%pf^fment  of  Debt^  S^Cy  and  Gofts  where  the  Amount  is  not 
rf.]  It  may  be  laid  down  as  a  general  rule,  that  the  de-  Upon  Pay- 
fc  will  be  allowed  to  stay  proc^ings  upon  payment  of  JJ^J^JjJJ; 
id  costs,  in  all  cases  where  at  common  law  he  may  pay  where  the 

into  court.     This  is,  however,  a  matter  of  favour  to  the  ^SJdinnrred. 

mt,  and  not  of  right ;  and  therefore  the  court  or  a  judge. 

King  it,  may  impose  on  the  defendant  such  reasonable 

is  they  think  proper  («).    And,  for  the  same  reason, 

irt  or  a  judge  cannot,  without  the  plaintifTs  consent, 

he  defendant  a  longer  time  for  the  payment  than  he 

be  entitled  to  by  law(/). 

numpnt  for  a  money  demand,  the  defendant  may  have 

tceeoings  stayed  upon  payment  of  the  sum  demanded  in  Axsumptit 

^{p)*    Where  several  actions  are  brought  against  the  SiiiiJdl**^ 

>r  and  indorsers  of  a  bill  of  exchange,  any  of  the  parties,  where  w- 

judgment,  may  obtain  a  judge's  order  for  a  stay  of  the  verai  Actions 

iinjgs  on  payment  of  the  debt  and  costs  in  the  action  Bin'^  e^* 

.  him,  or,  aner  judgment  obtained  in  the  action  against  chan|{e,  du. 

my  prevent  execution  from  being  sued  out  thereon,  upon 

nt  of  the  debt  and  costs  (A).    Formerly  the  acceptor  of 

if  exchange,  or  the  maker  of  a  promissory  note,  could 

»tain  a  stay  of  proceedings  beiore  judgment,  except 

he  terms  oi  paying,  not  only  the  debt  and  costo  in  the 

anunst  him,  but  sdso  the  costs  in  all  the  other  actions 

the  indorsers,  &c.  But  now,  by  rule  of  all  the  courts 
r.,  1  K.,  **  it  is  ordered  that,  in  future,  in  any  action 

an  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a 
Bory  note,  the  defendant  shall  be  at  liberty  to  stay  pro- 
{8,  on  payment  of  the  debt  and  costs  in  that  action 

Even  Defore  that  rule,  where  there  was  an  attachment 

the  sheriff  in  an  action  against  the  acceptor,  the  sheriff 
have  been  relieved  on  payment  of  the  costs  of  that 
only  (t).  And  where,  after  the  acceptor  had  offered  to 
t  debt  and  the  costs  of  the  action  against  himself,  the 
ff,  who  was  an  attorney  and  indorsee  of  the  bill,  brought 
r  action  against  the  drawer,  who  was  his  own  client,  the 
iCayed  the  proceedings  upon  payment  of  the  debt  and 
flta  of  one  action  only(j).  And  the  principle  upon 
this  case  was  decided  has  been  since  acted  on  in  several 
prhere  several  actions  have  been  brought  against  several 

fictitious  parties  to  the  bill,  evidently  for  vexation  and 

If  the  bill  has  been  paid  by  one  of'  the  other  parties, 
iceptor,  if  he  contests  his  liability,  may  compel  the 
ff  to  proceed  in  the  action ;  and  where,  in  such  a  case, 

tfr  ▼.  PkUKpt,  H  Bhig.  N.  C  770.  Lord  Temterdm,  in  Dmcmm  ▼.  Martian^  9 

w4  ▼.  Gnnr,  6  DowL  799.  B  &  Cret.  fl9i»:  and  tee  per  Parke,  B.,  in 

M*  ▼.  SMM,  3  DowL  491.  Jonee  v.  Shepherd,  3  DowL  421. 

ip«vT.  Mmi,  S  DowL  219;  9C.  \i)  Reev.  8heriff»i:fLimdon,9B  Ac  Aid. 

it  4  Tyrw.  S39.  &  C  193:  BaU  ▼.  Btaekteood,  8  DowL  069l 

ibM  ▼.  Cfpumm,  5  Taunt  IMO.  if)  Hodton  v.  Gtmn,  9  D.  &  R.  67- 


Mb  V.  Wuimtk,  4  T.  R.891:  per 
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BiKkK  IT.   the  pliiintifF  obtained  a  judo's  order  to  stay  pro 
_J*^*^  '•     without  cost^  the  court  set  aaide  the  order(it). 
inDei»L  S)«  ill  debt  on  ample  contract^  the  procecdiM 

std veil  on  paynient  of  debt  and  co«tB.    So^  in  debt  w 
So,  in  debt  on  bond  in  a  pemd  sum,  conditionec 
payment  of  a  leas  sum^  the  defendant  may  bring 
court  the  principal  and  intereflt(a),  and  also,  it  tec 
costs  as  have  Iteen  expended  in  any  sail  in  law  or  ttx 
ceniini;  the  same(»)«  which  shall  be  deemed  and  tal 
in  full  sat  infection  and  di!icharKe  of  the  said  bond(0] 
debt  on  lH>nd  conditioned  fur  the  payment  of  an  an 
of  uuwcy  by  instalments,  the  defendant  may  obtain 
prvH.ve«iinjn^  upi.in  payment  of  the  amaan  and  coats^ 
lie  irive  the  plaintiff  judmnent  in  the  action  as  a  nc 
the  futuiv  itHyments(/>),  but  not  otherwise(^);  but ' 
Knid  Wii»  ifudicioned  for  the  payment  of  a  snm  in  [ 
by  a  sul^te^ueut  aeivement   that   sum   was  to  be 
iu!!tcdmencjs  the  conrt  would  not  stay  piocecdings  on 
U{Km  i^Hyment  ^i  the  instalroenip  but  ivquired  the 
to  pay  iu  the  whole  sum  menciMned  in  the  conditi 
K^ad«  with  c»>scs^r):  and  the  «me  wheiv  it  was 
:»dC«rd  in  the  S^oi  dikAt  rhe  whvie  sum  should  bei 
u^>>:i  drt^ftu'::  i!i*ie  in  :ae  fMymenc  *yi  any  one  in^ta 
1::  :h-.s«:  o-wi?*:^  :ae  ii>pL:o;id*:c  l»  /'<  <i  rmU  fc>  sktv 
is  f.'t  '*'.*  %..c  V  rYrr*fYt,i  :;    ig^^  .r  ia^  attn^rf  io  « 
t^r^.n^ "..''..  .:•#  i  ft^^f^M  i>i^  wfr».*^  74^  >«./    ^  ihr  case 
«£«a  »•'//.  »:•«   («:r«ff!iLf    "'  /v.*  mm  itwA  -ctmU  to  Vl 
rit.'  :'»•••■•■-■■>'.•,.•.*  i.-i  :Xf  iTj««  A-i  «iW  n^  5^  jT^  vf^\    S 
v«  '-.  i.-i  o  v.  :.::.2^.i  :..  -.kt:  tt.  *r-  ■.^--i.n'A^  ..r  f.^r  the 
i::v^     :   a:-  .  vrv.S:  *k::.  -.'^n    i-zi-ii'LL^i  zz^y  ^-bcsin 

o  -ic-i  -  .     >  ^  .-  it   -    u  So:  ■;«  Z'i".::;c-rc  :-:-r  Uke  jw 
'■^'  '^-'■so;    ■-   Ci.-..     r  <.T  :ie  7--y'  -—-^ -»>■**  ►>:  e»>Teii 

:ri-.  ".^-iij^  :•;•:•!.  -wiirfcv  ::,.  j;^:  r^.  ^  ?.rH:I  luip*  or  rviit: 

••-■"   '"  '  ^^-riii':-  iSZ'i   :•  ^^^w  Slt^-.  ""'t-    jfriCi-sri  V.    -*  L&  fail 

?rx-^-.;.  ::^     i    :...«£    .ii   ::^9.--  •_i-ii..a«L  *e*   MAf.  St 
'  "•  -    *    -«  -X.'-     S  .   .1  ;i::-.  .a  j^iiuraicaz.  - 
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osla(dr).  Soy  in  d«bt  on  statute  for  a  penalty  Chap.  z. 
lape  a  ^tit  tarn  action)  the  proceedings  may  he 
.  payment  of  the  penalty  and  costs(jf ) ;  or  it  the 
ir  aereral  penalties,  the  defendant  may  have  the 
opon  one  or  more  of  the  counts  stayed,  upon 
court  the  penalties  claimed  in  such  counts,  and 
)  plaintiff  to  proceed  upon  the  other  counts  if  he 

Tenant^  where  the  breach  assigned  is  the  non-pay-  in  Coraunt. 

oey,  proceedings  may  be  stayed,  upon  payment 

nt  claimed  and  costs. 

iier  hand,  in  trespass  and  case,  the  court  or  judge  inTnrvamot 

general,  stay  the  proceedings,  upon  payment  of  ^'^ 
onev  and  costs,  not  even  in  the  action  of  trespass 
ironts ;  because  the  damages  in  these  cases  cannot 
ned  without  the  intervention  of  a  jury,  and  they 
,  if  ever,  do  so  where  there  is  any  uncertainty  as 
ant  of  value  on  damages  (a^:  and,  where  a  sheriff 
inder  a  Ji^/a.  without  paying  tli«  rent  due  to  the 
ne  court  refused  to  stay  proceedings  in  an  action 
Uord  on  payment  of  the  sum  for  which  the  goods 
into  court,  or  to  bind  the  plaintiff  to  pay  costs  in 
lot  recovering  more  than  the  sum  paid  into  court  (6). 
t  case,  under  particular  circumstances,  the  court 
e  proceedings  to  be  stayed  in  an  action  of  trespass, 
efendanfs  restoring  the  ffoods  seixed,  or  paying  the 
)f  them,  with  eosU (e).  lSee/urtAer^pv9tj9&dyQQ9.) 
T,  for  money,  the  court  or  a  judge  will  stay  the  in  Trorer. 
B,  perhapa,  upon  payment  of  such  sum  with  interest 
if  thore  be  no  circumstances  in  the  case  calculated 
I  the  damages  beyond  the  mere  interest.  So,  in 
a  specific  c£sttel,  when  the  chattel  is  of  an  ascer- 
atity  and  quality,  and  unattended  with  any  cii> 
s  thai  can  enhance  the  damages  above  the  real 
court  or  a  judge  will  allow  such  chattel  to  be  brought 
y  or  will  order  it  to  be  delivered  to  the  plaintiff, 
an  afterwards  proceed  in  the  action  at  his  peril  as 
a  the  same  manner  as  upon  payment  of  money  into 

or  perhaps  they  would  grant  a  rule,  calling  upon 
iff  to  abew  cause  why,  upon  delivery  to  him  of  the 
vestion,  and  upon  payment  of  oosts,  all  proceedings 
tion  should  not  be  stayed  (0).  Where  trover  was 
ibr  title-deeds,  and  a  writ  of  inquiry  executed,  the 
nutted  satis&etion  to  be  entered  on  the  roll,  upon 


ar,  aoMt,  S  W.  BL  785:  «f)  Ru  y.  CSbrte.  3  Burr.  1364:  Ca.  Pr. 

kS  Anit  Saa  C.  B.I9:  Pldfcertalr  V.  Trutte,  7  T.  R.  Mt 

[.  PMr,  S  Str.  1S17:  Sloek  Mt  Camn/r  ▼.  BowUng,  Say.  80:  HanUnr 

V.BL  lofiS:  and  M*  Km  T.  v.  WUkin,ld.liO:  Botvhtglon  v.  Parr^.i 

^*SL  Str.  US:   OUmmt  ▼.  FeHnmu»  Id.  1191: 

ni4.6tl.  OUmitt  V.  BerUto,  1  Wlk.  £3:  EaH  r. 

*m  V.  JMgh,  S  &  ac  Ad.  HeUarmam,  A  Binf.  MS:  I  Moa  a  P.854, 

Wi,  J.:  CSbiun  t.  Humphnf,  S,  C:  Wut  ▼.  TniMftm,  4  Moo.  &  P. 79;  0 

Jiairvv.  Arcket,  S  Str.UuS:  Bing.  40S,  &  C:  Luea*  r,  Ijmdon  Dock 

■pi? T.  R. 335:  Hot^fiud  v.  Oum,mp,  4  B.  a  Ad. 37S:  and  lee  focm 

'n^lU:  BcnwMmi  ▼.  Fair-  of  rule  (here.  Id.  aaa 

«  Cm.  m.  {»)  Ca.  Pr..  C.  B.  130:  Tidd.  PracL,  9th 

iJ'Mk,  a  B.  a  Ad.  418.  ed.  945:  and  ica  PtdlUga  v.  OtHfmard,  3 

yx.  fnuia,  7  T.  R.fi3:  and  DowL  aOi. 
ViB^tDowLOa 
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the  t«rm8  of  the  defendant's  delivering  up  the  dee« 
payiuf^  costs  as  between  attomev  and  client,  and  imt 

laintiif  in  the  same  situation  as  oefore  action  brought, 

iut  wliere  the  goods  liave  been  sold  by  the  defendt 
there  is  an  uncertainty  whether  they  were  sold  for 
value,  the  court  or  a  judge  will  not,  in  general,  int 
stav  tlie  proceedings  (A). 
In  Detinue.  fn  detmue  or  trover  for  deeds,  &c.,  the  court  oi 
will,  on  a  delivery  up  of  them,  and  ]>ayment  of  cost 
stay  the  proceedings,  or,  if  the  plaintiff  insists  on  pi 
for' damages,  onlor  tliat  the  plaintiff  shall  be  subjec 
costs  of  the  action,  unless  he  recover  damages  beyoi 
mil  damages  for  the  detention  of  the  deeds,  &c.,in  que 
As  to  giving  up  part  of  the  deeds,  &c.,  in  question, 
pA^m, 

In  replevin  of  a  distress  for  rent,  the  plaintiff 
leave  to  pay  tlie  rent  claimed  into  court  {k).  Or 
have  the  proceedings  stJived  on  paynteiit  of  the  rent,  t 
costs  (if  the  action,  an  J  of  the  application  (/).  At 
ai)plication  of  the  defendant y  the  court  or  a  judge 
the  pnHvedings,  up<in  payment  of  the  costs  of  the  u 
the  costs  of  rt'ple vying,  and  upon  giving  up  the  reple^ 
if  no  8LHvi;d  damage  l)e  staited  in  tlie  decLiration(m): 
will  allow  money  "to  Ik;  paid  into  court  under  the  3  5; 
c.  4l\  ahtt\  SH)S».  ' 

In  tjivtmciit  for  non-jwiyment  of  rent,  if  the  tena 
assii:noo  sluill,  ut  anv  time  l>efore  trial,  or  at  anv  tii 
execution  after  a  judgment  against  the  casual  ejectoi 
tondor  to  the  Uuullord,  or  (uiy  into  court,  all  the  arrea 
and  oosts,  all  further  pn.>ceedinir5  shall  cease  ( w ).  See 
staviiiiT  proitvdini;^  in  an  ejectment  by  mortgagee,  an/r 

Where  there  an*  two  or  more  counts  in  a  declani 
anv  <.>ue  \>i  them  is  for  a  demand  of  a  sum  certain 
is  above  des^'rihtHl,  the  detVndant  may  obtain  a  5t£ 
ot»e» line's  iis  to  that  count,  up«.»n  payment  of  the  su; 
ney  therein  dt'mamled;  and  the  plaintitf  mav  proce 
other  counts  it  !ie  wish  it.  Formerly,  if  t^e  pla 
not  nrvHTtvd  on  the  oiher  counts,  the  defendant,  bv 
oi  the  rule  or  oniir,  must  luive  als*.i  paid  him  til* 
the  actiiMi  as  far  a>  ::  had  procev-ded :  but  this  Is  now  *: 

lu  op.iiuarv   v-ast"^  :At!  L^rweediruij  mav  b^  ftawed^ 


In  Fjcctment 


On  oneof  «e- 
wnl  I'ounu. 


Ru^if%>rt'»ni«r. 


1     K-»\vn  V.  Kkfi:^!'*^.   i  "tfw'i.  *.   1 

:  B   JK  ^.   «»:  ^>ii  Hfv  tru^.  im.    >.>n 

j/  -.".v  H'htr  — ••  .  -J* II   ->e«riii{  ■."•«•  •.::ir 
n.K«»    >r   i^'vi^t    -n  V; '  •  i:t>.' *.  ft   ti^t 

for  vif  -iynne  {uarasr^  ^i;   -f -.ne  .>Rnti;s«» 
:«    V. •tr-*i:ifci»    a»J.     -ii«nii:i>n««     n    '.i^ 


c^e  rncMfDC  uir«.    CD  br  n 

rer.'j  iue       VaU  I  fur:  her  a 
rui:::'"^  t*T  rav  ;>«  saaS  nrv 
!.:•:  i:.  ::::.-  i<:ur::  an*!  :!uc 
-i«  '-7-aI.  ^^  3ioie  rea:  ihall 
y*-in  :h«  'tai.ii  r»'j  .uau.  or  r! 

-na..  -•  :  ^  ent;- «»S  !:■•  -nuc 
--tt.'\  irv  \:  "pnemeac  cBr.zlid 
'J*.ifv  sr:aJ  'ju'y  a;!   i:u»t>  3iie\ 

■■     JunVtr  ▼.   1i  HIM     J  )L 
0i;<-.    4«i. 
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m  to  a  judge  at  chambers (o);  or  by  applicaii<m  to  the     Chap.x. 

»  term  timej  in  which  case  the  rtUe  is  aliolute  in  the  first  fur,  how  ^ 

e;  m  oiher  cases yvu  must  apply  for  a  rule  to  shew  cause,  S£^'J#^ 

n  as  you  have  obtained  the  rale  absolute  or  order,  get 

itimtmeni  ou  it  from  one  of  the  wtasterSy  and  serve  a  copg 

fids  or  order  with  the  appointment  on  the  plaintijTs  at- 

ur  agent;  theth  get  the  costs  taxedy  and  pay  them  without 

p).    Where  the  rule  in  a  bailable  case  before  the  1  i5f  2 

10,  was,  that,  in  default  of  pa^-ment  of  debt  and  costs 

ith,  the  plaintiff  should  be  at  liberty  to  sign  final  judg- 

t  was  held,  that  the  order  onlv  meant  that  the  plaintifif 

be  at  liberty  to  sign  final  judgment  on  a  common  ap- 
X  being  entered ;  but  that  it  did  not  entitle  him  to  spe- 
l(^).  If  the  rule  or  order  be,  that  upon  payment  of 
td  costs  within  a  certain  time  the  proceeaings  be  staj-ed, 
\  debt  and  (r)  costs  be  not  paid  within  the  time  so  limi- 
e  plaintiff  should  proceed  in  the  action ;  the  rule  being 
mm/,  he  cannot  obtain  an  attachment  («).  But  some- 
the  order  is  drawn  up  so  as  to  make  it  absolutely 
%  on  the  defendant  to  pay  the  costs,  in  which  case  the 
ff  may  proceed  by  attachment  or  execution  for  the 
ry  of  them  {t) ;  and,  in  some  cases,  may  sign  judgment 
yrder  wanant  it  (»).  If  the  sum  paid  be  under  20/., 
Its  will  be  taxed  on  the  reduced  scale,  unless  the  order 
e  otherwise  (jt). 

lay  be  observed,  that  an  attorney,  who  stays  proceed-  Undertaking 
n  an  undertaking  to  pay  the  costs,  is  bounu  U>  y^y  luyinR  Pro- 
though  his  client  die  uefore  bail  is  put  in  (y ).  And  f*^*!*^  ™' 
irt  will  sometimes  enforce  by  attachment  an  undertak-  '"'^^^ 

a  defendant,  though  not  an  attorney  or  officer  of  the 
to  pay  the  C4)sts,  &c.,  in  consideration  of  plaiutifTs 
I  the  proceedings  (^). 

ere  the  Amount  is  disputed.']  It  may  be  premised  that  Where  the 
•art  will  not,  in  general,  interfere  to  stay  proceedings  ^JJ.'JJSd." 
r  on  affidavit  that  there  is  no  debt  due,  or  no  cause  of 
(a).  And  in  general,  where  the  defendant  disputes  the 
t  of  the  sum  claimed,  and  the  nature  of  the  claim  is 
Jiat  he  may  pay  money  into  court  on  it,  (as  to  which 
t€y  97I9  972),  ne  should  pay  the  sum  actually  due 
>urt  accordingly,  and  defend  for  the  rest  of  the  claim  ; 
le  cannot  pay  it,  or  the  nature  of  the  claim  be  such  that 
DDot  pay  money  into  court  on  it,  then  his  course  is 
to  plead  to  that  part  of  the  claim  which  he  disputes, 
a  to  the  residue,  to  allow  judgment  to  pass  against  him 
ianlt,  and  have  the  damages  ascertained  by  an  inquest, 

t  fbrm  of  order.  Chic   Forms,  (/)  Frkker  r.  RMtman^  11  East,    2i : 

Seurratt  v.  Hortnn,  Barnes,  iBH. 

t  P■eii^iw^  T.  Wima$n$,  9  N.  R.  («)  See  form  of  ihe  Judgment.  Chit. 

Forms,  5tt3. 

Mr  ▼.  RmbHo,  7  DowL  94.  (j-)  €»*  v.  Hunt,  7  DowL  aU7;  5  M.  ft 

9  SmUk  V.  Smith,  a  N.K.  47^  W.  ISl.S.C 

irfeerv.  Emttman,  11   East,  319:  (jr;  Heain/n  v.  Jonet,  10  Moore,  3t»:  3 

L«#  Diite^,  i  Stra.  l±»:  and  Bmg.  7*).  &  C. 

Mr  T.  out,  3  Dowl.  3i):  Sime^  t.  (:)  See  Teanltew  v.  Bmok,  A  B.  Ac  Ad. 

■,  Sir.  OKI;  1  Camp.  fi59,  n.:  TVuiu  d8i»:  lU/ey  ▼.  Bifme,  S  B.  &  Ad.  719. 

V,  7  VamU  KHz  Fauxra  v.  ChriMtie,  (a)  Smith  v.  Curtia,  2  Dowl.  223  :  Sher- 

P.  5IA:  SmUh  ▼.  Smith,  2  N.  R.  uwid  v.  Benton,  4  Taunt.  631:  htit  sea 

FT.  La^F HamiOmn, 5  Tsunt  I.  Turttet  y.  Ta^kr,  Tkid,  A3U:  / ost,  997- 
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Boo^ir,  or,  in  tome  oubs^  at  on  Inllt-  of  eonhnft^  ftt. 
''^**  '•  ferenm  to  the  matterfe). 
OMitrto  m  Bat  eren  in  cttet  where  the  amoont  of  tlie  m 
{»J^»^  ift^wCMl,  and  the  defendant  it  wilUnr  and  aUe  1 
praoeed  at  not  nnutoal  for  the  ddfendtnt  to  ootahi  a  tan 
pvUofCotta.  iip^n  ^iie  plaintiff  to  thew  eante  whj%  npon  ] 
certain  tam,  (nameiyy  the  torn  aotoally  one, 
think  he  can  recover),  -  and  eottt^  the  pooc 
In  AcUont  for  action  thonld  not  he  ttayed.  If,  on  attendi 
tXSt^^^  judge,  the  ylaintiff*y  attorney  ninte  to  leeeiT 
mentioned  in  the  tommont,  pay  it  into  coo: 
afterwaidt  take  it  onL  and  terve  yon  with  an  a 
tax  the  cottt,  more  toe  eoort  npon  an  affidaTJ 
for  a  rale  to  shew  eanse,  or  ^ply  to  a  jvt^  on 
shew  cause,  why  one  of  the  mattert  loonld 
defondant't  costs  from  the  time  of  the  terviee  < 
tummons,  and  the  ^laintiiPt  eottt  up  to  that  ti 
why,  after  deductmg  the  ddeadantft  fiom 
cotts,  upon  payment  of  the  balance  due  to  tb 
further  proceedings  in  the  action  should  not  be  \ 
will  be  ordered  accordingly  (J).  Or,  if  the  del 
exceed  the  plaintiff'^  then  that  the  proceedingi 
be  stayed,  and  that  the  plaintiff  shall  pay  to  tbn 
his  attorney,  the  balance,  after  deducting  the 
plaintiff's  from  the  defendant's  costs.  l%e  gro 
the  judge  proceeds  in  these  cases  is  this :  ifUi 
once  ready  to  pay  a  eiven  sum  and  the  plair 
receive  it,  if  the  defendant  sub8e<]^uently  pays  in 
and  the  plaintiff  takes  it  out,  it  is  pnmd  fok 
oppressive  conduct  on  the  part  of  the  plaintii 
some  explanation  be  given  by  him,  the  fudge 
defendant  to  be  exempted  from  intermediate  c< 
the  plaintiff  pay  them( /*).  But  the  presumpt 
sive  conduct  may  be  rebutted  (/^;  thus,  whei 
for  a  wrongful  dismissal,  and  also  for  arreai 
summ(»i8  was  taken  out  to  stay  proceedings  c 
arrears  of  salary  only,  and,  on  the  plaintiff 
arrears  were  paid  into  court,  and  afterwards  ai 

Elaintiff  in  frill  satisfaction,  on  a  motion  to  tax 
is  costs,  Parke^  B.,  held  that,  the  circnmstanc 
tiff's  having  obtained  a  more  profitable  employ 
payment  into  court,  was  sufficient  to  rebut  the  ] 
a  vexatious  refusal ;  and  that  the  defendant  w 
to  his  costs  (^).  If  the  plaintiff  proceed  an 
defendant  should  still  pay  the  money  oflfered  i 
plead  such  payment  as  usual  (A).  In  one  such 
refused  to  order  the  defendant's  costs  to  be 
because  the  case  had  not  previously  been  brou 
master  (t). 
In  Detinue  or     Also,  in  detinue,  or  trover  for  deeds,  &c,, 

(6}  See  €m»e,  721.  6  DowL  »S). 

(c)  See  the  iMt  Chapter.  If)  Ftr  Pmkt,  R, 

(rf)  See  a»de,  VJ&i  and  tee  SaunimmH  6  Dowl.  39S. 
T.  Piper,  7  Dowl.  6S.  a*  to  the  insufll.      ig)  OdMniNirv^CWh 

dency  of  mere  readineM  to  nay  a  oertafn       (*i  Omo0r  v. 

■am,  without  taking  out  uicn  a  sununona.       (I)  Aoev.  ' 

(•>  Butnotothcnriae.  (GoMwr.ttMw, 
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idmits  the  plaintiff's  right  to  part  of  the  deeds,  &c.,  Chap.  z. 
e,  bat  disputes  it  as  to  tl>e  rest,  the  defendant  may, 
oing  up  the  deed,  &c.,  which  he  admits  to  he  the 
a^md  parent  of  costs,  obtain  a  stay  of  proceedings; 
Dtiff  still  insists  on  proceeding  for  damages,  or  for  the 
^  &c.,  then  he  may  obtain  a  rule  or  order,  that  the 
shall  be  subject  to  tne  costs  of  the  action,  unless  he 
reidict  for  some  of  the  other  deeds^  &c.,  or  damages 
iominal  damages  for  the  detention  of  the  deed  in 

I  lepleTin,  where  the  amount  of  the  rent  due  is  in  in  Replevin. 
\t  plaintiff  may  obtain  an  order  for  staying  pro- 
Q  payment  of  the  sum  admitted  to  be  due  and  costs, 
defendant  refuses,  then  an  order  for  payment  into 
le  sum  which  plaintiff  admits  to  be  due  ;  and  that 
feodant  shall  not  recover  a  greater  sum,  or  shall 
sum  paid  in  in  satis&ction.  he  sliall  pay  all  costs 
IT  the  plaintiff  subsequent  to  the  date  of  the  order  (it). 
'  actions  ex  delido  for  unliquidated  damages,  the  in  other  Ac- 
which  is  disputed,  the  courts  hare  not  been  in  the  JJSJ|£S  jSI?" 
terfering  to  stay  proceedings  (/)  ;  but  in  some  such  maga, 
efendant  may  take  out  a  summons  to  stay  the  pro- 
n  nayment  of  a  certain  sum,  and  put  the  plaintiff 
I  or  costs  of  further  proceedings  in  the  action,  as 
amtey  968,  or  may  obtain  a  judge's  order  to  pay, 
mey  into  court,  as  noticed  antey  ^9,  &c. 

^maUo/Debi,  «J^.,  withmU  Cagts.l  If  the  plaintiff  or  Upon  p«y. 

r  has  been  guflty  of  gross  misconduct,  the  court  will  S^'wiu^' 

stay  the  proceedings  on  payment  of  the  debt  with-  Cosu. 

i).    Where  a  sheriff  levied  under  a  ^./a.,  and  the 

rought  an  action  for    money  had  and    received 

n,  for  the  amount  of  the  money  levied,  without 

svioualy  made  a  demand  of  it,  the  court,  upon 

,  staye^i  the  proceedings  in  the  action,  upon  pay- 

e  money  levied,  without  costs (n).    If  no  demand 

or  payment  of  an  acceptor  of  a  bill  before  action 

tie  court  or  a  judge,  on  an  early  application,  might 

oceedings  on  payment  of  the  debt  without  costs (o^. 

»  defenoant,  after  an  application  by  the  plaintiff  s 

aid  the  plaintiff  the  debt  demanded,  without  notice 

.  had  been  sued  out,  about  which  the  plaintiff  said 

id  the  attorney  afterwards  arrested  the  defendant 

its  on  a  writ  which  had  been  sued  out  before  the 

P  the  debt,  the  Court  of  Common  Pleas  ordered  the 

I  to  be  stayed  without  costs ^jp^.    And  where,  after 

lad  paid  the  debt,  the  plaintiff^s  attorney  proceeded 

id  obtained  a  verdict  for  nominal  damages  and  judp:- 

issued  execution,  the  attorney  being  uncertiiicati'd, 

ire  not  entitled  to  costs,  the  court  stayed  the  execu- 

.  ffayuwnl,  3  DowL  382 1  69& 

oim  <tf  order.  (o)  Madcintoth  ▼.  Hoydon,  R.  &  M.  .'Vll. 

.  CIpew,  mUe,  966,  n.  {k).  per  Abbott,  C.  J.:  Xnifnl^ggen  v.  hewia, 

,  D.  («}.  9  Doit  1. 681. 

'.  aWM,  1  Biag.  709;  7  IP)  Ko"*«  v.  fTotip,  5  BIng.  inO :  9  Moo. 

a.*  mmtB,  97&  fr  P.  SM,  &  C :  aad  see  fV^  v.  PMUip$»  3 

T.  tktppard,  3  D.  dE  Aid.  Bing.  N.  C.  776. 
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tionCf).  Birt  where  the  defbadHitfa»Tia&«ii||lHil 
tar  from  the  plaiBtUTsiMonMj^  pmmiiSi  toiMit#i 
tohimySBd  undiioedthestiornfij  toeBi^onkf  Wilt 
chem  for  the  letter,  ellenrwdfl^  imd  betae  wril  iM^ 
the  debt  to  the  plaintiiF  withoat  the  eoel^  wd  Ai«Hi 
knowing  of  the  peymenty  to  leeiiiie  Ue  ooil^iMM 
writ,  and  the  moaejr  did  not  airiTe  to  the  ntaMtf  I 
the  wyit  ienied,  the  eonrt  nfoaed  to  «tey  tlie  mmh 
leas  defendant  paid  the  eoata  of  the  wnt^  aniCibi 
instruction^  together  with  the  eoata  of  the  aBpUdilli 
We  shall  preasntly  see  that,  in  aetioiM  ftr  Mte  n 
in  courts  of  reaneok%  where,  alter  Terdieti  the  filial 
be  depriyed  of  coat%  the  prooeedinga  will  in  daw 
stayed  on  payment  of  debt  without  ooata(#),  JJi 
cases  benem  the  dignitv  of  the  eonrt  the  piu»ssdh| 
stayed  without  payment  of  either  debt  er  coBts(<), 

^equitebit  On«?iietoU9iO;»viMdS»0  ^nie  co«rtw01not.ing«i 
Qroimd*.  the  terms  ordinarily  imposed  on  a  part  J  appMivte 
oeedingfl^  merely  beeause  he  has  a  demiiee  m  eqril 
they  haye  refuaed  to  stay  prooeedinn  on  paymmi  i 
of  part  of  the  amount  of  a  note  sued  on,  tiioudi  11 
that  the  rest  of  the  money,  when  reeoTond  woud  b 
the  plaintifiF  in  trust  for  the  delendant(«).  So^  n 
payee  of  a  pramisBory  note  indorsed  upon  iL  that  ] 
were  paid  on  stipulated  da^s  durinff  her  lim,  the 
to  be  given  up,  a  pa3rment  of  interest  having  been  om 
an  action  brought  on  the  note,  the  court  refueed  to 
ceedings  on  payment  of  die  interest  and  eoste(e).  Wl 
ever,  the  plaintiff  sued  as  trustee  under  su^icioni 
stanoee,  the  court  stayed  proceedings  on  payment  o 
the  plaintiff,  and  payment  of  the  debt  into  court  instea 
plaiiitiff(i9).  And,  although  the  court  will  not  stajf 
mgs  for  the  purpose  of  allowing  the  defendant  to  nJ 
equity  for  relief  (jt):  yet  they  nave  granted  tiiine  to 
the  purpose  of  enabting  him  to  file  a  bill  ioidm 
And  on  payment  of  the  money  recovered  into  ooui 
the  attorney's  costs,  they  have  stayed  execution  in 
by  assignees  of  a  bankrupt  under  a  first  oonunianen 
a  petition  to  the  chancellor  to  supersede  it  (if). 

In  teoond  /fi  Hcond  Actwifu  for  the  iome  Ckm9eJ]  U^n  the  m 

t^ Hme"'     of  a  defendant  in  ^iettmenty  the  court  or  a  judge  wiJ 
Cauie.  proceedings  until  the  costs  of  a  former  action  be 

la  ^ectma&t.  although  the  first  action  were  not  between  the  presei 
but  by  the  father  of  the  present  leaser  of  plaintiff  aj 
present  defendant's  father  (&) ;  or  by  an  insolvent,  tl 


V. 


ejectment  being  by  his  assignees  (e);  and  even  alt! 

(f )  Meekin  t.  Whaikw,  9  DowL  823 ;  1  (x)  Htigktntm  ▼.  T 

Biiig.  N.  C.  00,  &  C  409t  IB.  aC.2B7.a. 

(r)  Mtwrimm  v.  SummBn,  1  B.  &  Ad.  '««  no*  WiwA^irf  «. 
6SB  ;  I  Dowl.  385.  &  C 

(«)  FMe,  884. 

(f)  IbM. 


(«)  Dm 
hard  Comimmii^9  mm»  1  SCr.. 
T.  BmH^t.  Id.  fiM^S  Hod.  fl 

(«)  Bartow  ▼.  htei»,  5  Ner.  &  M.  i9&  (6)   Z>w  Mbn  v.  ttm^  I 

(«)  aMf0  ▼.  Bra^fUU,  A  Taunt.  8i7.  and  Me  Aw  nmOmHl  v.  . 

{w)  Jmtmr.  Brmmwta,  3  DowL  483L  BU  i   Da§  Ckwmkmt  v.  tm 

if)  R.  r.  Prt».  1  Y.  Ac  J.  1S8 :   Murflig  IISII:  Dm  liiiiiflilMi  ▼. 

T.  cwfff,  s  B.  4i  P.  1S7.  uoe. 
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ion  be  not  for  the  same  lands,  provided  it  be  upon     Chap,  x. 

itlef  <l).     And  it  is  not  material,  in  this  respect,  in 

rt  tne  former  action  wa8(«),  or  whether  there  was 

r  eotvent  rale  in  the  former  ejectment,  or  whether 

n  the  former  ejectment  ever  entered  into  the  consent 

And  where  a  defendant  in  ejectment  who  had  im- 

btained  a  tenant  right  to  property  sought  to  he 

wsB  held  estopped  from  disputing  the  lessor's  title, 

berwards  brought  another  ejectment  in  respect  of 

■rt  of  the  same  estate,  he  was  compelled  to  pay  the 

e  action  in  which  he  had  been  defendant  before  pro- 

•    But  if  the  lessor  of  the  plaintiff,  upon  discovering 

mistake  before  trial,  abandon  that  ejectment  and 
ber(A),  or  abandon  his  suit  in  one  court  and  bring 
ion  in  another(f),  the  court  or  a  judge  will  not 
sdings  until  the  costs  of  the  former  action  )>e  paid, 
y  if  the  proceedings  do  not  appear  to  be  vexatious, 
a  they  stay  proceedings  if  the  first  action  were 
rithout  the  authority  of  the  plaintiff,  so  that  he 
e  no  control  over  it(^').  So,  if  the  plaintiff  were 
cc^  in  the  first  action,  by  the  fraud  or  perjury  of 
party,  the  court  or  a  judge  will  not  stay  the  proceed- 
s  second  action  (it).  Also,  where  a  aefendant  in  a 
stment,  after  being  evicted,  brings  another  ejectment 
le  premises,  the  court  or  a  judge  will  stay  the  proceed- 

he  pay  the  costs  of  the  former  action  (/),  m  what- 
auch  action  was(m).    Besides  the  costs  of  the  former 

the  court  or  a  judge  will  in  some  cases  also  oblige 
to  pay  the  eatU  of  the  action  for  mesne  profits (») ; 
case  will  they  oblige  him  to  pay  the  damages  in  such 
wever  vexatious  the  proceedings  of  the  present  les- 
tntiif  may  have  been  (o).  Besides  the  coses  above 
I,  the  court  have  staved  the  proceedings  in  a  second 
until  the  special  verdict  in  thb  former  one  should  be 
l(p  ).  So,  where  the  defendant,  after  verdict  against 
gnt  a  writ  of  error,  and  pending  the  writ  brought 
wtment  to  recover  the  same  premises,  the  court 
Kseedings  in  the  new  action  until  he  uuitted  posses- 
he  tenants  attorned  to  the  lea<4or  of  plaintiff  in  the 
tion(^).  But  the  court  have  refused  to  stnypro- 
n  an  ejectment,  until  the  taxed  costs  of  a  suit  in 
ought  by  the  same  party  for  the  recovery  of  the  same 
were  paid  (r ).    Ana  the  Court  of  Common  Plea  ^  have 

stay  the  proceedings  in  a  writ  of  right,  until  the  costs 
ejectment  for  the  same  property  were  paid  (s).    And 

liM«f  ▼.  Angd,  «  T.  R.  74a  T.  R.  2S3. 

mktfft^t  COM,  1  Strm.  548:  (m)  Doe  WtOktr  t.  SInwiMn,  3  B.  dc 

wmg.  Id.  5Mt  8  Mod.  225,  P.  22. 

%miuHdt  T.  Law,  2  W.  BI.  (n)  Doe  PinOiard  ▼.  Roe,  4  East,  565: 

1  SaDc  SS5 :  Doe  v.  Brwiftm,  Doe  Qreen  v.  Packer,  2  DowL  373,  S.  C 

(0)  Doe  Church  v.  Borciay,  15  East,  233. 

L  Obiter  ▼.  BammrdUton,  2  (p)  SmUh  d.  Dormer  v.  Parkhurei,  2  Str. 

Dee  IwtgdoH  ▼.  Langdon,  5  I1U5. 

iq)  Fenwtdc  ▼.  Grwvanor,  1  Salk.  256. 

MiM»T.S)hMlkMa,7DowL887*  ir)  Doe    Wittiame  ▼.    IVineh,  3   B.  5c 

'.  JHiy,   2  Str.  0BI,  1099:  Ald.OTtt;  and  MeMwii^  v.  CadeU,  2  B. 

mmem.  Id.  112L  &  P.  137:   Bow^ear  v.  Bowyear,  2  DowL 

r  ▼.  AUtoH,  1  T.  R.  401.  2ti7< 

Mr  ▼.  WaUBf  2  DowL  281  («)  ChutAeU  t.  Souler,  3  Btn&  187;  10 

H*  V.   netmae.  4  D.  ft   R.  Moore,  579,  &  C;  Bmnmm   r.Buwjfear, 

en,  8, a  3Moo.arScott,65j-  f     '  <t7n:2DowL 

n  HaU(/bet,   6  VI,  8,0, 
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Book  tv.  where  an  unsotccMfal  defendant  in  an  aetioB  ef  i 
''^'^  '•  brought  an  action  against  the  leaaora  of  the  ^iiatiff  f 
goods  on  liie  knd  in  qnesdon,  the  court  renusd  to 
ceediiu;8  nntil  the  costs  of  the  ejectment  were  psidfl 
faottMff  Ac-  Ana  not  only  in  ejectmenty  bnt  also  in  other  aett 
second  action  appear  to  have  been  brought  Mssli 
court  or  a  judge  will  stay  proceedings  until  the  ec 
former  action  be  paid^n),  provided  both  actions  m 
aoainst  the  same  parties,  and  for  the  same  eaQse( 
if  several  actions  be  brought  and  are  pleading  fat 
cause,  the  court  will  stay  the  proceedings  in  all  l 
Also,  where  an  action  was  staged  in  the  Kin^^s  1 
consolidation  rule,  and  the  plamUff  thereupon  disoo 
and  commenced  another  action  in  the  Common  Fl 
same  cause,  that  court  stayed  the  proceedings  unt 
trial  of  the  cause  in  this  court  with  which  3ie  fin 
had  been  consolidated  (zj.    Also,  in  another  case, 

Elaintiff  brought  an  action  in  the  Exchequer,  i 
undied,  pursuant  to  the  7  ^  8  G^.  4^  c  31,  wnich  re 
action  to  be  brought  withm  three  months^  and 
commenced  another  action  in  the  King's  Bench  fl 
cause,  the  latter  court  ordered  the  jproceedings  in 
action  to  be  stayed,  unless  plaintiff  would  disco 
action  in  the  Exchequer,  the  plaintiff  not  having 
either  action ;  but  the  court  would  not  grant  the  < 
application  (a).  And  an  action  by  husbuid  and  wi 
stayed  until  the  costs  of  a  former  action  by  the  b 
the  same  cause  were  paid  (6).  But  a  stay  of  proc 
been  refused  in  a  second  action  for  a  debt  where  i 
not  decided  on  the  merits  (c).  And  the  same  wh( 
action  was  nonprossed  {d).  And  the  same  where  the 
in  the  first  action  were  set  aside  for  irregularity  (e) 
same  where  the  plaintiff  was  in  execution  for  the  < 
first  action  (/).  And  Ae  court  will  not  stay  the 
on  the  grouna  of  the  pendency  of  another  action  fd 
cause  against  the  defendant  jointly  with  another 
cept  in  the  case  of  oppression  or  vexation ;  thougl 
case  be  made  out,  they  will  interfere  in  a  summs 
even,  it  seems,  allow  the  party  to  plead  in  abate 
withstanding  tne  four  days  nave  expired  (^).  The 
reiiised  to  stay  proceedings  against  a  defendant  un 
and  costs  recovered  W  him  in  a  former  action  i 
present  plaintiff  should  be  paid(^).  And,  in  ar 
penalties,  the  court  will  not  stay  the  proceeding 


(t)  Camob^  ▼.  IFeBy,  7  DowL  31&  ing  a  defendant  in  a  i 

(«)  Baldwin  v.  HUhmrdt.  2T.  R.  511.  n.:  duoantinuing  a  prior  out, 

Melehart  v.  HaUejf,  9  W.  BL  741 ;  3  Wils.  47S,  47& 

U*J,  S.  C. :  Crawley  v.  /nwy,  8  Taunt  (s)  Parkin  v.  9eatt,  1  Ti 

407;  2  Moore,  400,  &  C-  WetiUm  v.  WUh-  (a)  Miim  ▼.  JnhMtmmh 

art»  S  T.  R.  A71 :  see  Winter  v.  Slow,  2  &  Ad.  945. 

Str.  878:  but  see  POMhley  v.  Poote,  3  D.  &  (b)  Lunpk^  t.  Samdt,  I 

R.  A3.  (c)  Puahk^  v.  ftoJto,  3  D 

(X)  BnfMth  T.  Gnr,  Cowp.322:  aeeDicat  (tf)  lirfraaiga  ▼.  Ooadt, 

▼.  Ja^t  6  Ring.  A19.  (e)  Dawmm   ▼.  Samftm 

ly)  NMutIg  V.  Lnfnret  3  DowL  135:  anta,  aemb, 

068:  or  defendant  might  plead  the  pen-  (/)  Bmrant.  Rabtmt^B 

dency    of  the    first    in  abatement     If  ur)  Sowter  v^  DuiulUk,  J 

there  was  a  writin  being  at  the  thne  of  ante,  toa,  654, 

subig  out  the  M&md  writ*  It  ii  plabi  that  (h)  Ckioka  r,  IMrw,  I 

the  aeoond  ta  ve&atkmt  and  ill  ab  biMo-  Smith  ▼.  Bttil,  9  DowL  m, 
Bac.  Abr.,  Abatenwot  (M>.    ta  Vo  vmav 
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i  the  defendant  had  been  sued  by  another  penon,     oap.  x. 
ided  for  the  same  offence ;  at  least,  not  nniefls  the 
r,  qiecifically,  what  was  the  ofifence  compounded 
court  may  see  that  both  offences  are  the  same^t). 

have  alao.  in  some  few  instances,  under  {>eculiar  After  Reoo- 
I,   and  wnere    the  proceedings    were  evidently  JSim.'**"*' 
aved  the  proceedings  in  a  second  action,  after  a 
bhe  same  cause  in  a  former  one.    But  this  is  very 
!  court  usually  refuse  to  interfere  in  this  summary 

the  defendant  to  plead  the  former  recovenr(J). 

of  Common  Pleas  refused  to  stay  proceedings  on  Aftar  Bcfer- 

hat  a  fi>nner  action  for  the  same  cause  had  been  drmi  of 

lie  of  court  to  an  arbitrator,  by  which  the  ^lain-  Juror,  in  for- 

nded  from  bringing  a  new  action,  the  identity  of  "**'  Action. 

ns  being  doubtfuUir).    And  the  same  where  it 

whether  the  award  was  made  before  revocation 

lat  where  a  new  action  was  brought  in  breach  of 

ng  not  to  do  so,  on  consenting  to  the  withdrawal 

the  suggestion  of  the  judge,  the  court  stayed  the 

»). 

Kison,  however,  who  has  a  right  of  action  against  in  Action* 

e  specific  dami^e,  recovers  and  receives  a  satisfac-  ^l^dantT^ 

r  one  of  them,  the  court,  for  the  same  cause,  will 

inffs  in  any  action  he  may  bring  against  the 

no,  in  a  case  where  separate  actions  were  brought 

b1  persons  for  the  same  debt,  who  (if  at  auH 

liable,  the  defendant  in  one  action  having  paia 

costs  in  that  action,  the  court  stayed  the  pro- 

le  others  without  costs  (o). 

proceedings  in  a  second  action  are  stayed  until  Effect  of  stay 

be  costs  oi  the  former  action,  if  such  costs  be  not  1^  c^u^^ 

rt  will  not  interfere,  but  will  allow  the  defendant  fonner  ac- 

i  costs  are  not  paid  before  a  certain  day)  to  mm-  ^^' 

nd  action  (j9);  but  if  the  plaintiff  in  such  a  case 

ceedinffs  in  the  second  action,  before  the  costs  of 

»aid,  the  court,  upon  application,  will  set  them 

sts. 

ation  to  stay  the  proceedings  on  any  of  these  Appikstion, 

lid  be  made  as  soon  as  possible,  and  before  the  maSe.^  ** 

incurred  further  expenses.    It  cannot  be  made  in 

fore  the  defendant  has  entered  into  the  consent 

one  case  of  an  ejectment  it  was  granted  after 
al  in  the  second  action  of  ejectment  had  been 
e  plaintiff  had  been  at  the  expense  of  preparing 

bringing  the  witnesses  to  town(r).  And  in  a 
ere  the  declaration  in  ejectment  was  served  on 

r.  Jnhmam,  Cowpi  744:  P.  448,  &  C 

IMi,  2  T.  R.  A12,  712:  (/)  LouiM  v.  Kermode,  8  Taunt.  146;  2 

Dwp.  38S.  Moore,  30,  S.  C 

T.  JohiuoH,  Cowp.  744:  (m)  MoKOti  v.  Lawmm,  I  H.  &  W.  572. 

8  T.  a.  AI2;  and  tee  Id.  (n)  Semb.  Bird  v.  HandaU,  3  Burr.  1334; 

.  Ooodt.  S  DowL   141:  1  W.  BL  389,  &  C 

rin  replevin,  after  bemg  (o)  Came  v.  Legh,  8  B.  &  C.  124;  9  D. 

U  an  actlonof  tmpaM,  &  R.  126,  &  C 

uacd  to  interfere.    But  (»)  Sutton  d.  Doe  v.  Ridgtve^,  5  B.  & 

iBCwrcffBd  in  replevin,  the  AkU  A23. 

I  stayed  proceedings  in  (q)  Doe  Cndutt  ▼.  Roet  1  H.  Ac  W.  351: 

rafor  me  tame  cauae.  but  lee  Adams  on  Ejectment,  2nd  ed.  32U. 

.  872)-  ir)    Doe  Chadwiek  v.  Law,  2  W.  BL 

'.  e  Btag.  619;  2  Moo.  at  IU6. 


«M 


IT. 
Past  I. 


iBtrlfliQg 


of  Actkn  utt* 


Whew  roco- 
venble  in 
Court  of  Re- 
quetta.  Arc. 

Application, 
when  made, 

&C. 


In  Actions 
pending  Er- 
ror,  &c 


the  mh  SMtomlwr,  to  ^p«ir  in  MltlmlM  f 
iamie  WM  dflBrend,  and  iiotiM  of  trial  givte  ftr  tk 
the  88th  DeeemboTy  and  tho  appHeition  hfw^itam 
made  until  the  Mi  Jamunj.  ttie  eonrt  lieid  it  m 
flaying  that  the  plaliitiff  nM  not  have  joiMd ' 
tlie  Spring  aBWEea(#). 


/fi  lr$IS»ir  Jcl&NwJ  It  is  deemed  beneath  Ae  ll[ 
aoperior  ooarta  at  Weetafaiflter  to  take  eonaani 
under  40f . :  and  in  tranaaB  fcr  good^  it  la  iiiiaewij 
bvfltat.6ifil.l.e.8.  llieiefbieylf  Itsjmarenhere 
of  the  dec]afatum(Oy  or  bjr  the  plalnture  admewfa 
or  eren  from  the  deiiBnaant*fl  aAdavit,  if  not  de 
plaintiff(#),  that  the  eun  forwhidi  the  aetioaii 
reall  V  leas  than  ifk^  the  eonrt  or  a  jndce  will  efa 
eeedmgBy  unleas  it  qi^ear  that  the  dm  u  not  m 
any  ooonty  eoorl^  eourt  of  reoiieetiy  or  dhet  infal 
The  plaintifFeannot  emde  thui  by  eoing  ibr  alaigc 
canee  of  aetion(«)«  Bat  the  eomi  would  not  it 
ceedings  in  an  action  of  troTer,  on  an  affidavit  f 
fendant  tliat  the  canae  of  aetkm  did  not  amount 
amount  of  the  Talue  of  the  artiele  souglit  to  be  i 
such  action,  being  mere  matter  of  oalou&tion  to  Im 
by  a  jury  (a);  and  tlie  defendant  might  now  pi 
into  court. 

In  an  action  for  a  debt  of  any  amount  recoTerab 
of  requests,  where  the  plaintiff  might,  after  verdict 
of  the  costs,  the  court  or  a  judffe  will,  if  the  ease  1 
theproceedings  on  payment  of  the  debt  without  c 

Tne  application  should  be  made  as  soon  ae  ] 
before  tne  plaintiff  has  incurred  any  further  < 
might,  however,  it  seems,  be  made  any  time  bd 
But  if  the  suit  be  for  a  cause  of  action  within  tl 
of  the  court  of  requests  of  the  district  or  plac 
parties  reside,  and  if  there  be  a  prohibitory  el 
statute,  by  which  the  jurisdiction  of  the  mfis 
created,  (as  in  the  Tower  Hamlets'  Act),  the 
should  be  made  before  plea-  pleaded ;  in  other  o 
before  issue  joined (<f).  The  rule,  if  obtained  in 
rule  itim,  unless  perhaps  where  the  cause  of  ac 
from  the  pleadings  to  be  under  40s,  (e). 

In  Actions  pending  Error^  i^J]  It  is  entirely 
cretion  of  the  court  to  stay  proceedings  pendin 
error.  Where  judgment  was  obtained  in  the  C 
chequer  in  an  action  on  a  foreign  judgment,  the  i 
to  prevent  the  plaintiff  from  chco^ng  the  defeo 
cution,  though  it  was  sworn  that  an  appeal  wai 
the  foreign  court;  and  ParkSy  B.,  said,  that  it  wo 


(«)  Doe  Gram  ▼.  i\K*0r,  S  DowL  373* 
8,  C 

(0  Ou/lofi  ▼.  Pirfy,  3  Burr.  IflDS. 

(m)  Kmiwrd  ▼.  Jomv,  4  T.  R.  48S: 
and  Me  Mtttm  r,  Gmnmmt,  2  New  Rep. 
84:  Stmn  v.  Halmeg,  2  W.  Bl.  7M  :  &m. 
daU  ▼.  BmfMtt,  3  DowL  SM. 

(«)  WMngtmr.jtrien,  5  T.n,&ii  hut 
Me  OnlMi  ▼.  ftny,  3Burr.  ia»:  Amm,.  2 
Lds  Ram.  13(H;  WeWl  v.  Trovie,  %H« 
Bl»:  Mb  T.  WooduMrd,  «  T.K.\*1V. 


LsMxe  ▼.  Ij>w§t  1  Wag,  % 
(M)  JDMMt  T.  vraMmm, 

(a)  Thamftm  v.  €M^« 
(«)  IfiiM  T.  Lmtm,  i 
Bmg.  fjo,  &  c 
(fr)  Own^rtfc  ▼.  Lmm 

(c)  See  Kmmmir,  Jfm 


Siayinp  FreeeedinffM.  995 

^S^totpplj  when  the  jndgrment  of  the  foreign  court  was    chap.  >. 

t^>M(/),    As  to  staying  proceedings  in  an  action  upon  a  " 

It  pending  error,  see  P'ol,  L  960.  As  to  staying  exe- 
npon  the  original  judgment,  pending  error,  see  also 
^  /.  889, 960.  And  as  to  staying  proceedings  against  hail 
*>>  their  recognisance,  pending  error,  in  the  action  against 
Piindpal,  see  Foi.  I.  641,  642,  619. 


may , 

in  opeiate  as  a  stay  of  proceedings,  cannot  he  made  on  the 
dty  of  the  term,  unless  it  appear  to  the  court,  under  the 
tnateiioes,  that  it  could  not  haye  heen  made  earlieT(^). 

ttrt  then  are  advene  Claims^  S^.']  As  to  this,  see  whoe  there 
Kxt  Chapter.  Where  a  separate  commission  was  sued  ^u^,^ 
gainst  A.,  and  a  joint  commission  was  afterwards  sued 
fainst  him  and  B.,  and  the  assignees  under  the  first 
iMsion  obtained  a  verdict  in  an  action  against  C,  the 
at  the  instance  of  the  defendant,  order^  proceedings 
stayed  on  jwyment  of  the  amount  into  court,  to  abide 
ent  of  a  petition  to  the  chancellor  to  supersede  the  first 
iflsion(A). 

m/mmt  criminal  Proceeding,']  The  court  will  not  compel  Pendinccri- 
itiff  to  elect  between  an  action  and  an  indictment  for  the  ^'!j)^[^ 
cause  (t).  In  an  action  commenced  by  bailable  process, 
nrt  refused  to  stay  proceedings  until  aner  the  trial  of  on 
ment  for  peijuiy  founded  on  the  plaintiiTs  affidavit  of 
;).  In  an  action  for  money  won  at  play,  the  court  re- 
to  stay  the  proceedings  until  after  the  trial  of  an  indict- 
Bgunst  the  parties  for  a  cheat  {k).  So,  after  verdict  and 
lent,  the  court  refused  to  stay  proceedings  until  after  the 
yf  an  indictment  for  perjury  then  pending  against  the 
iflTs  witnesses  (/).  But,  where  the  plaintiff,  who  was 
ed  for  felony,  brought  an  action  to  recover  money  he 
lenoaited  with  a  banker,  and  which  was  surmised  to  be 
oduoe  of  the  felony,  the  Court  of  Common  Pleas  stayed 
roceedings  in  the  action  until  after  the  trial  of  the  in- 
ent  (m). 

Actions  hnmght  witkoat  Afahority,l  If  an  attorney  bring  in  Actions 
tlon  without  the  plaintirs  authority,  the  court  ^-ill  SL'J'Sfuth^ 
imes  stay  (n)  or  set  aside  the  proceedings  (o).     But  the 
refused  to  compel  to  be  refunded  to  a  defendant  monies 


IT.  Fmmir^  3  DowL  9QV ;   I  {m)  DtaMn  ▼.  Praed,  4  Taunt.  82S. 

clLf77.S.C.  (fi)  DO0  Baft«rv.  Km,  3  DowL  406:  iU>6- 

Hdb-  V.  HarriM,  TUdTa  Pnct.  518.  mm  v.  Baton,  1  T.  R.  62:   Doe  Davis  v. 

tigkitum  V.  iVawrt,  8  D.  &  R.  K^ton,  3  B.  &  Ad.  785:  Sowtar  v.  fVatts,  2 

lit  C.  257,  &  C    See  in  case  of  Dowl.  063 :  and  lee  Newton  v.  Matthewe, 

f,  Oram ▼.  Brwant, 6  M.  &  SeL347'  4  Dowl.  237:  eed  vide  Mudry  v.  Neumum, 

wm  ▼.  Cfav,  1  B.  ai  P.  191.  1  C.  M.  &  R.  44)2;  2  Dowl.  695,  S.  C.  As 

hiMMt  V.  ItWdte,  3  DowL  550:  and  to  the  onoaequcncei  of  an  attorney  de- 

V.  AHtfN.  4  Cast,  578.  fending  an  action  without  authority*  ace 

MM.,  S  Salk.  648L  ante.  Vol.  I.  pw  56L 

wwetdk  ▼.  ArwM,  4  If .  ft  SeL  140;  (o)  See  Habeon  t.  Robfon,  1  T.  R.  08: 

LoCl.  438 :  Rn  ▼•  TVvfManM,  5  Buekte  t.  SUmeh,  1  ChiL  Rep.  194 :  but 

7«||  8D.aER.5B0,S.  C  ■eeVol.I.56,57. 


IV. 

Past  I. 


ByWifcb 


ByCMni 
qneTnut. 


mMaa  tnm  an  exaeatiQii  on  Ins  mtoda,  theidb Aia 
betn  dBindetf  wifthmii  hto rathomy,  and  ke  ntvi 
it  tm  exMOtioii  inoAd,  m  itdidnoti^pwrtkitai 
was  inadTOii  (p). 

And  whero  an  altonie^lnmiriitaaaflfeiaifaaw 
hiidMiid*a  nama^  (tke  wile  livuig  aMit  horn  btt 
withoat  authority  from  tke  latter,  tae  eomt  lefiM 
the  piooeediii&  althovig^  the  haaband  joined  flie 
intlwiypliflal£»(f);thmMh,inalat»eaa>,theeei 
the  proeeedioga  to  lie  atavM,  nntfl  an  indemnity  « 
t]iehDtband(ffO.  The  wile  of  a  hmatie,  wlm  hae  i 
tee,  haa  a  anmoient  implied  authority  to  aae  in  ti 
the  lunatic  lor  dehts^dne  to  him(«). 

And  in  other  caaoe,  m^  where  a  tmimifm  Inn 
action  in  the  name  of  hia  tmatee;  or  in  the  cam  c 
ants  or Jmnt^oontraeton^  or  Jeijiii-oontnetoia  and  tl 
of  bankmpt  dee.;  joint-eontiaotqn ((),  wb(tn  oat 
to  nee  the  other^a  name  in  a  soit;  the  eoort  will  w 
eeedings  npon  the  afij^ieation  even  of  the  tniitee»  I 
ing  j>eniMia  temporarily^  until  aoch  tmatee^  tif^ht 
ujainat  theooeta  of  anonaoit,  or  TerdietagainBthi 
these  caaoe,  a  demand  of  indemnity  ooght  to  he  i 
applying  to  the  court;  othenriae,  at  leaat,  the  coi 
give  costs  of  the  application  (e). 

An  aseiniee  of  a  debt  has  a  right  to  use  the  assif 
in  suin^  for  it;  and  it  is  a  sufficient  authority 
toniey  if  he  be  instructed  by  the  former  to  commei 
inK8(jr).  But  the  court  would,  probably,  com 
indemnify  the  assignor,  by  staying  proceedings 
indemnity  was  given. 

Where  a  plaintiff  had  been  delirious,  and  on  ap 
coverine  he  brought  an  action  against  hb  bankei 
money  belonging  to  him  in  their  hands,  the  coui 
oblige  him  to  give  an  indemnity  to  the  bankc 
ment  by  them  to  him  of  the  sum  for  which  Um 
brought  (jf).  We  have  seen,  that  the  wife  of  a  1 
sue  in  his  name  (mpra). 

Where  one  of  several  plaintiffs  dissented  fro 
an  action  of  replevin,  the  court  refused  to  interpc 
ing  out  his  name  unless  upon  a  suggestipn  of  frau^ 

Where  the  Where  the  Attorney  is  Uncertifieated,  ^J]  If  tl 

^ncoSScated  ^">^f  ^^  ^  ^®  name  of  an  attorney  not  duly 
certificated,  the  court  or  a  judge  will  stay  the 
until  a  proper  attorney  be  appointed  (auto,  36). 


By  AMignee 
or  Debt 


By  Lunatic, 


Where  one 
Plabitur  di»- 
tentx 


*& 


ip)  Stmthept  V.  JSnery  (or  Ftrmin),  5 
DowL  S57t  3  BiDg.  N.  C.  301,  S.  C 

{a)  Chamben  t  DomMmm,  9  East,  471 : 
aadi 


V.  arnUh,  8  Chit  Rep.  nas. 

(r)  Morgan  A  W\fii  v.  Thtmmt,  2  DowL 
332:  8  C.  dc  N.  368,  &  C-  Hmrriaon  v. 
AHnmtd,  4  DowL  381;  1  H.  &  W.  319, 
&C. 

(«)  Rotk  T.  State,  7  DowL  82. 

U)  WhiUhmd  T.  Bughm,  2  DowL  238  ; 
2  C.  ft  M .  318,  &  C 

(m)  See  Sfic^r  v.  ToM,  1  DowL  306 :  2 
C.  ft  J.  163:  2T7r.  172.  &  C:  WMta- 
hmd  ▼.  Huffhm,  2  DowL  856s  >  C  * 


M.   318,  &  C- 

Blng.  23;  3  M.  *  SooM 

735,  S.  C:  SmHIe ▼.  JUhm 

380:  eme,  730^    In  en* 

suflHeieDcy  of  the  hwlwmil 

fened  to  one  of  tlw  mam 

(r)   See  as  to  tlM  dM 

where  d^ftnda$m   aneHa 

Huntkif  ▼.  Btdmer, Bum 

(X)  Ptdtfbnt  ▼.  AHM«i 

(y)  wmmm»  ▼.  Stattlh.  ] 

(z)  JEmorirT.  JfinHiw, 

M.  A  Soott,  3S«;  SDowL 


SUq^  ProeeediM^.  997 

AcUcms  ftf  Oommam  In/bnmert.']  In  all  suits  by  a  _  Cmaw,  k. 
fonneTy  within  stat.  21  J,  1,  c.  4  (a),  commenced  hiPeniUAe- 
rior  conrtSy  the  proceedings  will  be  stayed  upon  tJomigCoro- 
6).    So,  if  an  action  on  a  penal  statute  be  brought  ^^  ">«*»- 
roper  mode  of  proceeding  is  by  information  and 
c&re  a  justice  of  peace,  the  court  will  stay  the 
Actions  for  penalties  on  the  Lottery  Acts  must 
in  the  Court  of  Exchequer,  in  the  name  of  the 
neial  (e) ;  if  commenced  in  one  of  the  superior 
)rocc«aing8  will  be  staved.    And  the  same  as  to 
snalties  on  the  Stamp  Acts(<f).    And  see  the  7^8 
.  57,  61 ;  6  G^.  4,  tf.  100, «.  73,  as  to  penal  actions  for 
nst  the  laws  of  excise  or  customs.    In  an  action 
.  2,  e.  24,  for  bribery  at  an  election,  the  court 
roceedlngs ;  because  the  plaintiff  had  been  guilty 
elay  in  prosecuting  the  action  («) ;  and  even  after 
'  have  stayed  proceedings,  upon  the  clause  of 

I. 

r  5f  (hUlaws  and  alien  Enemies,'}  The  court  have  in  Actiom  bjr 
ooeedings  after  judgment  recovered  aud  affirmed  2kn*£De!^ 
'  error,  on  the  defendant's  bringing  the  debt  and  miea. 
irt,  the  plaintiff  having  been  outlawed  in  another 
if  the  defendant  were  to  pay  the  money  to  the 
might  be  paying  that  whicn  the  crown  would  be 
lave  paid  over  again  (^).      But  the  court  have 
y  proceedings  upon  the  ^und  that  the  plaintifis, 
had  become  alien  enemies  (A). 

'  Offonui  BankrupteA  Under  the  6  G,  4,  c.  16,  in  Actions 
h  authorizes  the  discnarge  of  a  certificated  bank-  ^2*'  ^*°^' 
a  execution  for  a  debt  provable  under  his  com-  ^^ 
court  has  incidentally  a  power  of  staying,  before 
roceedings  against  sAh  a  bankrupt  for  such  a 


laeesJ]  In  an  action  on  a  promissory  note,  the  inotherCaaec 

I  a  rule  to  shew  cause  why  tne  proceedings  should  q„  gro^,^ 
!d,  upon  an  affidavit  that  the  note  had  been  ob-  that  an  Ac- 
>ut  consideration ;  and  that  fact  not  being  af-  {{J"  *'***  **°' 
itradicted  upon  shewing  cause,  the  court  made 

lute  (it).  In  general,  however,  the  court  will  not 
seedings  in  an  action  merely  on  the  ground  that 

II  not  lie(0-  Where  a  client  brought  an  action 
ittomey  for  negligence,  and  recovered,  the  jury 
the  attorney  was  guilty  of  gross  negligence ;  the 
1  brought  an  action  for  the  amount  of  his  bill  of 
mrt  renised  to  stay   the  proceedings  as  to  this 


1. 1.  but  flee  Be  lAtneviUe  v.  PMBipt,  2  N.  R. 

T.  PMter,  I  Str.  415:  97> 

r.  R.  874;  Letgh  v.  Ktnt,  (<)  Ante,  90ft :  Sadler  v.  Cleater,  5  Moo. 

&P.7p(i:  7Bing.7e9,  S.  C 

>4,s.  as.  {k)  Tidd.  530;  Md quaaref 

» c  9B.  1. 10.  (/)  See  Shertvood  v.  Brnfon,  4  Taunt. 

Ute,  3  T.  R.  5.  631t  Tiad.  530  :  SmUh  v.  CurtUf  S  DowL 

UtiHfp,  4  Burr.  2287.  223. 

6  M.  ft  Sel.  347.  (m)  9miA  ▼.  BUt,  9  DowL  SB. 


▼.  mitm,  9  Ka»t,  321: 


iir  ftf  flbtanttBM  kr  MIL 
far ii^  mA^hMJUAi^  UB,  fmOmUd 
itov^  UM  fni0MlibiM%  MQBttMlittta'kiKkMvk%l 
faA0nto&  atadTdf  AMilULoBial^towMr 
the  JQtaiNid  te  MML  ^»u£>tt  Itti  cMilMa  ^ 


£htt 

r  m  mMm  be 
wlMi  U  bMtt  fl*  oIFmiiA  iHimttfl  is  ft 


SiHtt 


frr( 


Oi 


fafHMTl 

the  ,iipiie  pftrtSn^  tlie  eouH^  H 


T;.T^.Tr«^  aeporftod  tibe  nIH  ee  4  nMrify  ifi 
iTSS^  teQon  Inoq^  MMm  Mm  «l  tin 
MtioiL  the  Com  of  CoHitoMi  Fleei 


^uim  toe  oiU  WM  cnwMUM  hsl 
i  iiMii  Ilk  llMrirasId  iatadtoeli 


iBACtlOB 


If  en  eedon  he  hmo^  poB&g 

egie^  iheU  ognete  jw  ft^j  OT  IMweedia^ 


eontiaty  to.  geod  nra,  tltt 


|f#i«    so  when  ft  Jw 
^etthefq^eHioii   ^ 


ftfftteivultta 
heemvithte* 


ihe  eeaee  wee  to  he  put  ea  end  to^  toe  eoint  vff 
the  pkintUf  efterwaidi  to  piretoed(r). 


WhatAfiiMch 
of  a  Rule 


•laying  pio-   ceedingy  e?en  a  motion  to  enhoge  another  rule  hi 
c«atogt*        is  a  breach  of  the  mle  staying  prooeedEBge(t); 


(m)  i*tmmik  ▼.  J^t^Wt  1  1^1 
and  Me  VoL  1.407. 


(M 


IT 

CM 

(o)  See  JMnr  >.  Oaftiw,  1  Chub.       (f)  TUd.  tth^^d^Mei  1 
tM:  and  ToL  I.  an     See  M  to  tide   7»t  9mn%mvm  y.  a—iw 


Y. 


being  a  good  deteee  to  the  MtloB 
of  eetomtd,  BaiNmii*  ▼.  ~ 
N.C.4I|5l 
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CHAPTER  XI. 
iirnaiPLEADBR. 


Chap.  xi. 


following  important  provisions  hare  been  enacted  by  i  ft  t  w.  4, 
r^t  W,  4,  c.  68,  for  the  purpose  of  enabling  courts  of  *^  ^ 
pwB  relief  against  adverse  claims  made  on  sheriffs  and 
and  persons  having  no  interest  in  the  subject  of 


X  MeUrf  of  PenoHS  m  general  against  advene  Claims^ 
909  to  1003. 

2.  Rt^ef  of  Sherifi  and  oiker  Ofieers  againtt  adverse 
Ctaims^  1004  to  1011. 


Sect.  1. 

Belief  of  Persons  in  general  against  adverse  Claims. 

Imm  1st  section  of  1  ^  2  W,  4,  e.  58,  after  reciting  that  *^  it  Advene 
m  happens  that  a  person  sued  at  law  for  the  recovery  of  ^SSJIJ  ^ 
My  or  goods  wherein  he  has  no  interest,  and  which  are  also  intezpkMi. 
hied  ofhim  by  some  third  party,  has  no  means  of  relieving  Jj^J^j*™*  **' 
Melf  from  such  adverse  claims  but  by  a  suit  in  equity  suyed^ 
liHfc  the  plaintiff  and  such  third  party,  usually  called  a 
loC  inteipleader,  which  is  attended  with  expense  and  delay ;" 
rnmedv  thereof  enacts,  **  that,  upon  application  made  by 
en  benalf  of  anv  de/indant  sued  in  any  of  his  Majesty's 
Uts  of  law  at  Westminster,  or  in  the  Court  of  Common 
ins  of  the  county  palatine  of  Lancaster,  or  in  the  Court  of 
lest  of  the  county  palatine  of  Durham,  in  any  action  of 
imnpsit,  debt,  detinue^  or  trover,  such  application  being  made 
fear  declaration,  and  before  plea,  by  affidavit  (a)  or  otherwise, 
•ving  that  such  defendant  does  not  claim  any  interest  in 
^  subject-matter  of  the  suit)  but  that  the  right  thereto  is 
limed  or  supposed  to  belong  to  some  third  party  who  has 
Kd  or  is  expected  to  sue  for  tne  same,  and  that  such  defcnd- 
tt  does  not  in  any  manner  collude  with  such  third  party, 
U  IB  ready  to  bnng  into  court  or  to  pay  or  dispose  of  the 
bject-matter  of  the  action,  in  such  manner  as  tne  court  or 
y  judge  thereof  may  order  or  direct,  it  shall  be  lawful  for 
s  court,  or  anv  judge  thereof,  to  make  rules  (6)  and  orders, 
Uing  upon  such  third  party  to  appear  and  to  state  the  nature 
td  particulars  of  his  claim,  and  maintaih  or  relinquish  his 
lim,  and,  upon  such  rule  or  order,  to  hear  the  allegations  as 
ell  of  such  third  party  as  of  the  plaintiff,  and  in  the  mean- 
OM  to  stay  the  proceedmgs  in  such  action  (c^,  and  finally  to 
'der(6)  such  third  party  to  make  himself  defendant  in  the 

l*)SMfiirm,  Clitt.Foniu,88lSL  i*lefl«,  notice  of  moUon  intnt  be  given,  if 

^  M.  017.  the  rule  be  faitended  to  operate  m  a  stay 

*()  la  Oe  Kxchequtr  tod  Conmoo    of  proceMiiiigi.  (See/oif,  ICMff). 
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Book  it.   >>ine  or  some  oHhn  MtUm,  or  to  viooeed  to  tridv 

pabti.'    moFO  fmgmed  iume  or  itniti^d)^  and  also  to  diiMt  ^ 

the  p«rtie0  ahall  be  plaintiff  or  ^fondant  on  Mwh  tnl 

tlie  eotumU  of  the  plmtUU^  and  sach  third  part^ ,  tki 

orattomiesy  U>  dupom  ^  tile  mmit9  €f  tkm^  MmM^  % 

mime  the  $ame  m  a  nmmeny  wamwr,  and  to  make  i 

m/Ssff  oimI  ordert  ihereiny  as  to  ooKi  and  atf  •<&«' aafli 

appear  to  be  just  and  reasonable*' («][. 

jndfRMBt  Bj  sect,  2,  **  the  judgment  in  any  such  aetioa  oi 

t^JDmMM  may  be  directed  by  the  court  or  judge,  and  the  dedi 

court  or  judge  in  a  eununary  manner,  diall  be  find 

elusive  against  the  parties^  and  all  persons  claiming 

or  under  them." 

ckimofPir.     By bkL 3^  ** ii  mieh  tkM par^ skaU mi Ofpear 

S^I'jiSSS!^  ^6  o'  ^^^  to  maintain  or  relinquish  his  cUm,  1 

serred  therewith(/).  or  shall  mealed  or  r^mm  Is  c 

ofMf  ntle  or  order  to  be  made  aft^  appearance,  it  sh 

ftil  for  the  court  or  judge  to  declare  such  third  pan 

persons  clsiming  by,  from,  or  under  him,  to  be  Ar « 

from  proeecvUma  ms  dam  offoitui  Ifo  origmttd^ 

executors  or  aJuninistraton^  (saying  nevertheleas  i 

claim  of  suchlAtf^ooftf  against  the  sIom^^  and 

to  make  such  order  oetween  such  derendant  and  th 

as  to  coete  and  other  matters,  as  may  appear  jut 

sellable." 

Order  of  By  sect.  4,  **  no  order  shall  be  made  in  pursna 

iSSdS!^  **  act  bpr  a  single  iudge  of  the  Court  of  Pleas  of  the  a 

*c.       '      palatine  of  Durham,  who  shall  not  also  be  a  judg 

the  said  courts  at  Westminster;   and  that  every  c 

made  in  puisuance  of  this  act  by  a  tingle  judge^  no 

open  court,  shall  be  liable  to  be  rescinded  or  oik 

courtf  in   like   manner  as  other  orders  made  b; 

judp." 

Judge  may         By  sect.  5,  **  if  upon  application  to  9^  judge  in  ti 

t»to*Ste^'  stance,  or  in  any  latter  stage  of  the  proceedings,  he  i 

Court  the  matter  more  fit  for  the  decision  of  the  courf, 

lawful  for  him  to  refer  the  matter  to  the  court;  and 

the  court  shall  and  may  hear  and  dispose  of  the  si 

same  manner  as  if  the  proceeding  had  originally  c 

by  rule  of  court,  instead  of  the  order  of  a  judge." 

Prooeedingf        By  sect.  7,  **  all  rules,  orders,  matters,  and  ded: 

tmd^^e-    ™^^  ^^^  ^on%  in  pursuance  of  this  act,  ^excep 

ooid,  &c       affidavits  to  be  fileo),  may  together  with  tiie  dec 

the  cause  (if  any)  he  entered  of  record^  with  a  n 

margin  expressing  the  true  date  (^)  of  such  entry, 

that  the  same  may  be  evidence  m  future  times,  i 

and  to  secure  and  enforce  the  payment  of  costs  direc 

such  rule  or  order;  and  every  such  rule  or  ordei 

shall  have  Wie  force  and  effect  of  SLJudgmenty  (except  oi 

coming  a  charge  on  any  lands,  tenements,  or  hereditai 

and  in  case  any  costs  shall  not  be  paid  within  fifteen 

notice  of  the  taxation  and  amount  thereof  given  tt 

,  (tf)  Ai  to  the  prooeedln«  on  a  Mcned  (g)  See  Lambbih  ▼.  Bmn 

iasue.  lee  ante,  VoL  1. 6M.  186 ;  8  BfauL  N.  C.-  14S,  8. 

(tf)  lAcSW.4,cW,s.l.  (A)  SmifiS,ltwouldtol 

(/)  See  fimn  of  rule.  Chit  Foniu,M7.  At  2  V.e.  110,  a.  IS. 
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'^^io  Mj  the  same,  his  a^nt  or  attorney,  execuiitm  may  chaf.  xu 
*  ibr  tae  aame  by  fieri  facuu  or  capuu  ad  satu/acimdumy  ^*"'  '• 
Jted  to  the  case,  together  vfith  the  costs  of  such  entry,  and 
« exeeation,  if  by  fieri/dcias;  and  such  writ  and  writa 
hat  k$U  <m  the  da^  of  i9»uxng  the  Mome^  whether  in  term 
lciitioa(A) ;  and  the  therif  or  other  ofieer  executing  any 
writ  shall  be  entitled  to  the  same^Ssf,  and  no  more,  as 

toy  similar  writ  grounded  upon    a  judgment  of  the 

ft 

s  set  is  confined  to  the  actions  therein  mentioned,  viz.  What  Actkxu 
vanity  debt,  detinue,  and  trover;  and  therefore,  where  JJlJh^^ 
danktion  contained  a  count  in  eaee  as  well  as  trover.  Act. 
art  would  not  interfere  (t).      It  does  not  take  away 
rty's  remedy  by  bill  of  interpleader  in  equity;  but, 
las  proceeded  in  equity,  the  common  law  courts  will 

general,  afterwards  interfere  (j).    It  applies  only  to 
to  propertY,  in  its  nature  distinct  and  tangible,  and 

actions  ior  unliquidated  damages  (it).  1  rover  for 
eds  is  not  within  the  act(/).  Nor  is  a  contested 
to  a  reward  advertised  for  the  apprehension  of  a 
•^.  And  w^here  a  party  gave  a  promissory  note  for 
dne  by  him,  which  note  was  deposited  with  a  third 
as  trustee  for  the  creditor,  and  an  action  was  brought 

by  the  trustee,  relief  was  refused,  though  an  action  by 
liter  was  anticipated  (n).  An  action  nmst  be  brought 
iie  court  will  interfere ;  a  mere  threat  of  an  action  is 
ieient  (o) :  where  the  defendant  obtained  a  rule  under 
,  upon  the  suggestion  that  a  third  party  claimed  the 
',  in  his  hands  n>r  which  he  was  sued,  and  it  afterwards 
»d  that  the  defendant  had  no  just  expectation  that  he 
be  sued  bv  the  third  party,  the  court  discharged  the 
th  costs  (p),  A  defendant  who  is  sued  for  the  recovery 
wrty  in  Iiis  possession,  in  which  he  has  no  interest,  but 
is  claimed  by  a  third  person,  cannot  apply  to  be 
1  under  this  act  against  the  claims  of  the  plaintiflP  and 
1  third  party,  if  he  has  taken  an  indemnity  from  the 
it;  for  he  has  thereby  identified  himself  with  the 
it  (a),  and  the  act  expressly  excludes  defendants  who 
:  with  the  third  party.  So,  if  a  defendant  ofhciously 
aes  in  the  affairs  of  another,  and  so  has  placed  himself 
fficulty  between  adverse  claims,  the  court  will,  in  its 
ion,  generally  refuse  to  relieve  him(r).  In  a  joint 
of  trover  against  two  defendants,  one  of  them  who 
no  title  to  the  goods  is  entitled  to  the  benefit  of  the 
A  party  may  be  a  claimant  within  the  act,  although 
ms  a  lien  on  the  goods  against  all  parties  (^).  And 
goods  consigned  to  A.,  and  warehoused  at  the  Loudon 

were  claimed  by  B. ;  and  the  Dock  Company,  having 

alto  the  3  *  4  W.  4,  c  67.  •■  S.  (o)  Parker  v.  lAtmeU,  2  DowL  fiS3. 

WMV  ▼.  ttaWimra,  5  DowL  149.  ip)  Harrimm  v.  Pa^ne,  2  Hodgo,  107> 

MWT.  Omude,  1  Dowl.  305:  Ar-  (v)  Tucker  v.  MorrU,  1  DowLSaO;  1  C. 

J^  1  Bing.  N.  C.  780;  1  Scott,  fr  M.  73,  S.  C 

(r)  Bekher  v.  Smith,  9  Bbig.  89;  2  M.  ft 

ifcr  y.  Mektimm,  6 DowL  &I7.  ScoCt,184,  &C 

k  ▼.  PTAMter,  1  Gale,  183.  =  (#)  GioMifM  v.  White,  I  llodoeii.  380. 

mt  ▼.  F^,  4  DowL  135:  CbOier,  (t)  Cotter  v.  Bank  qf  Enffkmd,  2  DowL 

IMS.  904.  7SS;  3M. &  Scott,  ISO,  &  C 
««t  ▼.  JtfMr,  7  DowL  583. 
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IT.  iMniind  «n  iiidiwnirftT  of  A.,  tlw  ofigiml  Ml^fi 
^^"^  .  deliT«riiig  than  to  hfin.  A.,  nloMd,  and  Wswk 
of  tTOTor,  with  ooante  m  ipoolal  dHupge  ftr  fb 
on  motion  by  the  eompany  lor  relief^  nntettit  h 
Aety  B^  not  mpearing  vpoii  dve  noooe^  the  eont 
tho  ohim  of  B.  agdnat  the  oompu^  was  tend; 
A.  ought  not|  hv  ttMon  of  that  mi,  to  be  fnd 
leeoveriog  Unr  ms  vpmUL  damage,  if  aiqr(«).  Bi 
wharfinger,  Minat  whom,  an  action  of  ttover  wi 
and  who  letauied  poaaeerion  of  the  good^  the  Mb 
action,  nnder  a  daim  of  Uen,  applied  to  the  eevt  1 
party,  who  elaimed  in  opporitkm  to  the  ytaiiitilf, 
made  defendant  in  hia  atead,  and  pay  off  nii  Hen; 
thonght  the  case  not  within  the  art,  the  drfbndi 
aettinff  np  a  daim  («). 
DmMfoa  « to  If  We  parly  who  haa  no  inteNat  ia  aoed  by  thi 
^S£^ii^  clahnanta  in  two  diilereht  oonita^  he  muat^  to  nil 
PnoeeiUiigt.  nnder  the  above  act,  if  he  ^|diea  to  the  ooBit^oht 
botheonrt8  0r)w  And  if  part  ofaanmel^med  bf 
haa  been  paid  to  one  of  them  before  an  adTetaa  e 
the  adverM  daimant  has  a  right  to  haTe  the  wh 
claima  paid  into  eonrt^  on  the  holder^a  ^^lyini 
under  the  act(jf).  On  an  application  to  a  jndce  a 
under  the  Interpleader  Act,  an  order  having  oeei 
consent  of  all  parties,  tb  refer  the  cause,  on  certain 
barrister,  instead  of  an  issue  beine  directed,  the  c( 
to  grant  a  rule  nm  for  Varying  the  order,  by  int 
fresn  term  into  the  reference,  m  consequence  of : 
which  one  of  the  paHies  (an  administratrix)  hi 
since  the  hearing  at  chambers  (;;).  And  where  tl 
in  an  isfltie  directed  tinder  the  act,  does  not  pro( 
trial  of  it^  the  court  Will  not  jpermit  another  pei 
to  be  substituted,  without  making  the  plaintiff  or 
pointed  a  party  to  the  rule  (a\ 

Until  tne  judgment  in  the  action  or  issue  i 
neither  of  the  parties  is,  in  general,  secure  aga 
claims  by  the  otner  for  the  same  matter  (b).  Unti 
is  signed,  money,  which  has  been  paid  into  court  < 
issue  under  this  act,  will  not  be  allowed  to  be  ta] 
the  successful  party  (c).  The  rule  to  take  the  m 
court  is  fUsi  only,  m  the  first  instance  (d). 
Cats  in  ordi-      If  the    party   making    the    application    und< 

naryCaaes.      ^^  j^^^  ^^^    j^g    ^jy^    j^    ^j^^    ^^^    instance, 

his  costs  of  the  application  out  of  the  iiind  or  ] 
the  goods  in  dispute,  and  the  party  ultimately  u 
will  have  to  repay  them  ^e) ;  and  it  seems  that 
to  proceed  of  tne  party  in  the  wrong  doea  not 
right  of  the  applicant  to  receive  his  costs  out  of 
and   the   successful  party  will   be   left  to   his  i 

(tt)  Lifeok  ▼.  tondm  Atde  CbMngnr.  4  DowL  79B:  S  Moo.  &  St 

B.  &  Ad.  378:  ice  OnwOimif  t.  Thorn-  Binf.  634,  5.  C 

ton,  8  MyL  &  Cr.  1.  (e)  See  Id. 

(JT)  BraMBck  t.  SMA,  9  Bing.  84  ;  2  («0  aimk^  ▼.  Arry,  1  H. 

Moa  a  Scott,  131,  S.a  (e)  Piarlur  v.  Ikmm, 

(lr)>4«0nv.  GMiy,3l>oWl.  143.  Cotter  r.  Bmtk  ^  Mbtgtmti, 

(t)  Dnke  v.  Bnum,  8  M.  Ai  R.  STOl  Moo.  ai  Se.  180,  S.  C.-  O 

(«)  LkkUiY,  BitMto,  ftI>owl.  844.  «oi*.  8  DowL  730;  3  Moo. 

{b)  C^&p&  V.  Lsod  SiMltIng  Ommp««,  I  &  C-  Agmr  ▼.  Bhyk^ii,  1 
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i  dedttbtion,  even  though  the  party  in  the  wrong  chap.  xt. 
f)k  In  a  case  where  he  was  offered  an  indem-  ^*"''' 
nued  it&  the  court  would  not  allow  him  his 
general,  if  the  claimant  does  not  appear,  the 
order  hhn  to  ]>ur  the  costs  of  ajiplymg  to  the 
h  costs  to  he  paid  out  of  the  fiind  in  dispute  (A). 
il  part^  is  entitled  to  his  costs  of  applying  to 
ey  out  of  court,  or  to  have  the  property  in  dis- 
1  to  him  hy  the  stakeholder,  though  he  has  not 
plied  to  the  opposite  party  (t^. 

«  as  to  making  the  entry  in  pursuance  of  the  Etttermg  Pro- 
enL  taxing  ccwts^  and  suing  out  execution,  &&  r^^^^e^ 
\j  Mr.  Chapman  in  his  second  Addenda  to  his  cutkm,'&c. 
IS  as  follows: — The  enltf^  must  he  upon  a  juda- 
nmemgwUh  the  deelaratum  tn  the  cause  lifanji); 
e  ruUy  wrdety  cr  decision  of  the  court  or  judge  on 
I.  Make  out  a  docket--paper(l),  Tate  the  roll  to 
i0fv,  who  will  number  the  rou.  He  will  make  the 
md  the  roll  must  then  be  carried  into  the  treasury 
mner  as  judgment-roUs  are.  When  costs  are  given 
order^  the  party  entitled  to  such  costs  must  ootain 
r  an  appointment  on  the  rule  to  tax  such  costs;  a 
e  and  appointment  must  beserved  the  dify  prior  to 
^  costs  on  the  opposite  attorney.  After  taxation  of 
9  in  writing  (I)  must  be  given  of  the  amount  of  costs 
party  ordered  topc^  the  samSy  or  to  his  attorney  or 
the  costs  are  not  paid  within  fifteen  days  after  such 
facias  or  capias  ad  satisraciendum  (m)  may  be 
samsy  and  the  party  may^  in  addition  to  the  costs 
'or  the  costs  of  the  fieii  &cias,  but  not  for  the  costs 
The  fifteen  days'  notice  must  he  given,  whether 
attorney,  or  agent,  attend  the  taxation  of  costs 
lost  effectual  way  of  giving  notice  of  the  amount 
3d  on  taxation  will  be,  by  service  of  a  copy  of 
irt,  with  the  master's  alloetUur  for  costs  thereon, 
required  to  pay  the  same,  his  attorney,  or  agent, 
sement  stating,  that,  unless  the  amount  allowed 
dd  within  fifteen  days,  execution  will  be  issued 
ery  thereof.  The  notice  does  not  rec[uire  per- 
(n).  It  may  be  here  added,  that  a  judgment, 
oict  on  a  feigned  issue  under  the  Interpleader 
entered  up  as  sect,  7  of  that  act  directs,  and  a 
led  in  the  ordinary  manner  on  such  issue  will  be 
>plication  to  the  court  (o). 


f,  4  Bing.  N.  C.       {k)  Chan.  II.  AddeiKU,  p.  162. 

(/)  See  form,  ChiL  Foniu,  fiOO. 
nrkUt,  1  Hodges,  308.  (m)  Id.  591. 

Mper,5  DowL  647.  (n)  Chapman'f  Second  Addenda  to  hit 

RMerv,   7  DowL  506  :    Practke,  102  to  106. 

,7  DowL  310.         (o)  DickeH$on  v.  Ern,  7  Dowl.  7S1. 


1004  Interpleader. 

Book  it. 

P^»T '-  Sect.  2. 

Relief  of  Sherifs  and  other  Offioert  againtt  adverae 

Relief  of  She-     Beforb  the  passing  of  the  1^2  FP.  4,  c.  58,  if  th< 
ft!re*&?"    ^^  goods  taken  under  an  execution  were  in  dispu 
w.  4,c«e.     quently  happens  in  the  case  of  hankruptcy,  &c.,  * 
upon  the  suggestion  of  this  or  any  other  reasonable 
the  sheriflP,  would  enlaige  the  time  for  making  t] 
until  the  right  were  tried,  or  until  one  of  the  parties 
the  sheriff  a  sufficient  indemnity  (/?).    This,  noweTi 
to  be  considered  a  general  rule  ;   but  the  indulj 
granted  only  in  special  cases,  under  particular  circv 
because  the  sheriflP,  w^here  the  property  is  in  dispt 
as  he  still  may,  summon  an  inquest  to  say  whoee  pro 
before  he  returns  the  writ.     But,  in  all  cases  where 
arose  from  a  point  of  law,  and  not  ftt>m  mere  matt 
the  court,  upon  application,  would  enlaive  the  time  1 
the  return  (^)  ;  tnerefore,  where  the  doubt  was^  wh< 
seized  under  Aft,  fa,  were  not  covered  by  an  extent 
sued  out,  the  court  enlarged  the  time  for  making 
to  the  Ji,  fa,,  for  the  pur|>ose  of  inducing  the  pla 
into  the  Court  of  Exchequer,  and  there  contest  tne 
right  with  the  crown  (r).    The  sheriflP  or  officer,  i 
fit,  notwithstanding  tne  act  of  1  cV  2  IV.  4,  c,  51 
heretofore,  apply  to  the  court  to  enlarffe  the  time : 
his  return  :  and  in  some  cases,  not  witlnin  the  act, : 
cation  would  be  expedient. 
Relief  of  She-      Now,  however,  a  much  more   eflPectual  relief  is 
pi«^'uindcr  sheriflp's  and  other  officers  in  such  cases  by  the  abo^ 
I  &  2  w.  4,     tion  0,  of  which,  after  reciting  that  "  difficulties 
^-  ^  arise  in  the  execution  of  process  against  goods  an 

issued  by  or  under  the  authority  of  the  said  courts 
of  claims  made  to  such  goods  and  chattels  by  f 
bankrupts  and  other  persons  not  being  the  parties  agt 
such  process  has  issued,  whereby  sheriflPs  and  other 
exposed  to  the  hazard  and  exi)euse  of  actions;  ai 
sonable  to  aflPord  relief  and  protection  in  such  « 
sheriffs  and  other  officers,"  enacts,  "  that  when  any 
shall  be  made  to  any  goods  or  chattels  taken  or 
be  t4iken  in  execution  under  any  such  process,  or 
ceeds  or  value  thereof,  it  shall  an^  mav  be  lawful  to 
court  from  which  such  process  issued,  upon  applic 
such  sheriff  or  other  officer  made  before  or  after  th 
such  process,  and  as  well  before  as  after  any  action 
against  such  sheriff  or  other  officer,  to  call  befor 
rule  of  court  (m),  as  well  the  partv  issuing  such  pre 
party  making  such  claim,  and  tfiereupon  to  exen 
adjustment  of  such  claims  and  the  relief  and  prote« 
sheriff  or  other  officer,  all  or  any  of  the  j>ovvers  ai 

(p)  SemlK  Wetta  v.  Vickman,   7  T.   R.        «r)   WeO*  v.    Pidb*MM. 

174:  ^uujo  V.   Tunbridffti,  2  W.  HI.  I(l<>4,  Thumtvn  v.  Thurthm,  7  T 
1181 :  and  aee  Kin  ft  v.  Bridfr*,  7  Taunt.        is)  See  form  of  affidarit 

2<M  ;    1    Ring.  71,   &  C;    Bematcfmi  v.  SOU. 

Farebrother,    7  B.  &  C.  379  :    Beavan  v.        ir)  Grren  v.  Bnmm,  3  Di 
Dau'mm,  4   Moo.  &P.  lUfJi  6  Ring.  5G(>.        (ui  See  form  of  a  rule, 

S.  C:  TIdd,  9th  ed.  I017.  589:  Parker  v.  Booth,  1  Mo 

(q)  See  Gwrge  v.  Rirch,  \  TvnxixV.  %%5.  H  ttlo^.  8S«  S.  C 
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efore  contained,  and  make  such  rules  (v)  and  de-    chap.  xi. 
lall  appear  to  be  just,  according  to  tne  cireum-     ^*"-*' 
[ie  case ;  and  the  costs  of  all  such  proceedings  shall 
cretion  of  the  court.*' 

be  1  ^  2  F.  c.  45,  «.  2,  *'it  shall  be  lawful  for  any  Appiiettkio 
e  Courts  of  Queen's  Bench,  Common  Plea»,  or  ^^^ 

with  respect  to  any  such  process  ibued  out  ofchamben. 
le  courts,  or  for  any  judge  of  the  said  Court  of 
eas  of  the  county  palatine  of  Lancaster,  or  Court 
he  county  palatine  of  Durham,  (being  also  a  judge 
ie  said  three  superior  courts),  with  respect  to 
id  out  of  the  said  courts  of  Lancaster  and  Dur- 
iTely,  to  exercise  such  powers  and  authorities  for 
d  protection  of  the  sheriff  or  other  officer,  as  may 
:  tne  said  last-mentioned  act  be  exercised  by  the 

courts  respectively,    and   to  make    such  order 
hall  appear  to  be  just ;  and  the  costs  of  such  pro- 
I  be  in  the  discretion  of  such  judge  (x). 
',  will  not  interfere  under  this  act  for  the  sheriff,  in  what  caie 
stual  claim  to  the  property  has  been  made ;  and  JI^q*^^  ^ 
lust,  it  seems,  be  ot  such  a  nature  as  may  be  fol-  not. 
I  action  (y) ;  though  an  action  need  not  be  actu- 
it  before  making  the  application  (;;).      And  the 
gire  relief,  though  the  claimant  be  an  infant (o^. 
oe  of  a  fiat  in  bankruptcy  haying  been  issued  is 
snt  to  a  claim  by  the  assignees  (b).    A  person  in 
ssion  of  the  goods  seized  under  Aft.  fa,  against  the 
\  still  a  claimant  within  the  act  (c).    The  fact  of 
ixed  being  in  the  possession  of  a  stranger,  and  not 
idant  asainst  whom  the  execution  issued,  does  not 

dheriff  from,  making  the  application  under  the 
id,  although  the  act,  from  its  language,  may  seem 
view  only  those  cases  in  which  tne  absolute  pro- 
med,  yet  the  letter  of  the  act  will  comprehend  cases 

Where  goods  had  been  taken  by  the  sheriff  un- 

and  sold  by  him,  another /?.  fa,  having  issued  in 
me  against  the  same  goods,  and  where  a  party 
e  to  the  property  against  both  the  plaintiffs,  tlic 
ind  the  sheriff,  and  complained  that  the  good  s 
>ld  improvidently,  and  in  spite  of  notice  from  the 
K>urt  made  a  special  order  for  relief  of  the  sheriff, 
^  (/).  If  an  execution- creditor  abandons  hb  pro- 
certain  goods  seized  under  a  ft.  fa.  in  favour  of  a 
nd  the  sheriff  still  sells  them  under  it,  he  may 
I  apply  to  the  court  under  the  act  (^).    But  the 

,  CtalL  Fonnt,  589.  been  nuide  to  the  respective  courts  out  of 

f  to  thb  enactment,  .a  which  the  |WOceu  iMued.    {BragfVnHop- 

CTB  had  no  Jurisdiction:  Mm,  i  Dowl.  151). 

,  9  Dowl.  85,  &  C.  .•  Brack-  (y)  Imae  v.  S/dUbtirp,  KTBhig.  3;  3  Moo. 

N  3  Dowl.  180:  Smith  t.  &  Scott,  341;  2  Dowl.  811,  &  C 

,  15;  3  DowL  431.  8.  C:  (:)  Green  v.  Htvwn,3  Dowl.  337. 

4Nev.dcM.358:  Btvmes  (a)  Oaridge  v.  CuUiw,  7  DowL  69S. 

1.  188:  HaUev  v.  IMsnep,  (6)  Bentlew  v.  Hook,  8  DowL  339:  8  C. 

unlCM  where  a  ruie  nUi  &-  M.  48S.  &  C:  Tarleton  v.  Dununehw, 

the  court  to  shew  cauie  5  Bing.  N.  C.  110,  eemb.:  but  see  Barker 

FowaB^r  V.  Lock,  4  Nev.  v.  PMpmn,  3  DowL  5ga 

mm  V.  Obm,  4  DowL  188:  (c)  Barker  v.  D^nee,  1  DowL  169. 

',  1  Hodfea.  189:  8  Scott,  (tf)  AOen  v.  CfMon,  8  DowL  898. 

if  vroean  inucd  out  of  (•)  Ford  v.  Baimton,  1  DowL  357. 

ly  dneetcd   to   the  taxiw  (f)  Howrmm  v.  Bttek,  3  B.  &  Ad.  10& 

t  applkatkm  must  have  igr)  Ba^nlen  v.  Hiir««y,  3  Dowl.  344. 


1006 


.««.  rr.  oonxi  will  not  nBeve  tlM  dtetiff.  imte  Am  mI| 
'*^*"-  liM  pdd  €iT«r  the  proMedb  ^  tlie  eigBttilw  to 
meiit<reditor(A);  nor  wliero  he  has  handed  ofir 
of  the  goods  to  the  pertgr  ehdmiqff  theni(Q;  Mr 
aheriiFpaid  over  the  pioeeedi  of  tae  eseeafian  to 
ment-enditor»  eren  helm  he  had  notlee  of  thech 
even  if  he  be  willing  to  hriiffi  a  aimikr  amodat  infei 
And,  where  the  ahmilF  finduff  the  goodaciaiineil 
party  withdrew^  without  uakinff  any  aeiknre  mdi 
the  court  held,  that  aa  the  ahenff  had  not  in— 
gooda^  and  wm^  therefore^  incapable  of  demerfa 
either  pv^i  he  waa  not  entitled  to  reUef  (ai).  Wl 
pears  tlial  the  iindef«4heriff  is  plaintiff  in  the  aeCloi 
the  writ  of  eaceoation  baa  been  Issaed  and  eiaeeutei 
will  not  interftM  to  r^re  the  dieriff  nnder  the  ae 
the  dieriff  himself  swears^  in  the  naoal  waj,  that ' 
ooUade  either  with  the  exeebtion-csraditor  or  fl 
whom  he  seeks  to  bring  before  the  eoort,  for  the 
of  their  renectiTe  daims  on  the  property  aelaei 
where  the  soeriff  ia  plaeed  in  eireomstaneea  wUe 
an  interest  on  either  nde^  as  where  the  nnoer-dheii 
was  conoemed  for  some  of  the  parties^  or  the  Ilk 
will  they  relieve  him  where  he  has  seised  nndei 
and  the  question  is^  whether  that  writ  ought  to  b 
ence  of  another  (p).  Nor  where  he  has  seiaed  gofk 
tion  which  were  under  a  distrees  for  rent  (7);  bu 
sheriff,  havinff  seized  goods  under  9kfi.fa.^  receivet 
fore  sale  of  the  landlord's  claim  for  rent  in  arreai 
wards  of  a  fiat  of  bahkriiptby,  the  court  held  tha 
nees  were  entitled  to  the  goods,  the  landlord  not  \ 


court^  will,  in  such  a  case,  compel  the  plaintiff  ti 

him  if  he  deny  the  partnership  (f).    If  the  slierj 

guilty  of  neglect,  and  incurred  a  liability  thereb 

will  not  relieve  him  from  such  liability  (in. 

toSUe^""**     It  has  been  said  that  the  sheriff,  before  he  mak< 

qutries  L  to    nation,  is  bound  to  inquire  of  Uie  nature  of  the  • 

the  Claim,      by  the  adverse  partie8(4;^.    And  where  a  levy  w 

the  90th  October,  and  a  claim  was  made  on  the  Is) 

under  a  bill  of  sale  of  that  date,  the  court  dischan 

and  ordered  the  sheriff  to  pay  the  execution-cree 

observing,  that  before  the  sheriff  applied  to  the  con 

at  least  to  have  looked  at  the  date  of  the  bill  of  sal 

(*>  -'^fNtmn"  v.Cbaoiomf,  1  C.ftN.18>;        (p)  Av  ▼•  WMtaa,  1 
\  J^Li^  ^  ^'  Otakm  V.  Ajudarmm,    fitaJtaoM  ▼.  Jmmm^  Id.aOBL 


^  -f^r*^-  -.  (^)  H^fOwn  ▼. , 

J^^^  ^-  *''*^»  *  DowL aW;  « C.  Qmk  y/VLtinl,  Id.  1S7. 

A  M.  418,  &  C  (r)  GMMn  t.  WOkm.  9  ] 

o Jf'  a^Z'  if^'  1  Gale,  soil  4  Dowl.  #)  »Sg!m  tT  OM 

A  li.  118.  ig\   ffniBMt  T.  jMMi^4 

M^*!  w^''^^?"'^'  *  ^^*^^  130;  3  5  N«v.  &  M.MSrT&N 

M.  tt  W.  140,  &  C,  /«!)    JiMiiiiMftmM  w  x^ 

nan,  s  w.  ess,  5.  C  im)  ^-^~  «    h£w1« 

Btag.N.c.ne*,  i8eou»au,a.c  (r)ii.TH!rV33SiS 
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k  need  not  apply  for  (;?),  nor  U  he  bound  to  accept,  an  in-    chap.  xi. 
ttiifty,  if  offerra^a).     If,  however,  he  accept  one,  the  court   y^'^'^' 
L  Hoc  aflerwardfl  interfere  under  thu  act(6\  indeninity. 

lie  application  may  be  made  either  to  tne  court  or  to  a  AnpUauion. 
t^  it  chambers  (c).     If  there  be  two  writs  issuing  out  of  *'"*"  "*****• 
avnt  courtM,  the  application,  if  made  in  court,  must  be  to 
L  courtr^, 

he  a|>plication  should  be  made  by  the  sheriff,  in  a  rea-  Application  lo 
lile  time  after  receiving  notice  of  the  adverse  claim  (e).  ^JJJJJ^y 
ere  the  sheriff  received  notice  on  the  23rd  January,  of  a  ^'  ^^ 
a  to  goods  seized  by  him  under  &ft,Jtt.,  he  was  held  not 
kled  to  relief  under  the  act,  on  an  application  made  after 
iry  Term(/).  And  in  a  case,  before  the  1 1!^-  2  F,  c.  45, 
u  allows  a  judge  at  chambers  Jurisdiction  where  the  claim 
made  in  the  vacation,  the  court  held  that  the  sheriff  should 
)  made  the  application  within  the  first  four  days  of  the 
eedin^  term}  and  since  that  act,  he  should  apply  at  cham- 
within  a  reasonable  time,  and  should  not  wait  for  term; 
in  the  event  of  laches  in  this  respect,  he  will  liave  to 
the  coats  of  both  parties,  and,  perhaps,  he  wi)l  be  alto- 
er  refused  (^).  But  under  special  circumstances  the  court 
Id  interfere  on  a  later  application  (A).  Where  it  was 
e  within  eleven  days  after  Uie  notice  of  the  claim,  the 
t  heard  it(t). 

be  application  should  1)e  supported  by  an  affidavit,  stating  Amdavit  in 
lozure  of  the  goods  by  the  sheriff  under  the  execution,  S"in»o^t  or. 
the  goods,  or  the  proceeds  of  this  sole,  are  in  his  hands, 
the  notice  of  the  claim  by  the  partv  who  made  it  (it), 
such  other  firsts  as  may  assist  in  inducing  the  court  to 
t  the  application.  No  supplemental  affidavit  will  be  al- 
id  after  the  rule  nisi  is  ootained,  and  therefore,  if  there 
been  any  delay,  it  should  be  accounted  for  in  the  first 
aTit(/.)  The  affidavit  need  not  state  that  the  sheriff  has 
e  application  to  the  adverse  claimants  for  an  indemnity (m), 
need  it  deny  collusion  with  them(f»).  The  claimants  mav 
iar  without  taking  office  copies  of  the  affidavits  on  whicli 
rule  was  obtained  (o).  An  execution-creditor  appearing 
I  not  produce  an  affidavit T/?).  But  the  claimant  must, 
e  appear  to  the  rule,  state  the  nature  of  his  claim  upon  an 
lavit  of  the  facts  (y).  An  affidavit,  in  shewing  cause,  may 
worn  at  any  time  before  cause  is  shewn (r). 

nwritey  V.  Ebtrt,  1  H.  &  W.  8)6:  (M  Uxon  v.  AimA,  8  Dowl.  021. 

'T.  Fn§^,  1»  Lq{.  Obft.  18.  (i)  Ski/tper  v.  Lane,  8  Dowl.  781;  4  M. 

Lnp  V.  Champng^t  8  Dowl.  4ft4.  ft  Scott,  8S3,  S.  C 

8w  Ottkr  V.  BouiT,  4  DowL  (fOS.  ik)  Nnrthente  v.   Beoiic/kimp,    1  M.  & 

I  &  8  v.  c.  45,  A.  8  :  amie,  KNIS.  Soott.  IM. 

ikmver.  Hopkmt,  8  Dowl.  151.  (/)  Cooke  v.  jIUen,  8  Dowl.  11;  1  C.  dc 

OncvMix    V.  JtJ»H,   1   DowL   548:  M.  548;  3  Tyr. . *-■»;,&  C. 

»  T.  jVlm,  8  DowL  11;    1  C.  ft  M.  (m)  Cmutley  v.  &>enit  1   H.  &  W.  816: 

JLC:    DLnm  y,  Kiuell,  8Dowl.G81:  WUU   v.   Fupfiv,   10  Leg.  OIm.   18:    Me 

m  T.  Pkipmm,  3  DowL  500.  Letv  v.  Champneyt.  2  DiiwL  454. 

I  IMrwaw  V.  Viaker,  ,1  DowL  507*  (»)  DormiinT  v.  Hin  r  man,  8  Dowl.  424: 

M«  ▼.  Overton,  2  M.  ft  W.  .'i34;  DMAn*  v.  Green,  Id.  fllKI:  tied  vide  Onke 

wL   5«i.  &  C:    and  we  Barker  v.  v.  AHetu  Id.   II;  1  C.  &  M.  548;    3  Tyr. 

m,  3  DowL  .'SM);    1  H.  &:   W.  HO.  .Vin,  &  C:  Andermm  v.  Caikuva^,  1  C.  & 

r  Wilrnirm  v.  OaHayf^d,  2  H.  &e  W.  M.  188;  1  DowL  «•.'«•.  .V.  V. 

1  which  buter  c«e,  the  leisure  of  <o)  Mamm  v.  Hed/thatv,  8  DowL  505. 

oodi  wa«  lonn  before  the  cUihn  wa  (p)  Anfnu  t.  Wiuthm,  .1  M.  ft  W.  310. 

:  aad  the  d«ay  not  being  Mti»rav-  (9)  PwveU  v.  Ijtek,  1  H.  ft  W.  2S1;  4 

■ceountcd  for,  the  court  reftiied  to  Nev.  5r  M.  H5tf ;  3  Ad  ft  K.  315.  &  C 

■  ^bm  dMrifl^  (f )  Brame  v.  Hunt,  8  DowL  3B1. 
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BooKtT.       No  one  has  a  ririit  to  be  heard  agaiait  tht  nbil 

Paw  I.     the  ■hcriff.  unkefbe  ie  ealkd  upon  hfULMmA 

whoMitttMi  fiBustftdaiment;  andif  heisedled  upon  moat  cm 

yjfcSff!    cannot  appear  in  aiiother(«).    Where,  howevWi  dl 

iMft  had  been  obtained,  the  defendant  beenMlMi 

aangneee  were  admitted  aa  partiea  to  the  nik(<). 

Fntmmgi       The  court  will  not,  on  the  hearing  of  the  witio 

S^whm^  be  any  doubt,  try  the  reapeotive  menta  of  thedaii 

P«>tiMa|».     they  will  direct  an  iaioe  to  try  them,  or  elaeaa art 

v^-  the  8heriiF(if ).  In  the  €^|pned  lame  it  aeema  that  tl 

should,  in  general,  be  the  plaintifF,  and  tha  ezeeoti 

the  deiendant(#J.    Or,  instead  of  direetinff  an  ian 

the  court  may  dischaive  the  rule,  in  wMcn  case  tl 

entitled  to  a  reasonable  time  to  return  the  wxH  b 

tachmeni  can  iBsue(jf).  or  with  the  oonaent  eft 

and  the  party  making  tne  claim,  the  court  wDl  db 

merits  or  their  claims,  and  determine  the  same  in  i 

way(«).    Where  the  court  directed  a  ftigned  lam 

the;^  wUl  order  the  proeeedinfls  against  the  dierifft 

until  the  trial  of  the  flaigiMd  lasne  or  action;  and  ii 

time  gi^e  such  directions  respeetiog  the  sale  of  thi 

Implication  of  the  proceeds^  or  Talue  thereof  as  s 

to  oe  just  (a). 

As  to  the  mode  of  making  up  and  proceeding  oa 

see  Vol.  L  644,  &c. 

Where  tome       If  the  advene  claimant  does  not,  upon  the  sh 

^nocippM?.  M^P^Af  <uid  support  his  claim,  the  court  will  bar  i 

'  the  sheriiF.  savmff,  nevertheless,  his  right  against  tlu 

creditor(6).   Ana  if  the  execution-creditor  does  not 

rule  appear,  the  court  will  bar  his  claim  (c)  in  rei 

matters  brought  in  question  by  the  rules,  and  the  r 

not  that  the  execution-creditor  shall  be  barred  of  ! 

generally,  but  that  the  dieriff  shall  withdraw  from 

and  that  the  execution-creditor  take  no  proceedi] 

him  in  respect  of  the  goods  claimed  (c).    Or  if 

have  sold,  the  court  wiU  direct  him  to  pay  over  t 

of  the  sale  to  the  claimant.    Where  neither  the  d 

the  creditor  appeared,  the  court  directed  the  sheri 

much  as  would  satisfy  his  poundage  and  expen 

abandon  the  re8t(€f^.    K  an  execution-creditor  a 

process  against  certain  goods  seized  under  Aji,/a,  i 

the  elaimant,  the  sheriff  may  still  shew,  in  an  ad 

him,  that  the  goods  were  the  defendant's  property  | 

CfMtf  onAp*       The  costs  are  in  the  discretion  of  the  court  (/)• 

IJtoiJoobsr    great  blame  appears  to  attach  either  to  the  exea 

In  generaL      ^'»  ^^^  claimant,  or  the  sheriff,  each  party  will  ] 

his  o^-n  eotCs  attending  the  application  (jjr). 


(#)  Oarlw  ▼.  Lord,  S  DowL  AS.  (6)  See  BrnvUtr  ▼.  

<f)  K<r*T.Chr*«.  4  DowL  383i  pgtkin*  t.  liMrfon,  3  Tjr 

(tt)   MItn  T.   Gibboiu,  8   DowL  392;  108:  Tkoogtad  t.  Mmgm, 

BramrUga  v.  AiUtmd,  Id.  BO:  Bmieock  ▼.  (c)  Doe£  v.  VumwJM,  7 

BHWotamp,  8  Bing.  86;  1  Moo.  &  Sc.  15B,  S  NeT.  ai  P.  TB,  SL  C  :  An 

S.  C:  Shwmm  ▼.  Back,  3  B.  &  Ad.  103.  ft  Ad.  885;   S  Ncv.  a  M.  ( 

(X)  BramHdff  v.  AUhmd,  2  Dowl.  fiO.  aee  i}imniger  ▼.  Hliinw— , 

(y)   Rex  T.  Sktriir  qf  HerffbritMre,  5  {d)  RnbSgh  ▼.  giSilw^ 

DowL  144:  2  H.  ft  W.  122.  SO  298;  5  DowT.  3m»S.a 

{»}  FuH  T.  JBvwfon,  1  DowL  387:  Cur-  (e)  Bmmtm  ▼.  nmwm$ > 

Inote  V.  Foeoek,  ft  DowL  381.  (/)  SecC  & 

(a)  lidd.  New  Pract  WOi  (g)  If oHImI  ▼.  Cak«%^ 


Inierpieader.  lOQ 

court  discharge  the  sheriff's  rule,   the^  frequently  Cbap.  zt. 
1  to  pay  the  C08ts(A) ;  and  they  will  invariably  <lo     skct.». 
sherin  did  not,  before  making  the  application,  make  Costs,  when 
lilies  into  the  nature  of  the  adyerse  cl^m  (t).  Where  g[|Jsi|^^ 
>rd  has  a  claim  for  rent,  and  gives  notice  in  proper 
sherifF  ought  to  pay  him,  otherwise  the  court  will 
sheriff  pay  the  costs  of  appearing  (it).    And  where 
had  ordeied  the  sheriff  to  pay  the  rent  upon  the 
giving  security,  and  also  to  pay  his '  costs,  it  was 
bit  the  sheriff  was  liable  to  pay  the  expense  of  the 

an  adverse  claim  is  set  up  to  goods  seized  by  the  Cosu  betwe 
der  an  execution,  and  the  latter  applies  for  wlief  JjJJ^'jJlJjJJ 
s  act,  and  the  adverse  claimant  does  not  appear  to 
is  claim,  the  court  will  make  him  pay  the  judgment- 
is  costs  of  appearing  on  the  shenff^^s  rule  (m) ;  and 
;  of  Exchequer,  and  perhaps  the  Court  or  Queen's 
rill  also  make  him  pay  ttie  sheriff^s  costs  of  the 
but  if  the  rule  does  not  pray  for  costs,  the  order  upon 
mt  in  such  case  to  pay  the  costs  is  only  conditional, 
shew  cause  within  four  days(o).  On  the  other 
in  such  a  case  the  adverse  claimant  does  appear  on 
Ts  rule,  and  the  judgment-creditor  does  not,  the  court 
according  to  some  cases,  order  the  latter  to  pay  the 
aimant's  costs ;  for  the  judgment-creditor  is  not  bound 
when  there  are  no  goods  liable  to  his  execuion  (/?). 
umant  refuses  to  try  the  issue  directed  to  be  tried 
tiim  and  the  execution-creditor,  and  abandons  his 
Will  be  liable  to  pay  the  latter's  costs  down  to  the 
le  claim  being  abandoned,  and  of  applying  to  take 
art  the  money  paid  in  by  the  shenff(a);  also  the 
he  sheriff  from  the  time  of  directing  tiie  issue  (r). 
he  neglect  to  pay  money  into  court  in  pursuance  of 
or  that  purpose,  and  this,  perhaps,  without  a  previous 
in  having  been  made  to  him(tf).  The  court  may 
B  as  to  uie  costs  of  appearing  to  the  sheriff's  rule, 
a  issue  directed  to  be  tried  under  it,  although  the 
;  has  taken  place  (^).  But  generally,  where  the  issue 
tried,  the  unsuccessful  party  is  liable,  as  of  course, 
i6ts(fc).  And  where  an  issue  was  directed  between 
ant  and  execution-creditor,  the  costs  of  which  were 
he  order  of  the  court,  and  the  claimant,  though  he 
he  whole  of  the  goods  seized,  yet  proved  his  right  to 
';  it  was  held,  that  he  was  entitled  to  the  general 

Ttf,  8  DawL  55:  Oram  t.  Shel-  S^mtUeworth  v.  Clarfte,  4  DowL  StSi. 

L  640  :    1  Soott,  (V7»  &  C;  ip)  See  Gtatier  v.  Cooke^  5  Nev.  &  M. 

Mir,  8  DowL  681.  680 :  sed  vida  Bryant  v.  Ikey,   I   DowL 

id^rwM  T.  CoOou/ay,  1  C.  Ac  M.  4S8 :  Benoiek  t.  Thomu,  5  DowL  458. 

L  636,  S.  C:   Re  Sheriff  of  (9)  WilU  v.  Hopkine,  3  DowL  34H. 

6  DowL  136.  (r)  Seaiet  v.  Sargemm,  4  DowL  831. 

T.  Hinjrmant  2  DowL  166.  {»)  Seals*  v.  Sargeton,  3  DowL  707}  4 

▼.  lard,  2  DowL  55.  DowL  321. 

V.  ijerd,  8  DowL  837.  (0  Staward  v.  WUHame,  1  DowL  588: 

Bar  ▼.  Smith,   1  DowL  417:  and  see  Ijevy  v.  Champney»t  4  Ad.  fr  EL 

Bmttm,  8  Id.   108:  Tbrnttn-  365. 

,  1  H.  ai  W.  123L  (u)  Bowen  v.  Bramridge,  8  DowL  813: 

'  V.  tkey,  8  DowL  882:  and  Armiiage  t.  Foeter,  1  H.  &  W.  808:  and 

.  ndks.  Id.  338:   oHter  in  C.  see  Matthew  v.  Simt,   4    DowL    834; 

T»siiy»ww  ▼•  SheUonf  3  DowL  where  it  was  directed  at  chambers  by 

,  607*  8  C  consent 
IS  ▼.  BMrtOM,  8  DowL   108: 
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BooBiT.  ootU  of  the  kne  M  if  he  bad  Im^i  pUatfff  III  tiM^ 

J^^5!Ji_  to  the  coflU  of  the  oiidnal  and  anbeayiart  ewllnrtk 

ooait(9).    Befige  making  any  epplieetiqp  to  Oil eq>i< 

co0t8»  it  seeme  they  ihoald  ant  De  dgmmM  ef  iki 

partyv  otherwias  theooeteof  the  afipIi^atioiiVOTtfi 

lowedl  if  it  were  lerirted  only  on  the  grannd  of  lafli 

Bat  the  aaooemfbl  party  ia  entitled  to  the  eoali  of  i 

taking  the  money  out  <n  ooiirL  or  for  iMTiag  the  p 

dilute  deliyered  to  him  by  the  atakehoUer,  thom 

not  ^plied  fqr  tl|e  oonaent  of  the  other  Fartv(/)i 

darit  in  support  of  an  application  to  the  fionrt  fir  et 

the  claimant  relinqiiiihea  his  elaim,  muat  be  entiti 

namesoftlie  partiea  in  the  original  eaaae(j}«    llMt 

by  a  Bucoeerfol  party  to  coats  may  be  nyMla  bcftn 

actnally  sianedi  but  the  role  must  be  draini  m  en 

of  Its  being  dgikBd(a)« 

mutt  Pound-     The  court  will  not^  in  gmenly  allow  the  Mkmji 

■C»^^  the  act  being  paoed  for  his  relief  and  hia  daim  !o 

enutiedta     depending  on  the  Uflslity  of  the  adunue:  eonpeqi 

court  wip^  in  goienu^  oraer  him  to  pay  die  pioee 

goods  seiaed  into  court,  without  allowiiw  him  to  di 

poundage(M.    His  right  to  poundage  wul  thm  dq 

the  event  of  the  issue  («).    And  the  court  wijil  not 

sheriff  his  costs  incurroa  by  kee^iiig  pcinsonnion  in  oc 

of  a  party  (before  1  V,  c,  45,  giving  a  judge  at  cham 

diction  in  this  case)  refusiDg  to  consent  to  a  judge  al 

making  an  order  in  the  case,  no  authority  for  that  pui 

given  by  the  act  (d).  And  if,  after  an  order  for  an  lan 

made,  tne  parties  come  to  an  arrangement,  the  sheri 

be  entitled  to  costs,  unless  the  conduct  of  the  partu 

tiou8(0).    But  where,  upon  a  rule  obtained  by  t 

neither  the  execution-creditor  nor  the  claimant  api» 

service  of  the  rule,  the  court  ordered  so  much  of  tn 

be  sold  as  would  satisfy  the  sheriff's  pounditfe  and 

and  the  rest  to  be  abandoned  (/).    Where  the  adr 

ant  or  execution-creditor,  after  a  rule  alwolute  ia  m 

first  application,  appears  and  opens  the  rule,  the 

grant  tne  sheriff  his  costs  of  his  second  appearance 

the  court  will  allow  the  sheriff  such  expenses  as  he 

as  agent  of  the  parties  ajlier  his  application  (A). 

court  will  allow  the  sheriff  the  expenses  of  a  ss 

under  the  authority  of  the  court,  for  the  benefit  of 

though  it  appears  on  the  trial  of  the  issue  Uiat  tfa 

wrongful  (t).    Also  where  a  clainumt  abandons  his 

an  application  under  the  Interpleader  Act,  and  i^ 


(r)  »mlnf  V.  BeOwtB,  2  Pier,  ft  D.  SnGL       1  H.  *  W.  SSS:    PVtar  ▼. 

J*    SKf  ^-  ^T'««'.  >  H-  *  W.  37a         IW*».  J. 

(•)  BUmtd  V.  IMtaM.  6  DowL  S«L  (^  Clv*»  ▼  rhMmwit  4 


Enterimg  Proeeeding9,  Execution^  ^e.  \(^\\ 

by  the  court,  the  sheriff  is  entitled  to  his  costs  from  cmaf.  «t. 
(tf  directing  the  iBsae,  and  of  the  application  for  those 
So  where  an  execution-creditor  appeared  under  the 
der  Act,  and  consented  with  the  claimant  that  the 
lould  sul  the  goods,  and  that  their  produce  should 
erent  of  an  issue  to  he  tried,  hut  suhsequently  ahan- 


I  daim,  the  court  compelled  him  to  pay  the  sheriff 
of  selling  the  goods  (/) ;  where  there  nad  heen  great 
wever,  on  the  part  of  the  sheriff,  in  applying  to  the 


of  selling  the  goods  (/) ;  where  there  had  heen  great 
wever,  on  the  part  of  the  sheriff,  in  applying  to  the 
consequence  ot  negotiations  between  the  parties,  and 
ition-creditor  aft^wards  abandoned  his  claim,  the 
ered  each  party  to  pay  his  own  co6ts(m). 


\0  Proeeedingsy  ExecuUony  S^J]  The  practical  dtrec-  ^^^i  ^^^ 
5fy  1003),  oi  tothe  wktde  if  entering  tkeproceediMS  on  SeniSoo, 
\d  taaemg  coets^  and  wmng  cut  exeeuHon  en  a  rule  ob-  && 
ier  ike  above  enaetmenty  on  behalf  of  the  shenf,  ^e^ 
tmpUcable.  , 

art  nas  no  power,  under  the  act,  to  order  rules  made 
o  be  entered  up,  otherwise  than  as  appointed  in  the 
ection,  tiz.  according  to  their  true  date(n}. 
•-  here  be  added,  that,  where  the  sheriff  has  been  CompeUing 
o  withdraw  from  possession  under  the  Interpleader  ^JJJ!^^  "^ 
innot,  after  he  is  out  of  office,  be  compelled  to  re- 
uiteTer  be  the  updiot  of  the  Question  between  the 
).    'Also  eren  where  the  sheriff's  rule  is  discharged, 
tied  to  a  reasonable  time  after  the  rule  is  disposed  of 
ng  his  return,  and  therefore  an  attachment  issued 
m  on  the  day  on  which  the  rule  was  discharged,  has 
irr^fular(/9 


I 


r.  tiiawuii^  4  DowL  tSL  (.1)   iMfMtr^  ▼.  Bmrkngtom,  4  DowL 

.llwmfkHmt  1  Scott,  385 1  1  1S6:  2  fiing.  N.  C.  149  ;   i  Scott,  963, 

I  Bing.  N.  C.  41S;  3  DowL  S.  C;   ne  TUckmrnin  ▼.  flyrv,  7  t)owl. 

Id  mt  VmOaHm  v.  AcrcMr,  721:  aMt;  lOOa 

:  iili  wd%a^%  T.  .FlMCcr,  1  H.  4k  (0)  Wmm.  v.  Chomter*,  3  DowL  IS. 

(p)  Iter  ▼.  Sheriff  t(f  Her^fifrdthire,  5 

T.  JBmwg,  >  DowL  681 1  and  DowL  144. 
fwPnct.fieL 
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Past  i« 

tairtM  c«^  Jn  mkm  Ohm.]  IF  thi  pkintil^  iHietkv  waSm 
yldiud  or  in  *  rtpmumtaUf  (a^  «qMidtgrt  ^^-^ 
mm  Pitta'  ow^  liMitflt  or  toat  of  •not]ier(6)»  redide  aliioad^ 
SSS^  Ii«taBd(il).  or  SootlAiid(«)»  tho  oout  «r  a  j«4p 
"^^  mOoi^  wlU  ilur  thi  proowdiQgi  wtil  1»  gim 
Mim  Mid  IhiftoltlMmg&tlio  defbndHit  1m»  w  di 
mtrito(/X  So^  whwt  4  pkhitiff  ki  cnw 
juriidiouoa  of  Uio  court,  lie  may  be  in  Sko 
loiBdMo«ittarlbrooite;«id»iMaBfindl  ~ 
la  oiffor  will  bo  oUovod  to  proeaod  oa 
alondli^  tbo  wik  of  •a«r(f ).  Wbon 
tiA^  bowovoiv  If  M^OMoftlMm  nwlini  thfa 
ooiiri  will  no^  ia  goiwiol,  oompol  tbio 
ll  Km  b«iNi  b«ld  lo  be  ao  uvwnr  to  tki 
Um  pUiottff  ie  itt  tbis  coiiMtiT*  mml 
w«»  cummeaceil,  uuleae  tb<»  iMovit  ^  om  to  it 
Uuu  he  ivMd««»  ami  intends  to  mntrfi  to  n 
•iMuiirv(i).  jSor  U  it  aar  answer  toaay  tbaatl 
in  the  ^oeueiion  of  money 'or  Kifbtfy<n  billi  in 
and  thi:iL  iHXwitbstandi^c  tbe  I  Jr  :f  FhT.  c  1 
>wbiMV  the  pUuntiff  i*  out  of  tbe  Vingd— t.  on  i 
po«nr  V  abiwtwev  eepeeinUy  if  a  amdmb.  or  a  ftni| 
on  IkmiU  an  ^^>*^  veiieel^f)«  or  on  boaid  a  fi 
coikOauilv  ^Milin^  to  and  6^  tbia  eo«ncnr(fliK  b 
«oiikpelle«)  to  ipve  tbb  aecnrtCT  for  eoeci(it)i»ii 
aeeifeu<  when  tbt  alwenco 


ViteiK  !  iH^mL  m  a  A  fL  Jan*  1  c.  x« 

ttHirioSr.  JdBk  )'  l^rl«l|» X.  iL  ::.  S. c!    Omimt  r^mmmm^  S 


UX  mi 

MM   iWI    TU.     JM;      ><Mr     w.  .'iMHW    :•» 


w«iwiPMBK  ^  tf ««  mmttm  Av    «•  am0ki 
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tlie  absence  must  be  temponu7(/p>).  Nor  will  CBAr.sii. 
re  this  secaritv  to  be  given  upon  the  ground  of 
^lIlff  about  to  leave  the  country  (^).  Nor  will 
t  nrom  a  plaintiff  merely  because  he  is  a  fo- 
be  also  reside  abroad(r).  Nor  will  they  require 
id  of  his  absence  abroad,  when  such  absence  is  not 
in  ibe  case  of  naval  and  military  officers,  and 
engaged  abroad  in  the  public  service.  There- 
d  not  require  it  where  the  plaintiff  was  a  com- 
be Ionian  Islands,  filling  his  office  out  of  this 
kor  inrhere  the  plaintiff  was  an  English  officer 
itb  Anierica(<) ;  nor  where  he  held  Uie  offices  of 
nd  harbour-master  in  the  island  of  BarbadoeB(«). 
it  need  not  appear  on  the  face  of  the  plain- 


that  he  is  an  Englishman  (tt). 

e^  the  Court  of  Common  Fleas  stayed  the  pro-  ^[^  ^^ 

eplevin,  until  the  defendant  (who  resided  out  of  ,^68  abruid. 

ion   of  the  court)  found  security  for  coetsCx), 

actions,  the  defendant  will  not  be  compelleo  to 

surity;  and  where  both  plaintiff  and  defendant 

;  abroad,  the  court  compelled  the  plaintiff  to  give 

'would  not  compel  the  defendant  (y). 

1  a  peer(r),    or  a   foreign   ambassador,  or   his  in  Actioiu  by 

not  be  compelled  to  give  security  for  costs  (a)  ;  2doiijcS|^ 
ibsaaadors  and  their  suites,  by  a  fiiction  of  the  jus  &c 

considered  as  still  resident  in  the  state  from 
have  been  sent,  and  are  not  amenable  to  pro- 
sountry  in  which  they  actuallv  reside.  In  two  re- 
fche  Court  of  Queen's  Bench  compelled  foreign 
>  give  such  security,  in  causes  arising  out  of  com- 
8actions(6). 

of  the  plaintiff's  being  an  in&nt,  will  of  itself  {"fjjj^""  ^ 
round  for  compelling  him  to  give  security  for  Lunatics!' 
lis  though  hiBprochein  amy  be  insolvent(c).    But 
lere  an  infant  sued  by  guardian,  who  was  sworn  to 
t,  the  Court  of  Common  Pleas  required  the  latter 
1  security,  or  that  his  appointment  should  be  re- 
Lunacy  of  the  plaintiff  is  no  ground  for  requiring 
eofltsr^). 
ent»  it  uie  lessoi'  of  the  plaintiff  be  an  infant,  the  in  Ejectment. 


8  I>cmL  160:  fbw  pel  dM  defendant  in  replevin  to  give  9»> 

HSi  but  tee  t\onl  ▼.  Bou-  curity  for  ooete,  on  the  groimd  of  hit 

poverty. 

V.  Wmgmr,  9  DowL  490.  (y)  Baxter  v.  Mcrgtm^  6  Taunt  37S. 

ihtenmoDlhf  would  not,  {%)  fitnart  (£arl)  ▼.  AoMn*.  8  Dowl. 

ponvY.    (See  Id.:  and  eee  SW:  and  see  Lord  Nugent  v.  Harcourt,  2 

Id.  ISO:  TkHbrT.  FnutTt  DowL  578  :   but  lee  Lord  AUbanmfth  v. 

T.  JCv.  3  Id.  M»).  Burivn,  9  Leg.    Obe.    171.    26th   July, 

kvtafi,  1  Y.  ft  J.  511.  1834,  before  the  Maiiter  of  the  Rolls. 

JMflkemi,  8  Taunt  711 :  (a)  Duke  de  MvhttOano  v.  CAHa^n,  5 

mm,  6  Id.  90:    eee,  how-  M .  Ac  SeL  503. 

Smm,  ento,  lOlS.  n.  (Ir).  tb)  The  Bmpmtr  of  Bratil  v.  AoMtMon. 

«▼. HmKsomrlti  DowL  578.  5  DowL  592:  I  Nev.  k  P.  81?.  8.  C:  Otho, 

T.  JUaBfteiMJff,  3  Mooxe,  King  tif  Ontee,  ▼.  WHrnht,  6  DowL  12. 

i^&Ci  (e)   Amn.,  1   Manh,  4:    Yarworth  v. 

(Mfikwkn,  7  DowL  5S6L  Jf  MdM,  S  O.  4k  R.  423:  and  see  >4iMm.,  2 

MMfay,  1  B.  ft  B.  505:  4  Chit  S88L 

;    In  liMncr  V.  BfcUfe,  1  (rf)  IfoiM  t.  Serfftm,  4  Moo.  ft  P.  Ulw 

I  DowL  SM,  &  C,  the  (e)  AeeT  v.  JAm.  2  B.  ft  P.437« 


oaPlMi  lefuMd  to 
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BooKir.  eoort  or  a^ii4isey  iipon  opplkitioi^  wiU  Mj  A*  fi 
''^"'*-  until  Mewnty  m  oven  for  coito(^),  or  hk  suvfin 
for  the  payinent  <»  them  (A).or  MOie  nil  ond  iBipoui 
beiuunedMpkiiitiff(t').  Soytftheleawroftiiepliii 
ebnMid(it),  or  die  pending  the  •etion(l),  the  eoot 
will  fltay  the  prooeedinge  in  like  nuuiner,  nntil  m 
be  giren.  Bat  where  a  simlkr  appUcatkNi  w«  i 
the  ground  of  the  leamr  of  the  uaintiff'hsfiiig  ] 
parliament^  it  was  refoeed(ai).  The  defendant  a 
neoesBBry,  either  by  motion  or  summoniL  eompel 
tiff's  attorney  to  diedoee  the  place  of  raidenoe  of  t 
the  plaintiff;  or  if  the  attorney  refuse  to  do  ao^  tl 
ings  will  be  stayed  until  security  be  given  for  cm 
application^  howcTer,  for  this  purpose  will  be 
futer  Terdietfo).  Also,  if  the  nominal  plaintifPix 
ment  be  maoe  plaintiff  in  the  aetion  mr  meMe 
court  or  a  judae  will  stay  the  proceedings  inthis  1 
until  secunty  be  given  for  costs  (p). 
In  AetkMMiqr  The  court  or  a  judge  will  not  require  the  plai 
^J^^^  security  for  costs^  merely  because  he  Is  insolTsnl 
qm  tarn  aetion(f  X  or  where  he  has  asagned  the  deb 
where  he  has  actually  taken  the  bencSt  of  the  In 
after  action  brought^  and  the  assignee  has  not  dis 
action  {^s)y  or  where  the  action  is  dearly  for  th 
his  assignees  ^0*  -^^  where,  in  an  action  as  < 
pauper  ulidntiffy  it  appeared  that  he  had  obtained  \ 
under  the  1  ^  2  V,  c,  110,  after  action  brough' 
refused  to  compel  security  for  costs  («).  And,  in 
the  plaintiff  b  a  pauper  the  court  wm  not,  it  seeu 
the  motion  unless  he  has  previously  been  diq 
Also,  on  the  same  grounds,  the  court  or  a  judae 
quire  an  uncertificated  bankrupt  to  give  su^ 
unless  such  action  be  brought  for  the  benefit  a 
nees(y)y  or  unless  where  the  plaintiff  becomes  bai 
action  brought,  and  the  defendant  is  entitled  to  juc 
case  of  a  nonsuit,  or  the  like(;2r).    And  in  an  ai 


(f)  i(fMM.,  1  Wik.  130:  Thngmmrkmd,  where  no anteac* had  1m 

MiOer  v.  Smith,  2  Str.  938.  (I)  Hrn^^rd  v.  JTNM 

(A)  Anoiu,  Cowp.  isa  9  B.  a  C.  SJ9,  &  C-  aw 

«)  IVMrt  V.  Wpmdkam,  9  Str.  6a    S«e  a  t.  CMfar,  9  C.  a  J.  S31: 

form.  Chit  Fom»,  376.  mn,  2  DowL  SM. 

k)  Dam  Lmow  t.  FW(^bnf,    9  Burr.  lu)  Amdtewt  ▼.  MmrrU, 


im 

anai 


im.    AHter»  If  there  be  tevcral  lemna,  (•>  Stplett  v.  H«mMw, 

ad  all  are  not  abroad  («if0, 1012).  (x)  M'CmmaU  t.  Jotay 

(/)  Thnulout  d.  Twnet  ▼.  Ore^,  9  Str.  Cbhm  v.  fiaff,  Tidd,  9th 

1006.  T.  Hmt,  1  Chit.  Ra  9 

im)  PnHm  ▼.  Ungden,  1  Str.  479:  8  HeMiuon.  9  New   Ra 

Mod.  90,  &  C  Taunt.  61:  Sttum  ▼.  An 

(n)  Short  V.  Kintr,  1  Str.  681:  VoL  L  Oapumthg  t.  OdHtr^iC 

SI.  it)  fre6fr  ▼.  Wm4,  7 ' 

(0)  Ant9,  903:  Vol.  I.  Si.  ▼.  MMH,  9  DovL  61 :  I 

.    U»)  Pike  V.  Qtrbin,  Say.  78.  Tyr.  S95,  8.  a    In  Ah 

(oi  (Mdingyr.  BaHotc,  Comp.U:  FWtf  «.  & :  Bail  Court,  M. 

▼.  Qtmm,  2  H.  Bl   27:   Oregon  r.  Elgin,  rulge,  J.,  rcAiaed  to  eoBi 

9  C.  a  M.  336;  4  Tyr.  935;  2  DowLifiO.  to  give  tecurity  fior  eoe 

S.  C;  In  which  caw  the  plaintilf  hacl  fendaat  had  not  appUti 

brought  neariy  Kio  actions  againtt  pub-  the  motioop  to  know  wb 

Uoens  tot  pouUtict  under  the  2ff  Geo.  9,  intended  to  cootfauie  thi 

«-»*^„                „          „^  diatelL    (lJuriit,9M|. 

Hey  V.  anffa,  1  DowL  460L  lee  Uoylff  ▼.  jlndiinoii.  i  . 

(«)  Doph  ▼.  AmOerem,  9  DowL  386,  Aaai  ▼.  AMgM.  6  DowL  i 
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t  the  plaintiff  became  bankrupt,  and  obtained  his  chap.  zir. 
ifter  action  brought,  and  after  issue  joined,  where 
I  had  not  interfered,  nor  intended  to  interfere,  and 
iefendant  neglected  to  plead  the  bankruptcy,  puis 
\B  he  might  have  done,  the  court  refused  to  compel 
to  gire  security  for  costs  (a).  And  it  seems  that 
«  reauired  in  an  action  brought  by  the  bankrupt 
Talimty  of  the  commission,  even  though  he  be 
Where  a  defendant  obtains  security  for  costs  on 
»f  the  phiintiff's  bankruptcy,  and  that  the  action 
nefit  or  his  assignees,  he  must  undertake  not  to 
nkmptcy  (c). 

iff  be  convicted  of  felony,  and  under  sentence  of  in  Actkmf  by 
>n,  the  court  will  stay  the  proceedings  until  he  *■«*"*•»  *<^ 
f  for  costs  (J).    And  where,  after  arresting  the 
le  plaintiff  absconded  to  avoid  a  charge  of  bigamy, 
[uired  him  to  give  this  security  (e), 

other  person  is,  in  fact,  proceeding  with  an  action  in  Actkmtfor 
8  of  the  party  on  the  record,  and  that  party  is  SSSt^'b^ 
e  court  will,  by  staying  the  proceedings,  compel  thM  Partkt. 
lose  benefit  the  action  is  proceeding,  to  come  in 
irit^  for  cost8(/).  And  the  same  if  the  action  be 
the  instigation  of  a  third  party  to  try  a  right  in 
third  party  is  interested  (a).  Instances  of  this 
r  been  given  in  the  case  of  bankrupt  and  insolvent 
pra).  In  another  instance,  where  trespass  was 
mst  parish  officers  for  a  distress  for  poor'a  rates, 
ayed  proceedings  in  the  cause  until  security  for 
ven  by  the  landlord  of  the  plaintiff,  who  was  also 
f  and  who  had  instigated  him  to  refuse  payment  of 
.  But  in  a  late  case  a  somewhat  simuar  motion 
;  it  not  being  clearly  made  out  by  the  affidavits 
on  was  the  action  of  the  third  party,  and  not  that 
tiff  on  the  record  ^t).  And  altnough  where  all  a 
perty  has  been  assigned  to  trustees  for  the  benefit 
ors,  the  court  might  compel  the  trustees  to  find  se- 
Mts  in  any  action  brought  by  them  in  the  debtor's 
if  merely  part  of  his  property  be  assigned,  they 
aire  such  security  (^').  And  the  Court  of  Common 
id  to  require  security  for  costs  from  tlie  plaintiff 
lere  it  was  sworn  that  he  was  insolvent,  and  that 
WQB  brought  in  his  name  for  the  benefit  of  J.  S., 
lone  beneficially  interested  in  the  result  (i:).  It 
5  added,  that,  except  in  ejectment  or  where  he  is 
the  covLTiy  the  only  mode  of  compelling  a  stranger 
1  to  pay  costs  is  by  an  application  to  the  court  to 

.  Kmigkl,  6  DowL  897;  4  (/)  Per  Col«Hdg9,  J.,    in  Andrewt  r, 

9.  a  Mcrnt,  7  DowL  712* 

r.  A«MiMON,  9  N. R.  399:  (^)  See  /.«r  Tindal^  C.  J.,  in  Heanev  v. 

wf.  9  Smith,  fi83 :  Rof^er  PecheO,  7  Dowl.  437  *•  «na  >m  Tmant  v. 

MR.9L  Brown,5B.8cC.»e. 

ita§^t0,  3  M.  &  R.  381 :  (h)  Tenant  v.  firoum,  5B.  St  C.  908. 

I  ▼.  Bart,  I  Cliit  Rep.  (<)  Hnraey  v.  PeOieU,  7  Dowl.  437;  A 

Ring.  N.  C.  406. 

r4MD>,  1  B.  ft  Aid.  lao.  J)  Dav  v.  SmttA,  1  DowL  460. 

taMvir,  4  DowL  411 :  but  {k)  Mcrgtm  v.  Evtma^  7  Moore,  344. 
l»,TTyT.M3. 
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vr.  lAy  pvwmMn§i  until!  mm^  fcr  eorti  1m  |b> 

^^»«'     oonrt  will  not,  except  in  thoee  eieii^  evdar  Altai 

zeoordlo  pay  the  eoetai  of  w  aettoayaltlMNqllM 

tlaUy  a  pixty  to  it(0. 

WhM  NoM      When  a  omIm  ^m  CrtMf  fariqgB  n  aoliM  ia  t 

SliS';^^  his  traetee,  or  a  wife  in  the  name  of  h«  h«ta 

CoMMt       one  joint  tenant  or  joint  oontnetor  naea  the  etht 

bringing  a  joint  action,  the  court  woold  piaWU; 

plication  A  the  tnutee,  or  other  joint  tMni  c 

tractor,  itay  the  proeeediittB  in  me  actie^  niU 

bringing  it  ahoold  indemnify  aodi  tnuloe,  fte^  i 

case  of  a  nonenit  or  Terdict  against  him  (ai). 

hioiiMr  Where  the  defendant  haa  powaeawd  himaelf  of  a 

^^"^  tiff's  property,  80  aa  to  diveatliim  of  all  noiver  to  ( 

for  costa^  the  court  will  not  require  it(fi). 
FNihSecit-       l^  after  the  security  is  giTcn,  one  or  both  of 
'^'  become  bankrupt  or  insolTent,  that  will  aflbid  w 

the  opposite  party  insisting  on  fteah  seenrify(e)« 

oStSoedTae.  &0f^  ^fftkf  t»  de  pUmMTt  Iftw^wy  or  ^ijfmtij^ 
eott$;  mii  if  Ub$  r^mma,  Ms  sMy  ^ise  Iws  diyeP 
moii€n{p\  Olid  move  tke  9omt  aeeordm^om  m  ^ 
mt{q).  Whem  the  role  is  intended  to  operate 
proceedings  a  previous  demand  of  security  is  ne 
in  a  late  case,  where  three  days'  notice  were 
plaintiff's  attorney  of  a  motion  to  stay  proeegdm 
curity  for  costs  was  given,  it  was  held  that  sac 
not  eauivalent  to  a  demand  and  refusal,  and  t 
refuseafr).  If  it  be  not  intended,  however,  t 
should  oe  a  stay  of  j^roceedin^y  but  merely  a  n 
plaintiff  requiring  him  to  give  security  for  coet 
application  to  the  plaintiff^s  attorney  iwill  be  un 
as  also  the  notice  of  motion.  But  if  the  previoui 
be  not  made,  the  costs  of  the  rule  will  not  be  al 
defendant (<)  ;  and,  according  to  a  recent  case,  1 
to  pay  the  plaintiff 's  costs  of  the  motion  («") ;  the 
cases,  it  is  best  to  make  it.  It  has  been  held  thai 
must  be  ffiven  for  retrospective,  as  well  as  prospect 
but  in  a  later  case  Pattegon^  J.,  denied  this(y).  I 
case,  however,  was  not  cited,  the  point  must  I 
doubtful.  The  defendemt  nuw  oho,  instead  of  o; 
ooKft,  obtain  a  jud^s  order  fir  the  seeuri^fwr  es 
oitf  a  summons  for  that  purpose, 

if)  Hatfteard  ▼.  Oifori,  6  DowL  SBO.  v.  JMMt,  1  DowL  SI3|  t 

(m)  Amle,  906.  we  BtawT.  GNm.  3  M. 

(n;  M'CuUoek  v.  Robinmm,  2  New  Rep.    From  the  cawof  OSke, 


35d:  and  tee  Roper  ▼.  PhUHpg,  3  M.  &  R,  Wright,  (6  Dovl.  IS),  it 

84.  ifthedenndantdotiao 

(0)  Jonea  ▼.  Jaeott,  9  DowL  61.  proceedtaigs,  it  It  ineani 

(p)  See  theftttnu.  Chit  Fonnt.  W3.  tilT to  ihew  th»t  the  dea 

a)  HoMraelr  t.  Smith,  i  Chit  Rea  150:  pUed  to  the  fbraicr  a» 

d,  9thed.637.    See  form  of  affldavltt  to  obuinfaig  the  rah^ 
Chit.  Forms,  flMt  and  of  rule  mM  theie-       {t)  Rohrm  ▼.  fkntlmmi  I 
on.  Id.  ASS.  tu)  Whtckm  ▼.  Lew.  S 

(r)  HuMtlet  ▼.  BMlwer,  6DowL  683.  Ad.  ft  £1  A5I,  &  C. 
(9)  FimtUaki  r.  Stanto,   5   DowL  391 :        {*)  Hmrt^  v.  Jmu^^  1 
Baith  T.  Ue  Dtrmain,  1  B.  &  Aid.  331:       iy)  QwMhn  ▼.  Omnm 
Haneoek  v.  Smith,  9  Chit  Rep.  IfiO:  Jenm 
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■oil  rule  of  all  the  courts  of  ^.  71,  2  FT.  4,  r.  96,  c«a>.  am. 
ieatkm  to  compel  the  plaintiff  to  rive  flecnritv  for  wh«n«pi)U«<i 
i  ia  anfissrir  eases,  be  made  before  issue  joined  (z) :  for. 
lien  the  deunr  can  satiafisictorily  be  accounted  tor ; 
defeaduit  did  not  before  then  know  the  hct  of  the 
itsenee  abnMid(a)y  or  the  lilce.  And  in  all  cases  tlie 
Dist  make  liis  application  promptly,  after  he  knows 
otlfPs  being  abroad  (&),  and  before  he  takes  any 
step  in  the  cause ;  and  he  cannot  in  general  move 
pleaded,  unless  he  states  in  his  affioavit  that  he 
srized  of  the  plaintiff's  being  abroad  at  the  time  he 
He  may,  nowerer,  so  move,  though  he  has  ob- 
fder  for  time  to  pl^(J^;  and  especially  if  the 
▼ebeen  guilty  of^  laches  in  declaring  (0);  and  the 
nay  so  move,  if  he  applies  promptly,  after  the  de- 
materially  amended  declaration,  although  he  has 
the  original  declaration  (/).  And  he  may  move 
Q  agreement,  before  issue  joined,  to  take  short  no- 
senerally,  and  not  for  a  specific  da^  (ff) :  but  not, 
ne  have  wreed  to  take  short  notice  of  trial  for 
daj(A}.  Previously  to  the  1  <^  2  F.c.  110,  (the 
ahing  arrest  on  mesne  process),  tne  defendant  could 
e  nntil  after  bail  haa  been  put  in  (t)  and  justi- 
leaB  the  defendant  were  in  custody ;  iu  which  case, 
tiff  did  not  give  security  for  costs  within  a  rea- 
e  after  beiBff  mled  to  do  so,  the  court,  upon  ap- 
tnild  have  discharged  the  defendant  upon  entering 
ippearance  (/).  But  now,  as  all  actions  are  com- 
writ  of  summons,  it  would  seem  that  the  applica- 
1  all  cases,  be  made  at  any  time  after  appearance, 
defendant  be  arrested  and  bail  not  put  in.  Also, 
e  two  or  more  defendants,  and  one  of  them  put  in 
^ht  have  required  the  plaintiff  to  give  security  for 
it  putting  in  bail  for  tne  others  (m).  And,  while 
on  the  bail-bond  were  pendine,  the  court  would 
the  plaintiff  to  give  security  &r  costs,  although 
m  perfected  since  the  assignment  of  the  bond  (n). 
;  to  a  recent  decision  in  the  Exchequer,  the  afli-  Affidavit  for. 
iport  of  the  application  need  not,  it  seems,  state 
ge  the  proceedings  are :  if  the  application  be  too 

m  ▼.  Camper t  4   DowL  notwithstanding  defendant  ha«pnx«eded 

mmi  Lritk  Btdtwa^  Com-  in  the  caiuie after  he  knew  the  ptaintUT  re- 

7  DowL  573:  Yowtg  v.  tided  abroad. 

.  A  EL  479.  n.    See  th«  (<f)  WU*m  r.  Minchin,  2  C.  fr  J.  87:  S 

Tiddl  New  Pract  969:  Trr.  168:  1  DowL  899,  S.  C-  Cume^  v. 

rir.  5  East,  338:  ^Mohm  ▼.  X^y.  3  DowL  550. 

>73j  9  C.  ft  J.  907,  S.CL :  («)  Fry  v.  WUU,  3  Dowl.  6. 

1  Moo.  ft  P.  30.  if  J  Otho,  King  of  Greeee*  v.  Wrighi»  6 

SMM,  5  B.  ft  AkL  709;  1  DowL  19. 

::.•  Daa's  Pract.  141.  (/r)  EdMtmrgh  and  LeUh  Raihvay  Com- 

hit.  Rtp.  151 :  see  Young  pony  v.  Dairmm,  7  DowL  573. 

Ad.  ft  £L  479.  n.  (A)  Montdkmo  v.  Gareia»,  1  Bing.  67t 

SNitf,  5  B.  ft  Aid.  709:  I  per  Pattemm  J. :    EOnburgh   attd   Lrtth 

C:  Brown  v.  Wright,  1  RaUmi^    Omgnt^  ▼.  Dawson,  7    DowL 

Wright  ▼.  Biowf,  9  C.,  VL  573. 

lie.  333;  1  T.  ft  G.  37.  (0  De  la  Preuve  ▼.  Due  de  Biron,  4  T. 

r  T.  Lew,  5  Nev.  ft  M.  R.  897:  Anon.,  9  Chit  Rep.  159. 

LSBl;  I  H.  ft  W.  430.  (*)  MS..  .M.  1814. 

kh  latter  ease  U  will  be  (/)  MS.,  T.  1890. 

arts  cxcreise  a  dlioetioD-  (m)  Caarr  v.  Shaw,  6  T.  R.  496. 

iquive  security  for  oosU,  (n)  Bomt^for  ▼.  AiMaaB,  5  DowL  55S. 
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IT.  kte,Hktetlieflaiiitiff«otliewHintii8aflUMt 

il^iiff  epKiae(»);  bnt  tlib  Menul  qnertioniihk (p),    il 

amdaTil  proceeds  mu  the  infbmuitum  and  odBef 

poMiit.  tt  durald  ihew  firam  wbei  eonne  bb  inftr 

oeiiTed^  and  upon  wbai  hisbdufia  fbonded  (f). 

The  court  inll  not  upointanv  fixed  time  wttbia 
eecniity  to  coeta  ehaU  oe  glTen  dt  the  plaintiff  (r). 
Id      The  amount  and  •affidwncy  of  the  aeenii^  ia  to  1 
^  by  one  of  the  maateia.    It  la  no  ground  lor  inen 


amount  of  eecnrit j  fixed  by  the  maater,  that  the  m 
amount  of  coeta  will  exceed  that  anm  (a).    Wban 
nee  of  a  debt  bfoii§^  an  action  in  the  name  of  tiM 
who  waa  mident  alnoad,  it  iteconndend  thatthe 
written  undartakiiiig  fiar  aecnring  the  coeta  wm 
cient  (I). 

Aa  to  tile  time  fi»r  pleading  after  the  aeeniity  ia  % 
when  judgnient  may  be  ifgned  finr  want  of  a  nle%  me 
/•  156, 

DMmof  DMIof^  qf /S»Mrigpr.3  Where  a  plaintiff  hai  1 
peOed  to  give  eeeurity  fi>r  cocto  on  account  of  lui 
abroad,  the  court  will  not  order  the  bimd  to  be  eai 
an  affidaTit  that  he  baa  returned  to  England,  and  i 
there  («)• 


(o)  Jemm  ▼.  Joitm,  10  Law  Joarn.  77.  (r)  JM^uMm  t.  Jmrnm*  t 

(d)  Sm  LmaaiMi  v.  PmwB,  1  Manh.  (•)  JCmr  v.  Bm*.  7  Ikml 

S7B.  {ti  V«M*tr.  yM*,3AAi. 

(f)  B^gley*!  PnGL»7.  («)  BiAMff  t.  HMv.  7l>( 
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CHAPTER  XIII. 


OYER  OF  DEEDS,    &C. 


Chap.  xiii. 


in 


Wist  tmd  in  what  Cases.']  IN  all  cases  where  a  deed,  &c.,  what  and 
t  fladed  with  a  pro/ert,  either  by  the  plaintiff  or  defend-  ""^  ^^ 
l^tte  other  party  may  hiave  oyer  of  it,  (provided  the  pro/ert 
Mn  Wen  necessan")  (a),  and  may  then  set  it  forth  in  his 
■%  if  he  will.     Unless  there  have  been  a  pro/ert,  however, 

£  cannot  be  prayed;  and  therefore,  if  a  deed  be  pleaded 
mipro/eriy  the  other  party  should  demur  specially  for 
to  want  of  it,  particularly  if  it  be  essential  to  his  plea,  &c., 
tot  the  deed  would  be  set  forth.  In  debt  on  bond  condi- 
toMdto  perform  covenants  in  an  indenture,  the  defendant 
AM  crave  oyer  of  the  indenture,  the  bond  alone  in  such  a 
Kb  being  pleaded  with  a  pro/ert;  but  he  must  himself  set 
1^  the  indenture  with  a  pro/erty  if  it  be  necessary  to  his 
■i»  and  the  plaintiff  may  have  oyer  of  it  (6).  Oyer  is  ge- 
todlv  craved,  where  it  is  essentiafly  necessary  that  the  deed, 
^  weaded  should  be  set  forth,  before  the  party  craving  oyer 
^JMead.  So,  if  any  part  of  a  deed  which  ought  to  be  stated, 
BoBiitted  in  a  declaration,  &c.,  or  if  the  deed  be  erroneously 
•W,  the  other  party  should  set  forth  the  deed  upon  oyer, 
^^  demur (c).  It  is  usually  craved  of  bonds  and  other  spe- 
i^es;  sometimes  of  letters  ofadmini8tration(c^);  and  it  has 
•o  allowed  of  policies  of  insurance  (« ).  It  cannot,  however, 
fiaved  of  a  deed  operating  under  the  Statute  of  Use8(/), 
^of  private  acts  of  parliament  (^),  nor  of  letters  patent  or 
er  records  (A),  n  a  record  of  the  same  court,  however, 
|>leaded,  we  have  seen  {caUe^  669)  that  the  opposite  party 
^  demand  a  note  in  writing  of  the  term  and  number  of  the 
on  which  such  matter  oi  record  is  entered  or  filed.  It 
lot  be  craved  of  mesne  process  (t);  nor  can  it  be  craved  of 
riginal  writ  (ir). 

;  may  be  observed  that  the  term  **  oyer  "  does  not  import  Oyer  do«  not 
erftoft  of  the  deed ;  consequently,  in  cases  where  the  party  jj^'j^n.'"" 
esirous  of  such  inspection,  he  must  take  out  a  summons, 
pply  to  the  court  for  that  purpose,  as  mentioned  post,  1023. 
one  case  in  debt  on  bond  with  a  pro/ert,  the  court  refused 
Hake  a  rule  on  the  plaintiff  to  allow  an  inspection  of  it, 
the  ground  that  defendant  suspected  it  to  do  forged  (/); 
they  granted  it  in  another  (m). 

MvrrVt  cam,  2  Salk.  497;  Steph.  (/)  Penman  v.  ^uUt  9  Moore,  fi93;  3 

B:  but  Me  Cook  v.  Kendngtum,  6  Mod.  Bing.  499,  S.  C:  see  IL  v.  Jon#>«.  1  Jones 

It  Menu  that  the  demand  of  oyer  is  Rep.  Exch.  Ir.  f)3ft. 

Id  of  plea.    KAmm.,  'A  Salk.  119).  {g\  J^ffirry  v.  White,  9  Doug.  477- 

1  Saund.  8:  Goo*   v.  Rnnif^rfon,  i  (A)  Hex  v.  Amery,  1  T.  R.  149. 

.  49S;  6  Mod.  237,  S.d  2  Saund.  (<)  Anon.,  Tidd,  126. 

n.  (1) :  4flO,  n.  (2).  Ik)  K.  T.,  19  G.  3:  Boatt  v.  EdtvanU,  1 

»  HutL  .'B:  atibU  ▼.  Chugh,  1  Str.  Doug.  227. 

1  Saund.  317,  n.  (2);  2  Id.  3fl6 a.  {I)  Oietwind  v.  MameU,  1  B.  &  P.  271 : 

)  Gtrrmd  T.  Mimrt^,  2  Will.  413.  hkI  Me  foH^  1024. 

)  Oaimier  v.  London  Auuranoe  Com'  Im)  Anon,,  citad  8  Moore,  688. 
r,llJBdw.i43L 

r3 


( 


when  not( 


1080  Oi^^Bmb,9^ 

Book  it.       The  vutj  OKfing  oy«r  b  not  bound  to  pM 
^^^  ^     cases  wneie  it  is  propeiij  demuidftble (o);  am 
DiandMit     the  deed  be  lost  Co), 

^2^,2°;^^     If  it  be  enTed  wheie  it  is  not  denumdiade,  tl 
iL  may  treat  the  demand  of  oyer  asa  nii]litj,aad  i 

If,    but  if.  instead  of  doing  so^  he  giant  the  oyer, 
^  craTed  it  may  consider  and  treat  the  whole  tnsb 
of  the  other's  plea  (|»), 

At.wtaiTiBo  At  wkat  Tkmtmdkm  ZkmmtltUiJ}  Bofcn 
tionof  thenewpraetiosy  sinee  the  Um&nnity  a 
oyer  could  not  be  demanded  after  the  tern 
the  deed,  fte.,  was  pleaded  (#),  bst  it  la  eoMi 
rule  is  now  inapplieable,  C^er  oannot  be  da 
I>lea  in  abatement  (r).  It  must  bs  alao  densn 
time  for  pleading,  or  the  time  United  by  a  j« 
pleading,  nas  ezpired  («);  or  if  made  axtetwar 
treated  as  a  nulfity  (n.  Where,  howeret^  the  i 
demand  and  refusal  of  o^  pleaded^  in  orasr  to 
ment  inm  being  signed,  it  was  held  to  bs  no  i 
to  oyerf  ti).  And,  under  drcnmstanoes^  the  eooi 
oyer,  tnough  sought  for  after  the  umial  time 
and  on  an  amendment  it  is  frequently  ordere 
fendant  xtiay  have  oyer  of  the  deed  or  probate,  S 
Oyer,  thouffh  upon  the  pleadings  it  seems,  ai 
to  be,  granted  by  the  court,  is  in  £EM:t  demande 
by  the  attomies  (x).     The  demand  is  made  by  c 

When  granted  fVkm  panted,  and  Time  far  Pleading  a/Ur, 
F^eadiog^  '^  ^^  Q<>t  bound  to  grant  oyer  within  any  limited  ti 
after.  been  demanded^).     But  it  is  generally  his  inte 

without  delay ;  for  Uie  defendfimt,  we  hare  seen, 
is  entitled  to  as  many  pleading  days  after  the 
given,  as  he  had,  yet  unexpirea,  at  the  time  of 
But  if  the  plaintiff  demand  oyerTa),  the  defend 
it  within  two  days  exclusive  of  tnat  on  which  i 
Sunday  not  being  reckoned  if  it  be  the  last  c 
otherwise  the  plaintiff  may  sign  judgment  as 
plea(e).  The  plaintiff  has  the  same  time  to  r 
has  been  given,  as  he  had  at  the  time  of  the  den 

How  granted.      How  ffronted.']  The  demand  of  oyer,  in  th 

(o)  Sortb^  ▼.  SpatrotCf  9  Str.  1180;   1  Feoen,  Baniea,  SMB.-  J 

Wils.  16,  S.  C:  Daiew  ▼.  Mohan,  6  DowL  id.  841:   Bmber  ▼.  J 

a05;  4  Bins.  N.  C.  336,  &  C:  wee  Anh-  Hnthy  ▼.  For^.  Id 

bithop  of  QmteHHuy  v.  T*M>,  3  Bing.  N.  W6;  SeUon.  888. 

C.  7H9;  5  DowL  689,  S.  C  (()  Borbm'r., 

ifi)  J^fftenf  V.  White^  8  Doug.  476:  LofV-  aee  Spartut  t.  i 

ami  V.  Hundrtd  of  Ideworth,  6  Mod.  87*.  (Ml  GoodrkHu  v.' 

CWk  (Li»V)    ▼•  RMmington,    id.    837;    1  (x)  Arnnu,  3  SA.  1 

Saund.  317,  n. (8) :  iee 3 T.  R.  1A3, n.  Hwtdnd  \\fXtlmmlk, 

{<i)  Rfiiteru  v.  Arthur,  8  Salk.  497:  5  48B.  &  C 

Com.  Dig.  138, 133;  A  Co.  74,  b:  Marof  ^  (y)  See  form  of  dv 

Limrfon  V.   (iorr^,  8  Lev.  148:    R«x  t.  AM. 

Amer^,  1  T.  A.  149:  Doct.  PL  878:  88  H.  (s)  WMter  v.  Atmlk 

6,  c  3ilL  ta)  See  form  of  dM 

(r\  UrngmUr.  Hundred  of  labworth,  6  AM. 

Mod.  88:  8  Salk.  408,  &  C  (6)  f\««  v.  BMiw^ ! 

(«)  Rex  V.  Amerw,  1  T.  R.  IflO:  G«rrari  Ic)  Amn.,  6  Mod.  U 

T.  Earig,  8  Wilt.  413:  Dukt  «f  Utdt  ▼.  (d)  R.  T.,  5  a  6  Q. 
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',  WMflMOj^ed  witk  by  reading  the  iiMtniiiieiit  alotid  ciiAt.  xm. 

Mwt   The  demand  is  now  complied  with  by  exh^- 

if  Kquved,  (as  Is  nsnallv  the  caae)^  iy  maitng  <mt  a^  fl«o«»>- 
imlmmetiiy  (including  tile  names  of  the  witnesses  by 
WB8  attested  (e)  ),  mmd  ddiverimf  it  to  ^e  opposite 
f)f  who  must  pay  for  it  at  the  rate  of  4d.  per  dteet  {a)., 
\fi  plaintiff  is  an  executor,  and  oyer  is  crared  of  the 
rtamentaryy  of  which  profeit  is  made,  the  will^  as 
e  letters  testamentary,  must  be  set  out  (A)., 
leedy  &e.y  bo  in  the  hands  of  a  thira  person,,  tiie  Wbcn  in 
■  application^  will  by  mle  oblige  him  to  give  oyer  JjJ^**'**'** 
proauee  it  iff  necessary  (t) ;  but  they  will  not  dis- 
i  the  oyev  by  substituting  a  copy  of  the  original  or 

•)• 

^Opwr.l  To  refuse  oyer  when  it  ought  to  be  granted  Refiiiai  of 
.  In  oraer  to  bring  error,  the  pftity  insisting  upon  ^^^^* 
enter  hia  prayer  upon  record;  and  wis  being  in  the 
I  plea,  the  otker  party  may  either  oounterplead,  or 
t,  and  the  court  will  Uiereupon  give  judgment (»») ; 
li  judgment  the  writ  of  error  may  be  brought.  Error, 
aes  not  lie  for  granting  oyer  where  it  is  not  de« 
a).  It  may  be  added  that  the  court  cannot  di»- 
or  modify  the  right  to  oyer(o). 

N^  after  Oyer,']  After  oyer  is  granted,  it  is  optional  Prooeedi&gt 
irty  whether  he  set  it  forth  in  his  plea  or  not(p),  ■'*"®y*'« 
r,  he  undertake  to  set  it  forth,  and  do  not  set  forth 
ieed,  or  if  he  mis-recite  it,  the  plaintiff  may  either 
ent  as  for  want  of  a  plea(^),  or  he  may  pray  that 
!  enrolled,  and  thereupon  nave  it  truly  enrolled,  and 
But  this  must  be  understood  as  extending  to  cases 
)  the  whole  of  the  deed  relates  to  the  matter  of 
if  it  cont^n  other  matters  besides  those  which  are 
nned  by  the  party  craving  oyer,  it  seems  to  be  un- 
o  set  out  the  irrelevant  matter, — it  is  sufficient  for 
out  verbatim  the  whole  of  the  matters  which  relate 
otherwise,  in  some  cases,  the  record  might  run  to  an 
e  length  (t). 

!clara^on  do  not  set  out  the  deed  accurately,  and  When  Dcfen- 
mt  intend  taking  advantage  of  it  on  account  of  a  ^^f  the^ 
e  should  plead  non  estfactumy  without  setting  out  Deed  or  not, 

»  ▼.   Hagen,  WiUes.  fl88:  (m)  Maifor  ^homdom  v.  Corr^,  i  Lev. 

,  AcMiPttCBM,  6  Mod.  237;  142;  ljm%wM  v.  Hundred  </  Itletoorth,  2 

C  Salk.  486:  2  Ld.  lUym.  909,  S.  C 

DMm.2T.R.4a  (n)  1  Saund. 9 b;  2  Id. 46  b.          ' 

k  0  0. 2.  (o)  AnMAthup  of  Camterbyry  v.  Tubb,  3 

irolhiM,  S  DowL  305;  4  Bing.  N.  C.  789:  ft  DowL  A27,  5.  C 

6;  5  Soott,  606,  8.C.  {p)  Weaver^  Company  v.  f\irreat,  2  Str. 

WmivfMentgamery,  2  Str.  1241. 

SOS.    If  the  deed  be  in  the  {q}  WaUaee  v .  Dudvou  <^  CumiterUutd,  K 

ecNOt,  as  in  the  cateof  an  T.  R.  370:  Cote  v.  Hutme,  3  M.  ^  R. 

bond,  the  oourae  may  be  86,  n.                                * 

■iiiiidi I  to  compel  the  (r)  Com.  Dig.,  Pleader,  P.  1.    And  see 

3ae  3  Bing.  N.  C.  789).  WaUnca  v.  UuS»em  itfCttmbertaitd,  4  T.  R. 

ptifOmlerbunf  v.  TtM,  3  370,  n. 

ti  5  Dowl.  697.  S,  C.  /«)  tVaUaoe  r.  Ducheu<(fCumbertani»  4 

'.  Hm*9d  or  ThtgOmDorth ,  T.  R.  370:  1  Saund.  317,  n.  (2). 

towtir  V*  Spanvw,  2  Str.  it)  1  Saund.  317,  n.(2u  and  tee  1  Saund. 

B^&C.  9,  68:  Cioo*v.R«m<nffwi,6Mod.237. 


Past  l 


OBttiM 


the  fbed  ob  oy«r,  w  tha  tniiviM  woal4  aoi  bt  mO 
such  a  plea  after  aettiqg  out  tlw  ddid(«).  Baft  if  the 
set  oat,  do  not  rapport  the  breaoh  awtgned,  tbn  the  i 
takuig  advanUtte  of  the  delect  b  by  ewviqg  ogw 
settiiur  oat  the  aeed»  and  demaniiw(«). 

Bji2.i7^  2  FT.  4^r.  44^  <«If  a  defendaaft,  dUr 
oyer  of  a  deed,  omit  to  ineort  it  at  the  liead of  bk] 
Iff  OB  makiiig  ap  the  ianie  or  demonw-book  m 
fit,  ineest  it  for  him;  but  the  eoeta  of  neb  : 
shall  be  in  the  discretion  of  the  taadng^iffieer**  (|r). 
plaintiff  oraying  oyer  of  a  deed,  &e^  do  not  aHerws 
forth  in  his  rej^ication  &&,  the  defimdant,  in  his  i 
&c.»  mav  (if  hie  wish  to  have  it  set  forth)  pny  that 
be  enrolled  and  then  set  it  forth,  or  at  leeat  snoh  ptf 
relate  to  the  matters  in  diipate(#}. 

{u)Wini0kr,»mtm9,STmaiLT9fil       MSMhva 
lunh.  S14,  a  Ct  Md  n»  WUmm  ▼.   flMiCSomaanFI 
rFMMlMiv,  6  If  oa  a  8ik.341: 
4  BTft  C  741;  7  D.  a  R.  St 
T.  Pmfkm;  9  D.  *  B.SBt  1 


8.C, 


▼•  wvkittt 


3  Salk.  IIP: 
47B* 


aC;JlM»  •nt.kivlikjbeoait  ttedM 
■ai,tMfriiiH«i.  (lata 

▼.  fiMSfv.  ArMrtiSaiblSas 


^Um^mik,  6  Mod.  fl7i  /#lv  ^iTiimai,  1  iVfekWl  tlU. 
.Doiif.  ■'"  .  ^       —     _    -     - 


<fi)CaB.INg« 


r,F. 
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CHAPTER  XIV. 

IHSPICnOK  AND  COPIES,  &C.,  OP  INSTRUMENTS. 


Chap.  xjv. 


lERE  a  pkkinHff  declares  upon  a  written  instrument  in  whatcaaa 
ider  seal,  or  where  the  action  is  founded  upon  such  an  i^J^^u' 
iBent(a),  the  defendant  may,  in  general,  have  a  copy  of  wui  be  grant- 
taking  out  a  summons  before  a  judge  at  chambers,  who  ^^  D«fe>- 
hereupon  make  an  order  that  a  copy  of  the  instrument 
ition  oe  forthwith  delivered  to  the  Pendant  or  his  attor- 
id  that  all  proceedings  in  the  action  be  staved  in  the  mean- 
(}.  This  IS  uialogous  to  oyer  of  deeds  &c.  (anf«,  1019). 
in  policy  causes,  a  judge  at  chambers  will  make  an  order 
» assured  to  produce  to  the  underwriters,  upon  affidavit, 
yen  in  his  possession  relative  to  the  matters  at  issue  (c). 
a  an  action  for  general  average  the  defendant  is  entitled 
)ect  the  statement  of  the  general  average,  but  not  the 
lent  from  which  it  is  drawn  up(</).  In  other  cases,  the 
iff  has  been  even  ordered  to  produce  his  books  at  the 
f) ;  and  Lord  Mansfield  is  said  to  have  laid  it  down  as  a 
nat,  whenever  a  defendant  would  be  entitled  to  a  dis- 
%  he  should  have  it  here,  without  going  into  equity  (/). 
)urt  or  a  judge,  however,  will  not  at  present  interrere  to 
stent  (^),  unless,  perhaps,  in  insurance  causes,  as  above 
oned,  or  there  be  some  good  reasons  why  inspection 
I  not  be  granted ;  and  therefore,  in  an  action  to  try  the 
0  land,  the  court  refused  a  rule  to  compel  the  plaintiff, 

landlord,  to  permit  the  defendant  to  inspect  or  take  a 
»f  one  of  the  landlord's  title  deeds  to  the  estate  (h).  But 
ppear  that  a  discovery  is  necessary  to  the  defence,  they 
^ve  the  defendant  a  iurther  time  to  plead,  to  enable  him 

meantime  to  obtain  the  discovery  by  a  bill  in  equity  (f ). 
e  only  one  part  of  an  instrument  exists,  a  party  has  no 
to  an  inspection  and  copy,  unless  the  person  who  has  it 

hiuids  holds  it  for  the  benefit  of  both,  or  can  be  con- 
d  as  a  trustee  for  the  party  seeking  the  cojiy(k).    The 

have  refused  to  compel  the  plaintiff  to  give,  or  allow 
lant  to  take,  a  copy  of  an  agreement,  to  enable  him  to 
in  abatement,  that  the  agreement  was  signed  jointly  by 


T.  LttfiOey, «  Scott,  438.  Ot^)  See  If^itt^r  v.  GooiM.  2  T.  R.683. 

Ud,  5m,   fiOl :    Imp.  B.  R.  886:  HUd^ard  v.  Smith,  1  Bing.  4M  ;  8  Moore, 

iBt.  fFcbfter,  7Moore,  5S0;  1  Bing.  5B6,  &  C:  ThreMt  r.  Webber,  7  Moore, 

Cx  fitowv.  Kmt,  6  Bing.  G14:  4  559;    1    Bing.   161.    &  C:    ftafdUfh  v. 

P.433, 8.  a.-  SKMer  ▼.  Goetf,  1  Sid.  BUadiy,  3  Bing.  148t  10 Moore, fifiS, &  C: 

lUaaker  ▼.  Itod,  2  Taunt.  114.  The  Cock*  v.  Neuh,  9  Bing.  723;  3  Moa  &  Sc. 

ifll  HOC  alwayt  itay  the  proceedings.  164.  S.  C 

N*  ▼.  Ltmte^,  a  Scott,  438). (J) . Wc*«ilfigr  v.  No^et,  1  B.  &  C.  282; 


Mmyatt,  I  Camp.  fi62:  2  D.  &  R.  386,  &  C :  and  tee  Htidyard  ▼. 

L  e.  37,  a.  a  Smith,  1  Bhig.  461 ;  8  Moore.  M6,  S.  C 

Tmmm  V.  ifOm,  7  DowL  496.  (<)  WMtter  v.  Gssafof » 2  T.  R.  683. 

JMfcr  ▼.  NwMMfay,  2  Str.  1130:  but  {k)  Per  Vaughntn,  B.,  JVaote  t.  Swind,  9 

iMkr  ▼.  GueM,  2  T.  R.  683;  C.  a  J.  279:  tee  A«id  v.  Oateman,  2  Dowl. 

Tidd,  9th  ed. »].  354 :  Smith  ▼.  W^er,  6  DowL  309. 


Is 


i      ■  I- 


r 


iM»t  a  |'urty(/>).     And  it  sfoins  that,  in  jrviieral, 
will   not    In'  LM-iiiit<.'«l,  unless  wht'iv  the  party  i 
jtnrxy  to  tin-  <lt't'<l,  or  the  other  j)arty  hohls  il  i 
trustee. 
In  what  CaKt      Also,  where  the  defendant  is  possessed  of  any  v 
l?raiited*^o      '"^*"^>  t»f  wliich  it  is  material  tliat  the  pkuntifl 
Piaintifr.        inspection,  a  judge  at  chamberi),   under  parti 
stances,  will  order  tliat  the  plaintiff  may  have  Ic 
it ;  tluit  the  defendant  shall  give  him  u  copy  of 
]>laintift*'s)  expense;  and  that  the  defendant  sb 
at  the  trial,  if  called  upon  to  do  so(^);  or  that 
duce  it  to  the  plaintifTs  attorney,  in  order  tliat 
tiiin  the  immes  of  the  witnesses  so  as  to  subpt 
But  in  another  case,  the  court  said  they  would  n 
defendant  to  produce  the  deed  at  the  trial  (#). 
case,  in  an  action  against  the  marshal  for  an  esci 
compelled  him  or  his  officer  to  permit  the  pl^ni 
the   writ   of  habeas  corpus  and    return,  and   tl 
indorsed  thereon  (<).    And  in  a  later  case,  the 
])ankruj)t  was  com|>elled  to  allow^  an  inspection  < 
ship  Ixioks,  in  an  action  on  a  contract  entered 
]»tuiknipt(M).     In  an  action  against  a  sworn  bro 
fur  negligence  in  making  a  contract,  the  cour 
conipellea  him  to  produce  his  hooks,  to  enable  tJ 
inspect  and  take  a  copv  of  the  contract («).     Bi 
fur  goods  sold  ami  delivered,  the  court  would 
defendant  to  allow  an  inspection  of  the  goodti^ 
plaintiff  t<»  jjive  evidence  of  their  identity  (^),     ] 
court  order  inspection  of  a  writ  in  the  luuids  of 

(/)  Nmfe  V.  Bird,  S  D.  dk  R.  419.  3RfI:  Batentm  v.  PMffi 


htpeetum^  jr.,  of  TtutnimenU,  1025 

enible  the  plaintifT  to  bring  an  action  ai^ainnt  him  (c).   chap.  xiv. 
irt  of  Common   Pleaa  have  it'tused  to  a  plaintiff  in 
<t  iiupeetion  of  a  det* d   in  the  avowant'H  possi^ssion, 
tHiTeyed  to  the  avowant  the  revention  of  the  demised 
s(a).    In  that  court,  where  two  uarttt  of  an  indenture 
ttcuted  by  both  parties,  each  kefutnff  one,  and  one  ]»art 
It,  the  court  would  not  cumpel  tiie  other  ]>ttrty  to  pro- 
is  part,  in  order  to  Hupport  an  action  ajj^iuHt  him  on 
Eminent  (&).     So  where  two  parti  of  an  agreement  were 
Ui^^bly  executed  l>etween  landlord  and  temuit;  in  an 
Qjpon  the  agreement  by  a  purchaser  of  the  preiniMi'8,  the 
fenued  to  com|Hfl  the  tenant  to  produce  his  part  to  be 
ed,  unlew  such  purcliaser  had  njiplied  to  the  vendor,  or 
ererv  endeavour,  without  tmccet«,  to  iind  him(r).     A 
rial  having  been  granted,  the  court  allowed  the  plnintiff 
re  the  inspection  of  a  deed  read  in  evidence  by  the  de- 
nt at  thenrst  trial,  but  not  of  a  deed  pnnluced  there  but 
ead((/).     Where  a  deed  was  taken  fnmi  the  plaintiff 
r  a  criminal  warrant,  the  court  ordered  him  to  be  sup])lied 
a  copy  to  declare  upon(«). 

policy  cau9ei»,  where  the  plaintiff  coniient^  to  enter  into  a  ]„  policy 
iJidation  rule,  terms  are  generally  imposed  on  the  defend-  Cuicet. 
produce  all  books  and  paiiers  material  to  the  point  in 


a  defendant  makes  an  aflfiilavit  identifying  a  docu-  ofDnciiment 

t  exhibited  to  him  only,  and  notfilc<l,  he  will  be  compelled  AmSHJit'"  '" 
ilow  the  plaintiff  to  take  a  copy  of  that  dtM'ument,  although  flicd. 
.  sworn  to  contain  a  defence  to  the  action ((^). 

k  party  may,  also,  in  general,  on  ap])lication  to  a  jud^e,  get  CnmiKiiing 
order  on  the  opp<»site  partv  to  produce  a  deed  before  the  ^Tpunxtoe oi 
imifiiuonera  of  the  stamp  office  to  be  stamped (A^.     And  in  sumpiiig. 
$m  case,  where  the  defendant  had  surreptitiously  obtained 
pession  of  an  unstamped  instrument  executed  f)y  himself 

the  plaintifif,  (thereby  preventing  the  plaintiff  from 
^ing  a  stamp,  as  he  had  intended,  within  twenty-one  days 
tr  execution),  and  then  swore  that  he  had  lost  the  nfi:ree- 
Dt  ;  the  Court  of  Common  i^leits  orderc<l  that  he  Hhould 
duce  a  copy  in  his  possession  to  the  plaintiff;  and  that,  if 

plaintiff  produced  that  copy  stamped  at  the  trial,  the 
endant  should  lje  precluded  from  prmlucing  the  original  (f). 
t  the  judge  will  not  order  the  production  where  the  instru- 

I  JL  V.  Sktrilf  ^  Ohtfrtw,  1  Chit.  R.  (/)  Park.  Iim.  6th  ed.,  Introduction, 

The    proper    way   of  proceeding  zllv. 

lid  b«  to  Tule  the  thcsrifr  to  return  the  (jr)  TH^ff  v.  AmHtr^  7  Dowl.  674. 

L  (A)  Cookt  V.  arnrfr#.  Tidd,  Mh  ed.  4A7: 

)■  »*men  v.  Row.  6  Taunt.  VO'.  and  flafenum  v.  PAiinpv,  4Taunt.  1A7:  OUrntr 

Rm  ▼.  Thf  Sknifft^  Chentfr,  I  C*hit.  v.  Aflylry.  i  Moore,  71:  Thnifittt  v.  Wfb- 

I.47S:  Dmmw  T.  Arwra.  {)  Moore.  17H:  »trr,  1  Bing.  161;  7  Moore,  &fl(l,  S.  C: 

lr«(^    ▼.    BtMti^,   3    Blng.    14H;    I»  Afunn  v.  GwfMd.  .'{  Bing.  SK?;  II  Moore, 

oite,  SXHt  S.  C:  RuwOe  v.  Beaumtmt,  4!».  S.  C:  SeeUr  v.  .Sirynrf,  2  C  &  J.  :}7H: 

L  237;  I  ^on.  4c  P.  SBS,  H.  C:  ihrka  v.  1  Dowl.  314.  &  C,  and  cwei  there  litod 

A.  9  BJng.  7S3:  3  Moa  fc  Se.  144,  &  r.  in  note. 

i\  Sirret  V.  Bramm,  6  Taunt  302;  1  {i)  DnuMffieki  v.  Cnd/mf,  5  Bing.  41R: 

nh,  file,  &  C-  Woatkoek  v.  IVt^thhtif  8  Moa  4c  P.  771,  S.  C.    (Jvavr.  am  to  the 

.  S  Y.  4:  J'  4:  l^ard  Vvrtwtiirt  v.  G«Hiiy,  power  of  the  court  to  restrain  a  party 

ug.  IS;  If  Moore, 363.  B.  C.  bnra  talcing  an  ohiection  to  evidence  at 

rrr/«rw  V.  CWNiM,  S  C.  ft  J.  685.  NM  PHim,  <.  «.  the  production  of  an  r\- 

i\  HneUt  ▼.  PjfliuM.  7  Bing.  4()0;   5  i»ting  instrument.  (See  Trmten  v.  lyititut 

tokP.  aSSt  1  D<ml  219,  S.C.  i  C.St  J.  6^). 
e)  Hmrig  v.  jtdrU,  S  Chit  9091 


oajudscatdiainb«is(p). 
"er  U)  produci 


Undera  judge'B  order  b)  produce  letters  and  gife  o 
court  have  holdeii  that  it  ia  sufficient  to  give  extraci 
jinrta  of  letters  as  are  relevant  to  the  subject,  if  th( 
whose  possession  they  are  will  make  affidavit  that  th 
of  their  contents  does  not  relate  to  the  suhjcct(f  ]. 
if  In  general,  no  order  can  be  obtained  for  the  inm 
instruments  or  books  of  a  private  natDDi,  in  the  E 
thini  person{r)  ;  Imt  either  of  the  parties  to  asait  h 
to  inspect  and  take  copies  of  books  of  ■  public  i 
which  he  has  an  interest,  and  which  are  inateTiAl(< 
tiie  inspection  of  corporation  books,  and  the  books 
comiMuiies,  see  Vol.  I.  224.  And  see  CorponUiim 
ttapU  V.  Lathi^,  S  T.  R.  30.1 :  R.  v.  Bath,  Id.  579  : 
GiM  Company  v.  Clarke,  4  Moo.  &  P.  727  ;  7  Kng, ! 
Mamr  of  Southampton  v.  Grapei,  8  Id.  £90 ;  JAnm 
V.  JfrnloH,  1  Id.  nsu  :  32  G.  3,  c.  CB,  i.  4  :  SekMaa 
niM,  1  Cowp.  192  :  R.  v.  Pumdl,  1  W.  Bl.  37 ;  1  ' 
IS.  C.  (University  books)  :  R.  v.  NoOinffkam,  I  HV 
Jt,  v.  krydon.  Id.  361 :  Ilodgei  v.  AMtt,  %  Id.  B77 
398,  S.  V. :  R.  v.  Hottman,  in  NeweoMtht^poti-Vf 
1223 :  R.  V.  Comelim,  Id.  1210  :  HarrUon  v.  WM 
Vc  C.  1G2  ;  4  U.  &  R.  820,  S.  C. :  Dariet  v.  Hmh^iMt^ 
&  Sc.  223 :  Sleperu  v.  Bmeiri,  4  Dowl.  277.     As  i 


Simptin,  4  Moo.  &  P.  .TIM  ;  G  Bing.  60.%  S.  C. : 
Farrituidon,  9  B.  &  C.  541 :  Ediear^  v.  BentieU, 
40.  1!  nil...    -vin-  n  V    x.  T    akp   k  r  .    r    < 


Intpeeiitm,  ^.,  of  InstrumenU.  1027 

Bee):  Bmmm  ▼.  Part,  1  Wils.  240  (where  they  refused  Chaf.  »it. 

^  woks  of  the  Custom-house)  :  Heriferi  v.  Ashburner^ 

ii  297  (as  to  inspection  of  books  of  Sessions  of  the 

:  Murr^  r.  Thomhill^  Id.  717 :  R^  v.  fVorgenham,  1 

fm.705:  Cox  v.  Oyjy^,  Id.  337;  5  Mod.  8i)5,  ^\  C: 

.  7l9^  2  W.  Bl.  850 :   rbtin^  v.  Lynch,  1  Id.  27  (as  to 

I  of  a  chapter)  :    IV^  v.  6W/.  of  Phjf$.  1  WiU.  240 

X)b  of  College  of  Physicians)  :  Rex  v.  iihelley,  3  T.  R. 

T.  ZiKW,  10  East,  235  : /2.  V.  TVimt,  4  M.  &Sel.  162: 

JT  T.  GiUi^  2  Str.  954  :    Wilson  t.  iZo^iT*,  Id.  1242  ; 

KKid;  2  Ld.  Rayni.  927  :  R.  v.  HoUand,  4  T.  R.  691 

ports  of  East  India  Company).    And  as  to  the  in- 

of  court  rolls,  see  Vol,  /.  220 :  AddingUm  v.  Chdey  2 

1030 :  Foltard  v.  Hemeiy  Id.  1061  :  R.  v.  All^ood,  7 

^ :  Rogers  r.  Jones,  5  D.  &  R.  484.    In  an  action  for 

08  prosecution,  when  it  appeared  to  be  necessary,  for 

ienance  of  the  action,  that  the  plaintiff  should  be  put 

ion  of  the  contents  of  the  examinations  taken  beiore 

es,  and  of  the  warrant  on  which  he  was  apprehended, 

B  granted  for  their  inspection,  and  that  copies  might 

and  the  orinnals  produced  at  the  trial  (tj.    Any  of 

ns  interested  in  copyhold  property  is  entitled  to  in- 

rolls  of  the  manor  without  the  others  joining  in  the 

n(u).    By  the  late  rule  of  ^.  T,,  2  iv.  4,  an  order 

lord  of  a  manor  to  allow  the  usual  limited  inspection 

urt  rolls  on  the  application  of  a  copyhold  tenant, 

bflolute  in  the  first  instance,  upon  an  affidavit  that 

dold  tenant  has  applied  for,  and  been  refused  in- 

It  is,  however,  but  a  rule  niH  when  no  cause  is 
r).  To  obtain  this  inspection  of  public  books,  there 
>  demand  to  inspect  maae  on  the  proper  officer,  and  a 
rhe  demand  cannot,  it  seems,  be  effectually  made  by 

of  a  j^artv  authorized  by  warrant  of  attorney  (y). 
ia  obtamea  on  motion  grounded  on  affidavit,  stating 
nstances.  In  general,  the  motion  cannot  be  made 
s  joined (2;).  Where  Uiere  is  no  action  pending,  the 
for  a  mandamus  (a). 

JRat  ▼.  Airieft,  ]   str.  186;       (y)  See  Kx  p.  Hutt,  7  DowL  090. 

§td  «M«  Re  Jwtke$  qf  Bed^       (z)  Hodgt»  v.  AOcig,  i  W.  BL  877;  3 

Etepw  esq.  w  lit.  aoB,  &  c 

Twfl,  7  DowL  eOO.  \a)  See  Rex  v.  TViuw,  4  M.  &  SeL  62: 

iMf,  3  DowL  38.  £vp.  HuM,  7  I>owl.e90. 
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CHAPTER  XV. 


Book  iv. 
Part  i. 


PARTICULARS  OF  DBX AND,  SST-OFF,  &C 

THE  courts  of  common  law  have  a  gni«ral  _ 
independently  of  any  statute,  to  order  piurticulan  of 
or  01  dufenccy  to  be  given,  in  order  to  nrevent  the  nee 
applying  to  a  court  of  equity  (a).    This  iurisdictioB  il^ 
some  cases,  confirmed  hv  statute.    The  nues  by  wUck 
courts  are  governed  in  its  exercise,  the  cases  in  whieh  * 
ticnlars  will  be  required,  their  form,  and  their  effect  an 
proceedings  in   the  cause,  may    be    oonveuently 
under  the  following  heads,  m. .- — 


Particular*  itf  Demand,  1028. 

Particuiart  qf  Set-qHT,  1031. 

Pariieulart  (j^ PaymemtM,  id. 

Particularg  ^  O^feetiotu  to  Pa- 
tent, id, 

Particulare  of  Demand,  at  what 
Time,  and  how  obiaimed,  and 
on  what  Termg,  and  Conee- 
quencet  qf  not  giving  them, 


1032. 
Partieuimrt  ef  Set-^,  4c.» ' 

ohtamtd,  ifc,,  1033. 
Farm  qf  Pmrtiemian,  1034. 
AmendmefU  qf,  id. 
T%me/or  Pleadim§  ^er,  lOSI. 
Anmexim^  io  the  Record^  id. 
Effect  of  on  the  PUadim^e  mk 

Evidence,  1036. 


Particulars 
of  Demand 
where  there 
are  indebita- 
tus Counts. 


Particulars  of  Demand.']  In  cases  where  the  declantioR 
contains  indebitojhu  counts,  R,  71, 1  W.  4,  r.  6,  ordere,  "thrt 
uith  every  decliiration,  if  delivered,  or  with  the  notice  of  d^ 
clamtion,  if  filed,  containing  counts  of  indehitattu  auumptk^ 
or  debt  on  simple  contract^  the  plaintiff  shall  deliver/iiA  JMI^ 
ticulars  of  his  demand  under  tnose  counts,  where  such  pa^ 
ticulars  can  he  comprised  within  three  foWa;  and  where  the  torn 
canwtt  he  comprised  within  three  folios,  he  shall  deliver  such  • 
statement  of  the  nature  of  his  claim,  and  the  amount  of  the  sum 
or  hjilance  which  he  claims  to  be  due,  as  may  l>e  comprised 
witJiin  tliat  numl>er  of  folios."     And,  to  secure  the  delivery  of 
particulars  in  all  such  cases,  it  is  further  ordered,  "  that,  if  sdj 
declaration  or  notice  shall  be  delivered   without  such  parti- 
cularM,  or  such  Ntntcmcnt  as  aforesaid,  and  a  judge  shoU  alter- 
wardK  order  a  delivery  of  particulars,  the  plaintiff  shall  not  he 
allowed  any  costs  in  respect  of  any  summons  for  the  puiposB 
of  obtaining  such  order,  or  of  the  particularH  ho  may  anei^ 
wards  deliver.     And  that  a  copy  of  the  particuLirs  of  *tbc  de- 
mand, and  also  particulars  (if  any)  of  the  defendant's  setroU 

■ 

ifl)  See  theobMn-vations  of  Tindal,  C.  J.,  in  BulnoU  v.  Jtf'Kmsir,  4  Brng.  N.  C,  W. 


T 


PortieuloM  of  Demand^  Set-off,  ^.  1 0 

i  5*^  )*»nnexed  by  the  ^ilointifTtt  attorney  to  even'  record  at    chap.  x 
e  4l    .**°^  it  i^  entered  with  the  judge's  miirKhal."  '  Thi'*  rule, 
i  -^J*^  It  seen.  U  not  imperative,  und  the  only  conser|U*-iicf  nf 
J  ^^^apJiance  with  it  is,  that  the  plaintiff  will  not  he  uIIowimI 
^  w^is  wticiilars  in  cositii,  ifafterwanlH  called  tVir  mid  ih-li- 
I  jCi^'  Therefore,  it  would  seem  that  the  jilaintift'  ini::ht  si^ii 
[    ^L^S&fDt  within  the  ut»ual  time,  thoui^h  no  particulai's  were 
^^JJjTrred  with  the  declaration  (A).  As  to  the  coiise*|uenci*ofnot 
*^^particularfli,  in  puniuance  ot'a  jndjre'n  <mler,  SH»e/>w^  \iyX\, 
^^^ySere  the  declaration  contains  Hfiecial  counts: — It  may  Ik*  ^Jj'^'^J'J/.I*, 
-jJ^Jdown  HA  a^reneral  rule,  that  in  all  actions  in  which  the  fVmiiii*.''' 
^J[J*WifFdoe8  not  specify  in  Xxin  declaration  the  ]>articulars  of  his 
"refaction,  a  judge,  upon  a  summons  taken  out  for  thatpiir- 
wiU  make  an  order  upon  him  to  give  the  defendant  the 
nlais  in  writing,  and  tiiat  all  proceeding  he  stayed  in  the 
time.    Thus,  in  debt  on  bond  condit Toned  for  the  per-  J".^,*?j?J!, 

•  •!  .«.  ii«i  »'i       Contractu 

ice  of  covenants,  or  to  indemnify,  or  the  like,  the  de- 
t  may  call  for  a  particular  of  the  breaches  for  which  he 
IBed(c).    So,  ill  covenant,  for  not  re])airing  &c.,  the  de- 
idint  may  claim  jiarticulars  of  the  non-rei»airs  &c.(^).    S(», 
J  an  action  by  vendee  against  vendor,  where  it  was  stated  in 
^ie  declaration  that  the  abstract  of  title  delivered  was  "  iii- 


icient,  defective,  and  objectionable,"  the  court  obliged  the 

yaintiff  to  give  a  particular  of  all  objections  to  the  abstract, 

^risbg  upon  matters  of  fact,  hut  not  of  objections  in  point  of 

liw(e).    So,  in  an  action  by  vendee  t4»  recover  back  his  deposit, 

Vcauise  the  conditions  of  the  sale  had  not  been  complied  with, 

the  defendant  mav  have  a  particular  of  the  matters  of  fact  on 

which  the  plaintiff  seeks  to  recover (/),  though  not  of  the 

i^al  grounds (^).     So,  in  an  action  amiinst  a  clerk  by  his  for- 

ner  master,  for  enticing  away  ])laintiff*s  customers,  contrary 

to  an  agreement,  the  declaration,  naming  two  of  those?  custo- 

Hers,  but  also  stating  that  there  were  divers  others,  witliout 

naming  them,  Pattesun^  J.,  on  an  affidavit  tluit  the  defendant 

vonld  be  prejudiced  in  his  defence,  and  might  1>e  taken  by 

niprise  at  the  trial,  unless  the  names  of  the  other  customers 

w«re  given,  made  an  onlcr  on  plaintiff  to  give  their  names, 

and  gave  defendant  time  to  plead  after  the  delivery  of  the  j)ar- 

ticular!«(A).     But  wherever  the  mrticulars  (»f  the   cause  of 

•etion  are  fully  sfiecified  in  the  declaratitm,  as  in  actions  on 

tile  case,  special  assnm]»8its,  or  the  like,  any  further  ]>articu- 

kts  would,  of  course,  be  unnecess^ir^',  and  are  seldom  granted. 

And  accordingly  the  court.,  in  a  recent  case,  refused  to  eom- 

Jftl  a  plaintiff,  suing  for  the  breach  of  an  agreement,  and  as- 

^'gning  that  he  had  incurred  certain  exj)enses,  to  furnish  ])ar- 

ticulars  of  such  special  damage (t).     So,  in  an  action  on  a  bill 

^t  exchange,  an   order  for  ]>articu]ars  could  not  be  gmnted 

•M  J^tne*  V.  FrMnfer,   1  Gale,  2M,  per  5  Dowl  724). 

•4M^«4i.  B..  4  Dnwl.  332.  M.  C.  (f)  nJlett  v.  Thntnjuum,  .1  R.  Ar  P.  iATr. 

(ci  Tadd,  mh  td.  5f»7*  Rotintm  v.  Hineltiwl,  4  M.  &  W.  ThYI. 

id;  But  in  an  action  of  covenant  by  the  (/i  Sqitin'  v.  TtuM,  1  Camp.  ^KL^ 

^'ignte  of  a  lease  for  non  )iayiii«nt  of  i^i  Hittrntu  v.  Ut^vlnnil,  4  M.  Ar  W.  Vvl. 

YvDtaiMl  uon  repair,  the  court  refuted  to  th)  StafiMon  v.  Drt^tHf  V.  H.,  Hth  Dec. 

«omi«l  the  plamtiir  to  give  narticulam  VX»,ffunm  IVrfffA^rf,  J.,atchanilicrM:  seo 

'%ith  sums  ami  dates,  pwticuian  uf  the  11  Pricu.  Hen.  1!<. 

covcnanu  alle{{ed  to  have  ben   broken  «)  Hettaiick  v.  f/aic*e«.  1  M.  &  W.  573. 
bavinj;  Lccn  given.    {Oaufter  \,  HthiiaKk, 


IT. 

Past  I. 


without  tome  putienkr  wmm(i);  tboo^  Yf^^ 

eiti£F  in  saen  ft  OMe  ydlimtamd  to  giT«^  on  0|ii| 
and  they  were  lnexpUeit»  the  eoiiii]id|^«der 
deliyer  farther  and  better  paxticiilan(/). 
IB  ActkMucK  In  actions  for  torti^  it  is  aenexaUy  the  ptMUn  t 
''"'''^  partioalare  of  demand,  which  m  moat  oaaM  aieeai^ 
the  dedaiation.  Bat»  under  eiieomatanca^  a  rate 
•such  actiom^  compel  a  delivery  of  partioolai%  n  \m 
affidavit  stating,  thlit  the  defendant  doea  not  knoirfiiri 
plaintiff  is  proceeding (ei}.  In  an  action  i^aiiiittki: 
n>r  an  escape, »  jndge  will,  on  application,  eompfll  •• 
of  particulars  of  tne  escape  for  which  the  artira  is  InN 
ana  the  plalhUff  is  bound  to  give  %  particular  of  tb 
relied  on,  and  the  judge's  order  for  %  partkular  in  sod 
should  order  the  precise  day  of  the  escape  to  be  stslsd 
within  the  plainoff's  knowledge  (o^.  In  an  action  I 
dous  prosecution,  alleging,  as  specCsl  damanutbat  di 
sons^  named  in  the  dedamtion,  nad  left  off  oealii^ 
plaintiff,  Cokmamj  J^  on  summons^  oidersd  the  pi 

S'yc  the  addresses  of  the  persona  named  within  a 
lat,  in  defoult  thereof  the  names  of  those  whose  ad 
not  given  should  be  struck  out  of  the  dec]azatioa(p 
indictment  for  a  nuisance  against  members  of  a  Gas  ( 
for  throwing  poisonous  matter  into  the  Thames^  an 
barges,  and  making  erections  in  the  river,  the  cou 
the  prosecutor  to  give  particulars  of  the  nuisance  in 
be  proved  ;  and  LUUecuUe^  J.,  observed,  that  in  the  • 
action,  there  could  be  no  doubt  upon  the  propric 
plaintiffs  being  called  upon  to  give  such  particulars  I 
in  an  indictment  for  a  nermanent  nuisance  by  thro 
into  the  river  Thames,  Volendffe^  J.,  ordeied  the  pre 
give  particulars  of  the  acts  of  nuisance,  but  not  of  the 
On  the  other  hand,in  an  action  against  an  attorney  for 
in  transacting  the  assignment  of  a  leasehold  belong 
plaintiff,  per  quod  the  plaintiff  had  to  pay  damai 
assignee,  the  Court  of  Uommon  Pleas  refused  to 
delivery  of  a  particular  of  the  plaintifTs  demand,  t 
no  ambiguity  as  to  the  cause  of  action,  or  the  trai 
respect  of  which  the  action  was  brought  («). 
In  ejectment.  In  ejectment,  if  the  defendant  have  any  doubt 
lands  &c.  for  which  the  action  is  brought,  he  may 
•  plaintiff  to  give  him  a  bill  of  particulars  (r) ;  or, 
ejectment  is  brought  for  a  forfeiture,  the  court,  upo 
tion,  will  rule  the  lessor  of  the  plaintiff  to  give  tnc 
a  particular  of  the  covenants  and  breaches  See.  oi 
means  to  insist  that  the  defendant  has  forfeited  his 
that  he  shall  not  be  allowed  to  give  evidence  at  t 
anything  not  contained  in  those  particulars  («)• 

(k)  Brook»  r.  Farlar,  3  Bing.  N.  C.S91;  diambm :  we  4  B.  Sc  Aid 

5  DowL  961.  &  C-  Me  Dattea  v.  jttutru-  8S7;  TIdd,  533,  534. 

ther,  5  DowL  736;  8  M.  de  W.  817.  8- C.  (9)  Hm  ▼.  CWwMri,  5  Ifl 

(/)  Daipe$  V.  jiHBtntthgr,  5  DowL  736;  2  lee  A.  v.  Fhtttr,  7  DowLS 

M.  &  W.  817,  &  C:  pott,  1034, 1085.  (r)  A.  t.  jnbMW.  7  Oowl 

(IN)  ftMWfvv.  CftofHMlv.  5  DowLSO.  (•)  atwwirfv.  vmmmm 

(n)  IToftiCflr  V.  JoMM.  7  D.  4c  R.  774.  3ai|{  3  SooCt,  771 :  5  DowL 

(o)  DavU  v.dMpman,  I  Nev.  4e  P.  SgS;  (t)  Gaadrtgktv.  AM.  7T 

6A.4C  R.7fl7,  &C  (■i)l>MT.nMk,ST.R.J 

(p)  FtB  T.  AaiNn^,  6th  AprU.  1839,  at  Mt  Sewtmr  v.  IHMwieft,  S  D 


ParHaUmv  of  Demand^  Set-of,  ^.  1031 

^akn  of  Set-Of.']  Where  the  defendant  pleads  #0^-0^,   chap.  zr. 
Wntiff  may  obtain  a  particular  of  the  set-off,  in  the  p^rticuUn  of 
ONs  as  a  defendant  would  be  entitled  to  it,  if  the  mat-  set-oK 
Kt  off  were  declared  upon ;  and  if  the  defendant,  in  such 
do  not  deliver  a  bill  of  particulars  within  the  time  limi- 
I  the  judge's  order  for  that  purpose,  he  will  not  be  al- 
to give  evidence  of  his  set-off  at  the  trial.    It  is  no  ob- 
I  (0  the  use  of  particulars  of  set-off,  delivered  without 
c^s  order,  that  the^  are  headed  in  a  different  court  from 
in  which  the  action  is  brought  (ir).    As  to  annexing 
rtJcuIan  of  setr-off  to  the  NiH  Print  record  on  entering 
ithe  marshal, see jMfT,  1035. 

^hdan  of  Pcy^titents,!  Where  the  defendant  pleads  pay-  Particuian  of 
the  plaintiff,  according  to  a  decision  of  the  Court  of  P*y™«»'^ 
n  Pleas,  may  obtain  particulars  of  the  pavmenta  relied 
an  affidavit  stating  that  he  cannot  safely  go  to  trial 
ithemCf). 

adan  of  Oijectiaru  to  Patent,"]  The  act  for  amending  Pvticuian  of 
of  patents  (6^6  W.4,  c.  83,  *.  6)  enacts,  "that  in  p2S!°"  ^ 
on  brought  against  any  person  for  infringing  any  let- 
nt,  the  defendant  on  pleading  thereto  sliall  give  to  the 
f  and  in  anv  scire  facias  to  repeal  such  letters  patent, 
itiff  shall  me  with  his  declaration,  a  notice  of  any  ob-  * 
on  which  he  means  to  rely  at  the  trial  of  such  action, 
bjection  shall  be  allowed  to  be  made  in  behalf  of  such 
t  or  plaintiff  respectively  at  such  trial  unless  he  prove 
;tions  stated  in  such  notice :  provided  always,  tnat  it 
i  may  be  lawful  for  any  judge  at  chambers,  on  sum- 
rved  by  such  defendant  or  plaintiff  on  such  plaintiff 
lant,  respectively,  to  shew  cause  why  he  should  not  be 
U>  offer  other  objections  whereof  notice  shall  not  have 
»n  as  aforesaid,  to  give  leave  to  offer  such  obiections, 
lerms  as  to  such  judge  shall  seem  fit.*'  In  the  parti- 
liyered  under  tliis  act,  the  substantial  objections  must 
'.  in  distinct  and  intelligible  language,  and  the  parti- 
ist  not  be  confined  to  giving  merely  general  informa- 
And  the  court,  or  a  judge  on  summons,  has  the 
I  order  further  and  better  particulars  to  be  delivered, 
it  be  insufiicient  (a).  In  one  case,  where  the  defend- 
m  first  notice  alleged,  that  the  invention  was  old,  and 
1  used  by  J.  U.  M.,  and  divers  other  persons,  the 
Common  Pleas  refused  to  order  the  names,  addresses, 
riptions  of  such  other  persons  to  be  given  (a) ;  but  in 
aent  case,  Coltman^  J.,  on  the  authority  of  a  case  de- 
r  Tindal,  C.  J.,  who  had  taken  time  to  consider  the 
,  ordered  such  particulars  to  be  given,  and  that  the 
and  divers  other  persons"  should  be  struck  out  (h), 
defendant  omit  to  deliver  the  particulars  with  his  plea  Laive  to 
ading/'  as  required  by  the  statute,  the  court,  if  tney  jSd*ddUTSr* 

r  ▼.  HUteM,  6  DowL  267.  (a)  Bninoit  v.  M*Kenzie,  4  Bing.  N.  C. 

td  w.  Thampmm,  4  Bing.  N.  C.    127:  6  DowL  21A.  S.  C. 

ib)  GaUoura^  t.  Bleadm,  at  cbunben, 
r  V.  Hnok,  6  DowL  79B.  H.  Itt«. 


10S2  PmikMltam^Ikmtm^^S^i^ft. 

BooKiT.  be8Btidiedonth«]ii0ii^wiUgitaftbimiiMi«»|li 

^^^     aadtodflUTwthAolijeettoiwidthtlMftMkplMil^ 

Ab  to  the  oofltSy  in  earn  <d Mtne  0I maj  oilmm 


Pwtieiiimof     ParUmimni  ^fDmummd^  •! ill  Tim§^  wmlkwm 

awtiiowob-   have  already  seen,  that,  in   deeJafatJona  oontnl 

**^^  *<^  talMf  oounta  in  aiwwjufif,  or  debt  on  rfnupla  io 
*  plaintiBP  ahonld  deliYer  the  partieiilan  ^  the  d« 
those  counts  at  the  time  of  filing  or  dellraiag 
ration.  Should  he  neglect  to  do  so,  under  sneh  a  < 
and  in  other  cases  where  yon  are  entitled  to  the 
the  mode  of  obtaining  thm  i%  4f  ^Mm§  mt  mi 
mwiu/br  tkai  pmtpom^  mmd  tbimimmg  mm  mritt  U 
R.  Et.^2W.4t r. 47>  «< A sonunoiM  to  partiealai 
thereon  may  be  obtidned  Ijsr  a  deftndant  bsfbie 
and  may  be  made,  if  the  judge  thinks  fiL  wltfio 
duction  of  anv  affidaiit(«),  or  after  deefaiattoii 
plea  pleaded.  '^  It  is,  indeed,  disenrtioiwiy  leili 
to  make  an  order  at  any  time  bef6re  the  tiUirj 
ccuue  he  not  ^ewm mgamH Uy  mi  iktimmmpm^lm 
moniy  tk$  jmdge  wiU  make  em  order  thai  CiW  phk 
mgf  or  agefU  ehaU  deliver  to  tke  defmdami*e  mUm 
•  the  partiadare  required^  and  that  in  the  meaniime 
prwxedings  in  the  cauee  he  ttaj^  (g).  Eren  altl» 
fendant  may  have  had  a  particular  delirered  to  h 
judffe  may  make  plaintiff  re-deliyer  it  as  a  particnL 
m  the  action,  though  in  such  a  esse  the  defendai 
ordered  in  any  event  to  pay  the  costs  of  such  pai 
if  necessary,  to  take  short  notice  of  trial  (A^. 

On  what  The  term  of  "  pleading  issuably  "  will,  in  gei 

®™^  posed  on  the  defendant  by  the  order;  unless  expi 

m  writing  by  the  plaintiff's  attorney  ^i?.  A,  < 
unless  the  justice  of  the  case  reauires  a  dispensatifl 
term ;  as,  if  the  defendant  be  aesirous  ot  pleadii 
ment  a  nonjoinder  of  a  party,  which  is  not  reffai 
dilatory  pleas ;  or  unless,  as  it  seems,  in  cases  whm 
cation  for  particulars  has  been  rendered  necessaiy 
lect  of  plamtiff  to  deliver  them  with  his  dedaia 
suance  of  the  R.  IT.,  2  W,  4,  r.  47. 

Where  Par-        In  cases  where  a  particular  has  been  delirered  1 

iivoed^M'on  ^®  ju^fi[^9  ^  ^®  ^^®  J^Bt  seen,  usually  orders  tl 
Actioo.  to  pay  the  costs  of  the  fresh  particulars,  and  req 

take  short  notice  of  trial.    Sometimes  the  judge 

other  terms  on  the  defendant. 
Comequenco      The   consequeuces  of   not   givinff  particulara 
particoianor  ^^^^  ^^®  declaration  contains  indmiUOm  counts 
Demandwfaoi  already  considered  (ofOe,  1029).    As  regards  the 

ovdcvBcL 

(<r)  lath  ▼.  H«v«  ExdL,  H.  T.  1838,  9  dcncly  acquainted  wttb  t 

Juriat,  157.  safely  to  inrooMd  to  trial 

(«)  I  Chit.  Rep.  794:  and  R.  T.,  S  G.  4,  n.:  Tidd*s  New  PvacL  M 

C.  P. ;  6  Mooze,  211.    Before  the  rule  of  nuninons.  Chit.  Fofmii  J 


H.  T.,  2  W.  4,  r.  47.  it  was  neccMary  hi  (/)  Saelmpu  K.  B.m 

the  Exchequer  to  have  an  affidavit  mat  (f )  Sea  ftmns*  Chit  Da 

the  defendant  never  had  had  any  putieu-  A)  Sea  Jmmm  ▼.  CMa 

Ian,  or  had  mislaid  them,  or  was  not  fulB-  9Tyr.3U;  lI>o«LMb4 


Pariieukarg  of  Dnumd,  ^.  103; 

^  in  obedience  to  the  luiud  order  of  a  judge  for   chap.  >▼. 

only  oonaequence  ia^  that  when  the  order  has  heen 

and  serred,  it  operates  as  a  stay  of  proceedings  from 
of  sudi  senrice  till  the  particulars  haye  been  deli- 

Under  the  usual  order,  the  defendant  cannot  sisn 
ofnot^ffToty  though  the  plaintiff  neglect  or  refuse  the 
r  the  particulars ;  neither  will  the  court  giye  him 

ngn  such  judgment  (ir) ;  and  this,  although  the 
lei  the  particutars  to  be  delivered  in  a  specified 
The  defendant's  course,  in  such  cases,  is,  to  obtain 
Oder,  compeUinff  the  plaintiff  to  deliver  them  in  a 
me,  and  expressly  reserving  to  defendant  the  liberty 
judgment  oi  nonprosy  if  not  delivered  within  it.  But 
has  been  refused,  where  the  order  was  made  before 
I,  and  consequently  the  cause  would  be  out  of  court 
unless  the  plaintiff  declared  (m).  And  the  Court  of 
r,  in  a  late  case,  refused  a  rule  to  compel  the  plain- 
rer  particulars  in  pursuance  of  a  judge's  order,  and 
B.,  said,  *^  If  the  plaintiff  does  not  choose  to  obey  the 
elivering  further  and  better  particulars,  he  cannot 
;th  his  cause,  and  is  kept  at  arm's-length,  as  it  were, 
dnks  proper  to  do  so :  but  he  cannot  be  compelled 
inner  to  comply  with  the  order"  (n^.  Neglect  to 
rticulars  of  demand  is  no  ground  for  aischai^ng  the 
out  of  custody  {o\  And  where  ^before  the  1  ^  2  F. 
order  for  particulars  wa^  obtainea  in  an  action  com- 
'  writ  of  summons,  and  the  plaintiff,  instead  of  de- 
irticulars,  arrested  the  defendant  in  a  new  action 
ime  cause,  TaumUm,  J.,  held  that  the  arrest  was 

I. 

EoTff  ofSA^cffy  SfCy  how  oUainedy  SccJ]  A  particular  <of  Particuiiurs  c 
iant's  set-off  is  obtained  by  taking  out  a  judge's  h^w^'^'u^ 
or  that  purpose,  and  getting  an  order  thereon.  It  is  && 
Bctioe,  where  a  defendant  obtains  an  order  for  time  to 
it  b  contemplated  that  the  defendant  will  plead  u  set- 
judge  to  impose  in  it  the  terms  of  the  defendant's  de- 
particular  offset-off  at  the  time  of  delivering  the  plea. 
'  generally  requires  the  particulars  to  be  delivered 
sriain  time,  otherwise  that  the  defendant  shall  not  be 
give  evidence  of  them  at  the  trial  (q).  If  the  defend- 
:t  to  give  the  particulars  within  tne  time  thus  re- 
will  not  be  allowed  to  avail  himself  of  his  set-off  at 
Where  an  order  was  obtained  for  the  delivery  of 
I  of  set-off  within  a  fortnight,  and  they  were  not 
br  five  weeks,  but  after  delivery  an  order  was  made 
t  for  the  amendment  of  the  declaration,  this  was 
be  a  waiver  of  the  irregularity,  in  the  delivery  of 
ulars(r).    The  demand  of  particulars  of  set-off,  de- 


pvY  T.  B^ain.  4  B.  de  C.  10S5. 

Wmlmon,  A  B.  ft  C.  709 :  8  (m)  Khb^  ▼.  Shmrrim,  4  DowL  191. 

»  &  C;  WUtm  T.  Hunt,  1  (n)  Cane  t.  Spln/u,  7  Dowl.  S7. 

(o)  Gratt  V.  WWit,  5  DowL  71& 

▼.  Stoaym,  7  B.  fr  C.  4S5:  (p)  Anon.,  1  DowL  99. 

r,  7  D.  ft  R.  ItSb  («)  See   LoMfooIr    v.   Chevd«v,    Holt, 

Clp*»»8  Bins.  IW;  1  Moo.  508.    Scefbnn  otfir^a,  Cbit  Forms,  5fi7. 

I  1  Dowk  m,  a.  C.:  ne  (r)  WaOU  r,  Andermm,  1  Moody  ft  M. 

r^  9  Soott,  377 1  JMI»*  B91,  per  Loid  Tudtir^m,  C.  J. 


1034  FarUcdan  of  Demand^  SH^,  fe. 

Book  it.   liYered  after  a  plea  which  was  a  nallityy  hai  benMli 
^^''  '•     no  waiver  of  the  plainUfTs  right  to  mm  jiiidgiiiait(A 
Particulars  of  payment,  or  other  £fenoei^  nijiii 
in  the  same  way,  on  an  affidavit  statiqg  that  Am  ] 
cannot  safely  go  to  trial  without  them  (oiiC*  1081). 

Fonn  of  Farm  of  PartkmhrtJ,  The  particnlan  of  doMd 

*•■«*"*«»•    livered  at  the  time  of  filing  or  deliveiing  a  dcdntt 

the  common  indebiiaiUM  counts  in  dftma^ptd,  or  delAs 

contract,  should  he  tL/idi  partieular  of  the  ckfan  vai 

counts ;  and,  ifpossible,  should  be  comprised  iwttiitfc^ 

but,  if  the  full  narticulars  cannot  be  comprised  wid 

folios,  then  the  plaintiff  should  deliver  mei  a  iMm 

nature  of  his  c/atm,  and  the  amount  of  the  sum  « 

which  he  claims  to  be  due,  as  may  be  comprised  ni 

number  of  folios,  otherwise  the  plaintiff  would  not  bi 

the  costs  of  the  excess  of  the  three  folios  (0- 

Thrrmutt be     The  particulan  must  be  explicit^  and  should  ii 

«P"^^         specify  items,  dates,  and  amounts.    Delivering  a  pari 

general  as  the  declamtion  would  probably  be  deenM 

tempt  of  the  order,  and  might  subject  the  attorney  to 

But  the  particulars  need  only  be  certain  to  a  con 

tent  (it).     Where  the  acceptor  of  two  bills  of  exd 

250/.  each,  was  arrested  upon  a  capias  indorsed  thu 

by  affidavit,  for  260/.  and  upwards,"  "The  plainti 

206/.  with  interest  thereon,  from  the  30th  of  Deceml 

day  of  payment,  for  debt,  and  .3/.  10*.  for  costs  &• 

declaration  was  upon  two  hills,  and  the  particulars  st 

the  action  was  ])rouglit  to  recover  500/. :    it  was  held 

defendant  was  entitled  to  better  particulars  (v),    Tli 

objection,  when  an  account  lias  been  already  oeuvered 

t<9  it  generally  in  the  particulars,  without  restating  i 

of  \i{z).  And  less  particularity  is  required  in  a  partic 

livered  in  pursuance  of  the  above  rule  of  T,  71  1831. 

fuU  particular  cannot  be  comprised  in  three  folios(a)> 

Need  not  state     It  was  formerly  held,  that,  if  money  have  been 

Credit  Side  of  account,  the  particulars  should  specify  it,  and  state  the 

Account        ^j^.^j^  ^jj^  plaintiff  seeks  to  recover(ftX  and  that  iti 

debtor  side  of  the  account  only  would  be  consideie 

tempt,  for  which  the  attorney  might  be  ordered  to 

costs  of  both  parties  (c)  ;  but  these  decisions  have  1 

seems,  overruled,  and  the  court  will  not,  in  gtneraly  en 

plaintiff  to  giw  any  part  of  the  credit  side  of  the  aeeouKt( 

The  particulars,  when  made  outy  should  be  deiiveredU 

posite  attorn^  or  agent. 

Amendment       -^  mendment  of]  If  the  particulars  be  incorrect,  the  pti 
^'  delivered  them  may  have  leave  to  amend  them(f);  or, 

(«)  Ford  V.  Bernard^  6  Bing.   534;  4  (a)  See  the  fonns.  Chit,  f^ 

Moa  fr  P.  3tfi,  8.C.  600. 

it)  R.  T.,  1  W.4,  r.  0.  ante,  lOSH:   and  (6)  MUeheS  ▼.  Wrigkt,  1  B^ 

•ee  the  frrm  of  particulan,  Chit  Forms.  Miller  v.  Johium,  8  1^  M- ^ 

see  to eM».  (c)  AMingttm  T.  ApfMrntt^ 

(tt)  See  Brown  v.  WatU.  1  Taunt  353.  («f)  Pmpnue  r,  f^mm,  4  D* 

(#)  Unea  v.  Ree»,  1  Juriit,  503L  M.  ft  W.  36;  &  C-    ltw**7' 


(y)  DaWM  V.  AnMruther,  3  DowL736;  S  DowL  682 :  ptr  DaUmm,  J-  {■ 

lI.dcW.8I7.&C  iSMHi^.  4  Ad.  &  £LSI:il*> 

(«)  H*e*«tt  V.  Marthal,  Peake,  178;  1  406.  &  C 

wightw.  7&  ^g)  See  SHqnto  ▼. 


Partkmlan  of  Demand,  Set-off y  fe.  1035 

\j  explicit,  the  other  party  may  take  out  a  summoiiB    chap.  xt. 

nBii  or^et  tor  better  parHcmarsl^f),  Where  the  plain- " 

tmey,  by  mistake,  gave  credit  to  the  defendant  m  the  ho!iro££ned 
n  for  a  sum  of  money,  the  court  allowed  the  plaintiff  or  compelled. 
1  them  by  striking  out  the  credit  so  given  (g).    The 
of  a  second  or  further  particular,  in  order  to  cover  a 
the  first  particulars,  will  not  avail  the  party  deli- 
lem,  unless  delivered  under  an  order  (A),  except  the 
be  a  technical  one,  and  the  opposite  party  waive  it 
ting  the  second   jMurticularsm.    By  a  rule  in  the 
Bench  no  sunmions  for  furtner  particulars  shall  be 
unleas  the  last  previous  order  for  particulars  be  first 
»,  and  such  order  produced  at  the  time  of  applying  for 
jnons(j*). 
what  errors  in  particulars  are  material,  see  poit. 


or  Pleading  after.']  By  R.  H.y  2  W^.  4,  r.  1,  *.  48,  "  A  Time  for 
t  shall  be  allowea  the  same  time  for  pleading  after  P>e«»"««ft" 
try  of  particulars  under  a  judge's  order,  which  he  had 
nm  of  the  summons ;  nevertheless,  judgment  shall  not 
1  till  the  afternoon  of  the  day  after  the  delivery  of 
iculara,  unless  otherwise  ordered  by  the  judge"  {k). 
n  order  for  particulars  and  an  order  for  time  to  plead 
Q  obtained,  the  time  for  pleading  will  run  on,  although 
ralars  are  given,  unless  it  is  expressed,  in  the  order 
to  plead,  that  it  is  not  to  begin  to  run  until  after  the 
of  the  particulars  (/).  As  to  what  plea  the  defend- 
r  plead  if  bound  to  plead  issuably,  which  he  is  in 
boimd  to  do  by  the  order  for  particulars,  see  ante, 
62.  When  a  summons  for  particulars  is  discharged, 
(  that  the  defendant  ought  to  be  prepared  to  plead 
-,  unless  where  a  delay  has  been  occasioned  by  the 
.  {See  Vol.  I.  155). 

ving  Particulars  to  the  Record,']  At  the  time  of  enter-  Annexing 
mitipriue  record  with  the  judge's  marshal,  the  plain-  STiScord.^ 
torney  should  annex  to  it  a  copy  of  the  particulars  of 
and,  and  of  the  defendant's  set-off  (if  any)(m).  This 
re  the  necessity  of  the  opposite  party's  proving  the 
9r  the  delivery  of  the  particulars,  in  cases  where  he 
desirous  of  confining  the  party  delivering  the  porticu- 
the  proof  of  the  items  contained  therein  (»).  If  the 
P  annex  to  the  record  particulars  varying  from  those 
id  to  Uie  defendant,  and  the  defendant  is  prepared  at 
J  to  prove  the  delivery  of  the  particulars  to  him,  the 
Qt  may  nonsuit  the  plaintiff,  if  he  is  unable  to  give 
'Uce  any  cause  of  action  included  in  the  particulars 

!i  56n,  560:  lee  Hunt  v.  Wat-  mond,  1  DowL  99. 

^  4n,  n.:  MiUuood  ▼.  Waller,  2  (/)  Adanu  v.  Dntnanottdt  1  DowL  99:  nee 

:  Bnum  v.  Hodnon,4  TaunL  AtpinaU  v.  Smith^^  8  Taunt.  SOi;  Lane  v. 

v  V.  WeUh,  1  Stark.  224.  Parmma,  3  Bing.  N.  C.  264:  5  DowL  dSO» 

«i  ▼.  WMiehe»t,  A  DowL  720.  &  C 

%  V.  WmtU,  1  Taunt.  .153.  (m)  R.  T.,  1  W.  4,  r.  Q,ante,  lOiS;  and 

T.  r^wlet,  4  DowL  23;^.  VoL  I.  2.'>& 

» 9  G.  3,  Q.  B.  (»)  Mttcaiih^  v.  SmUh,  8  Bing.  14C;  1 

U  Vol  L.  1A5:  Motebmv  r.  Moo.  &  Scott,  227;  1  DowL  263,  &  C. 
;,M8:  wtK/Ulanuv.  Drum- 

8 


inoicl  till'  cxjuniat'  of  a  yleu  of  piivintnt)  nliall  hv 
<lit  ill  tlu-  ]mdk'iiliir»  ul  liU  ileiiiaiid  for  ikn.v  »um 
iimupj-  tliereiu  adniittMl  tii  have  been  imid  to  the 
shall  not  b«  neceaeaiy  ibr  the  defendant  to  pU 
ment  of  such  buiu  or  suini  of  money.  But  uiu 
toafipljr'  to  cauaei  where  theplaintiEF,  after  statiiif 
of  Ilia  demand,  atatei  that  he  aeelcB  to  lecoTer  I 
lance,  without  giTins  credit  for  any  particular  a 
And  by  the  game  rule  it  is  ordered,  that  paymei 
in  any  case,  be  allowed  to  be  given  in  eviduice,  ta 
damages,  but  shall  be  pleaded  in  bar. 
Krfmn-  At  the  trial,  the  party  who  delivered  thepartic 

iJcuLnf  confined  ia  his  proof  to  the  it«nu  therein  contaj 
where  the  particulars  stated  the  plaintiff's  demi 
goods  sold  and  delivered  to  the  defendant,  the 
not  allowed  at  the  trial  to  give  evidence  of  good 
defendant  as  agent  for  the  plaintit((^.  So,  pi 
defendant  acknowledged  that  he  owed  the  puui 
will  not  support  particulars,  "  To  a  beast  sold  a 
131.  10ii."(t).  So,  where  the  particular  wo*  of  I 
note  only,  and  when  the  note  was  produced  at  th 
found  to  be  written  on  an  improper  stamp,  the  ocn 
the  plaintiff  was  precluded  trom  resorting  to  reco 
consideration  for  the  not«(«);  but,  under  suoh 
after  proving  the  note  at  the  trial,  the  plaintiff 
interest  on  it(ir).  Where  the  declaration  con 
counts  on  three  bills  of  exchange,  but  the  parti 
only  that  the  action  was  brought  to  recover  toe  n 
the  bill  in  the  first  count,  it  was  conndeted  thai 
could  not  recover  on  the  bills  mentioned  in  tfa 
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d  in  the  ftnt  county  with  interest,  and  that  the    Cbap.zt. 
iroiild  rely  on  the  whole  or  any  part  of  the  decla- 
r  the  reeoTeiy  thereof,  they  were  held  sufficient  to 
e  ^aintiff  to  recoYer  on  the  second  count  (r).    It  has 
I,  thal»  under  a  particular  for  goods  sold  and  deli- 
te  plaintiiF  eould  not  recover  for  money  had  and  re- 
Ithmigh  it  appeared  that  the  goods  had  been  delivered 
ftnduit  as  agent,  for  sale  or  return,  and  that  he  had 
li&d  received  the  value  (a);  this  decision,  however, 
raesftionable(&).    Where  the   plaintifTs   particular 
rums  sums  or  money  due  by  the  defendant,  nut  some 
were,  in  fiict,  owing  fW>m  tne  defendimt  and  his  part- 
not  from  the  defendant  alone,   and  the  defendant 
le  nonjoinder  In  abatement ;  the  plaintiff  was  not  al- 
give  evidence  of  those  due  from  tne  defendant  solely, 
ley  were  not  distinguished  from  the  others  in  the  bill 
iibis(c).    Where  the  jplaintifiTs  bill  of  particulars 
!  cause  of  action  to  be  for  the  amount  of  stakes  depo- 
he  defendant's  hands,  by  the  plaintiff  and  R.,  and 
he  plaintiff  of  R.,  the  court  held  that  he  could  not 
le  amount  of  his  own  stake,  on  proof  that  he  had  re- 
it  from  the  defendant  before  it  was  paid  oyeT(d). 
>bject,  however,  of  this  strictness  is,  that  the  oppo-  Misuka,  not 
may  know  what  will  be  attempted  to  be  proved  Jj|^£j!{2iSS; 
m  at  the  trial,  and  may  prepare  his  evidence  aocord- 
listake  in  the  particular,  not  calculated  to  deceive 
1  him,  vrill  not  be  deemed  material (e).    Thus,  an 
the  date  of  one  of  the  items  in  a  bill  of  particulars, 
work  and  labour  was  stated  to  have  been  performed 
r  month,  was  holden  to  be  immaterial,  because  it 
have  misled  the  defendant  (/}.    And,  in  a  more  re- 
where  the  particulars  stated  goods  to  have  been  deli- 
he  6th  June,  18^,  and  the  [Saintiffgave  evidence  of 
»lied  on  the  ^th  May,  1836,  it  was  held  that  this  was 
bicnilar  which  could  have  misled  the  defendant,  al- 
had  bought  goods  of  the  plaintiff,  and  paid  for  them 
K  months  previous  to  the  28th  May,  18d6(<^).    So, 
particular  specified  a  bill  for  60/.,  bearing  ciate  on  a 
fy  and  the  evidence  was  of  a  bill  for  68/.,  dated  on  a 
lay,  in  the  same  year  and  month,  Abbott ^  J.,  held 
ice  to  be  immaterial  (A).    So,  where  a  payment 
account  of  the  defendant  to  A.  was  stated  m  the 
I  to  have  been  made  to  B.,  Lord  Ellenborcugh  said, 
hold  it  to  be  immaterial,  unless  the  defendant  would 
lavit  that  he  was  misled  by  the  particulars  (t).     So, 
m  for  work  and  labour,  where  the  particulars  stated 
tiff  claimed  for  work  and  labour  under  an  agreement. 


fUhtr,  2  M.  fr  W.  7S9L  &  C 

V  T.  Smith,  8  Bing.  145;  1  (/)  MUtwoodv.  Waltftr,  2  Taunt.  224: 

L.  SS7.  &  C  Harrison  v.  Wood,  1  Moow  &  Scott.  5%:  » 

iMrSb  V.  R^»  8  Bing.  411 ;  1  Bing.  371. 8-  C. :  Umbirth  v.  WfHr.  I  Moo. 

II7,  a.  C  &  ^coiU  597;  8  Bing.  411,  ^V.  C:  Spencer 

r.  SM^,  1  Etp.  458;  2  Sel-  v.  Batet,  1  Gale,  106 :  Green  v.  Oarlu,  2 

1  DowL  1& 

pwt   ▼.  DavUt,  1  M.  &  W.  Ur)  Fleming  v.  Criep,  5  DowL  454. 

tA)  Manninft't  Index,  2<WI. 

Bb  ▼.  Ibn^,  1  Moo.  a  Soott,  (0  Day  v.  Bower,  1  Camp.  6R.  n:  Me 

E.  411,  a.  C:     Harrlaon   r.  Umbirth  v.  Hqff,  1  Moa  Ac  Soott.  507i  8 

w  ft  Seott,  530;  8  Bing.  371,  Bing.  411,  S.  C. 
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IT. 

Famti. 


Omiwion, 
when  cured 
by  Defen- 
(Unf »  Evi- 
dence. 


it  was  held  thai  he  iii%hi  leoorer  Ibr  mtrm{k\  'tt,' 
the  action  is  for  money  had  and  nodded  lir  ne  w  i 
bankrupt^  and  the  partiealan  for  mon^  hai  aad  mrip 
the  use  of  the  plaintifia^  as  a8BJgneea(f).  Saw  in  a 
against  an  agent  for  not  aooounting  for  mods  dalinni  I 
by  the  plaintiff  to  be  sold,  and  m  goods  soM,  sad  mbi 
and  nceiyed,  and  the  partienlaxs  were  headed,  *A.t»l 

tierces  of  porter,  &c.y  £ ^"  and  oontajneil  alio  Hi 

money  had  and  reoeiTed,  they  were  held  to  be  8f|li 
any  of  the  oonnts  in  the  declaration (m).  So^  in aaail 
a  carrier,  who  had  mis-deliTered  eertain  goods  to  IhtM 
which  the  latter  appropriated  to  his  own  wm^  Ai 
havinff  paid  the  amount  of  the  goods  to  the  ml  owmi^ 
held  that  he  might  recover  on  the  count  for  9MiiMjr| 
though  his  particulars  were  only  ''To  sefeotsaa  In 
butter,  65/.  &."  (n).  So,  in  an  action  for  soods  aU^ 
the  particulars  were  for  ''chalk,'*  and  the  prasf  ^ 
« cauik,"  the  Tarianoe  was  held  immaterial,  as  it  i 
likely  to  mislead  (o^.  Disbuzsements  have  been  hali  i 
able  under  an  item  m  the  partienlaxs  for  "earii  adnan 
So»  where,  in  debt  for  rent,  the  plaintiff  in  his  poAa 
scribed  the  premises  as  bcAng  in  a  different  paruhfri 
in  which  they  were  really  situate,  the  court  held  tbe  i 
to  be  immaterial,  as  the  defendant  could  not  have  bees 
^y  ^^(?)*  ^9  in  ejectment  to  recoYer  premises  fosk 
non-payment  of  rent,  a  variance  between  the  amount 
proved  to  be  due,  and  the  amount  demanded  in  the 
lars,  was  holden  not  to  be  material  (r).  Where  the 
lars  of  the  plaintiff's  demand  were  on  an  account  M 
appears  by  a  memorandum  under  the  hand  of  the  defie 
this  date,"  and  the  memorandum  was  inadmissible  for 
a  promissory  note  stamp,  it  was  held,  that  the  accoiu 
might  be  proved  by  other  evidence  than  the  memo 
It  wrs  held,  also,  that  verbal  evidence  was  admisrib 
admission  of  the  money  being  due,  and  a  promise 
it  by  instalments,  though  such  admission  and  prom 
made  at  the  time  of  signing  the  memorandum,  and  i 
bodied  in  it  (#). 

Also,  although  the  plaintiff  is  confined  in  his  pro 
items  contained  in  his  bill  of  particulars,  yet  if  it  app 
the  defendant's  evidence,  that  ne  is  entitled  to  recover: 
not  included  in  the  bill,  he  shall  recover  .for  such  i 
But  where,  in  an  action  for  lottery  tickets  sold,  the  pi 
of  the  defendant's  set-off  mentioned  the  sale  of  the  ti 
himself,  it  was  held  that  this  was  not  sufficient  pre 
sale,  and  that  the  foct  must  be  proved  by  other  evid 


(Ar)  Uneg  v.  Rees,  1  Jurist.  293. 

(/)  Tucker  v.  Barrow,  1  M.  Jc  M.  137. 

(m)  Hunter  v.  WeUh,  1  Sturk.  884:  »ed 
vMe  Macarthp  v.  SmUh,  8  Bing,  145;  1 
Moa  &  Scott.  227.  S.  C 

(fi)  Brotpn  V.  Hodgmm,  4  Taunt.  Ifl9: 
ted  tide  Mactxrthy  v.  SmtO^^  1  Moo.  & 
Soott,  227;  K  Binff.  14A,  S.  C:  Bredcon  v. 
Smith,  1  Ad.  ft  Ell.  41li):  tmte,  1(KI6. 

(o)  Spencer  v.  Batee,  1  Gale,  lOU. 

Ip)  Harrison  v.  tVood,  1  Moo.  &  Scott. 
5»;  8  Blng.  371.  5-  C 

{q)  Daviet  v.  Blioardt, )  H.  &  SeL  380: 


and  ne  Lambirak  r.  R^,  8  I 
Moo.  k  Scott,  587.  &  C 

(r)  Tetmp  v.  Mooi^,  16  He 
Bing,  a.  &  C. 

(e)  Sinfi^Um  v.  B&mtt,  2  C 

(f)  Hurt*  V.  Watkie,  1  Can 
cord  per  Parke,  B.,  m  I  ML  a 
1  PhlL  KvkL  182;  Roae.  9: 
Hopkiiu,  2  B.  ft  P.  843. 

(u)  Miller  T.  Jaknem,  8  Kq^ 
nngton  V.  M'Merrie,  A  Taw 
ipueref 
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hat  wliere  the  particulars  need  not  be  given  as   Chap.  xt. 
the  omisnon  in  them  of  thoee  causes  of  action 


srial.    Therefore  the  delivery  .of  a  particular  counti  not 

\taiu$  counts  will  not  prevent  the  plaintiflF***'*^^* 

eiice  on  a  q)ecial  count  in  his  declaration,  if 

led  that  part  of  his  claim  in  his  particulars, 

is  only  necessary  to  explain  the  indMtatut 

I,  where  the  first  count  was  on  a  bill  of  ex- 

ind  the  second  on  a  bill  for  20/.,  and  the  third 

nd  the  particulars  specified  only  the  20/.  bill 

wr  AbMy  C.  J.,  **  That  is  no  objection.    If 

sd  in  the  declaration,  it  need  not  be  mentioned 

k    You  must  give  a  particular  of  goods  sold, 

leed  give  a  particular  of  bills  of  exchange  if 

le  declaration"  (e).    But  where  the  plaintiff 

jree  bills  of  exchange;  but  sought  by  nispar- 

iT  on  the  bill  set  out  in  the  first  count  only, 

t  he  might  give  the  other  two  bills  in  evidence 

teral  matter,  namely,  the  partnership  of  the 

but  it  was  considered  that  he  could  not  give 

!  as  a  substantive  cause  of  action  (a).  Though, 

more  recent  case,  he  might  have  done  so,  had 

stated  that  the  plaintiff  would  rely  on  the 

rt  of  the  declaration  (b\ 

may  give  evidence  ot  a  demand  contained  in  pioofof 

though  he  omitted  to  include  it  in  a  bill  de-  JSS'rSSS^ 

;tton  brought  (c).     But  this  would  in  most  bul 

must  him  in  evidence  as  to  the  additional 

lelivery  of  a  former  bill  is  conclusive  evidence 

ase  of  chaige  on  any  of  the  same  items  con- 

|uentbill(J). 

ie  order  for,  or  delivery  of,  the  particulars  of  Partkniian. 

f  is  requisite  at  the  trial,  when  they  have  been  ^"^  proved. 

"ecord  (e) ;  but  the  particulars  are  not  part  of 

When  not  so  annexed,  in  order  to  prove  them 

judge's  order,  with  the  particulars,  should  be 

vidence  given  of  the  plaintiff's,  attorney's,  or 

I  to  the  latter,  unless  admitted  by  him  Q). 

C.  &  P.  340:  md  (e)  Short  r.  BiwartU,  1  Eip.  374. 

J,  ft  P.  987:  FUher  (d)  See  Loveridge  v.  Bothamt  1  B.  dc  P. 

L  102;   1  M.  ft  W.  40. 

(e)  Maearthg  v.  Smith,  8  fiing.  145;   1 

iC.  ft  P.  967.  DowL2ft3.&a:  ante,  103S. 

2  B.ft  B.  688.  (/)  Booth  v.  Howard,  5 Dowl  438. 

M.  ft  W.7S2.  Or)  See  Roic.  40:  1  PhiL  Evid.  18a 
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CHAPTER  XVI. 

COKFOmiAIM  MDUt  AertoiNk 

cba«.  zti.  is  all  aetioiiB  by  oommoii  infimnen  for  pMiiIlici 
te^toeo.;^  flti^tute,  the  comt,  upon  appltoation,  nijy  littfl 
gy>d,wiMn  leave  to  compound  with  the  aeienaaiit(«K  ifoeoiii] 
*''*"^*        beiiiade»iinlMbytheoider«iideoiiaaitorflieeM 

the  rait  !■  pendii^,  andtf  pain  of  10^  and  of  Mni 
wards  diMbled  from  suing  In  Ukj  popular  aeta 
leave  of  the  oourt,  howevw,  is  not  neeaaaaiyinid 
party  grieved (c).  It  is  oitlfehr  in  the  dlKietkni 
to  gimnt  it  or  not  (d)»  And  the  court  have  Mni 
it  in  an  action  on  the  aS5  &.  2,  c.  96»  for  ketpii«  i 
house^  &c.  (#) ;  also  in  an  action  where  put  df 
w«8  given  to  tne  poor  (/). 

The  composition  is  made  on  the  consent  of  the 

cannot  take  place  before  the  defendant  has  pleadei 

the  ivurt  wiu  seldom  aUow  of  it  alter  verdict,  ui 

stances  he  stated  to  them  which  entitle  the  defen 

an  indul^nce  (A),  as  where  he  is  vexy  poor,  &c.  (i 

MowtfUaiDML      The  motion  for  this  purpose  is  ^nimded  on  s 

tke  jf^4MUif^  or  Ais  aUonuy^  Haiim^  tkorify  |A«  m 

iiManMm  amd  piea  tmJ  "iAe  jTMs  of  Ae  catue^ 

/inr  trkick  cAe  partief  Mate  m^rrtedfo  tvmpommdtMe  ad 

d^frmiuMi  or  kis  utiorm^  sAomiJ  maJte  an  aJUari 

K^t.     Taht  M4W  afidavUg^  vM  tJke  deflaraiiom 

M^  v'WA.-tifUr  o/  tJke  TVraMMy.  wAo  irtY/  l^  tkem  I 

t^Mrmfy-O^ueroi  Jor  kis  tomseni.    As  soom  as  iAs  St 

TVwismry  ascifrfaims  tekstksr  ik^  Attorm^y-Gtnera 

or  rt^uts  Af  coammtiom^  JU^tn^ralfy  ttritestoi 

**iiom<!y  imAMrmim^  Aim  ofH^     The  plmmtif*s  attm 

i^ifs  as   Af    Troasmrw.  amd  if  tiU  Attormnf€ftm 

jMt  Aars  to  /lajr  tAe  soliciSor  oi.   Is,  4dL,  wAo  Aam 

if^»pors  'oft^  nmd  aiso  a  <omssmS  hrirf  s/  tks  AMm 

ivnjni^M^  ^m  tAo  iHsrf  *tr  tks  i:romm  So  tAo  wtfM 

f^dtfd^  amdj^  vmo  moistw  or  tAit  v^makw  to  U 

/HOMiijf^  «M^  aw  ««W  moisSf'to  nrmmim  jCr  tAs 


«ft*L#?^iZ!!L*%  Z'*f^-  ■*  "P-  «.  *fe    'IJT.    But  dte 
L*  .-»  fc-,    —  .*  3e««n*ifc  i  Soiittt.  !SML 
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tonuy  tken  indones  a  brief  for  eomuel  to  eoruetU  en  Cha>.  xru 

\epiamM'  to  the  actum  Mng  compounded,    A  like  ' 

riffnedy  tndor$ed  by  eounseL  to  eoneewt  on  the  part  of 

r.    Tketwo  latter  nrt  hatf^^ 

m  court.  All  this  moj^  be  acne  in  vacation  as  well  as 

Ihieihe  threebrirfs  and  ajfidants  to  the Ruie  Ofiee^ 

>  the  rule  and  serve  a  copy  on  defendants  attorney ^ 

n  appointment  with  him  for  the  defendant^  to  go 

^  IM  MOM^  to  the  ojfftcer  of  the  respective  courts^ 

lis  to  receive  the  moMy  andaive  a  receipt  upon  the 

.  The  plaint^  s  aUomqf  then  makes  an  appoint- 
IS  client  to  attend  and  receive  the  moiety  ^  and  he 
n^  him  to  identify  him. 

in  the  Common  Pleas,  where  pari  of  the  penalty  Notioe  to 
crown,  it  was  nsual  to  iite  notice  to  the  Solicitor  x^^f 
117,  and  the  eonsent  <»  one  of  the  Queen's  coun-  whenMoet 
nta  must  hare  heen  obtained,  before  the  motion  '*^* 
Men  granted  for  leave  to  compound  a  penal  ac* 
it  hy  general  rule  of  all  the  courts  of  tne  H,  71, 

**  Leare  to  compound  a  penal  action  shall  not  be 
es  where  part  ot  the  penalty  goes  to  the  crown, 
)  shall  be  given  to  the  proper  officer,  but  in  other 

for  the  compodtion  must  express  that  the  defend-  Ptyment  of 
fcby  undertake  to  pay  the  sum  for  Which  he  has  £jrStowS. 
npoundQn);  and,  if  ne  do  not  afterwards  pay  it, 
ipon  application^  will  grant  an  attachment  against 


adoo,  H  man,  camot   th^Ubm  ▼..JlAimf^rtf.STttint.SaBt  HevT. 

ad|piMNiaiPriusonth«    Oi6&«.  3  QowL  34S. 

e.  {Im  ▼.  CtafQr,  I  Chit.       (m)  R.  £.,  33G.  3,  r.  2. 

(9)  Rex  ▼.  CMUm,  A  T.  R.  S07.    Set 
SpMcriir,  1  TMmL  lOSi    tatm  ofnile.  Chit  Foniu,  008. 


1042 


1^ 
I 


CHAPTER  XVII. 

SETTINO  ASIDE  PROCEEDINGS  FOR  IRREOULARIIT,  &C. 
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In  what  Casea.'j  THE  particular  cases  in  which  proceedipgi 
are  usually  set  aside  for  irregularity  have  been  already  notioed 
in  the  course  of  this  Work ;  we  shall  here,  however,  again  no- 
tice some  of  them,  and  attempt  to  deduce  from  them  a  ttw 
general  rules. 

1 .  If  any  necessary  proceedings  have  been  omitted  bv  the 
plaintiff,  his  next  subsequent  proceeding  may  be  set  aside  ftr 
irregularity.  Thus,  if  the  defendant  be  arrested  upon  bailsUe 
])roce8s,  and  there  have  been  no  affidavit  to  hold  to  bail,  the 
arrest  will  l>e  set  aside  for  irregularity ;  that  is;,  the  defendini 
will  be  discharged  upon  a  common  appeiirance ;  or,  if  he  have 
given  a  Iwiil-bond,  such  bail-bond  will  be  onlered  to  be  delivered 
up  to  l)e  cancelled  (a).  So,  if  nlaiutiff  sign  judgment  for 
want  of  a  plea,  witiumt  having  given  a  rule  to  plead,  or  de- 
manded a  plea  when  necessary,  the  court  or  a  judge  ^"ill  set 
aside  the  judgment  (6).  So,  if  the  plaintiff  proceed  to  trial 
without  having  given  notice  of  trial  to  the  defendant,  the  court 
will  set  aside  the  verdict  (if  for  plaintiff)  and  grant  a  new 
trial  (c).  So,  if  the  plaintiff  sign  judgment  upon  a  eo^mnity 
without  entering  an  a]>pearance  for  the  defendant,  the  court 
or  a  judge  will  set  aside  the  judgment  (d).  So,  where  a  penal 
statute  re(iuired  an  affidavit  to  be  filed  before  suing  out  pro- 
cess, and  several  actions  were  commenced  on  an  affidavit,  in- 
cluding all  the  defendants  in  the  several  actions,  instead  of  a 
separate  affidavit  iigainst  each,  it  was  held,  that  the  affidavit 
Was  defective,  that  the  want  of  an  affidavit  wiis  not  waived  by 
putting  in  Imil,  and  all  the  proceedings  were  set  aside (e).  Su, 
where  judgment  was  signed  in  the  Queen's  Bench  after  ver- 
dict, and  a  certificate  for  speedy  execution,  without  a  rale  for 
judgment  being  given,  it  was  set  aside  (/'). 

2.  If  imy  necessary  procee<ling  on  the  part  of  tlie  plaintiff 
be  not  liad  within  the  time  limiti.'d  for  it,  or  be  liad  before  the 
time  appointed  for  it  by  the  practice  of  the  court,  it  may  be 
set  aside  for  irregularity.  For  instance,  if  tlie  plaintiff  enter 
an  appearance  for  the  defendant  after  the  time  limited  for 
that  purpose,  the  court  or  a  judge  will  set  aside  the  pro- 
ceedings for  irreguLirity  (</).     And  the  same,  if  he  declare 


(«)  See  Vol.  I.  AMI. 

{b)  See  ante.  Vol.  I.  157.  I.VL 

(r)  See  BuL  N.  P.  .127:  Duugku  ▼.  Hay, 
A  T.  R.  hSi. 

id)  .See  DaviJi  v.  Huf^ie*,  7  T.  R.  20H : 
WaiJion  V.  Iktre,  3  M.  &  W.  ;«H:  Rtihart* 
V.  Spur,  .3  DowL  551.  Judf^ent  signed 
withoul  an  appeaxmnce  iit  a  nullity,  and    v.  Huf^,  7  Id.  S06i  ante.  VoL  L  Ut 


BOt  wafired  b^  laches.  (Id.:  mOt, CyW* 
{f)    Comkem  ^  I.    ▼.    Vmny*  4  T.  R- 

577. 
(/)  Gowman  ^f  the  IVr  of  Ertkr  t, 

StveU,  7  DowL  6S4. 
(/r)  IVaUam   v.  Dnre,  2  M.  &  W.  M: 

Smith  V.  Ihtinter,  2  T.  R.  7)9  :  ne  Dn» 
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ler  the  cause  is  out  of  court  (A).  So,  if  judsrnent  be  siened  crap.  zth. 
r  want  of  a  plea  before  the  time  for  pleading,  the  rule  to 
bad,  aud  twenty-four  hours  after  demand  of  a  plea,  have 
▼eially  expired,  and  the  defendant  has  not  waived  the  ne* 
nlty  for  tnem  by  pleading,  &c.,  the  court  or  a  judge  will 
t  ande  the  judgment  (t).  So,  if  final  judgment  be  signed 
iibre  the  expiration  of  the  time  limited  for  signing  it,  the 
urt  v^ill  set  It  aside  for  irreg^ularity  {j). 

3.  So,  if  any  necessary  proceeding  be  informal,  or  not  done  a  Where  it  i 
the  in^ner  prescribed  by  the  piartice  of  the  court,  it  may  |S|Xlto 

)  set  aside  for  irregularity.    Thus,  if  the  affidavit  to  hold  to  the  manner 

111  comprise  two  distinct  causes  of  action  which  cannot  be  fh^^^^e  ^ 

ined  (i:;,  or  be  otherwise  informal  or  defective  in  any  ma-  of  the  Court. 

rial  part,  {see  Vol.  L  4d3,  494,  495),  the  court  or  a  judge 

ill  discharge  the  defendant  or  order  the  liail-bond  to  be  de- 

msd  up  to  be  cancelled  if  he  have  nven  one(/).    So,  if  a 

tfidal  writ  be  tested  (m)  or  returnable  improperly,  or  be  mis- 

ineted,  (  Vol,  /.  61 T),  or  if  the  name  of  either  party  be 

lutted  in  it  (fi),  or  if  the  attorney's  name  be  indorsed  on  it 

ithout  his  authority,  {eee  Vol,  1,  61,  110}  (o),  or  if  there 

B  a  material  variance  between  the  first  writ  and  the  aliae  (/>), 

rif  there  be  any  other  material  defect  in  it,  the  court  will  set 

•  aade  for  irrc^gularity,  and  order  the  defendant  to  be  dis- 

lumdy  or  the  goods  seized  under  the  writ,  or  the  produce 

F  t&Bm,  to  be  returned  to  the  defendant,  as  the  case  may  re- 

iire«    So,  if  the  declaration  be  at  the  suit  of  two  plaintiffs, 

ad  the  writ  at  the  suit  of  one ;  or  if  the  writ  be  against  one 

rfendanty  and  the  declaration  against  two(^);  or  if  the  writ 

e  in  a  wrong  name,  and  the  plaintiff  enter  an   appearance 

ir,  and  declare  against  defendant  by  his  right  name  (r) ;  or 

'  the  declaration  be  for  a  cause  of  action  different  from  that 

1  the  writ  {9\  the  court  or  a  judge  will  set  aside  the  pro- 

iedings  for  irregularity  {fy.    So,  if,  in  an  action  against  two, 

IB  xecognisance  of  bail  be  drawn  up  as  in  an  action  against 

1ft  only,  the  court  or  a  judge  will  set  aside  the  proceedings 

ainst  the  hail  for  irregularity  («). 

4.  And,  lastly,  if  anjr  proceedings  are  had  which  are  not  ^  Where  it  i 
imnted  by  the  particular  dreumstauces  of  the  case,  ac-  S^  theothe? 
rding  to  the  practice  of  the  court,  or  for  which  there  is  no  P^^^*"*' 
indation, — as,  where  an  attachment  is  sued  out  against  the        ^   "^ 
eriff,  or  pnieeedings  had  against  the  bail  after  the  defendant 

18  been  rendered,  and  notice  of  render  given  to  the  plaintiff's 
fcomeyy  or  where  judgment  for  want  of  a  plea  is  signed  after 
ea  pleaded ;  or  where  the  writ  of  execution  is  not  warranted 
r  the  judgment,  or  the  like, — the  court  or  a  judge  will  set 
ide  the  proceedings  for  irregularity. 


|A|  Wgim  ▼.  Ctvk9t  6  Taunt.  64a  (p)  CorMr  ▼.  Bofet,  3  T.  R.  Om. 

to  8«e  Vol.  I.  I63u  (9)  But  not  eio«  iwr«d,  if  the  pUinttiT 

M^  See  Dm  ▼.  Hmlgett  4  D.  ft  R.  303 :  drop  all  further  proceedings  against  the 

tr»  VoL  1. 331.  fre.  defoidant    omitted   in  ihe  declaration. 

(*}  DeammndChofttr  qf  Ereter  ▼.  Se»-  {Bvan»  ▼.   WhUehead^  TM.  6l  R.  387: 

B,6T.  R.aB8:  CVwIw  ▼.  DBr<«,  5  Burr.  Bowitm  ▼.  BUton,  2  C.  &  J.  174:  ante. 

We  tUOmtd  ▼.  Jolumn,  Id.  097:  Hut$w  VoL  1. 106,  144). 

PniHw,  ft  T.  R.  854:   ante,  VoL  1.  (r)  Hinton  v.  Steven*,  4  DowL  883,  per 

4.  IMtledaie,  J. 

0i  VoL  L  401.  (#)  Tumman  t.  Ward,  4  Nev.  6l  M.  876. 

(«)  Umt  ▼.  Wee§on»  6  Burr.  8fi8&  {t)  Vol.  1. 14fi. 

(«)  Tmtam  ▼.  Brorm.  Andr.  Ifk  (u)  HeU  ▼.  Tronk,  I  M.  dt  Sel.  199l 

b3 


(•)  0|fMM»  ▼.  HorHiwit  1  Bun.  Sa 
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As  id  Mliw  MUb  bvitoa^H:^  i^iiiM  <hi  *■>! 
lariir,  ne  f£  /•  M4 ;  the  lOn*  ss  to  jlnmirlfcili 
baUAwnd, /il./ aDd  the  lan,  ss  to  «XMiiikm  Mifll 


enoTf  IbL  dfiO^  &e. 


£S;^^t^.  m  the  meiiiier  of  toUi^  it»  eoch  tt 

'  and  may  be  waived  by  the  laehee  or  mkbmpmkfmi 
qipoeito  par^;  but  wheie»  aa  freqwntly  oeen  fai  ctoil 
within  the  fint  and  iMt  of  the  abore  mlok  the  wm 
itself  is  altogether  miwahMtod^  and  dlfienst  taa  Aiti 
if  any,  oaAt  to  have  been  taken,  Omi  thaflmnii 
nullify,  and  osnnot  be  waived  by  aigraetof  t&pH^ri 
whom  it  has  been  taken  («)• 

HoiTMt  irei0  M« ^«Mii.]  Proeeedinn, vdMB iiiegDlsi^ an ■ 

^'^^  ujMm  application  to  the  eonrt  in  term  tifiM^er  to  a  jd|| 

Afldavitibr.      The  motion  to  the  eourt  must  be  fotmded  npon  a^ 

stating  the  inigalarii^  complained  of (jr);  and  If  ikb 

larity  oe  in  any  proceai^  a  copy  of  each  paeessi  rfieaU 

nezed  to  the  aflSdarit.    Hie  affidavito  moat  dww  ad 

for  relief,  and  therefore,  where  the  motkm  was  to  f 

a  judgment  on  a  eci^Noei^  whidi  contained  an  Miuwi 

if  there  were  any  error  in  the  aoconnto  it  shoald  be  : 

and  the  affidayit  stated  that  an  emMr  had  been  diseo 

was  held  to  be  defective  for  not  stoting  what  the  e 

whether  in  amount  or  otherwise  (r).  The  particular  in 

irregularity  have  been  already  noticed  tluoughout  th 

Rule  Niii  for.  ^   If  the  couH  be  satisfied  ftt>m  the  affidavit  that  the 

ings  are  irr^lar,  tiiey  will  grant  a  rule  fiift(a),  a 

wards,  if  sufficient  cause  be  not  shewn  against  it, 

make  the  rule  absolute  ^6).    The  rule  nin  should 

state   the   proceeding  wnich   is   complained  of.     1 

where  the  service  of  the  writ  was  irregular,  but  the 

regular,  and  the  rule  was  to  set  aside  the  writ,  the 

discharged  with  costs  (c},  and  etos  wr9A(d)/  So,  n 

rule  was  to  set  aside  a  judgment  for  irregularity,  an 

obiection  was,  that  it  was  ngned  aaainst  good  ndtii, 

held  that  the  applicant  was  bound  by  the  form  of 

and  accordingly  discharged  it,  but  without  co8to(«). 

Common  Pleas  there  is  a  rule  of  M.  71,  10  G.  4  (/),  i 

a  former  one  in  the  Queen's  Bench  of  71  71,  42  &.  3 

in  future,  where  a  rule  to  shew  cause  is  obtaine 

purpose  of  setting  aside  an  annuity  or  annuitiee,  tl 

objections  thereto  intended  to  be  insisted  upon  by  thi 

at  the  time  of  making  such  rule  absolute,  shall  be 

the  said  rule  to  shew  cause.    And  the  same  in  a  rule  i 

aside  an  award  (A).    And  this  rule  has  been  adopted 

tice  in  the  Exchequer  («). 

CMt  Fonnt.  foq,  WTF  «id  or  notice  to       (i)  11  Piiot,  S7. 
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9ij»  ^  M^tkm  amd  Stojf  of  ProceedmgiJ]  Previoufl  to  chap.  xvu. 
ii^  I  notice  of  the  intended  motion  should  l>e  ^ven  to  Notkeof  Mo 
(mate  party,  in  order  to  obtain  a  rule  with  a  stay  of  Uon. 
Bedi^gtin  the  Common  Pleas  (>)  and  Exchequer  (I;),  out 
i^H  lot  so  in  the  Queen's  Bench (/).    In  the  Exchequer, 
*  kjtf  notice  b  requisite  for  such  stay  («>}. 

^  rale  tttfffy  when  it  states  that  ^  all  proceedings  shall  suv  of  pvd- 
1  tile  meantime,  stayed,"  suspends  the  proceedings  for  all  c<*dings. 
<IM^  until  the  nile  be  di8charffed(fi};  and  therefore  the 

ks  putting  in  bail,  for  pleading,  or  the  like,  remains 
lune  after  the  rule  is  discharged  as  it  was  when  it  was 
W(a);  and  pending  the  rule  the  plaintiff  cannot  even 
tn  isrignment  of  the  bail-bond  (n).  Nor  can  he  move  to 
ge  another  rule  in  the  cause (o).  A  distinction  has  been 
1  between  such  rules  obtained  by  a  plaintiff  and  by  a 
dant;  if  obtained  by  a  plaintiffs  the  defendant  b  allowed 
me  time,  after  the  rule  b  disposed  of,  to  take  the  next 
that  he  had  when  the  rule  nm  was  served  upon  him ;  but 
\  rule  were  obtained  by  the  defendanty  tnen  he  must 
he  next  step  on  the  same  day  the  rule  b  dbposed  of 
charged)  at  nb  peril ;  but  he  is  allowed  the  whole  of 
lay  so  to  do.  He  will  not,  however,  be  bound  to  do  so, 
rule  nin  estpreitfy  provide  (as  it  sometimes  does)  that 
fendant  shall  have  the  same  time  to  tc^e  the  next  step, 
lie  rule  is  disposed  of,  as  he  had  at  the  time  he  obtained 

The  defendant  ought,  therefore,  (if  the  rule  do  not 
1  thb  express  provision),  pending  the  rule,  to  take  all 
lings  essential  to  be  completed  by  the  time  the  rule  will 
NMed  of(<7). 

hat  Time  ike  AppHcation  mntt  be  made,  and  when  waived,']  in  what  Tim 
lie  of  all  the  courts  of  ^.  T.,  2  W.  4,  r.  33,  «  No  upplica-  uSi  Zitbe 

set  aside  process  or  proceedings  for  irregularity  snail  >)e  ma^>  uj^ 
d  unless  made  withm  a  reasonable  Hme^  nor  if  the  party  "  ^^ 
^g  has  taken  a  fresh  Hep  after  knowledge  of  the  irregular- 
And  thb  rule,  it  seems,  applies  as  well  to  the  case  of 
iner  as  to  other  per8ons(«).  It  applies  to  the  party's 
eta  01^,  and  not  to  acts  done  b^  tne  opposite  party  for 
).  Wnere  there  b  an  irregularity  in  a  proceeding  had 
aiion,  and  there  is  time  in  the  course  of  that  vacation 
ly  to  a  judge  at  chambers,  it  is  in  most  cases  imperative 
9  party  complaining  to  do  so;  and  he  cannot  wait  to 

to  set  aside  the  proceedings  till  the  next  term,  though 
have  been  no  intermedbte  steps  taken  (u).    If  either 

iQfO  T.  Bment  1  Hodgn,  S7.  hrcgularlty,  stQl  It  mtB  upon  the  party 

9  Bmuuh  ▼.  Wifmeuu  3  DowL  oomplmining  of  the  imguuirlty  to  shew 

M  v.  Wkteler,  3  DowL  431.  ttiat  he  had  no  knowledge  of  tt.    lAnder^ 

mitm    ▼.  Regan,  8  DowL  885 :  dion  v.  Alexander.  3  DowL  Sf>7:  Etdaile  ▼. 

Dg  Tortmeue  ▼.  Jnnett  1  Id.  584.  Airb,  6  DowL  485.    See  a  collection  of 

ee  Hmnah  t.  Wgman,  3  DowL  cues  decided  ihice  this  rule  In  Tidd,  New 

PnurtMl). 

Mgim  ▼.  OvfNondL  4  T.  R.  176L  {»)  Frtmrine  v.  BaiddeVt  8  Dowl.  350; 

N0  ▼.  IVoMfe.  5  DowL  808.  8  C.  &  M.  419 ;  4  Tyr.  37*).  S.C.:   F\fi  v. 

•Mftar  T.  WaUtHt  5  B.  Ac  C.  771:  Bnierv,  4  DowL  389:  Vawnet  v.  Stokeg,  4 

Inrv  ▼.  JSkwm,  4  Id.  970:  lu.6c  DowL  189 :  but  tee  Rpok  v.  Johnmm,  4 

8.  C;  rerwm  t.  HodgBm,  I  M.  ft  DowL  405 ;  1  T.  &  G.  43,  S.  C:  Tayior  v. 

SteCsr,  8  Scott,  839. 

I.  Piwiafiw  T.  H^Mi,  4  B.  Ac  C.  (0  Per  Park«,  B^  OhaZKrelev  v.  Carter, 

I.  *  R.  408,3:  C  4  DowL  480:  Davlee  v. SMrfocXr,  7  DowL 

Hwn^,  by  thb  rule,  no  aet  of  a  59U. 

n  bt  fciiniil  a  wahrer,  unlea  ft  («)  Cat  t.  7\iffoeft,  9  DowL  47 ;  1  C  flc 

B  done  wilh  a  knowledge  of  the  M.  A31,  &  C-  and  lee  Wnton  ▼.  Steven*, 


m 


mie  Froeeeding$far  Irregularity. 

Itw  any  irregularity  in  the  proce«8(it) ;  so  Chaf. 
laying  the  deot  and  part  of  tne  costs (/),  or 
;iuig  the  debt  after  service,  and  requesting 
m).  In  general,  however,  a  defendant's 
oes  not  of  itself  waive  an  irregularity  in  the 
seeding (w^.  An  irregularity  in  an  a/>pearafM;« 
Jie  dcfenoant  must  be  taken  advantage  of 
by  defiMilt(o^.  An  irregularity  in  the  notice 
leral,  waivea  by  obtaining  time  to  inquire 
An  irregularity  in  the  notice  of,  or  in  de- 
waHomy  must  be  taken  advantage  of  before 
ing  has  expired  (^),  and,  at  all  events,  before 
re  taking  out  a  summons  to  stay  proceedings 
(r) ;  and  a  variance  between  a  notice  of 
he  writ  must  be  taken  advantage  of  within 
e  time  of  the  service  of  the  notice,  whether 
ion(^);  or  perhaps,  if  the  defendant  were 
iayr  time  to  plead,  tiien  within  eight  days, 
however,  that  it  is  not  too  late  on  the  25th 
e  of  an  irregularity  in  declaring  too  soon, 
id  on  the  seventh  (<}.  It  may  be  observed, 
»laration  out  of  the  office,  or  obtaining  time 
B  not  wuve  any  insularity  as  to  the  declara- 
(ut  taking  the  decuiration  out  of  the  office 
rity  in  its  having  been  filed  conditionally  (i?). 
ration  was  irregularly  delivered  at  the  same 
it  particulars,  and  an  order  was  obtained  for 
^  it  was  held,  that  the  defendant's  not  re- 
iration  was  a  waiver  of  the  irregularity  (j<). 
t>e  a  distinction  in  this  respect  between  notice 
L  and  delivery  of  declaration.  If  the  declara- 
tne  notice  of  declaration  filed,  be  wrong,  then 
dies ;  if  the  notice  be  right,  and  the  declaration 
en,  if  the  declaration  be  not  taken  out  of  the 
tion  may,  it  seems,  be  made  even  after  judg- 
The  notice  for  making  the  application  to  set 
toiy  judgment  for  irre^larity,  begins  to  run 
'  notice  was  received  of  judgment  being  signed, 
t  cannot  as  of  course  delay  the  application 
opute  is  served  (a).  A  motion  to  set  aside  an 
^ent  for  irregularity,  after  notice  of  inquiry 
rember  for  the  12th,  was  held  to  be  too  late 

ni,  1  M.  &  R.  am.  the  flSth  October  to  the  9th  November. 

I  Price,  lis.  (Vcwnham  ▼.  Hanny,  5  Dowl.  2fi0). 

,  1  Bins.  la.  (f)  FM  ▼.  Paimer,  8  DowL  4SU :  and 
•ee  SmUh    v.  Pemt^,  2  DowL  654;  Mi 

law  T.  Sirahan,  1  ^iMsref    It  haa  been  held,  that,  if  the  no- 
tioe  of  declaration  be  served  before  prooeH 

*L  ML  lerved,  the  defenduit  mu«t  apply  ibefore 

Hmm^,  5  DowL  Judgment  tu  aet  it  aside.    {M*iAiiAck  v. 

DowL  818 :  Pairt  DavU,  2  Chit  Rep.  164). 

Rep.  aei:  3ii>ut«r  (u)  Chapman  v.  Eland,  8  New  Rep.  83: 

T*  Rex  V.  Home,  4  T.  R.  349. 

B.arP.348.  yx)  GUbert  v.  Kirklfind,   1  DowL  153: 

,  4  DowL  SKI:  sre  and  see  Archer  ▼.  Bomet,  3  East,  348. 

,  8  Har.  h  W.  94.  (y)  Aij  inal  ▼.  SmUh,  8  Taunt.  093;  8 

■equation  is  deli-  Moore,  6&5,  S.  CL 

that  on  which  it  (s)  See  per  IMOedale,  J..  6  DowL  863. 

m  nile  of  H.  T.,  (a)  tirant  ▼.  Flower,  5  DowL  419:  see 

■rtty  is  waived  by  Roberte  v.  CuttUl,  4  Dowl.  804. 
w  theoouit  fhm 


Hv    .,.,,:;■.;■._-  :':■:   i.-f.'.  :.:;  i    :;  ■;  nim-ing   to  «t  i 

■■■  ..;  ■  ■  ,.■:.:'. -r' ^  .-  -:  n:::.;:!  Ivut  Jar?,  thf  • 

,.;■..;:.,>  .■»::.!;>  ■.:  :.    :.-»i<    '■-.•;r.   jr.jKrly  made  i 

inv.-^*rity  in  a  n^.iii:*  ."f  irial  ■.•r  inijuiry.  or  in  il 

i'l*w  of  ^XNHTioc  it.  would  W  waiwd  in  ^«iitnl 
rndiui  or  h>»  atiofn^v  •XModinE  •!  thf  tnal  or  ii 
Riakini:  a  Jffme*\^i\  A»  toihttime  formonii^ 
jutl^ntent  l>y  d^^Mlt  for  invenlaritr,  wr  aMc,  TO 
incTvn],  an  iTfrcslariiv  in  atnung  ib«  jndnmi 
waiTvtl  hv  aiMo'dinc  ■At  xaxAUon  cf  CMtsfl-].  1 
f.  r.Um  tJ«3*iJ  K>  i'ltrirv/Wiaa.  wndiae  a  nite  he  1 
1^'' )«  ii  aHdr  i.-*  inrcalariTv,  ibt  wait  bcM  llui 
liw  iTTvioiUriiy  Yy  E»  riln  'p.  Bol  vfaur  prndl 
Ki  »»5*  •  pri.  ™_  ■iwi,  lid  mM  o^mato  ••  a  Mi} 
iT>.CS.  :i)f  acjio^azi  azwan^  lo  tfa«  trL_ft^  io  ordi 
/vi^CiM^n.  ti  va»  bMcV  VD:-'K^Tvr(H).  S«i,i>l 
KTii'iT.  iKT.  a  ^iKJ-^lvflM,  kA4?'  omtaod  and  irfaml  a  c 
1.'  T-T<i>~<«  ,'3ara>(s)  ktcnc  ncix^.  ii  no  vraivcr  ol 
f«?_»\.  A^  iIk  mJt  if  -Af  faaaw  ai  w  /iriatmn 
».■^ttt  v^;  if  ittTWTM-anaidt  fi«-  ncl  Vtnp  dcdan 
;.■»(.  v:«ccn  iS*  :TTncTlK*iT  Vr  afliwai^  i 
\^4r  a  iuiw  rf  rr-c  vnn*  i»  wwn  wiH  »«  i 
hm-naiai-.'m;  ii  roxnty  tit  ite  fnamd  ibM  bb 
•xiM^  .-c  lAwm  in  src  rsdrrsM  -^wm  ibc  fw.  j«.(i 
1:  if  UNI  7r  >«  f^<«7Tt«.  ^uB  Ttnnma]  tbdvcaa 
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mgiilaritj  to  shew  that  he  had  no  knowledge  c«Ar^  xyh. 

ndeed,  it  would  eeem  to  follow  firom  one  case, 

Bie  the  irregiilarity  is  apparent  on  the  ftce  of  No  waWer 

he  applicant  is  bound  to  come  promptly  after  f^JJJjJ-  j, 

proceeding,  and  not  merely  after  he  Knows  of  a  Nullity. 

itBelf(«). 

s  been  said,  however,  as  to  the  time  of  making 

o  aet  aside  proceeding  for  irregularity,  must 

dy  of  proceedings  which  are  merely  irregular; 

ing  be  completely  defective  and  vote/,  or,  in 

■^Mfpr,  the  defect  is  not  waired  by  any  delav 

lent  proceeding   of  the  opposite    party  («;. 

summons  bearing  date  on  a  Sunday  is  a 
not  be  waived  (jt).  So  is  a  notice  of  declara- 
i  Sunday  (v).  So  is  service  of  a  writ  on  a 
is  an  interlocutory  judgment  signed  without 
tered(a).  And  so  an  affidavit  taken  before  a 
g  competent  authority  to  take  it,  is  a  nullity, 
lerein  cannot,  it  seems,  be  waived  (6).  Where 
IS  taken  in  execution  on  a  judgment,  which 
wen  revived  by  eeire/aeiagy  but  was  not  so, 
\uii  even  the  delay  of  twelve  years  and  more 
r  cure  the  defect  (c).    So,  where  the  maker 

a  note  were  holden  to  boil  in  one  affidavit, 
>lden  not  to  be  waived  by  putting  in  bail(<f). 
iant  pleaded  in  abatement  without  a  proper 
^ed  judgment  of  nonpros  for  not  replying 

held  the  judgment  was  irregular  and  not 
laintiff's  paying  the  costs  of  the  iudgment(0). 
f  particulars  of  set-off  delivered  after  a  plea 
Ik^^  is  no  waiver  of  the  plaintiff's  right  to 

e  observed,  as  a  general  rule,  that  waiver  is 
:  after  an  irregularity  committed,  where  the 
it  have  been  corrected  before  such  act  done(j^). 

'  applying  in  TimeJ]  If  there  be  any  peculiar  Excuiefomot 
►  excuse  the  lateness  of  the  application,  they  5212°*  ^ 
established  by  the  party  appiyiiig(A)*    And 
a  previous  application  at  cnambers,  the  rule 
up  on  reading  the  summons  and  order,  or 
le  fiK^(t).    Delay  occasioned  by  changing  the 

MM",  2  Demi.  167:  {t)  MariiiMr  ▼.  PiggoU,  8  DawL  615; 
lowL  TMs  Badalk   but  this  deciskmwenuqueBtiomlde.  (See 

mUB.  819.  B.  {I)  V 
,  6  Demi  46A.  (d|   HuMte^   ▼.  WUaon,  6  T.  R.   9M: 

.  PtaReK,  2  DowL    «K«,  VoL  I.  4fM. 

S  3  EMt,  106 :  0»-  (9)  Gamttt  ▼.  Htoper,  I  Dowl.  28:  ante, 
L  Bcpb  406:  ilwMi.,    685. 

Rpear,  3  DowL  551 :       (/)  Fori  v.  Bernard^  6  Bitij.  594. 
(  8  B.  a  C.  7B;  9       Ur)  Per  ew,,  Steveimn  ▼.  Danvtrt,  9  B. 

ft  P.  118. 
UMMt  4  DowL  48;       (A)  See  jlnderdon  t.  Alex&nder,  2  DowL 

287:  Herteri  v.  Darleif,  4  DowL  786:  Or> 
MM,  1  H.  BL828.  ton  v.  France,  4  Dowl.  508:  EadaUe  t. 
#,  8  BMt.  155w  Davit,  6  Dowl.  465. 

;  3  DowL  551 :  but  «)  St^tirt  ▼.  Omcanm,  6  M.  ft  W.  30 ; 
H,  1  N.  R.  3U0.  7  Dowl.  391,  8.  C,  nom,  $httgttr$  t.  Cbn- 

t  Btef.  N.  C    eanmm. 


>ovl384,8.a 


1060  SeUm^  &9kh  PtoeenKt^Jkr  lii^p  Ji%. 

■  ■ 

BooBiT.'   attorney  has  been  hdd  iiifiiffiel«iit(il).    SohaiAiiii 
J^f!lL_  a  witnen,  whose  affidavit  wae  nffirfwiy  to  sqppsitfti  i 
cation,  as  a  oommisaUmer  mig^t  have  been  snt  ftr(Q. 


ConftMktf  GmfuHmff  Irrmlaniy.']  If  the  party  who  hH  «■ 
^"mi^^^'  the  irregnlaritv  be  satisfied  that  he  has  no  saAeM« 
shew  against  the  role,  he  may  sare  some  ensnBilqra 
the  opposite  party  with  a  no&ioey  aeloioiidsdnBaw  ^ 
deriiing  him  not  to  proceed  to  make  the  row  absoM 
ofierinff  to  pay  the  costs  already  incaned(si) ;  «r,if  k 
ceiye  tne  dmct  before  the  other  party  has  moved  for  ti 
set  aside  the  proceedinff,  he  may  prevent  all  eApoM 
similar  noticern).  Ana  vdierBy  aftnr  servioe  of  the  ml 
to  set  aside  a  aedaration  irregnlail^  driiversd.  ths  phi 
attorney  offered  to  pay  the  oofl^  wmch  the  denndsBti 
the  court  made  tiie  rule  absolute,  on  the  terms  thst  1 
fendant  should  pay  all  the  costs  subseq[uent  to  the  ol 
and  where  the  puunUff  signed  an  irregular  ju^pDMOti  i 
the  defondant  taking  out  a  summons  to  set  it  aridsj 
formed  the  defendant  that  the  judgment  was  wiihdi 
was  held,  that  the  defendant  had  no  right  to  get  a 
drawn  up  for  setting  aside  the  judgment,  and  that,  tl 
he  was  liable  to  pay  the  expense  of  it{p)»  An  affi< 
support  of  a  motion  to  set  aside  an  appearance  irr 
entered  by  a  plaintiff  after  notice  that  process  was  ab 
need  only  deny  the  service  of  any  subsequent  writ(y). 

!oito,  &c  CoftSy  SccJ]  In  the  case  of  a  rule  for  setting  aside  ' 

ceedings  ibr  irregularity,  if  it  be  made  abeolute^  it  is  )2 
with  costs,  unless  some  strong  grounds  be  shewn  to  t 
for  ordering  it  otherwise  ;  so,  if  discAargedy  it  is  unde: 
be  discharged  with  costs,  unless  the  court  give  sp 
rections  to  the  contrary  (r).  But  if  the  rule  nisi  fo 
aside  the  proceedings  be  not  moved  with  costSy  and  th< 
niade  absolute,  no  cause  being  shewn,  it  must  be  nu 
lute  in  the  terms  in  which  it  was  moved,  viz,  without 
On  the  other  hand,  where  the  rule  nisi  \b  moved  with  i 
it  be  dischai^ed,  it  will,  almost  universally,  be  so  with 
The  costs  of  an  application  to  set  aside  adjudgment  f< 
lanty,  which  was  ^pwited  without  costs,  cannot  be  : 
by  way  of  aggravation  of  damages,  in  an  action  of  tr 
seizing  goods  under  colour  of  such  judgment  («).     In 

(0  Ojwi  T;_FWw«,  4  0i,wL  206.  There  feems  to  be  no  •imilar 


^)  See  form  of  notice.  Chit.  Forms,    or  Exch.    {Antm.,  1  Chit,  f 


fi.^  q^  ft,....    -  j»*,  title  ««Moik>«« and  Rnl 

nrSLrrRrV' ~^°*^  V>  •PP*"  to  the  rule  »  dteharged  for  •  f 

P^'iJ^.  iJ*!U™'  **•  ,  ^*^  W  K-  tion  (o  the  •flBd.vSTthe  coy 

Jud2S;5'«S?^'**^^' "*'«««»»>«  aetionMtotheooS^-ndB 

(M^il^;.  ^.  -    .  ^   ..  «  the  rule  without  voUtM,    (H 

Mid  WSSJI^*  *2?*f »  4  M.  &  R.  100:  th«WM,  4  DowL  OlW). 

JJwrneywMmedetopeythewbMquent  eomte  v.  <M«prsT>oWl.  5. 

^ 5^^3£Li«rDjw?SS ""'  •-  ,oL->  "^ -i>~. !• 
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aalde  proceedinffs,  a  judge  at  chambers  may,  Cbap.  xth. 
^{x)y  thooffh  the  practice  as  to  his  giving 
ans  eertaiii(y).    It  he  refiises  to  give  costs, 
rtj  most  not  afterwards  apply  to  the  court 
I  to  the  mode  of  enforcing  tne  payment  of 
nt,  see/NMf,  Book  IV.  Part  III. 
I  a  judgment  and  execution  for  irregularity.  Term  or 
e^  706)  that  the  court  or  judge,  in  general,  re-  ASiaS*  "^ 
tmt  firom  bringing  any  action  (a),  where  the 
L  the  costs  of  the  application,  &c.    If,  how- 
bringing  no  action  be  not  imposed  by  the 
of  disposing  of  the  rule  for  settmg  aside  the 
logs,  the  sucoeesful  party  cannot  at  a  subse- 
Mtrained  firom  bringmg  an  action  in  respect 

'(*). 

M.  1  DowL  t74i  ghretham. 

BiM.104.  &C;  (r)  Sat  Dttny  ▼.  Amra,  1  Scott,  3B4. 
B.  ft  Ad.  415;  1  (s)  See  Docy  r.  Awni,  1  Scott.  384. 
▼.  Tbdtf,  1  DowL       (a)  See  PrUektt  ▼.  Bonm,  1  C.  ft  M. 

I  ttiU  doubt  their  775:  Lo«dm  v.  Dnwrmix,  3  B.  ft  Ad.  3491 
fhre  coats,  on  m  (6)  AUboU  t.  Ormmvoed,  7  Dowl  534. 
I,  and  icniie  to 
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Book  it.  jitdombiit  ov  wctsrmm. 

Past  i. 


whtt.  JUDGMENT  offtoH^pttwu  a  final  jii40DiMBiftre( 

BijKiied  by  the  defendant  whenerer  tne  ptaintiffi  fai  i 
<n  the  oanaey  n^lecta  to  proeeoato  his  i^iy  or  p 
within  the  time  limited  %  the  rnke  ef  the  eotti 
purpoee. 

FornotDe.  Jbr fiof  2>0e/bfw.]  We  haVe  ahead/ iMlAed (« 
'^"'^  137)  the  time  witUn  Which  the  pkintiff  mm  m 
that  if  the  plaintiff  do  not  declare  within  flUbh  tfan^ 
such  farther  time  to  declare  as  he  may  obtain  of  u 
a  judge,  the  defendant  may,  at  the  axj^mllon  of 
next  after  a  teritten  demand  of  declaration  aerred 
plaintiff,  his  attorney,  or  agent,  as  the  case  may  be, 
ment  of  mmprog^a).  The  demand  cannot  be  made 
the  time  in  which  the  plaintiff  is  bound  to  dedi 
such  a  demand  has  been  made,  and  time  to  dedan 
the  defendant  may  sign  judgment  of  nonprot  with 
demand  of  declaration (c]).  But  judgment  of  iioas 
be  signed  after  a  declaration,  &c.,  has  been  actnau 
or  tendered,  although  the  time  has  expired  (J) ; 
delivery  of  the  declaration,  &c.,  be  a  fraud  on  the  < 
Ariel  v.  Barrow (^e^y  where  the  plaintiff  delivered  a  < 
after  havine  obtained  a  rule  to  discontinue  on  ] 
costs,  and  tne  court  refused  to  set  aside  a  judgment 
signed  after  delivery  of  declaration. 
Where  there  If  the  action  be  against  several  defendants,  the  pi 
DefenSSL  ^®  nonproMed  by  any  one,  if  all  have  appeared ; 
have  not  appeared,  then  those,  or  any  one  of  thoec 
apoeared  cannot  nonpros  the  plaintiff( /),  even  i 
uluess  the  plaintiff  nave  actually  declared  again 
them,  or  have  taken  out  a  rule  for  time  to  dec! 
some  of  them,  in  which  case  the  others  maygdgn  j 
nofipros{ff).    Also,  where  several  defendants  are 

(a)  This  four  days' demand  is  requfaed  by  neoeasarr  tot  a  deflmdaa 

the  K.  T..  1  W.  4,  r.  8.  by  which  it  is  or-  to  give  a  i-Mto  to  tbdmt 

dered,   "  That  no  Juc^inent  of  nonprot  removal  (torn  Inferior  oo 

shall  be  signed  for  want  of  a  dedaration,  form  of  the  Judgment,  Ch 
replication, or otlier subsequent  pleading.       (6)  Hmrria  vTowNcaN,  t 

until  four  days  next  after  a  demand  at  duunbeis,  Felk  1837. 
thereof  shall  have  been  made,  tai  writing,       (c)  W«IU  v.  Kara,  1  Do 

upon  the  plaintiff,  his  attorney,  or  agent,  v.  Gmitf,  5  DowL  lft3L 
as   the  caw  mav  be."    (See  the  fonmer       (d)  Gra^  ▼.  BmrnK^  1 1 
practice,  Tidd's  New  Pract.  285).     That       (0)  Ariat  v.  Bmrvmm,  SB 
rule,  as  far  as  it  related  to  a  demand  of       (/)  phUpaU  v.  MmU^t  ] 

"TPiiS^"  and  subsequent  pleadings,  is  Puhmr  v,  Fleatai,  S  Dow 

""f^  V/'JS.'^li?  V*  ^L**  '•  »•••*»»    ""W  ^-  Mmcim.5  D.  a ; 
ante.  Vol.  1. 195,  which  makes  a  service  of   C.  553,  &  C  .•  Jomm  ▼.  CM 

«.»  s  w.  4,  r.  1,  I.  3^  It  shall  not  be    Uptm,  Id.SS0, n. 


Judgment  of  Nonproi,  1 05S 

iilgment  of  mmprot^  they  can  si^pi  but  one  jadfrment,  Ch«p.  xtiii 
^  they  hare  appeand  seTerally  by  separate  attornieH(A  ). 
udgment  tjihouia  be  a  fo^ncnif  jud^nent  against  plain- 
),  except  in  the  cases  a))ove  mentione<l. 

pracee«iin^  to  outlawry,  if  the  defendant  \w  ttiken,  f)r  After  ouu 
if  voluntarily  on  the  exigifadfu^  the  plaintiff  must  de-  ^'"^* 
agaiiuit  him  within  the  U!»uul  time  limited  u]niii  jmi- 
^  by  summons  ;  otherwim;   the  defendant  may,  four 
^  after  a  declaration  lias  )>een  demanded  in  writing,  sijurn 
fiMntof  fioM|Mioif(i:).     But  if  the  defendant  be  outlawe<l, 
afterwards  come  in  and  reverse  the  outlawry,  ulthuu^^h 
plaintiff  must  declare  against  him  (if  at  all)  within  two 
'b  after  the  reversal,  vet  the  defendant  cannot  sign  judg- 
l^i  of  noHproMy  if  the  nfaintiff  fail  to  do  so(/). 

^ the  plaintiff  in  replevin  do  not  declare  before  four  days  in  Replevin. 
^€  expired  after  the  service  of  the  rule  to  declare,  and  a 
^da\V  demand  of  declaration  in  ^^Titins,  the  defenrlant 
V*ign  judgment  of  n<mpro§{m).    So,  if  he  do  not  declare 
''^a  writ  of  second  deliverance,  within  the  time  limited  for 
^purpose,  the  defendant  may  sign  judgment  of  nonpranj^n), 
wliere  a  cause  is  removed  from  an  inferior  court  by  writ  of  After  ne- 
*w  corpHJt  cum  cawdy  the  pkintilF  (if  he  deckre'ut  all  in  IXlIi"^ 
^  court  above)  must  declare  before  the  end  of  the  term  next  Court. 
ter  that  in  wliich  }>ail  is  put  in ;  but  after  a  removal  by  the 
^ndant  judgment  of  nonpros  cannot  be  signed  if  he  fail  to 
0  io(o)  ;  otherwise  after  a  removal  by  the  jdaintiff  ( p). 
Before  the  defendant  can  sign  iudgment  of  nrntprvn  for  not  When  DeUn 
■fclariug,  he  must  have  appeared  to  the  action  (7),  and,  if  he  ^^  "^^ 
^ws  the  plaintiff  to  appear  for  him  according  to  the  statute, 
fee  cannot  ncnpros  hinur).      Since  the  2  W,  4,  r.  ^,  and 
1  4r  2  K.  c.  110,  it  would  seem  that  the  time  for  demanding 
fnomprag  will  be  regulated  in  all  cases  by  the  appearance  to 
be  writ  of  summons ;  and  the  defendant  may,  it  seems,  enter 
n  appearance,  so  as  to  entitle  him  to  demimd  a  declaration  or 
mtprwty  at  any  time  before  the  plaintiff  has  entered  an  up- 
earance  for  him,  and  while  the  cause  is  in  court  (/f).     Where 
t  appeared  that  the  defendant,  on  enti'ring  an  appearance  to 
be  writ  of  summons,  had  ma<le  a  mistake  in  the  nanu>s  of  the 
arties,  and  notice  being  given  to  him  of  the  f«ict  by  the 
Jaintiff,  he  promised  to  amend,  but  instead  of  doing  so 
btered  a  new  appearance,  and  then  demanded  a  declaration, 
nd  the  plaintiff  not  declaring  till  the  following  term,  he 
igned    judgment    of   nonproiy    the   court    was    of   opinion 

fk)  PHeeyr.  Fmilfaff,  4Burr.M18t  1  Co-  w)  See  Hatt  ▼.  ChamimnH',  4    Dowl. 

r.  74 :  Mlin0*m  v.  ymttor,  %  Salk.  713;  1  Tyr.  &  G.  «M».  .V.  C. 
(n  The  judgment  of  iifiMf»n«T  If  founded 

{i*  Sot  Jtmm  r,  G»mm,  5  B.  &  C.  7H0;  on  the  13  Car.  :i,  it.  i,  c.  2.  ■.  '.U  trom  the 

I D.  IE  K.  502.  S.  C.  warding  of  which,  it  wouM  apicar  that  to 

•k)  See  fonn  uf  such  judgment.  Chit,  sign  judgment  of  nonpni*  for  not  declnr- 

'omu.  JI67*  ing  an  appeannoe.  must  have  hc«n  entered 

{It  Sfee  mnie,  ftM.  *'  for  the  defendant  by  attorney,  in  the 

iMi  sceaa  tothlsjudgmoit,  anle,  TW:  term  wherehi  the  prooGU  in  retumaMc.** 

m  Chit.  Fomn,  43S  lo  442.    The  R.  H.,  At  that  Ume  an  ap|<earance  coukl  not  be 

I W.  4*  r.  1.  •.  3S.  requlm  ihe  rule  to  de-  entered  by  the  plamtifT  for  the  defendant, 

Ito  ki  all  cMCi  of  remorab  ft«n  Inferior  the  l:i  Oca  1,  c.  29,  being  the  fint  statute 

Darto  imtK,  HUS.  n.  (aj ).  allowing  it. 

(«)  Smmiue,  799,  aw.  («)  See  Prlce^s  Praet.  183,  and  lee  the 

(•)  jbttt,  949:  dark  ▼.  Jfcyar  tf  Btt'  fanner  practlee:  Primram  y.  BrwUe^,  6 

Mb*,  4  H.  «C  C.  610.  Kflftt,  314. 

l^)  jUtU,  M0. 


■|.,,.r,  .l,.li.,.t.il  111-  Ii'ml-r.'.!  U-f.;v  -i-iiiii::  jii.lKiii.-m( 
rv.ii  wli,]r  III.'  uKm  ,-..i»Iii.K-.  t..  iliv  .■.miilrv.  if  tli. 
li.-  nil.a  IM  irplv,  lif  1II.1M.  il  -<fi.is  iii'lually  .1. 
simifiler  williin  ilio  tiit>p  liiiutiil  li,v  tl)i'  rule,  (illu- 
(li-rvn<]atit  may  »ii;nn  nBty*ru»{w_).  Soirii-c  of  a  nilv 
ur  to  plriiil  any  siiiM«.>f{D(>iit  pUntlin^,  is  n  sufficient  dr 
rvplicatiiin  or  nich  other  KuliAieiiuvnt  [ilt^iiig,  uul 
a  M-jmrate  dtmanil  i«  not  reijuiiuti'  (x). 
(rt  It  may  W  u1>seTve«l,tfuita  ju(1fni)vntofnoH;>r(uniay 
'  to  iinv  ]>art  uf  the  suit  wliich  is  nut  iirowrutcd.  Thii 
Htuiuv,  if  the  ilfclaratioTi  contain  two  rounts,  and  tli 
nut  plead  non  oftumpnt  to  the  lit^tt  count,  and  the  f 
LiinitationH  to  the  i«s,'ond,  and  the  phiintiff  reply  ti 
of  the  Stjitute  of  Liniitationa,  hut  omit  additif;  thi 
to  the  plea  of  n<m  OMumptit,  defendant  ruling^  the  p 
mdy,  and  waiting  four  days  afWr  it,  mi|^ht  «gn  a 
ofmuiproi  to  tlie  flret  count.  But  in  Huch  or  in  any  i 
where  the  plaintiff  h»H  so  re]ilicd,  &c.,  so  as  to  leave 
of  the  defence  ■nswercd,  the  deftiidunt  could  not  i 
ment  of  Honprvt  an  to  the  whole  actioD,  but  only  a 
part  of  it  aa  rFinaina  not  proHceuted  by  the  plaintiff 
tlie  defendant  pleaded  hy  mistake  the  general  issue 
instead  of  four  counts,  and  [ilaintiflr  ivplied,  and  tht 
nut  amended  his  pica  by  extending  it  to  the  fourth  c< 
]ilaintiff  not  havine  replied  to  the  amended  plea, 
ruled  ao  to  do,  defendant  itivned  iud^^ment  oftMN^ 
whole  action— it  was  held  that  this  was  irregu)ar(j 
where  defendant  pleaded  payment  into  court  ta  the 
clamtion,  and  other  plew  ti>  all  exi;ept  the  mm  pai 
the  ]ilaintitr  replied  to  the  plea  of  payment  into  ci 
that  he  ucrepted  the  Num  paid  in  and  was  satisfied,  it 
that  the  defendant  coutil  not  eiifn  jad;^ent  of  tut, 


Judgment  ^f  Nimprot.  1 055 

idgment  of  nonpros  on  the  unanswered  pleas  (a).    As  to  a  Chap.  xvm. 
DMwntw  bv  one  of  several  defendants,  see  antey  1052. 

In  rtpfevin,  after  the  defendant  has  avowed,  he  may  rule  in  Replevin. 
le  plaintiff  to  plead,  in  the  same  manner  as  he  is  ruled  to  re- 
ly in  other  actions;  and  if  the  plaintiff  neglect  to  plead  within 
le  time  limited  by  the  rule,  the  defendant  may  sign  judgment 
Xt¥mpros(Jh), 

As  to  nanpromng  the  plaintiff  in  ejectment,  see  ante,  751,  in  Ejcrtment 
S2. 

If  the  plea  be  a  nullity  and  not  merely  irrtgulary  it  seems  where  Flea  a 
ist  no  jud^ent  of  nonpros  could  be  regularly  signed  for  not  Nullity. 
frying  to  it(c). 

far  mot  entering  the  IssueJ]  Formerly,  if  the  plaintiff  did  Fomotenter- 
Dt  bring  in  the  record  before  the  expiration  of  the  rule  to  ^  ^^  '""^ 
Iter  the  issue,  the  defendant  might  have  signed  judgment  of 
Oiipnewy   but  now  there  is  no  occasion  to  enter  the  issue,  and 
0  role  for  that  purpose,  and,  consequently,  no  judgment  can 
t  signed  against  plaintiflf  for  not  entering  it  {d). 

In  ErrorJ]  As  to  when  the  defendant  in  error  may  sign  in  Error. 
i^pDoent  01  nonpros  for  not  transcribing  the  record,  see  antey 
V.  I.  368(f). 

As  to  when  the  defendant  in  error  may  sign  judgment  of 
ompros  for  not  assigning  error,  &c.,  see  roL  /.  009(/). 

In  other  Cases,'\  On  a  rule  to  discontinue  after  plea  pleaded,  in  other  ca:te!i. 
nch  rule  containing  an  undertakiug  by  plaintiff  to  pay  the 
mts,  and  a  consent,  that,  if  they  are  not  paid  within  four 
lays  after  taxation,  the  defendant  shall  be  at  liberty  to  sign 
uagment  oi  nonpros;  in  such  case,  if  the  ])]aintiff  do  not  pay 
Jie  costs  within  that  time,  defendant  may  have  a  judgment  of 
wnpros  accordingly  (y).  A  judgment  of  wmpros  cannot  be 
■gned  when  the  proceedings  have  been  stayed  by  a  general 
aider  for  particulars  (ante,  1032).  Where  the  plaintiff's  pro- 
ceedings in  a  second  action  are  stayed  until  he  nave  paid  the 
costs  of  a  former  action,  the  court  will  not  allow  tlie  defend- 
int  to  nonpros  the  second  action,  for  non-payment  of  these 
tt»ts(^).  Where  the  tenant  in  a  writ  of  right,  not'  l)eing  able 
to  discover  who  the  demandant  was,  obtained  a  judge's  order, 
directing  the  attorney  to  deliver  to  the  tenant's  attorney  tlie 
true  name  and  address  of  his  client,  the  court  refused  to  allow 
the  tenant  to  sign  judgment  of  nonpros  for  disobedience  of 
this  order.  It  seems  that  the  proper  course  in  such  a  case 
woald  be,  to  make  the  judge's  order  a  rule  of  court,  and  tlien 
move  for  an  attachment  against  the  attorney  (?). 

How  Signed,']  If  an  appearance  has  not  been  already  entered  How  Signed. 
Vthe  defendant,  enter  it  as  usttal(i-).    Make  an  incipitur  on 

dl  Ttf^0nn  V.  Kidmore,  5  Dowl.  676.        (?)  And  lee  Chit.  Forms,  1 14. 
*]Jtt  where  the  pU«  i«  Irregular  in  form.       (/)  Id. 
j^^omtt  V.  atiMidm,  3  M.  &  W.  4!J7  :  6       Or)    K.  H.,  2  W.  4,  r.   106:  we  pnrt, 

•^>  See  w  fi  this  judgment,  ante,  HM,  (A)    Dne  Sutton    v.  Ridgtoay,   A  B.  dc 

">:  Me  Chit.  Forms.  4.11  to  442.  Aid.  hi:\, 

m  Gvrotf  V.  Huoper,  1  Dowl.  2&  (0  Dummhp  ▼.  Hughe»»  i  Scott,  377- 

(';  Sec  Hadgm  ▼.  DUt^,  7  DowL  555.  ik)  bee  mte»  VoL  1. 1^1. 
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Executioo, 


Proceedings 
•fterit. 


tkm  nfikt  Ay jiwhiatf  if  l»  Udjjm^  mdmmm%:^ 
p9per{J)i  or,  if  in  tlM  Comnum  PlflM  or  EadMqw 

wmnmk  ike}ut(gmmL  €ht  kimH  Umtk$€9^m4 
wtmHttkemmvipm^jmigmmifmpmr.  Afitrjmif^ 
amdeotisUu^j^wu^jfraeeedtotueatttuMWiimn 

A)io»  in  •rior,  jadflpiiMnt  of  fmyiriff  i*  aigBod  mi 
rectod. 

/»  what  CammAHie.2  If  the  juOpoml  U  ngv 
diflcretionMy  with  the  court  to  set  it  adide.  ipto  n 
*  that  there  u  a  good  canae  of  acti<m  on  the  uMriti 
there  is  a  pretsnt  OMiss  of  aeticmfei),  and  ^sn  Pi 
eostiL  in  order  to  kt  in  a  trial  of  the  Bittrits^  Tbif 
fiised  to  set  it  aeide  in  an  action  by  a  ooeinon  bdmm 
But  if  the  judgmoit  he  ifMnlar,  the  eouii  will  ia 
set  it  aside  witheoets;  and  if  an  action  orothsrip 
he  had  upon  sneh  a  Judgment*  one  rule  is  all  thrt  ■ 
in  order  to  set  aside  such  proeeedings,  as  wdl  ss 
ment(o)* 

Cosis  and  JSiDeetiiionj  Sicl  The  defendant  isentHk 
in  all  cases,  (83  ff.  8»  e.  16:  8 ^.  c.  2:  IB  C.%9 
4  J,  1,  c.  4)(^)y  even  in  an  action  by  a  oommon  infi 
excepting  upon  a  nonpros  for  not  tmnacribing,  in 
Vfe  have  already  seen  [antey  751 — ^763)  when  the  dd 
ejectment  is  entitled  to  the  costs  of  a  nonptrtm,  1 
costs  the  defendant  may  either  sue  out  execution  1 
or  Jieri /aciaa  (s)y  or  he  may  proceed  by  debt  on 
ment,  in  whicn  he  would  have  a  right  to  his  eosts, 
standing  the  4SO.SyC.  46,  s.  4  (t).  Under  the  exec 
cannot  levy  more  than  Uie  sum  recovered  by  the  j 
consequently,  the  sheriff's  poundage  or  feeS|  or  otbe 
of  the  execution,  cannot  be  levied  (n). 

Proceeding  afUr  t^.]  After  being  wonpromody  tl 
may  commence  a  new  action  against  the  defendai 
same  cause ;  and  he  may,  as  in  other  cases,  obtain  s 
hold  the  defendant  to  bail,  if  the  action  be  bailabl 
defendant  be  about  to  leave  England,  unless  forthw 
hended  (*). 


(/)  See  the  formi  referred  to  in  pnoed- 
mg  puet.  aiu«,  I05S.  1055. 

(m)  QirfaMot  v.  Hums,  2  Dowl.  134. 

J"**  i^'*'** '''  *'*'**»  1  Burr.  401. 
wrSL^Tf^  V.  Ajre.  4  T.  R.  638:    see 
KibbtetchUe  V.  J^dTrp:  1  Chit  148. 

niiC**^"**  J*:?'*"'  1  T.  R.  373.  The 
nl«btUrw«.lW>lee»tn  before  the  3  &4 

«.;rf'^l?'  ••?^»  ^•^'  87«)'  •Ithough  he 

^\^'^  it^V^S^'bioi^th^t 
o/SffiST^  of  iHwpme  obteined  by  iCMon 
"»  ttwe  on  reooffd,  after  joinder  fai  d«. 


murrer  to  a  plea  in 

▼.  Bmte,  8  a  &  C.  64»;  3M. 

<mi».  SS&) 

(q)  18  EL  c.  5:  Lam  ▼.  PI 
177. 

(r)  Salt  ▼.  mehmrdg,  J  I 
OaU^  ^  ryefriww  ▼.  Bm 
C.525:  ONte,  VoL  1. 379L 

(«)  Mumqf  ▼.  lI'ViMi,  1  1 
tile  form.  Chit  Forms,  Sia 

(t\  Bermett  v.  Nmln,  14  B 

(tl)    Baktr   ▼.    %ri«,   7 
Anom.,  2  ChiL  Ren.  353. 

(x)  TWtkM  ▼.  Hmifn,  1  a 
14k2V.c.ll0.a.3. 
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CHAPTER  XIX. 

DIflCO!VTINCANCE. 


Chap.  xtz. 


tt,  S^,"]  IT  18  unnecemary,  in  a  work  of  this  nature,  to  ^luu,  ftc 
ttticularly  of  the  subject  of  discontinuance ;  it  is  suffi- 
;o  know  that  it  never  can  ))e  the  subiect  of  objection 
ikptaeUo(a\  and  that,  after  verdict,  it  is  cured  by  the 
»  ol  Jeofiedls,  32  H.  8,  c.  30(6). 

ifMMfKV.]  Formerly,  after  declaration,  and  before  issue  conthiuanoe. 
^  the  proceedinffs  were  continued  by  imparlance ;  (see 
802;  Ko/.  /.  166)  (e'^ ;  after  issue  joined  and  before  ver- 
by  viceeomet  non  mtstt  breve;  after  demurrer,  and  before 
^nent,  by  cttria  admsari  vuU;  after  issue  joined  upon  nul 
AMord,  by  curia  advieari  tmity  &c. ;  after  verdict  ana  before 
onent,  in  actions  tried  at  the  assizes,  and  in  cases  of  special 
octi^  by  curia  advisari  vuU;  after  joinder  in  error  and 
n  judgment,  also  by  curia  adeisart  tuU{d),     But  now, 
rale  of  all  the  courts  of  H.  7*.,  4  W,  4,  r.  2,  **  no  efUry  of 
liniiaiiGes  by  way  of  imparlance^  curia  advuari  vulty  vice- 
e$  nam  misit  hreve^  or  otMrwise,  shall  be  made  upon  any 
Did  or  roll  whatever,  or  in  the  pleadings,  except  the  Jurata 
titur  in  refpectu,  which  is  to  be  retained.     I^vided  that 
^  regulation  shall  not  alter  or  affect  any  existing  rules  of 
etice  as  to  the  times  of  proceeding  in  the  cause"  (e).    It  lias 
n  doubted,  whether  tnis  rule  abolishes  imparlances  in  pro- 
lings  by  ecire  facias  (/)f  or  in  actions  not  commenced  by 
process  prescribed  by  tne  Uniformity  of  Process  Act(^). 

fuie  to  Discontinue,']  If  the  plaintiff  find  that  he  has  mis-  Rule  to  • 
oeived  his  action,  or  that  for  some  defect  in  the  pleadings,  <:<»^n"c 
ither  reason,  he  will  not  be  able  to  maintain  it,  he  may 
■in  a  rule  for  leave  to  discontinue.  This  indulgence,  how- 
r,  is  granted  only  to  plaintiffs;  even  an  avowant  in  rc- 
rin  cannot  have  it  (A).  The  terms  upon  which  a  party  is 
iwed  to  discontinue  are  in  the  discretion  of  the  court.  It  is 
nted  always  upon  payment  of  co8tA(t).  Where  the  dc- 
dant  is  a  justice  of  peace,  and  in  some  other  actions  against 
Iklic  officers  and  others,  if  the  plaintiff  discontinue,  it  must 
upon  payment  of  double  costs  (j). 


>  Dmeker  v.  SMrky,  Cra  Jac.  Sll.  tkin  of  writ  of  inquiry,  was  rerdcrcd  un- 

•t  See  m  to  eontinuaocM  of  prooeM,  ncoewary,  which  was  otherwbe  in  the 

\  M3L    See  Humble  ▼.  Blomf.  6  T.  R.  Queen's  Bench,  before  that  rule. 

Wpmm  V.  P»>NM.  1  WiliL  40:  Riekanb  (/)  Doe  PkUlipt  v.  itoe,  M.  1«39;  B.  C, 

bMm.  1  Doug.  11&  .1  Jurist.  IKffiL 

Chic.  Forms,  368.  (g)  Antti,  tM. 

I  See  Oalmit  v.  Fard^,  1  Salk.  170:  (A)  l^on/e  v.  BudceHdtie,  I  Sor.  US. 

m  r.   Wood,  S  WOs.  803:  see  Due  |<)  .SeeS  VA\m.  c.  2.  s.  2,  Coinb.  HHK 

m  V.  D^NMi,  7  T.  R.  61&  (i)  And  see  as  to  actions  against  offlcers 

By  tbcpflor  nileof  H.  T.i  8W.  4.  of  exdse  and  customs,  and  odMroflloers. 

IS,  the  cntrr  of  ooottaiuanoea  after  «•!•,  910, 911:  see  DevmUk  ▼.  iiirttes,  S 

by  deflnilt,  aid  tafara  oMcu-  8tnk974:  aHit,9]ii 


whcDob- 
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''^"''*  after  the  commenoement  of  the  action,  and  bcfiHe 
Hl^'JS?^  of  inquiry.  The  court  may  grant  the  nikafti 
new  triaiy  unon  the  terma  of  plainUflTB  paying  th 
trial(^).  Tney  may  also  giant  it.  as  a  matte 
fiivour,  even  after  a  special  verdict  (it);  hut  the; 
80  in  a  hard  action(ny  or  to  giro  the  pkintiff  ai 
to  adduce  fresh  proot  in  contradiction  to  the  tck 
will  they  ever  grant  it  after  a  general  Tsrdietl 
writ  of  mqoiry  executed  and  returned  (o),  on 
defendant's  consent.  The  court,  howeTcr,  hai 
plaintiff  to  discontinue  upon  payment  of  costs  aft 
ajvued  and  allowed,  where  tnere  was  a  mistske 
tiff's  pleading fp) ;  and  the  court  freauently  g 
leave  to  amena  upon  payment  of  coBta(a). 
Motiaoaiid  Before  aigument  on  demurrer,  veraict,  or  < 
Rule  for.  writ  of  inquiry,  tkit  it  a  mere  ndi-har  nUe,  tmd 
a  matter  of  eoune/rom  the  fliMiffer(r).  I»  dka 
tamed  i^pon  applieation  to  the  eomiy  and  ii  hu 
which  you  muii  afterwardi  proceed  to  wtate  abeoh 
nary  wt^.  Formerly,  in  the  Common  Pleaii^ 
discontinue  were  obtained  after  plea  pleaded,  t] 
attorney  or  agent  must  have  eonsentea  to  a  nde  i 
chamber  in  term  time,  or  before  a  judge  in  vi 
there  must  have  been  a  rule  to  shew  cause.  But 
2  JV.  4,  r.  106,  of  all  the  courts,  «  To  entitle 
discontinue  after  a  plea  pleaded,  it  shall  not  b 
obtain  the  defendant's  consent,  but  the  rule  si 
undertaking  (s)  on  the  part  of  the  plaintiff  to 
and  a  consent,  that,  if  they  are  not  paid  n^dthin^ 
taxation,  defendant  shall  be  at  liberty  to  sign  f 
soon  as  you  have  obtained  the  side-bar  rule,  or 
take  it  to  the  mastery  and  get  an  appointment  on  it  i 
Serve  a  copy  of  the  rule  and  appointment  on  i 
attorney  or  agent ;  and  attend  at  the  time  appc 
master  will  tax  the  costs. 
What  Co«u  Upon  the  question  as  to  what  costs  will  be  a] 
payable.  bg^n  recently  decided  that  the  defendant  is  not  < 
an^  circumstances,  to  the  costs  of  the  draft  o 
bnefs,  where  the  plaintiff  discontinues  withou 
notice  of  trial  (^\ 
Contiequence  These  costs  should  be  paid  forthwith ;  for, 
of  not  paying  action  18  not  discontinued,  and  the  plaintiff  ma^ 
°*^  to  proceed  therein  as  usual  («).     And  where 

instead  of  paying  costs,  went  on  and  obtained  a  \ 
J.,  refused  to  set  aside  the  verdict,  and  order  a  < 
to  be  entered  (a?).     But  if  the  rule   be  obtaii 

(i)  Sweeting  ▼.  Halm,  9  B.  &  C.  369?  and  ace  Turner  v.  TWimt, 

Me  Jackmm  v.  Haitam,  2  B.  dc  Aid.  317;  1  (</)  S  Sound.  73»  n.  \ 

Chit  Rep.  19,  S.  C  (n  See  the  fomw.  ( 

ik)  Prise  v.  Parker,  1  Salk.  178:  Good-  («)  See  fonn  of  mk 

e»iot4^  V.  Butier,  3  DowL  751.  Chit.  Fornw,  612. 

(/)  Boucher  v.  iMu^mm,  Hardw.  SOQ>  201.  {t)  Doe  PottlewmUa  \ 

(m)  Hoe  V.  Gray.  2  W.  BL  81&.  732:  tf  DowL  166.  &  C 

(N)  Price  V.  Patker,  1  Salk.  178:  Good  (u)  MoUing  v.  Bmek 

eninmh  v.  Butler ,  3  DowL  751.  153:    EdgingUm  ▼.   P 

(o)  Stephmn  V.  Eitheriek,  Carth.  86;  1  152.  MS.,  T.  1814:  Wl 

Show.  63,  &  C  6  T.  R.  765:  aee  PTikM 

(p)  liMf   ▼.   Bumie,  2  Lev.  124 :   Ent  lb  Aid.  WS\  1  D.  Sr  K, 

▼.  Withem,  Id.  209 ;  I  Saund.  23 :  Pugh  [*)  Biginglm  ▼.  P 

T.  Ji06ifw,  1  T.  R.  116;  1  Sawnd.  39:  but  1^ 
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ided,  and  contain,  as  it  should  do,  the  plaintifTs  consent,    chap.  xiz« 

tifiey  are  not  paid  within  four  days  after  taxation,  the 

mdant  shull  be  at  liberty  to  sign  jua^ment  of  nonpros  (j\ 

n  if  they  be  not  so  paid,  the  defendant  may  sign  sucii 

pMDt  as  of  course  (2').    But  the  defendant  would  not  be 

■tied  to  judgment  as  in  case  of  a  nonsuit  (a).    Nor  is  the 

tttiii^  it  seems,  liable  to  an  attachment  for  the  non-payment 

l^eo6t8(6). 

11  nme  rare  cases  the  plaintiff  will  be  allowed  to  discon- 

■ewitboat  payment  oi  costs (c).    And  sometimes  by  con- 

•  tie  rale  to  discontinue  is  drawn  up  without  costs. 

Hien  the  costs  are  paid,  but  not  before,  the  defendant  may,  compelling 

iBotion  or  summons   and  order,  compel  the  plaintiff  to  m^^^iriMon- 

r  the  judgment  of  discontinuance  ana  carry  in  the  judg-  tinuance. 

trolL 

'iUs  DisehargedJ^  It  is  in  the  power  and  discretion  of  the  when  Rule 
tor  a  judge  to  discharge  the  rule  to  discontinue.  Where,  d^^ta^!^ 
Me  before  the  1  5f  2  Viet,  c.  110,  a  plaintiff,  merely  be- 
he  did  not  Uke  tne  bail  in  the  first  action,  discontinued, 
leld  the  defendant  again  to  bail  in  the  second  action,  the 
eonsidered  this  conduct  unwarrantable,  and  discharged 
le-bar  rule,  thereby  leaving  the  first  bail  still  liable  on 
recognisance  (<i).  Yet,  in  another  case,  before  that  act, 
so  bdbre  the  2  Will.  4,  c.  39,  where  it  appeared  clearly 
tie  bail  in  the  first  action  had  forsworn  themselves,  and 
in  fact  worth  nothing,  the  court  held  that  the  phuntiff 
istified  in  holding  the  defendant  to  bail  in  a  second  action 
!  same  cause,  even  before  he  had  discontinued  the  first ; 
id  he  discontinued,  it  is  very  probable  the  defendant 
have  absconded  («). 

r  Action.']  After  the  costs  have  been  taxed  and  paid  (/),  Nvw  Action. 

lintiff  may  commence  a  new  action  for  the  same  cause. 

lefore  the  1  ^  2  F.  c.  110,  if  the  first  action  were  upon 

>n  non-bailable  process,  the  plaintiff  might  have  held  tlie 

ant  to  bail  for  the  same  cause,  (if  bailable),  even  before 

si  action  was  discontinued  (^),  provided  he  discontinued 

declaring,  otherwise  the  defendant  might  have  pleaded 

ndency  of  the  prior  action  in  abatement.      But  if  the 

ant  were  held  to  bail  in  the  first  action,  he  could  not 

been  held  to  bail  a  second    time  without  a  judge's 

A). 

r  form  of  entry  on  roU,  Chit.  Unifoimity  of  Ptoccm  Act,  2  W.  4.  c.  3!), 

nt.  the  flnt  action  must  not  be  discontinued 

»  B.  H.,  2  W.  4.  r.l06,  tmtef  1058.  before  commencing  the  second,   other- 

wcr  ▼.  HaOoufoy,  1  Hodm.  78.  wise  the  pendency  of  the  flrst  might  be 

Stmr,  Woodemm,  7  T.  R.  fJ:  and  pleaded  bi  abatement. 

T.  Venn,  2  DowL  Itti:  Turner  v.  (/)  MUiinK  v.  BuckhoUz,  3  M.  &  Sel. 

OWL31.  liS3:  Whitmrire  v.  fViUiams,  6  T.  II.  7(>S: 

f  Amea  ▼.  Ran,  8  Dowl.  35.    Sec  MS.,  T.  1814. 

Ca  of  trial  where  plaintiflT  discon-  (tr)  Hithcp  v.  Powell^  6  T.  R.  6irf :  Anon., 

ntead  of  proceeding  to  a  new  1  Dowl.  59;  Id.  HJ:  anttt.  Vol.  I.  47^>^ 

t^  ▼.  Ow,  8  D.  &  K.  22a    See  wd  qtuere,  since  the  Uniformity  of  Pro- 

■  ▼.  PoweU,  S  Dowl.  738.  cess  Act,  it  would  seem,  the  flntt  action 

Mfar  ▼.  CantOi,  4  Burr.  8502.  ought  to  be  discontinued. 

Bv,  VoL  I.  476:  (Mndwi  v.  Ddany,  yh)  R.  II.«  2  W.  4,  r.  7:  8i<e  ante.  Vol. 

n6:  futn,  whether,  since  the  1. 47H. 
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CHAPTER  XX. 


1 


WHEN  the  defendant  pleads  sufficient  matter  in  »1»I«J" 
and  the  plaiotiff  cannot  deny  it,  the  latter  may  «ilhn  on) 
leave  to  amend  his  declaration,  if  that  will  anawtrlwp 
po9e(a),  and  which  will  be  granted  upon  pajnifnl  otco»l 
or  he  may  at  once  enter  on  the  roll  a  jndement  ilaltl*'' 
be  quashed,  in  order  that  he  may  be  enabled  t<i  cunun^ 
new  action.  If  he  adopt  the  ktter  mode,  let  Mm  j<  «  * 
tie  dffff  the  dtelaratioa  i»  delivered,  and  enter  tic  ifcrf"' 
atulplea  on  it,  at  in  ordtHary  caset,  and  lantly  the  cwmW 
Doeiet  it  leith  one  of  the  mastert,  as  in  ordinary  fvia,  •* 
It  mnrttd  bu  him;  after  which,  file  it  in  the  treattrji 
court.  In  tne  Common  Pleas,  inttcad  of  daetettiugthtf^ 
one  of  the  mattert,  l^c,  it  seems  that  you  hart  to  lah  rtf" 
the  ntoMrr's,  and  doeiet  it  tn  the  book  kept  then  for  l^  ^, 
vhich  the  clerk  will  aire  fou.  Leave  of  the  court  ienolB 
sary  in  order  to  moke  this  entry  ;  nor  is  the  plaintiff  ol 
tovAjr  tliedeieailaiit'scoat8((^). 
As  to  quashing  a  wi4t  of  error,  see  ante.  Vol.  1. 353. 


u)  If  tliu  anint  In  wnnidad.    Ai  mi  bn  Cn  tin  m  ww  of  iMta 

v^Ihc  wilt  mqrbimieiildl.iea  unit,  liu  vHhlo  llw  UniD  aU^j 

l»|  ihaarv,  SsR,  3  M.  AM.  4Kk  luaMli  butW  thHtimcMtllt 

■ad  HHDRliiiii  without.    [Stc  Watt  T.  mint  hnc  lu^  -out  hw  fay 

(cJSHIhetonn,  ChlLPtmni' m  msla  of  dntetafbilMIn 

<«  Pr.  R^  e,  «H,  eu.    PonnalT.  cnr.  B«a*bcibkif  &mliLl 
■flK  VHtlBg  B  MMta- Inn,  tlH  pl*faitur 
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CHAPTER  XXI. 

PUTTING  OFF  THE  TRIAL. 


Chap.  xxi. 


Tatei.']  IF  there  be  any  h<mdjide  and  unavoidable  inwhatCtM 

;t  properly  shewn,  on  affidavit,  why  it  is  unsafe 

•  tnal,  the  court  will  in  general  put  off  the  same. 

ut  will,  in  general,  when  a  material  witness  for  ^^'^S^wij 

is  absent,  aUow  the  trial  to  be  put  off,  either  to  ^,  ^c. 

of  the  same  sittings,  or  to  another  sitting  in  the 

»r  to  another  term,  or  even  for  a  longer  period, 

liar  circumstances  (a) ;  to  another  day  of  the  same 

isLks,  at  the  instance  of  either  party ;  to  another 

I,  or  assizes,  at  the  instance  of  the  defendant  only, 

P  may  have  all  the  effect  of  such  an  application  b^ 

his  record  (&).  They  have  put  off  a  trial  until 
Q  should  go  to  examine  a  material  witness 
efused  to  attend,  and  until  the  deposition  should 
;).  They  have  refused  it,  however,  in  another 
t  did  not  appear  that  there  was  any  likelihood  of 

return  (J);  and  the  same  where  the  witness  did 
id  until  after  notice  of  trial  was  given,  and  he 
[uently  have  been  served  with  a  subpama  in  suf- 
f ) ;  and  they  will  also,  it  seems,  in  general  refuse 
ty  applying  have  conducted  himself  unfairly,  or 
e  cause  of  any  improper  delay  (^),  They  have 
t,  upon  the  application  of  the  plaintiff,  in  a  penal 
nd,  m  another  case,  where  the  evidence  of  the  ab- 
vas  intended  to  sustain  a  defence  not  approved  of  by 
.  In  an  action  for  libel,  where  a  justincation  was 
court,  upon  the  application  of  the  defendant,  put 

to  enable  him  to  procure  the  attendance  of  wit- 
abroad,  (the  nature  of  the  evidence  being  parti- 
ed  out  in  the  affidavit),  but  imposed  the  terms  of 
g  upon  the  trial  the  publication  of  the  alleged 
feu  where  the  court  hod  twice  before  put  off  the 
ount  of  the  absence  of  a  material  witness  on  a 
ige,  and  the  defendant  applied  a  third  time  to  put 
,  on  account  of  the  witness  being  still  absent,  the 
d  the  application,  upon  the  terms  of  the  defend- 
g  the  money  into  court,  or  giving  security  for  it 

nd  V.  ManhaU,  Barnet,  eee  Pottan  v.  Rote,  4  C.  &  P.  271. 

finf,  1  Hodg.  in.  (/)  Saundert  v.  pitman,  I  B.  &  P.  33t 

«,  oor.  Abbott,  C.  J.:  ne  Taylor  v.  GUkm,  1  Chit  Hep.  730:  Wade 

S  C.  fr  P.  185 :  AnMley  v.  v.  Birmingham,  2  Chit  Rep.  5;  1  M. &  K.                  ' 

»;  2Taunt221.  Ill  (a),&C. 

IKama,    1  W.  Bl.  512,  (g)  Tidd,771.n. 

r.  Naumham,  Doug.  419,  (h)  R/ohiMon  ▼.  SmUh,  1  B.  &  P.  454. 

li&HirM,  Cowp.  174:  and  As  a  plea  in  abatement,    fVade  v.  Btr' 

miglim,  1  B.  dE  P.  21U.  mmgham,  2  Chit.  Rep.  5. 

Son.  1  W.  BL  515:  we  (0  Brvwn  ▼.  Murray,  4  D.  &  R.  830 : 

W.  Bl.  436.  and  lee  M'Caukw  ▼.  Thorpe,  1  Chit  Kep, 

9iurdt,  Barnet,  442:  and  685. 

t2 


Imi;  l!u'  .iiiirt,  upiiii  iiiJiili.vilii.u  nf  tin- .Icr.-ii.Ullts,  | 
iriiils  ..r  till'  i»siiL's  ill  th.'t,  iiiilil  tli.'  .l.TnurnT  sbui 
ar^uiil,  an  the  point  of  law  iiivolvtil  in  i1  irag  the  I 
of  tlic  pluintilTs  right  to  daiiiafjios  in  the  other  two  i 
Hut  whtrv  there  is  only  one  action,  and  there  are  «v 
in  it  in  law  and  in  fact,  the  court  will  not,  in  gemr 
tlie  trial  on  the  a])i>lieation  of  the  defendant,  nni 
murrer  has  been  argued(/i).  The  court  haarefiued 
a  trial  until  a  suit  concerning  the  same  matter  in 
aiastieal  court  should  be  detemiined(9).  So,  tlw] 
fuHed  til  ]iut  olf  the  trial  of  a  cause  brouglit  hy  thi 
of  a  bankrupt,  because  a  petition  is  pending  aniut 
mission  of  bankruptcy  (r).  And  the  same,  when  t 
of  the  application  was,  that  an  indictment  for  peijnn 
on  tlic  plaintilTs  afltdnvit  of  debt,  was  pending^ 
liave  refuaed  it,  also,  where  the  apiilicntion  wu  ms 
lieciiUHe  counsel  was  not  prepnredff).  Also,  whei 
fendant  wits  airented  oh  he  was  commg  to  court  to 
cauHc,  the  judge  at  A'lW  Piiiu  refused  to  put  off  t 
tliat  account,  unlesa  u]iun  [layment  of  cOHts^w). 
iHuecKitnr  Aiid,hutlv,  the  court  orajudgeat  A'MiVPrtiMii 
Ctunarr.  the  trial  of  an  issue  out  of  Chanceiy,  for  the  sane  r 
under  the  same  cireumstances  as  in  ordinaiy  actionsi 

Th(  AiipUo-      The  AppliealioH/or.']  The  application  must  ben 

lun  for.         to  tlie  court,  or  to  tile  judge  at  NiH  Primt;  and 

HL'cms,  be  made  at  least  two  days  before  the  d*y  « 

Whan  ■nd  10   Or,  if  the  sTounds  of  the  application  have  occamd 

mhoin  iimie.   known  to  the  party  bo  recently,  tliat  he  cannot  mall 

nliove  time,  he  may  apply  to  the  judge  at  Ami  , 

in-forc  or  even  af^er  tile  canwe  haa  been  colled  on, 

accordingly  put  off  tliu  trial,  if  aatisficd  as  to  the  ml 
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theflrrounds  stated  for  the  application  (ar).    A  judge  sitting  at   Chap.  «j 

Niri  Prius  at  Westminster  cannot  make  an  onier  in  a  cause 

to  be  tried  in  London  (y).     It  seems  that  the  sheriff,  under  the 

Writ  of  Trial  Act,  has  no  power  to  postpone  a  cause,  but  the 

•pplication  must  be  made  to  a  judge (c).    The  trial  cannot,  at 

Mst  in  the  Common  Pleas,  be  put  off  by  the  mere  consent  of 

tte  parties,  unless  sanctioned  by  the  judge  at  Nisi  Prius  (a). 

If  the  application  be  made  at  Nisi  Prim,  notice  of  the  in-  Notice  to  < 
MSn/  apfflication,  and  a  copy  of  the  affidarit  on  which  it  is  !»•>««  p*^ 
\tmdedy  should  preriousfy  he  givet^  to  the  opposite  party;  which 
Mjr  hare  the  effect  of  preventing  his  incurring  tiie  expense  of 
riog^n^  up  his  witnesses  (6),  if  he  do  not  intend  to  oppose  the 
pplication ;  or,  if  he  do  oppose  it,  it  affords  him  an  oppor- 
inity  of  shewing  cause  against  it  in  the  first  instance  (c). 
%€  eounsePs  fe^  for  monna  is  usttall^  one  guinea  for  a  rule 
in,  and  the  same  or  morejor  moving  to  male  it  absolute. 
The  application  must  be  founded  on  an  affidavit  stating  the  The  Afflda 
mtnds  upon  which  it  is  made.    If  made  on  account  of  the  *"' 
>9ence  of  a  material  witness,  the  affidavit,  in  ordinary  cases, 
ates  the  time  issue  was  joined,  the  time  for  which  notice  of 
iai  was  given,  the  absence  of  the  witness,  and  that  the  ]uirty 
mnot  aafelv  proceed  to  trial  without  him,  the  endeavours 
bich  have  been  made  to  find  him,  and  the  time  at  which  he 
I  expected  to  return  (d).    But,  if  the  witness  be  abroad,  or 
\  from  the  nature  of  the  application,  it  may  be  suspected 
lat  it  is  made  merely  for  the  purpose  of  delay,  the  above 
>nn  will  not,  in  general,  be  sufficient,  and  the  court  usually 
eqoire  that  the  affidavit  shall  state  the  cause  of  action,  and 
lie  eWdence  expected  from  the  witness,  in  order  that  they 
lay  judge  if  it  be  material,  and  that  it  also  state  circuni- 
tances  from  which  they  may  infer  the   probability  of  the 
ritnes!)*s  return  within  a  reasonable  time  (e).     It  is,  in  gene- 
al,  best,  that  the  affidavit  should  state  (if  possible)  when  the 
ritness  is  expected  to  return  (/).     In  no  case,  liowevor,  is  it 
lecessary  to  state  the  name  of  the  witness  on  account  of 
vhose  absence  the  partv  cannot  proceed  to  trial  (^).     For- 
nerly,  it  seems,  the  affidavit  must  have  been  made  l)y  the 
»rty  himself  (A);  but  the  affidavit  of  the  attorney  in  tlio 
iiase(t),  and   even  the  affidavit  of  the  attoniey's  clerk,  if  it 
(tate  tliat  he  is  particularly  acquainted  with  the  circumstances 
>f  the  cause,  and   has  the  management  of  it  ( j),   has    since 
been  deemed  sufficient.     The  affidavit,  if  made  on  the  part 
)f  the  defendant,  need  not  swear  to  a  good  defence  on  the 
merits  (i-). 

■,r}  See  R.    H.,  14  G.  2,  VoL  I.  S65:  ie)  Sec  Rex  v.  TTEon,  3  Burr.  1513:  1 

AMCqr  ▼.  Btrek,  3  Camp.  333:  Anun.,  3  W.  Bl.  AlO.  S.  C:  I/>rd  v.  Cmtkfi,  Id.  436. 

Tkiint.315.  (/)  I  Chit.  Rep.  7<«>  a. 

(jrt  Atkinmm  t.  Diekirunn,  3  Camp.  41.  ig)  Smith  v.  Dobmn,  2  D.  A   K.  420 : 

iz)  I^kham  r.  yietcman,  3  DowL  165;  Buckingham  v.  Hanks.  4  D.  &  R.  H32,  n. 

I C,  M.kK.  584,  S.  C  But  on  a  feoomi  application  the  court 

(fli  See  R.  M.,  .V)  0. 3,  C.  P.  might  be  more  strict;  and   they  misht 

!*•   If  DO  notice  be  friven,  or  if  not  not  only  require  to  Itnow  who  he  m,  out 

ewen  until  expeme  has  been  incurred  by  what  he  ix  to  prove,  ice.    (AtHm.,  2  Chit, 

e  opposite  side,  the  applicant  will  have  tiH6,  n.) 

o  pay  that  expense.     {Attorney-General  {h)  Carter  v.  Upfringtun,  Barnes,  437. 

f.nmM,  2  DowL  III).  (0  Duherty  v   Gunning,  Pealce,!)?. 

(CI  See  form  of  notice,  Chit.  Forms,  (J)  SuUlean  v.  MngiU^  1  H.  BL  637. 

34t  and  of  affidavit.  Id.  {k)  AttomejhGenenU  v.  HtiU,  2  DowL 

14)  See  the fonn,  Chit  Fonns,  614b  111 ;  HiU  v.  Prouer,  3  Id.  704. 


II1L  iitt:i(liiiu'iil  itiiiKl  Ih'  Rraiili'd  fur  not  pnyinjt  tl» 
iit  Jill  tvi.iil>,  if  liniiKi  ii[i  iti'iiemlly  on  {tayiiifnt  of  c 
[layiiu'iu  Uriii^'  ft  t-iiiiilitiiiii  |irri:edi'iil,  if  tlwy  lie  not 
limy  pniCLtil  to  try  the  cnuw.  The  party  gets  tl 
taxed  upon  the  rule  or  order,  in  the  osiAl  way. 

in  See  ilmttmdt  r.HHiim,  I  D.^Jk.  The  ooMi  a*  amllr  Ihi 
M».  thi  nosil  hat  Cb  vttMn 

in)  Sat  Wnltor  *.  L*M.  I  EMi,  U:       (n)  Mn  «.  Ann.  1  B.  I 
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CHAPTER  XXII. 

TBIAL  BT  PROVISO. 


Cbap 


I  wkai  Cotes,']  IN  all  cases,  where  the  plaintiff,  after  issue  lovfaa 
sdy  does  not  proceed  to  trial,  where,  oy  the  course  and 
tice  of  the  court,  he  ought  to  have  done  so,  the  defendant 
'y  if  he  wish,  have  the  action  tried  hy  proviso :  that  is,  he 
'  nve  the  plaintiff  notice  of  trial,  make  up  the  Nisi  Priut 
ra,  cany  it  down  and  enter  it  with  the  marshal,  and 
:e^  to  the  trial  as  in  ordinary  cases  (a).  This,  however, 
be  done  only  in  cases  where  the  plauitifF  has  heen  guilty 
jme  laches  or  de&ult  after  issue  joined ;  except  in  replevin, 
iiibition,  qtiare  impedit  (6),  and  error  in  £M;t  (c),  in  which 
%,  both  parties  being  actors,  the  defendant  may  make  up 
Nut  Prnu  record,  and  thereupon  proceed  to  trial,  al- 
ugh  no  laches  or  de&ult  be  imputable  to  the  plaintiff. 
t  court  have  also  allowed  a  defendant  to  carry  down  the 
ord  of  an  issue,  directed  by  the  Court  of  Chancery,  to  trial 
proviso,  upon  its  being  suggested  to  them  that  the  plaintiff 
uied  to  delay  the  cause  (a).  Where,  upon  a  special  jury 
ise  being  called  on  for  trial,  there  was  not  a  nill  special 
7,  and  neither  party  prayed  a  uUeSy  it  was  held  that  the 
Eendant  could  not  afterwaras  UJk.%  down  the  record  by  pro- 
)o(e\  The  court  have  no  right  to  interfere  with  defendants 
oramary  cases,  and  prevent  them  from  taking  down  a  cause 
'  proviso,  for  that  is  the  mode  by  which  it  has  been  deter- 
ined,  that  a  plaintiff  shall  be  prevented  from  keeping  a  cause 
mging  over  the  head  of  a  party  for  an  indefinite  time  (/). 
As  we  delay  and  expense  attending  the  trial  by  proviso,  sddor 
)wever,  are  material  ooiections  to  tms  mode  of  proceeding,  ^^"^^ 
is  seldom  adopted,  unless  in  cases  where  the  defendant  is 
trticularly  anxious  that  the  cause  should  be  finally  settled 
^  verdict,  and  in  some  other  cases  specified  in  the  next 
liapter :  in  ordinary  cases,  the  defendant  usually  moves  for 
dgment  as  in  case  of  a  nonsuit,  in  preference  to  proceeding 
trial  by  proviso. 

When  and  how.']  By  rule  of  all  the  courts  of  JT.,  2  FT.  4,  when 
71,  **  no    trial   oy  proviso  shall  be  allowed  in  the  same  ^°'^' 
m  in  which  the  default  of  the  plaintiff  has  been  made,  and 
rule  for  a  trial  by  proviso  shall  be  necessary  *'(y):  and  by 

)  After  the  Issue  has  been  Joined,  if  fihrndeR,  1  Chit  Rep.  286:  Warce^enhhrt 

pUntiir,  in  ouises  in  London  or  Mid-  Canai  Company  v.  Trent  Navigation  Com- 

n,  make  delkuU  in  tryinc  it,  or.  in  jMifiy.  1  Marsh.  2I& 

stry  causes,  do  not  nroned  to  trial  at  (c)  2  Saund.  336  a. 

aest  asaiaes,  Ihe  defendant  may  after-  (d)  Humpage  y.  Kntrl^,  4  T.  R.  767* 

la  moceed  to  trial  by  proviso.  (R.  M.,  (e)  PhUHpg  v.  Dance,  9  B.  &  C.  709> 

e.)     As  to  the  time  within  which  the  (/)  WhUtaker  ▼.  Mason,  6  Dowl.  429: 

Btiff  oacht  to  bring  on  the  cause  for  5  Scott.  740;  4  Bfaig.  N.  C.  M3, 8.  C,  per 

\,  tee  poet,  im,im.  Tindal,  C.J.                     ^      ,      ^    ^^ 

)  Jtar.  ▼•  Bamke,  8  Salk.  658 ;  8  Ld.  (j^)  See  the  former  practiee  in  the  6th 

rm.  MU,  8.  C:  and  see  Smith  ▼.  editioo  of  this  work,  pp^  1100,1101. 


ifl.^>ili  t!K-pl!ii[itil}'.iii<!  i1k- <1cffii<liiii1  linppcn  to  r 
■  till-  n'tiirvl  at  (lie  Mmv  time,  thy  trial  >h.ill  he  bv  (he 
K  record,  if  he  enter  it  with  the  marshal ;  liat,  it  he  o 
80,  the  defendant  may  proceed  upon  the  record  broi 
by  him  (I).  But,  although  the  pMntifF  have  Mit«i 
curd  witn  the  marshal,  yet,  if  he  have  not  fpvea  i 
iiutice  of  trial,  his  entry  will  be  of  no  effect;  the  del 
that  case,  may  proceed  to  trial  upon  the  record  he 
dowii,  and  if  the  plaintiff  do  not  appear  to  it,  he  m 
suited  (ni).  And  in  all  cases  where  the  defendan 
upon  his  record,  if  the  iwne  happen  to  be  on  Ibi 
who  b  therefore  to  begin  first,  but  does  not  app« 
fendant  must  not  enter  upon  hia  proof  and  take  a  w 
the  proper  couree  is  to  cul  the  plaintiff  and  nonsui 
If,  however,  instead  of  doing  so,  he  take  a  verdict 
will  not,  in  general,  set  it  aside,  except  for  the 
allowing  a  nonsuit  to  be  entered  instead  of  it(o). 

|k)  5g(Chlt.r<inB.«U 


!■•)  Brmm  r.  CM*.  1  B 
In)  DurisHT    iTS-O. 

(»  HalMmK  T.  JWiMr,  1 

D.  &  rT&i,  s.  a 
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CHAPTER  XXIII. 


C06TS  TOR   NOT    PBOCEEDING  TO  TRIAL.  ^^ 

kwkatCofet,']  IF  the  plaintiflP  give  notice  of  trial,  and  in 
ftcr  eountennand  bis  notice  (a),   nor  proceed  to  trial  in  Di 
Mince  of  it,  the  defendant,   upon  affiaavit  of  attendance  ^' 
t  ■eccBaary  expenses,  shall  be  entitled  to  his  costs,  to  be 
Mibjthe "iiuufteT(6);  even  although  he  have  prevented  the 
kliff  from  enterii^   his  cause  for  trial,  by  ent^rin^  a  tie  re- 
hkrwith  the  maTshalfc).     In  like  wanner  the  pluintiif  is 
Ucd  to  costs  if  the  defendant  do  not  proceed  to   a  trial 

Eriso  after  giving  notice  to  that  effect  (</);  and  if  both 
I  give  notice  of  trial,  and  neither  of  them  countermmul 
ir  notice,  or  proceed  to  trial  in  pursuance  of  it,  each  of 

■  ii  entitled  to  costs  from  the  other(e);  but  neither  of 

■  b  entitled  to  costs  in  such  case  if  by  consent  of  both 
tia  the  cause  be  made  a  retiMntt^/y  Also,  if  the  plaintiff 
lot  proceed  to  execute  his  writ  of  inquiry  in  pursuance  of 
notice,  or  countermand  it  in  time,  the  defendant  will  be 
tkd  to  his  costs,  in  the  same  manner  as  for  not  proceed- 
to  trial  (^).  It  has  1)een  held,  that  the  plaintiff  is  not 
Med  from  these  costs  bv  an  offer  to  refer  the  ctiuse  made 
'  the  commission  day{^).  A  pauper  may  be  liable  to 
e  cost?,  though  not  dispaupered  (t). 

'  the  piarty  be  ready  to  try  according  to  notice,  but  the  De 
e  be  made  a  remanei,  he  wiU  not  be  liable  to  pay  costs,  ^'" 
use  the  delay  is  not  the  delay  of  the  party,  but  tlie  delay 
be  court ;  and  where  the  plaintiff  was  prepared  to  try  at 
sittings,  but,  from  the  press  of  business,  the  cause  did  not 
e  on,  and  those  sittings  lasted  till  the  second  sittings  com- 
oed,  but  the  plaintiff  was  obliged  to  withdraw  his  record 
iccount  of  its  not  having  been  re-sealed,  it  was  held,  that 
rns  not  liable  to  the  costs  of  the  first  sittings  (/'). 
y  R.  M.  1654,  s.  18,  the  defendant  is  entitled  to  costs  if  Ex 
plaintiff  do  not  proceed  to  trial  in  pursuance  of  his  notice, 
s**  the  plaintiff  have  countermanded  his  notice,  or,  "shew 
e  to  l>€  allowed  in  the  court  in  excuse  of  such  costs."   And 
Court  of  Common  Pleas  refused  the  rule,  where  the  plain- 
was  prevented  from  going  to  trial  by  an  accident  which 
K-neu  to  a  material  witness  (/).     As  the  rule,  however,  is 

WhUiaek  v.  Humpfui^,  2  Str.  Mil.  Dowl.  8fi.  S.  C. 

Res  V.  Maifor  of  Grfttt  Yamunitht  5  iff)  Ante,   "JIT-  Sharif ord  v.   Hou/itoun, 

\ld.  &31;  R.  M.,  1(»4,  «.  IH;  Q.  B.,  1  Sir.  .317:  Sitttim  v.  liri/an,  2  Str.  72H, 

C.  P.:    and    ue  R.  M.,  4  A.  c;  (A)  Eatvn\,  Shuckhonnigh,2Doyrl.(^A, 

i,  c.  17.  A.  &  Exch. 

Pr.  Reg.  4(«.  (i)  See  antfi,  990. 

fHOifwrm  V.  Ptooir,  8  Str.  797.  [k)  Waten  v.  fVeatherb^,  3  Dowl.  328: 

Pr.  Reg.  405:  lee  Oarke  ▼.  Simpaon,  see  per  Pattemm,  J. 

nt261.  (/)  C^0  ▼.    Muffatt,    Barnef«    133;   5 

Bhw  V.  Wiftttt,  4  M.  dt  W.  407;  7  Taunt.  U8. 

t3 
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BooKir.    absolute  in  the  lint  imiftiiHWj  fh*  ool^  ww  cf  MiM 
''^^''      matter  of  excuse  under  fhe  oooiidenitioii  or  flMcen^  i 
moTing  to  diechaige  the  rule* 


wiMBod  Whm  and  kow  Chimlmti^  4?cJ  There  i>  not  «y  Bi 

S^"***"*"^  time  within  which  the  motion  fortheee  ooetomMthei 

and  in  general  it  maj  be  made  aft  ai^  tima  tdhte  tnei 

executed,  and  perhaps  afterwaide  (ei).    A  temife  Botfoe  i 

necenary  before  the  motion,  thondbi  no  vroeeediM  faiM 

had  for  four  tenna.  that  mrtlee  hmg  omj  requlMe  ute 

object  Ib  to  j»Mi  the  cause  («)• 

AftarMoUoB      By  the  27.  iTL  S  FT,  4»  r.  0%  "  no  motion  far  ji  JigiW* ! 

S^f^ij^^g^JJ^caseofa  nonsuit  shell  he  allowed  after  a  mottonlsreBl 

aNoMuit     not  proceeding  to  tiial  forthe  aosie  default,  hutsack asali 

he  mored  for  separately,  I.  «•  without  moTing  at  all  ftr^ 

ment  as  in  case  of  a  nonsuit,  or  after  such  mottoa  lafij 

of;  or  the  court,  on  disduaging  a  rale  far  judlgmsHt ; 

case  of  a  nonsuit,  may  order  the  plaintiff  to  panr  Am  al 

not  proceeding  to  trial,  hut  the  payment  of  sacli  eoili 

not  De  made  a  condition  of  disehiumn^  the  rule.**    *Om 

if  tlie  defendant  intends  to  moTe  far  judgment  aa  in  csa 

nonsuit,  he  ought  not  to  moTO  far  coats  of  tlw  dar  all 

former  motion  is  disposed  of.    The  court,  on  disciiaigh 

rule  for  judgment  as  m  case  of  a  nonsuit,  on  a  peramptor 

dertaking,  will,  in  general,  grant  the  costs  of  not  proceeo 

trial  as  part  of  the  nile(o);  but  not  unless  it  appear  h 

affidavits  that  costs  have  been  incurred  Qe>).    If  tne  nJ 

judgment  as  in  case  of  a  nonsuit  be  made  abeolute,  the 

of  tne  day  will  not  be  nanted  as  part  of  the  rule ;  and 

case  in  the  bail  court,  !ratffi/of»,  J.,  said,  that  those  costs 

be  made  the  subject  of  a  separate  motion  (q), 

No  stav  of         Under  peculiar  circumstances,  the  court  may  make  i1 

'"'<*"''~*°«^    of  the  rule  that  the  payment  of  the  coets  for  not  proce 

to  trial  shall  be  a  condition  precedent  to  ulterior  proceed 

but,  in  ordinary  cases,  a  stay  of  proceedings  cannot  he  ) 

porated  in  a  rule  for  costs  for  not  proceeding  to  trial  (r) 

if  not  so  expressed  in  the  rule,  the  plaintiff  may  proceed 

out  paying  the  costs,  and  the  defendant's  only  remed 

them  is  by  attachment,  or  by  execution  under  the  1  ^ 

c.  110,  s,  18(«). 

How  applied       In  the  Queen's  Bench  and  Exchequer,  the  modeof  ohti 

mfiunf^'  ^h®  <^osts  by  attachment  is  thus:  Let  the  drfemdamfe  all 

^°  Q- B.      make  an  aMdavity  stating  when  the  action  was  etmutfemesi^ 

^^'     joined,  and  notice  of  trial  given,  and  that  the  phint\ 

proceed  to  trial  or  countermand  the  notice  (t\    Among 

titionerSy  a  notice  of  this  motion  is  vsuatfy  phen  (nf,  m 

master  will  aUowfor  it  in  costs;  i/^iven,  the  i^tdavit  Aosik 

theservice.    Give  this  affidavit^wUh  a  motion  peg^f  to es 

(m)  RmUt  V.  LHdodlr,  S  Dowl.  947.  3S& 

<n)  FVwkA  t.  Bmrton^  9  C  dt  J.  634.  («)  Wilmm  t.  CmfU,  %  Bta»  1 

(o)  Pierxy  ▼.  OKwn,  1  DowL  369;  Lot-    Ammm  t.  Am,  9  DovrL  filt. 

"SlZ  i-J^^J  ^'  *  ^-  *^-  ^^****'  ^'  <*>  ^  theibnn.  Chit.  n»H^< 

Bead,  I  Tyr.  3a6L  (m  )  A  lUy   of  nnHWlliiiiiiM 

ip)  Rait  ▼.  Shmrp,  4  DowL  3S4.  had.  althoiurh  tm  dsvT^Mlta* 

[q)  Johnmm  v.  Smith,  1  DowL  49L  aioCkm  teidW    (^mt  v^S 

(r)  Eagmr  v.  OMM,  9  Uoml  196:  3  M.  A  Web.  sff           ^*^^  '*  *■■ 

*  W.«»,S.C-.  QMt  ^.  OqIm,  7  DowL  ^^ 


CotUfor  noi  Proceeding  to  Trial.  10( 

Mo  mmtefor  eotU  for  not  proceeding  to  trial  in  pursuance  of  Chat.  xxi 
atice,  "  and  the  Court  of  Queen's  BencA  will  thereupon  grant  a 
mle  ahsolttte  in  the  first  instance, — In  the  KxchtKjuer,  the  rule  is 
ot  a  rule  absolute  in  the  first  instance,  nor  a  rule  nisi  in  the 
Mnmon  form ;  but  it  is  a  rule,  which,  if  cause  is  not  Hhewn  in 
nr  days,  makes  itself  absolute  without  any  motion  for  tliat 
mpose  (x).  Draw  up  the  rule  with  one  of  the  masters  (y)  ;  and 
wl  am  appointment  on  it  from  him.    Serve  a  copy  of  the  rule  and 

E'miment  oh  the  plaintiff* s  attorney ^  and  afterwards  attend 
€me  of  the  masterSy  and  hate  the  costs  taxed  (c).  Then  let 
fendant  or  his  attomey  serve  a  copy  of  the  rule  and  allocatur 
■  the  plaintiff  himself  personally^  and  demand  the  costs;  and 
fmalj^aid,  let  the  defendant  and  his  attorney  make  an  affida- 
iC  of  the  demand  and  refusal  {a)y  and  move  thereon  for  an 
This  rule  for  an  attachment  is  absolute  in  the  first 
Draw  it  up  with  the  master^  and  tale  it  to  otie  of  the 
m  the  Crown  OffUe^  who  will  make  out  the  attachment, 
Tate  the  writ  to  the  sheriffs  officer^  and  obtain  a  warrant  there- 
ML  astd  give  the  warrant  to  your  officers  to  execute  (b). 

In  the  Common  Pleas,  the  mode  of  obtaining  the  costs  by  at-  How  in  c. 
bKbment  is  thus: — One  of  the  masters  unit  obtain  this  rule  for 
PMi  t»  the  Treasury  Chamber ^  or  you  may  give  a  brief  to  a  serjearU 
■r  cemsueij  and  the  court  will  thereupon  grant  a  rule  absolute  in 
lie  Mrst  instance  without  affidavit.    Draw  up  the  rule  with  one 
^tM  masters  J  and  get  an  appointment  on  it  from  him;  scree  a 
^epy  of  the  rule  and  appointment  on  the  plaintiffs  attorney, 
mtd  afterwards  attend  before  the,  master,  and,  upon  producing 
fie  usual  affidavit,  he  will  tax  the  costs.     Then  let  the  defena- 
mssts  attorney  or  agent  serve  a  cop^  of  the  rule  and  allocatur  on 
the  plaintiff  himself  personally,  f  shewing  to  him  at  the  same  time 
the  original  rule),  and  demand  the  costs,  and  if  not  paid,  let 
am  affidavit  be  made  of  the  demand  and  refitsal,  and  move  thereon 
fir  an  attachment,     T^is  rule  for  the  attachment  is  absolute  in 
Ae first  instance.    Draw  it  up  with  one  of  the  masters;  engross 
the  attachment   on  plain  parchment,   and  get  it  signed  by  the 
master;  get  it  sealed.     The  form  of  the  writ  is  the  same,  mu- 
tatis mutandis,   with  the  form  in  Chit,  Forms,  except  that  the 
memorandum  at  foot  is  thus:  "  In  N,  v.  >S'.  for  non-payment  of 

£ costs^  taxed  by  Master  W ,  pursuant  to  a  rule  of  court, 

dated  the — - — day  of ,  1 840. "    It  must  bear  teste  in  term,  and 

ie  returnable  on  a  day  certain.  Take  the  writ  to  the  sheriff* s 
effice  and  obtain  a  warrant  thereon,  and  gice  the  warrant  to 
your  iffieer  to  execute. 

It  would  seem  that,  instead  of  issuing?  an  attachment  for  Execution 
these  co:«tfl,  vou  may  proceed  by  execution  on   the  rule  of  y^^fiJ^,* 
court,    ordenng  them   to  be  paid  under  the  I  S^  2  V,  c,  110,  i& 
»,  18.     As  to  this,  see  post.  Chap,    83,   title  *'  3fotions  and 
Rules:'     Sect,^. 

As  to  obtaining  costs  against  the  lessor  of  tlie  plaintiff  in 
ejectment,  see  ante,  762. 


(X)  RoNfMon  ▼.  RoMfMDfi.  3  Dowl.  177  '•  (a)  See  the  form,  Chit.  Fomui,  592: 

at  Ito^  V.  Olermthau',   11  Price,  512:  and  nee  Her  v.  Smithies,  .1  T.  K.  351: 

EUom  T.  Shurkburgh,  2  Dowl.  624.  Wailham  v.  Brettp  2  Wils.  227* 

(y)  See  the  form,  ChiL  Fomu,  eifr  {b)  As  to  the  mode  of  proceeding  by 

(3)  See  Mkkiium  ▼.  AUcoek,  1  D.  &  R.  execution  under  1  Viet  e.  110,  lee  port. 

16S.  Chapter  34,  i.  a 
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CHAPTER  XXIV. 


JUMIIXIIT  11  n  CASE  OF  A  mUKUlC 


Past  i. 


In 

OflDcany. 


When  lisue 
may  be  Mid 
to  be  Joined. 


Ill  Cku9t§  Idfci  i  fliffhi  11' 
lOTf. 


/ii  wAa/  Giffct»  1070. 

1072. 
iii  Cb«i#ry  Ommv,  1074. 


In  what  Cam.']  BY  statute  14  6^2»  c  17,  «i  V 
Lmie  is  joiiied(a)y  and  the  plaintiflF  shall  ntgleet  to  bnm 
issue  to  <ria^  aooording  to  ths  ooone  andpiM 
then,  itshallhekwfufftvthejiidffesof  taeooDTtyiyMii 
made  tn  cpm  eomrt,  (doe  notioe  hoTinff  been  stTen  ih 
to  give  the  mmejud^metUfar  tke  d^mJumi  mg  m  €tumi 
9mt;  unless,  upon  yuH  mum  amd  rmuomM$  Unm^  ^ 
allow  a  further  time  ibr  the  trial  of  such  issue;  ana 
plaintiff  neoled  to  try  the  issue  within  the  time  so  al 
the  court  shall  give  such  judgment  as  aforesaid.  This  i 
extends  to  ejectment  (&),  and  to  qui  tarn  actions(c),  i 
actions  by  executors  or  admini8trators(€^)y  and  to  cases 
default  is  made  in  not  proceeding  to  tnal  before  the 
under  tlie  8  .Sf  4  ^.  4,  c.  42  (e\  and  to  cases  where  mc 
paid  into  court  in  respect  of  part  of  the  causes  of  actioi 
taken  out  in  satisfisu;tion(/);  but  it  does  not  extend 
pleyin(flr);  nor,  it  should  seem,  to  prohibition,  qmm 
pedit(h\  or  error  in  fact;  for  in  sdl  these  cases,  the  deli 
may  himself  take  down  the  record  without  a  proTiso(tX 
does  it  extend,  of  course,  to  any  case  where  the  plaintiff 
not  be  nonsuited  if  he  had  proceeded  to  trial  (ir).  1 
cases  where  the  plaintiff  can  give  a  sufficient  reason  1 
proceeding  to  trial  (/),  nor  to  causes  which  have  abated  1 
death  of  one  or  more  of  the  plaintiffs  or  otherwise  (s»).  T 
formerly  doubtful,  it  is  now  settled  that  one  of  sevei 
fendants  may  obtain  a  rule  for  judgment  as  in 

(a)  UntU  the  rimUUer  it  added,  wue 
cannot  be  said  to  be  Coined  {Smith  ▼.  Rif- 
fty.  3  DowL  7US)t  and  a  aimilUer  Intitled 
in  a  wrong  court  hat  been  h<dden  insuf- 
ficient for  thii  purpoae.  (Aoy  ▼.  Good,  A 
DowL  2»ft).  It  b  not,  however,  ngcewary 
that  the  iMue  should  have  been  actually 
made  up  and  delivered ;  it  is  enough  if 
the  aimmter  has  been  delivered.  [Heath 
V.  BoxaB,  7  DowL  19).  This  fud^pnent 
cannot  be  given  unless  issue  nas  been 
Jomed  the  prescribed  time,  as  to  all  the 
defendants  who  have  pleaded.  {Ootr^ter 
V.  Duke,  7  Dowl.  4(10). 

ib)  Doe  Berger  v.  Dodeer,  6  DowL  47D. 

(c)  Stone  V.  Forty,  1  l^ast,  554:  Waiam       ,.. 

V.  Jaekaon,  1  Wlh.  aa&.  Slepphu  v.  Lord,  Id.  41S:  fmt,  M 

_  id)   Houwd  ▼.  Ratbone,  WiDes,  316 ;        {m)  Cheeeki  ▼.  FmreB,  6  a  aC 
Barnes,  I13U,  5.  C-  Hertertv,  Keat,  4  D.    D.  5i  R.  843,  &  C 


it  R.  834:  Woalkw  ▼.  Skmer,  t  De 
Pickup  V.  Wharim,  9  Dowl  3ML 

(e)  Begtie  v.  GrvMHOt,  t  Do 
Watte  V.  RsrijMVW.  Id.  fl0S:  Mm 
BattM,  3  Id.  9XA. 

(/)  Dm  Scawfcy  ▼.  T^ettgmi, 
404. 

{g)  Jonee  v.  CbneoswMM,  3  T. 
Shortridge  v.  Hiem,  5  Id.  400E  . 
v.  Smith,  1  W.  BL  375. 

[h)  Wgndotce  v.  Btehep  ^  Cm 
Moore,  MB;  3  Bing.  4M,  &  C 

<t)  AnU^  1085. 

(*)  WeOer  v.  Cn(tiii,  1  But.  ; 
ToL  1. 313. 

(/)  Mmik  V.  Omdiwm,  S  DovLJ 
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k,  which  will  authorize  a  general  judgment  to  be  entered  chap,  uiv 

plaintiff(i») ;  and  if  one  of  two  defendants  suffer  judg- 

y  default,  me  other  may  have  judgment  as  in  case  of 
lit,  for  the  plaintiff  may  be  nonsuited  at  the  trial  (o). 

there  are  several  issues  in  law  and  in  fact,  and  the 
mt  has  judgment  on  the  issues  in  law,  if  the  plaintiff 
proceed  on  the  issues  in  fact,  the  defendant  shall  have 
fnt  as  in  case  of  a  nonsuit ;  for  the  plaintiff  in  such  a 
ght  have  been  nonsuited,  had  he  proceeded  to  trial  (/? )  ; 
nding  the  demurrer,  the  defendant  cannot  obtain  judg- 
»  in  case  of  a  nonsuit  for  not  proceeding  to  trial  on 
les  in  fact(^). 

U  cases  within  the  statute,  if  the  plaintiff  once  comply  where  the 
,  by  taking  down  the  issue  for  trial,  although  he  be  Sjj^dolm* 
:fed,  and  the  nonsuit  be  afterwards  set  aside  (r),  or  al-  forTriaL 

he  have  a  verdict,  and  a  new  trial  be  afterwards 
l(#),  or  although  the  parties  agree  to  a  reference,  which 

de&ult  of  the  plaintiff  turns  out  abortive  (f),  the  de- 
;  can  never  afterwards  have  judgment  as  in  case  of  a 
;  for  any  subsequent  laches  upon  the  part  of  the  plain- 
lot  bringing  the  cause  to  trial ;  but  if  he  wish  to  dispose 
action,  lie  must  take  it  down  for  trial  hy  provutoiuY 

a   country  cause,  if  the  cause  be  made  a  remanet\x)y 

town  cause,  if  it  be  made  a  remanet  at  the  re([UC8t  of 
(endaiki(y)y  the  defendant  shall  not  afterwards  have 
snt  as  in  case  of  a  nonsuit ;  and  this  whether  the  plain- 
passive,  and  takes  no  step,  or  gives  a  fresh  notice  of 
nich  he  abandons (^).  But  otherwise,  in  a  town  cause, 
the  cause  is  made  a  remanet  from  one  sittings  to  another, 
sent  (a);  for  there  is  a  great  difference  between  causes 
1  for  tnal  in  London  or  Middlesex,  and  at  the  assizes  in 
counties;  in  the  former,  the  record  is  not  re-entered, 
any  fresh  notice  of  trial  given,  and  the  cause  comes  on 
he  sittings  had  been  continued  without  interruption. 

town  cause  be  made  a  remanet  from  the  sittings  after  one 

0  the  sittings  after  another  term,  and  the  plaintiff'  then 
de&ult,.  the  defendant  mav  have  judgment  as  in  case 
msuit(b).  And  giving  notice  that  a  cause  will  be  taken 
mdefendod  cause  at  the  sittings  in  London,  and  appearing 
&  purpose  of  trying  the  cause  as  undefcnde<I,  will  not 
t  the  defendant  from  having  such  a  judgment  (c).    And 

the  cause    is  not  made  a  remanet y  but  the   plaintiff, 

1  of  allowing  it  to  l)e  tried,  withdraws  the  record,  the 
ant  may  have  judgment  as  in  case  of  a  nonsuit  (e/). 

Mi  T.  Oibton,  5B.6cC. 7GB:  8  D.  7  Dowl. IflH.  S. C. 

t  SiC:  and  lee  Murphy  v.  Don-  {ut  Supra,  n.  («) :  and  Cnrone  v.  Gar- 

fe  C.  178:  7  D.  &  R.  619f  &  C;  mfnt,  1  Scott,  275:  Me,  however,  Jones 

.  L  314.  V.  l*Htehard,  8  Tyr.  383. 

rpky  V.  Drnilofi,  5  B.  &  C.  1/8:  7  O  Bruwn  v.  Rudd,  1  DowL  371 :  Mew- 

619,  S.  C :   Stuart  v.  Rogers,  7  &wrn  v.  Lanfftey,  3  T.  R,  1 :  Dermutn  v. 

5u  BuU,  11  Moore.  443;   3  Bing.  499,  &  C: 

'tm  ▼.  Popham,  10  East,  SOS.  Cilbett  v.  Kirkktnd,  2  DowL  P.  C.  1A3. 

Idber  V. Ktermartjl  Marxh, 364.  w)  MS.,  E.  1820:  pott,  1072,  a  if). 

»  T.  Pijffett,  1  T.  R.  4.02:  Ash-  {z)  OUbert  v.  Kirk/and,  2   DowL  135: 

vmmn,  2  DowL  U97 :  Doe  Giles  Hawiep  v.Shirley,  5  DowL  393. 

t,  I  t.-hiu  Rep.  310:  see  Henk^  (a)  liadd  v.  Bertnett,  2  R.  dc  Aid.  709. 

i  Camp.  M«i  12  East,  248.  (b)  Ham  v.  Greg,  tf  B.  &  C.  126;  9  D.  & 

uUtis  ▼.  MssUoeks,  1  H.  BL  101:  R.  125.  &  C 

r.  aMr*y,  A  DowL  303:  BrMigh  (c)  Kirupp  v.  Davies,  1  DowL  558. 

,  8  Har.  &  W.  130.  ((f)  Burton  v.  Harrieon,  I  East,  346. 


Mlp  T.  Eeame,  4  M.  A  W.  M5; 
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Where  the  defiBndnt  look  ovt  a 

>A>T«.     triolotthoo^aM,  »  lato  before  the  i  iimMm  J^l 

whMetiM     plaintiff  thooAt  he  mkht  be  inemirtiiuiinfdl  fagM 

SSd'bTSie  nr  ^n^  If  ^^  <»^«r  wie  refbeed,  and  thenime^ 

-^      it,  the  oouri  held  thai  the  defendent  eoaldMC,  m 

eoonty  more  for  jn^gmenl  ae  in  ceee  of  a  mmmSt 
nodoe  of  trial  be  eoontennabded  al  Ihewanctrf^ 
ant»  or  if  he  oCherwire  prerenl  the  plainlirfiwiyhf 
he  cannot  obtain  jodgmenl  aa  in  caae  of  a  nonaanLfv: 
eeeding  to  trial  aoeoffdiiv  to  notioeC/).  And  the  di 
cannot  rdj»  for  the  pnrpore  of  jodgmenl  aa  incaaiflf  a 
on  a  notice  of  trial  which  he  haa  refnaed  to  aeMt(f). 


the  canae  ia  ddaved  br  the  aeneml 
defendant  cannot  hare  tniajnd^iment;  andwhan^iai 
joiycanaey  upon  being  called  on  for  trials  there  «wi 
apeeial  jarjr,  and  neiuer  paitjr  pny^d  a  CbImi  it  m 
dered  that  the  deimdanl  eonld  neither  hatre  a  jii4pM 

care  of  a  nonanit^  nor  take  down  the  reeoid  bf  fai 
And  where  a  special  jniy  canm  had  beai  aal  down 
and  atood  in  the  p^nraoloQg  aa  three  joan^  tfM^ 
waa  refnaed  a  jndgmcnl  aa  in  can  of  anaoaaiLhini 
made  anv  applieaimm  to  hare  a  dar  appointed  for  tte 
If  the  eanae  be  abated  bv  the  death  oTone  of  the  pfa 
otherwiae,  the  defendant  cannot  afterwarda  hare  a  j 
as  in  case  of  a  non8ait(it^.    Where  the  plaintiff  Im 
rule  to  discontinne,  and  tne  coeta  are  taxed,  bat  not 
defendant  is  not  entitled  to  make  the  motion  (/). 
whrte  ccMs       The  /?.  G.  N.,2W.  4,  #.  69,  orden  that  no  motion 
2^^^^    ment  as  in  case  of  a  nonsoit  shall  be  allowed  after 
TnShmw      for  costs  for  not  proceeding  to  trial  for  the  same  dcf 
ten  moved     |f^  ^f^^^  ^  motion  for  costs  for  not  proceeding  to 
plaintiff  saflfers  aitoeA^r  term  or  assizes^iii)  to  dapa 
giWnir  notice  of  trial,  this  is  a  new  defoult,  and  the  ' 
mav  inove«  notwithstandini;  the  mle(a). 
Not  Ci\xwRd.      It  was  observed  by  ParSe^  B^  in  a  recent  caae,  tl 
not  disposed  to  give'any  fecility  to  these  motions^  w 
vei^*  often  more  mischieTona  tfian  otherwise  (o). 


Wbm  Ob-  rrA<fi  abiainfd  m  Towa  Cmmm$.']  The  defendant 

To!^cLiae».  ^^^^^  ^^  judgment  as  in  care  of  a  nonsoit,  bv  the 
tute,  untu  the  plaintiff  has  fiuled  to  bring  on  tlie  cai 
within  the  time  allowed  him  for  that  purpose  by  tl 
of  the  conrt.  The  plaintiff  is  in  no  case  obliged  1 
tice  of  trial  until  tne  tenn  alter  that  in  which  iaan 
(  f  W.  /.  207)0^) :  and^conseqoently,  in  tcvn  canan 
can  be  made  for  judgment  as  in  case  of  a  nonanit 
terms  ^of  which  whien  issne  b  joined  in  term  tin 
which  issue  is  joined  is  counted  as  one)  (9)  hare  d 


•r'iRi  ?^~!:£**'*2:!l?*»"*-W:«i-    TMi.  X.  p.  40:    tat  ■ 


£  SSSL  V  "iSS  i^i^^J**-    *«.  c.a.  A»t»«ha 
^^mm^mtmmm „    -^       ■*•  **^  "*■**" 
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w  ioined  a^nst  all  the  defendttiitif(r);   e.p,  if  issue  Ik*  r  ha  p.  xxi 

joined  in  Michaclinas  tcim^the  motion  uiay  1>e  miide  in  KiuiUt     ~~  ~ 

tern,  but  not  before(jy).     Ami  if  issue  lie  joined   in  Hilary 

Dftbe  motion  nuiy  \>c  made  in  Trinity  tenn(^).   And  where 

le  is  joined  in  vacation  in  a  tui^-n  cause,  the  defendant  ean- 

move  for  judginent  iih  in  case  of  a  nonsuit  until  the  third 

nifteriftsue  joinefl:  thus,  if  issue  is  joined  in  Trinity  va- 

^itiofl,  the  motion  cannot  he  made  until   the  ensuing  Easter 

w(»).   But  if  the  plaintiff  have,  in  fact,  i^iven  a  sultieient 

'^  ccl  trial  previously,  and  not  procc*eded  to  trial  in  jmr- 

Beof  9uch  notice (j?),  then,  if  the  notice  were  piven  Air  a 

^■W  in  the  vacation,  the  defendant  may  move  for  the  judu- 

**Btm  the  following  tenn(y);  or  if  the  noti(x*  were  jjiven  for 

5^*1  in  term,  he  mav  move  in  the  tt»nn  after,  hut  not  lic- 

"JJ^j-);  and  this  thougti  the  trial  was  to  have  Iwen  before  the 

5*™(fl).    When  a  town  cause  has  liecn  nuiile  a  rtwanet  from 

■  *  ?[5'*^aft«?r  Easter  term  to  the  sittinu^  after  Trinity  tenn, 
r  ?~^^  plaintiflF  haa  then  made  default,  the  defendant  may 
.  y^fcr  judgment  as  in  case  of  a  nonsuit  in  the  Miehaelmiis 
.    ^^  fuJ]owing(5).     Where  a  default  in  not  proceeding   to 

■  2li^^"  made  hy  the  plaintiff,  the  defendant  will  not  l>e 
'     rjU^  t)f  his  right  to  move  for  judginent  as  in  cane  of  a 

?|^it  by  the  plaintifTs  giving  a  fresh  notice  of  trial  liefore 

j^^^^}on  is  miule(c).     But  if  a  pluintiif  gives  notice  of  trial 

j^  •  sitting  earlier  than  is  necessary  by  the  practice  of  the 

2?^»  Md  he  afterwards  give  another  notice  of  trial  for  a  biter 

U^'^,  but  which  is  still  within  due  time,  tlie  defendant  is 

^*,''ntitled  to  move  for  judgment  as  in  ease  of  a  nonsuit, 

^j/T^^Ugh  the  plaintiif  had  not  proceeded  to  trial  under  his 

^^  notice,  nor   countennanded  it(d).    And   the  defendant 

^l>T^ot  rely  in  support  of  his  motion  on  an  insufficient  notice 

1^  'Hal  which  he  has  refused  to  acce))t(«).     And  an  agivement 

^w  ?ke  no  notice  of  trial  is  not  equivalent  to  notice  so  as  to 

K  ^'tJe  the  defendant  to  judgment  for  not  proceeding  to  trial(/). 

4k  ^  recent    case  in  the  Exchequer,  a  plaintiff  having  witb- 

^/^^Ti  th^  record  in  consequence  of  the  absence  of  a  witness, 

^  9  .subsequent  dav  gave  a  fresh  notice  of  trial ;  ))rior  to  tbe 

jv  of  trial  under  this  sectmd  notice  the  defendant  moved  for 

iP^ifment  as  in  ciise  of  a  nonsuit,  having  given  one  dav's  no- 

2^  of  motion  only;  the  plaintiff  tried  the  case  as  undefended, 

^^  obtained  a  verdict :  it  was  held,  that  the  venlict  was  an 

^wer  to  the  motion,  but  the  court,  on  discharging  the  nile, 

^  aside  the  verdict  on  payment  of  the  costs  thereof  and  the 

(^)  Ser  OtAi-Our  x.  Duke,  7  Dowl.  4(0.  (s)  Smith  v.  Temptemor*!,  5  Dowl.  40H: 

|*i  Piermm  v.  Chetfum.  K  IX>w|.  5117.  /jnhic  t.  iJtMtdman,  'i  Dowl.  :U;    1  C.  &  M. 

1^  Thamam  ▼.  JnnfJi,  7  DnwL  712.  4!M,  5.  C:   Markhall  v.  F^ter,  2  C.  &  M. 

.  'Hi  €k>MMh    V.  White,  2  M.  &  W.  363:  21.1;  2  Dowl.  31.1,  S.  C:   I'reedw  v.  Mac- 

S^  V.    C'urft#.  i  M.  &  W.  7«;  5  DowL  ^rtane.  Id.:  2  Dowl.  21ti,  .V  C:  Iteffhiey. 

SH.   &  C-    PV>8ff  V.  HctcHlf  5  DuwL  Grmtiile,   2  DowL  238:    Ijmtie^  v.  iW/- 

^.  ter,  :t  DtiwI.  (ifll. 

ix)   Witgnne  v.  HodAn,  2  Dowl.  37!):  (a)  Mwldeleif  v.  /lofty,  3  DowL  205. 

^^tmt  ▼.  Ti  uiw— Biirin,  4  T.  R.  057:  fiotes  ib)  Ham  v.  Gre/t,  6  H.  &  l\  125;  U  D.Se 

^'    Terry.    1   DowL  .170.  S.  C :    Ha^  v.  R.  125,  N.  C.  -  ante,  Ufjh 

'towi^Jl,    2   New    Rep.   :07 :     Walter   v.  (ri  HainMdge  v.  Purr^.  1  DowL  444: 

^karUe,  2  Chit.  Rep.  244:  Holah  v.  Fleet,  Smerllie  v.  Christie,  2  id.  152. 

'  ChiU  Rep.  f>72.  {d)  Hanger  v.  HU/ih,  5  Dowl.  235. 

r«>    SMfiAerd   ▼.  T^ifktr,  MS.,  H.    T.  {e]  dark   v.   QM*mtd,  5  Ring.  N.  C. 

1«EM.  C.  P. :  HatnU  ▼.  Pvwlelt.l  Moo.  &  120:  7  DowL  151,  &  a 

I^cntt.  350;  8  BlBf.  272  i    1  VowL  263,  (/)  Downeg  ▼.  Oow,  2  C.  &  J.  408b 
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nr.     eo0to  of  the  mkL  the  phhrtiff  giTuw 
±^  iMkwg(g). 


faOy^  In  Ommirw  Cmum.l  hktamjgycmm,  if  tha  I 
in  an  iMoable  tennrl),  and  no  notice  of  tnil 
next  OMiflM^  tlie  defendant  cannot  move  Ibrjift 
case  of  a  nommit  nntil  after  the  plaintiflF  has  I 
down  the  caoae  for  trial  at  the  aeeond  aanaei.  ] 
in  a  non-iMoable  tenn,  thoogii  no  notiee  of  trial 
the  next  aasiaeB,  the  motion  majr  he  made  in  * 
after  thoeeaanaeam-  If  it  he  joined  in  the  vaei 
iasnaUe  term,  md  no  notice  of  trial  he  given  ft 
aixee,  it  seenia  not  to  heaettled  at  what  time  the  j 
be  moved  for.  In  WUHamt  v.  Eiwmnb(Jb)^  the 
chequer  held  that  it  might  be  moved  for  in  the 
next  amiaea.  In  Bokkum  v.  Tnhr(i)y  LkUt 
noonoed  a  nmilar  deciflion.    And  in  a  late  c 


rid^  J^  held  that  it  mi^t  be  made  in  the  tm 
the  second  aasiaea.    But  m  Smrittm  v.  IFtUie 
liawu^  J^  held  that  it  oonld  not  he  made  in  i 
,  the  next  aasiaea.    And,  «mflidering  that»  in  towi 

iasae  is  joined  in  vacation,  the  motion  cannot  \n 
than  if  it  were  joined  in  the  following  tenn(o 
Williams  seems  to  be  the  more  correct  decision 
causes,  in  an  issuable  term,  the  rule  should  be  n 
in  the  term,  or  the  court  will  perhaps  enlarge  it  1 
and  not  permit  it  to  be  discus^  at  chambers  (/» 

In  Cauws  In  Causes  brfore  the  Sheri^,']  In  causes  to  be  ti 

ShSiff?***  shenf,  the  time  at  which  the  plaintiff  would  be 
proceed  by  the  court,  will,  it  seems,  be  regulates 
at  which  the  sheriff  sits(y).  The  rules,  as  to  v 
tion  for  judgment  should  be  made,  are  the  san 
as  those  above  mentioned.  Where  issue  was  joi 
cause,  in  Hilary'  vacation,  on  the  2nd  of  Febi 
order  obtained  on  the  3rd  to  try  liefore  the  i 
held,  that  it  was  too  early  to  apply  for  judgm 
of  a  nonsuit  in  the  following  Easter  term,  alt 
sherifTs  court-days  had  passed  since  the  order  wa 
Where  issue  was  joined  in  a  country  cause  befc 
in  June,  and  no  notice  of  trial  was  given,  it  i 
the  motion  for  judgment  as  in  case  of  a  nonsui 
mas  term  was  too  early,  though  two  court-days  1 

Ir)  Jtmeg  v.  Hvwt,  5  DowL  fiiO;   8  M.  ▼.  Darts,  5  Bim.  N.  C 

&  W.  379.  S.C.:  tee  Eagtr  r.  Cuthia,  3  &  C    The  decUton  ir 

M.&  W.  SO.  M.  &  W. en.  w  foundc 

{h\  WiOknut  V.  DarU,  5  Bfaur.  N.  C.  of  the  ofBcer.  per  Fv 

n\  7  DowL  246,&  C.   Jfflfar  \.Ha»m  ~  ~ 


227:  7  DowL  246.  &  C. .-  MiOer  v.  Haamn,  Bamard, 

MS..  T.  T.  1828:    Simond*  v.  FbOemham,        {k)  1 C.  M.  &  R.583 

1  DowL  S92',  1  C.  &  J.  513:   1  Tyr.  501,       (/)  5  DowL  51& 

S,  C :   Redward  r.  Way,  13  Price,  453:        (m)  Uster  v.  VeHkm 

Owelty  V.  Dean,  1  C.  6c  J.  18:  Srifra  v.        (n)  6  DowL  778. 

Parker,  Id.  n.:  Prmtta:  ▼.  Bkttt,  8  Bing.        (o)  See  €Soygk  r.  H 

39);  9  Moore,  GB7.  &  C  363:  Heale  v.  CurtiM,  i 

{i)  Healk  v.  ttoJoO,  7  DowL  19:  Robin-       (p)  TtdA,  SOU,  76Su 
mm  ▼.  Taifkir,  5  DowL  518:  jeMOw  ▼.  Bar.       (g)  Banks  r.  Wrigkt 
nard,  3  M.  ft  W.  S76 :    Himamt  v.  Etf.        (r)  Stoecy  ▼.  J«#Sm 

ufards,  3  DowL  183:   1  C,  M.  &  R.  583.  see  For  ▼.  JTCMtedk,  J 
S.  C:   Smith  ▼.  Rifibif,  3  I>owL  7^5:  ne       («)   Btdtermrth  v.  > 

JlfperUw  ▼.  Marm,  6  DowL  509:  FfUNomt  184:  Harle  v.  tnimm,  ] 
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in  a  town  cause,  where  issue  was  joined  in  Easter  term,  crap.  zzn 

notice  of  trial  was  given  for  the  sittings  after  that  tenn, 

ui  order  for  a  writ  of  trial  obtained  the  same  d&y,  but  no 

«  of  trial  before  the  sheriiF  was  given,  a  rule  for  judgment 

I  cue  of  a  nonsuit  was  granted  on  application  in  Trinity 

jO-  Where  notice  of  trial  is  given  K>r  a  day  in  term,  and 

■Bfflade,  the  motion  cannot  be  made  in  the  same  term  (ti). 

at  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  was 

Hiied  on  a  peremptory  undertaking  to  try  at  the  next 

11^  and  afterwards  an  order  to  try  at  the  sheriff's  court, 

toidieve  the  plaintiff  from  the  undertaking,  was  obtained, 

tite  plaintiff  neglected  to  try  at  the  next  sheriff's  court. 

Court  of  Exchequer  held,  t£at  the  effect  of  the  order  was 

^  to  Mibstitute  the  sheriff's  court  for  the  assizes,  and  that 

wendant  was  entitled  to  a  rule  absolute  in  the  first  in- 

ee(f).    As  to  what  steps  the  plaintiff  is  bound  to  take  on 

ffRDptory  undertaking  to  tr^'  at  the  sheriff's  court,  see 

.1079. 

I*  Mathnj  Rule,  S^cJ]  In  order  to  obtain  judgment  as  in  X**?  ^'"JJ?^ 
rf a  nonsuit,  you  Mwtt  make  an  affidavit  of  the  state  of  the  vu,  &c. 
^fkwing  that  issue  has  been  joined  {x),  and  the  plaintiff's 
v^Cf).  An  affidavit,  merely  stating  that  a  rule  to  reply 
Mj  given,  that  the  plaintiff  acconlingly  replied,  and 
the  cause  waa  '^thereby"  at  issue,  is  not  sufficient fr). 
affidavit,  not  stating  that  issue  liad  been  joined,  nut 
H  that  notice  of  trial  had  1>een  given,  has  been  held 
^sufficient (a).  If  the  motion  be  made  in  the  next  term 
^fme  isjoinedy  the  affidavit  must  state  that  notice  of  trial 
fifm,  and  that  the  plaintiff  had  not  proceeded  to  trial  in 
^^9ee  of  his  notice.  If  it  be  intended  to  apply  for  costs  of 
^y,  in  case  of  the  rule  being  discharged  upon  a  pcremp- 
tndertaking,  the  affidavit  should  also  shew  that  the  notice 
a  was  not  countermanded  in  due  time,  and  the  costs 
<ed  (b).  Give  a  motion-paper  with  this  affidavit  to  counsely 
t  for  a  rule  nisi.  Draw  up  tfofur  rule  with  one  of  the 
9(c);  serve  a  copy  of  it  on  the  plaintiffs  attorney  or  agenty 
an  affidavit  of  the  service.  And  afterwards ^  091  the 
%«-  th€U  apjfointed  by  the  rule,  give  a  mMion-pomr  to 
,  to  move  to  make  the  rule  absolute  upon  this  affidavit  of 
It  is,  in  general,  advisable,  however,  in  a  country 
not  to  move  to  make  the  rule  absolute  until  three  or 
ays  after  the  day  appointed  to  shew  cause  (c?).  The 
14  &.  2,  c.  17,  '.  1,  requires  that  notice  be  giren  of  the 
•  in  the  Q,ueeu*s  Bench  tiie  rule  nisi  wjis,  oi'  itself,  for- 
consldered  a  notice  (e),  but  it  was  not  so  in  the  Com- 

Om*  t.  BMop.  9  DowL  AS?.  &  J.  S17,  S.  C :  and  we  GUmon  v.  Met- 

«MV    ▼•  P*>9»ttirr,  3  DowL  650  :  tw,    2  DowL  632:     Smith   v.  Rigtv,  3 

Begtie  ▼.  GrrnvWe,  »  Id.  238:  DowL  7(^ 

WrUton,  3  Id.  658:  Horwood  v.  (a)  Cnrhyn  v.  Heffwnrth,  5  Scott.  335; 

t  Id.  !>M.  6  DowL  IHl:  but  this  secmii  questionable, 

Huwii  ▼.  Bdwttrdt,  3  DowL  6G0:  oonnklering  that  notice  of  trial  may  be 

r.  AAumMt    7  DowL  672:    pot*,  given   on  pleadingx   oondudine   to   the 

country,  before  iuue  is  actually  joined. 

mirv  ▼.  MOtim,  S  DowL  632:  (See  Smilft  v.  Kf/riy,  3  DowL  705). 

.  JtowM^r*  I*'*  630  :  Seahrook  v.  (6)  See  Ra^  v.  Sharp,  A  DowL  354. 

an.    Aa  to  when  biue  may  be  (c)  Seethe  form.  Chit.  Formt,  618. 

t  JofaMd,  Me  l<r70,  n.  (a).  (d)  Chit.  Sum.  Prac.  108,  ISfi. 

tlw  tarn.  Chit  Frrma.  617.  (e)  Anon.,  LoffI,  265. 
Uh  ▼.  Pmrthe,  1  DowJ.  JW;  i  C 
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mon  Pleas  or  Exchequer  (/) ;  and  now  by  nik  of  il 
courts  of//.  7%  2  FK.  4,  r.  68,  «*a  rule  nin  for  judgn 
in  case  of  a  nonsuit  may  be  obtuned  on  motion^  wi 
previous  notice;  but,  in*that  case,  it  shall  not  opcnli 
stay  of  proceedings;"  and,  in  most  cases,  therefore,  H 
Ti»ble  to  give  it.  In  the  Exchequer,  the  notice,  to  opa 
a  stay  of  proceedings,  must  be  given  two  days  prenoi 
the  motion  ((7).  A  rule  to  take  out  of  court  mone^v 
under  the  7  Iv  8  G.  4,  c.  71,  cannot  be  incoipontcd  with 
for  judgment  as  in  case  of  a  nonsuit  (A). 

It  will  be  observed,  that  the  statute  admittiw  c 
motion  directs  it  to  be  made  **  in  open  court** (t);  and  h 
that  a  judge  at  chambers  has  no  power  to  enteriun  it  (/ 

The  general  rule,  so  often  noticed  in  the  eouTK  < 
Work,  which  requires  a  term^s  notice  of  proceeding,  wi 

Proceedings  have  been  had  in  the  cause  within  four 
oes  not  extend  to  motions  for  judgment  as  in  cue  of 
suit  (it) ;  and  it  is  no  objection  to  the  motion  that  m 
joined  several  vears  preWously  (/). 
KnjjTof i»ue  Formerly,  tlie  defendant  was  not  entitled  to  judgfl 
in  case  of  a  nonsuit,  until  after  the  issue  was  enti 
record;  but  now,  by  rule  of  H.  71,  2  U".  4,  r.  1, f.? 
entrv  of  the  issue  shall  be  deemed  neceasarv  to  entitl 
fendant  to  move  for  judgment  as  in  case  of  a  nonsuit. 

The  court,  however,  instead  of  making  the  rule  tl 
may  either  discharge  the  rule  unconditionally,  or,  "up 
cause  ami  reasonable  tenns,"  allow  a  further  time  for  V 
of  the  issue  (/m). 

If  the  defendant  be  not  entitled  to  the  rule,  it  i 
couist*,  be  discharged  uni*onditionallv,  and,  in  geneiil 
costii.  Thus,  it  will  be  discharged  unconditionallv 
issue  has  not  been  joined,  (t>Mft\  107<K  •St.),  or  ww 
application  is  made  too  soon,  (ante^  1072,  Ay.),  or  whi 
ciise  has  been  already  taken  nown  to  trial  bv  the  pi 
{aNft\  1(»71,  AT.),  or 'where  the  plaintiff  has  Wen  pm 
by  injunction  (w),  or  where  the  cause  has  been  delayed 
general  course  of  business,  (antCy  1072,  Ac),  or  where 
femlant  who  applies  has  prevented  the  plaintiff  fron 
down  to  trial,  {antr^  1072,  wSr.),  or  has  iriven  a  fOfJK 
And  where  it  ap}>eared  that  the  bill  on  which  the  acti 
brouirht  had  been  paid  meanwhile  by  a  third  party,- 
B.,  discharged  the  rule(/>).  But  the  court  have  reft 
discharge  the  rule  unconditionallv,  on  the  ground  tl 
tenant  t»f  defendant  (who  defendeil  as  liindloni)  in  eje 
had  deliveixMl  possession  to  the  lessor  of  the  plainti 
landlord   not    being   privy  to   the   transaction  (7).    A 

fi/i  /w*""^    *•    '^'■••*«.  1   H.  BL   537;         .*!  SMmjieM  v.  SastvH,iTkit 
Tidd  tiih  e,i.  4!»1.  TfiS:  OmZ^inM  v.  Mar-    Mtx>.  Jk  Scott,  187,  &  C;  D»I 

nn.  St  .  \-  J.  1^3;  l>ax.  Prac.  70,  76.  ~"  ~  ' 

IfT)  HantMh    V.   Hyman.  A  Dowl.  rt73: 
•ee  J.iMM  V.  //WW.  3  M.  *  W.  379 :    5 

htil.  .1  M.  *  W.  mi. 

luSL-.^L'5  *•?•**  •  rule  to  nuke  a 
<)ra«t  m  lYvax  cum  naa  TMAft\k^  cqcmrwv. 


^^"Weti  (lis. 
ehaimf  un- 
cooditiunalh-. 


.Vii^«. .%  T.  R.  ISM  :    MtKf9  ▼• 
W.  BL  120:  Ht»fkim  v.  Ambt.  i 
^75:  itnte.  Vol.  I.  ilrt. 

{t)    CV(*m«r    V.   BnMm.  4  D* 
seven  yean:    Curtis  v.  !!*■■• 
Om*,  eight  j-eara. 

(m)  Vvle  ante.  1<17(I. 

(n)  Annm,,  I  Chit.dHO,  n. 

(o)  Smith  V.  Jvp,  a  Dowl  4M 

{pi  Mimk  T.  flaw>M,>cai 
DowL  SM,  S.  r, 

Vft\  Itee  ▼.  JDipvr,  3  Dart.  01 
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.Tency  of  the  plaintiff  after  action  brought  is  no  answer  to  crap.  xxrr, 
iBotion(r).     Nor  in  it  a  sufficient  answer  that  plaintiiTs 
"aey  had  acted  without  anthority  in  brinpring  the  action  (i), 
in  one  such  case  the  coart  enlarged  tlie  rule  for  judg- 
ly  and  granted  a  rule  nisi  for  payment  of  costs  by  the 


■to  the  '*  just  cause  and  reasonable  terms''  on  which  the  rule  ^^f^un  db- 
be  dischaigedy  where  Uie  defendant  would  otherwise  be  ji!||!^S!uae£nd 
dsd  to  judgment  as  in  case  of  a  nonsuit,  the  court  usually  rauonabie 
Bge  the  nue  upon  the  plaATiiifTs  umkrktiinq  peremptorify  to  '^"™** 
it  cause  at  the  next  sittings  or  assizes,  or,  if  it  api)ear  that 
BDot  (from  the  peculiar  circumstances  of  the  cose)  bring  on 
brial  at  that  time,  at  some  subsequent  sittings  or  assizes  (  u ) ; 
where  the  justice  of  the  case  requires  it,  the  court  will 
to  this  such  other  terms  as  they  may  think  reasonable  (v). 
iIh  the  undertaking  here  mentioned,  however,  the  plain- 
■ut  shew  the  court  '^  just  cause"  for  his  not  having  pro- 
kid  to  trial,  and  this  must  be  by  affidavit,  and  the  excuse 
It  be  such  as  to  satisfy  the  court  that  the  plaintiff's  not 
iBg  proceeded  to  trial  arose,  not  from  any  wish  upon  his 
;  to  delay  the  trial  of  the  issue  unnecessarily,  or  for  the 
|QK  of  vexation  (it),  or  from  any  other  improper  mo- 
(<),  but  from  necessity,  or  from  some  other  just  oause  (x). 
MB  9ome  excuse  be  given  for  the  default,  the  defendant 
M  bive  judgment,  and  he  is  not  bound  to  accept  a  peremp- 
^Viilertaking(if  )•  The  absence  of  a  material  witness,  or, 
B^  want  of  documentary  evidence,  is  sufficient  cause  (r) ; 
>  withdrawing  the  record,  in  order  to  obtain  a  special 
F(i);  and  where  the  plaintiff,  in  a  qui  tarn  action,  with- 
*tae  record,  because  his  principal  witness  refused  to  give 
^^ee,  for  fear  of  subjecting  himself  to  a  ])enalty  for  the 
'tunsaction,  the  court  allowed  it  to  be  a  sufficient  excuse; 
"1^  it  appeared  that  the  time  limited  for  bringing  any 
'^  against  the  witness  would  not  expire  for  three  terms, 
^W  the  plaintiff  could  not  proceed  to  trial  until  after  the 
'^tion  of^  that  time  (5).  So,  where  plointifTs  attorney 
i^v«vented  from  proceeding  to  trial  by  a  domestic  afflic- 
0>  So,  the  insolvency  of  the  defendant,  not  discovered 
^fter  action  brought,  is  deemed  a  sufficient  excuse ;  and 
'Onrt,  usually,  in  such  a  cose,  give  the  defendant  his 
H  of  a  stft  processuSy  (if  the  plaintiff  be  willing  to  give  it), 
have  his  rule  dischai^ged  with  costs  (d).    And  this  was 


▼.  Rutt,  A  DowL  9ft.  but  nee  Sfme  v.  Fmry.  1  Fast,  fiM. 

▼.  WWtinM,  5  DowL  .IIS.  (y)  yichollM  ▼.  CoUtntfwonfl,  2  DowL  flOL 

V.  MwHHM,  5  DowL  flRA.  (:)  See  Joneg   v.    Stepfienmmt  Bamm, 

^m  Hmehtr  f.  Hanfy,  1  Chit.  Rep.  .116:  Jnrdan  v.  Martin,    S    Taunt.  104: 

>S  RH^mn  T.  Men-,  7  T.  R.  178:  Bunj^an  t.    Yerlmrjf,   1    D.    dc    R.  448; 

■^T.  JfMer,  1  Taunt,  lia  CmenhUI  r,  MUcheU,  6  Taunt.  150:  nee 

■BU  where  the  pUintifT  wa«  hi-  AUingUl v.  Pearmm,  1  B.  &  P.  liKl,  fer C.J, 

^■rt  the  actkm  wa«  carried  on  for  The  affidavit  in  support  of  the  anplica- 

"fjiic  of  hb  rredhors.   the  court  tion  need  not,  in  general,  name  the  wit- 

ywl  him  to  give  lecurily  for  coat«.  ness.    {Montfbrt  ▼.  Bond,  2  DowL  4(K!). 

*■■  ▼.  Wmi»e,  1  Harr.  Ac  W.  211).  (a)  Wtthher  v.  Ain>,  3  DowL  560. 

^*^T.  Mmmtmfw,  2  M.  dc  W.  315,  (6)  Bn^net  ▼.  SfMrtir,  7  T.  R.  178:  aed 

g>  llgnea  reftued  to  go  on  with  rMe  Bunyan  v.  YVrbifry,  1  D.  &  R.  448. 

^*B*-  There  teema  to  be  nu  difllnmre  in  thbi 

.£*  ^*^rUI  V.  f^oraon,  1  B.  ft  P.  reipect  between  penal  and  other  actioni. 
^■^ot  the  court  nuMie  the  rule  abHO-    i  See  per  I<ord  Kenjfon,  C.J.,  Stone  ▼.^brey, 

r^f*  the  demandant  had  behaved  1  East.  554). 

■^Hy  and  uniUrly  in  the  coune  of  (r)  fVeak  v.  Cannon^,  7  Price.  531. 

'£,  id)  amUh  V.  Bmleoek,  5  DowL  91.    See 

2*  ^**^^*  BMdbte,  2  Chit.  Rep.  the Ibrm  at  eotry  of  «M  yrocMnit,  CbSU 

'^^(Mr  F,  fhWywiMiir,  y  DawL  Of:  Fonm,  618, 
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done,  in  one  case,  though  it  did  not  appear  that  the 
was  unaware  of  the  insolvency  when  he  brought  the 
The  court  have  even  allowed  it  to  he  a  sufficient 
the  attorney  was  not  enabled  to  prepare  briefs  for 
account  of*  the  plaintiff's  absence  (Y^;   but  it  is  not 
ficient  excuse  that  the  attorney  witndrew  the  record  b 
the  plaintiff  was  poor,  and  Imd  promised  to  supply  Ua^ 
money,  which  he  fulcd  to  do,  in  consequence  of  a 
insolvency  (p) :  yet  where  the  plaintiff  was  only  it    , 
out  of  funds,  and  expected  to  be  in  funds  within  a 
period,  the  excuse  was  held  sufficient  to  disci 
on  a  Peremptory  undertaking  (A).     Where  the 
came  bankrupt  after  issue  joined,  and  the  aaugnccs 
proceed  with  the  suit,  the  court  refused  to  dischaigf 
on  a  peremptory  undertaking,  unless  security  for  costs  i 
given  (f ).    And  the  same  where  the  plaintiff  was  insoh 
the  action  was  carried  on  for  the  benefit  of  his  ere  * 
It  has  been  held  to  be  a  good  excuse,  even  after  i 
taking,  that  another  action  is  pending,  and  in  the 
paper,  fur  argument,  which   will  decide  the  point 
pute  (/),  and,  in  such  a  case,  the  affidavit  must  state  thei 
of  the  cause,  and  shew  that  the  point  in  dispute  ii 
actions  is   the   same(iii).     The  court  are,  in  {^nenl, 
strict  in  this  respect,  where  notice  of  trial  has  been 
than  in  other  cases.     It  w  usual  for  the  piaintifs  em 
8h*'ir  /lijt  aJUihirit  to  the  cfntuset  fur  the  defendant;  and 
latter  Ite  satisfied  tcith  the  e.vcu^c  stated  in  the  ajidant^  hlf 
evnarht  to  the  rule  beinp  dischargeil^  upoft  the  perempiorf ' 
taliuo  ahjre  meutiotied;  the  briefs  may  be  indorsed acwi 
and  ha  tided  to  ofie  of  the  masters  (w). 

If  the  rule  nisi  is  discharged  on   an  affidavit  of  an 
whii'li  is  falst*  in  fact,  the  coui-t  will  not  afterwards  opBl 
matter  uptm  disproof  of  the  contents  of  such  aflfidsnli 
thonu:h,  had  tliey  seen  reason  to  doubt  the  truth  of  it  it| 
time  of  >hewinu  cause,  they  would  have  sus(>ende<l  their, 
ment  until  the  matter  was  examined  into(o). 

The  rule  tor  judgment  as  in  cjlso  of  a  nonsuit  is  di«l 
either  uneontlitionally  »»r  upon  the  wrempton'  unJetl 
alnive  nientioniHl,  or  made  absolute (/>).  If  made  al»*olBt^L 
till*  defendant  dratr  up  the  ruh  with  one  of  the  moi^tfft^ 
Thru  U'sjH'al'  the  roily  in  order  that  the  mast^T  majt  tuii  m 
eosts.    jud(jmeut  Mup  signed^  you  may  sue  out  exee»tvm{f)* 

The  eourt,  in  diseharginp  the  rule  for  judgment  asuHiJ 
of  a  nonsuit,  on  a  peri'mptory  undertaking,  ma}*  order  tt 
]>laintiff  to  jwiy  the  etvfts  of  not  pn»ceeding  to  liisli  ?• 
vided  they  he  swoni  to  in  the  affidavit  (*),  !>ut  the  Pf)"™* 
of  such  costs  cannot  Iw  made  a  eondition  of  dischaipnf  " 


(r»   Ijmoti  V.  Uttpmm,  6  Dowl.  7IW. 

(/I  Hhrnf  V.  fVirry.  1  KjWt,  554:  s«e 
Wimn  V    lirllrmtn,  «  Taunt.  1±>. 

.V  CMiAhi,  V.  I\Ktie,  A  DowL  IfiS;  1  C, 
M.  \-  R.  521 .  S.  r.  Iq  HmUfiird  v.  Smith, 
7  l)owl.  Ai,  ISirkff,  B  .  Mid.  that  the  in- 
iolvcnc7  t»f  the  plaintifT  in  CleaM)^  v. 
Ptmfc,  »aa  a  f^rrtHanent  one. 

{h)  Hadjkwtl  V.  SmUk,  4  M.  Jfc  W.  10«>:  7 

liV  ^Si*"/*  •*'""''•/'««.  *  M.  &  W.  31.^ 
n)  Jiyt?***^  ''•  ^'"*»^  V  H  fc.  W.  ill. 
V)  I>e  Rulzenx.  RicKarda,  \Wu.«l^ 


Hj 


V. 


BrOMmiTW 


110:  and 

1«.  , 

(fNi  S«e  IfViMT.  BeUmm.6Tm^ 
IN)  Svc  ftHrm  of  rule  for  diKtem 

on    a    peremptory     undartakimt  v 

Forma.  eilH. 

(oi  Dariet  v.  Ihttt^,  3  T.  R*  ML 
ipt  See  form.  Chit.  Fomia.  dia 

tv)  Ibid.  

U-)  See  the  fonn  at  JudgBMBli  C 

Komw.  619> 
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The  rule  of  H,^  2  fF.4,  «.  69,  does  not  give  the  Cha».xut. 
expzeas  power  to  grant  the  defendant  the  costs  of 
Mrhen  the  rule  is  made  ahioiute;  and  in  one  such 
9  Court  of  Queen's  Bench,  TamUoHy  J.,  said,  that 
I  must  he  made  the  subject  of  a  separate  motion  (u). 

after  Peremptcry  Undertaking.']  If  the  rule  be  dis-  ^^"^^1^ 
pon  a  peremptory  undertaking,  the  plaintiff  must  {jS^takSc. 
trial  accordingly,  and  of  which  trial  he  must  give  a 
»(«).  And  wnere  the  plaintiff  gives  an  undertaking 
he  next  practicable  sherifTs  court,  he  is  bound  to 
*T  steps  to  tr^  the  cause  before  the  defendant  obtains 
as  in  case  of  a  nonsuit,  though  for  that  purpose  it 
ry  to  obtain  a  special  appointment  of  a  court  oy  Uie 
.  If  the  plaintiff  neglect  to  proceed  to  trial  in  pur- 
such  undertaking,  let  the  defendant's  attorney  make 
\t  of  the  /act{y)y  and  give  this,  tcith  a  motion  paper  to 
moffe  fir  judgment  09  in  case  of  a  nonsuit,  for  not 
f  to  trtal  in  pursuance  of  a  peremptory  undertaking  ; 
urt  will  thereupon  grant  a  rule  absclute{z).  In  the 
Hea8(a)  and  £xchequer(&),  the  rule  is  also  absolute 
t  instance.  When  you  have  obtained  the  rule,  sign 
as  above  directed,  and  sue  out  execution, 

ever,  the  plaintiff  have  been  prevented  by  circum-  Enlargement, 
cm  proceeding  to  trial  in  pursuance  of  his  under-  Jf^Semptory 
)  must,  if  possible,  before  tne  defendant  has  moved  undertaking. 
lent,  as  above  mentioned,  make  an  application  to  the 
ischarge  or  to  enlur^  the  peremptory  undertaking 
the  cause,  and  for  liberty  to  try  at  a  future  sitting 
,  upon  an  affidavit  of  the  facts ;  upon  which,  if  suffi- 
court  will  grant  a  rule  nisi  accordingly.    If  the  de- 
rule  for  judgment  be  actually  drawn  up,  the  plaintiff 
should  move  at  the  same  time  that  the  defendant's 
ischaiged  (c^.     The  application  should  be  made  as 
oasible,  for,  if  the  defendant's  rule  be  made  absolute, 
that  it  will  not  be  discharged  under  circumstances 
)uld  have  entitled   the  plaintiff'  to  an  enlargement 
dertaking,  had  he  applied  in  time  (d).    Payment  of 
costs  by  the  defendant,  after  the  giving  of  the  per- 
undertalving,   is  a  good  ground  for  moving  to  dis- 
,  and  the  court,  in  such  a  case,  cannot  compel  the 
o  enter  a  stet  processus  («).    And,  where  plaintiff  was 
peremptory  undertaking  to  try  at  a  certain  assizes,  . 

fl 

S  W.  4,  R.  69:    JoHnmn  v.  (j^)  See  the  fomu.  Chit  Forms,  619. 

wL  421 :  lee  fHercy  v.  Outnt,  {z)  In  Vokin*  v.  Sneli,  2  Dowl.  411,  Ut- 

:  Lgimiker  v.  Aorr,  Id.  963'.  tledoie,  J.,  decided,  that  the  rule  was  nisi 

^  8.C.:  Dockett  v.  Readf  1  when  the  undertaking  was  given  without 

a  rule  of  court;  but  if  the  undertaking 

tf$  1^,  n.  tt).  were  given  under  the  authoritv  of  a  rule 

r.  Oranbrook,  1   Dowl.  148;  of  court,  the  rule  would  be  absolute  In 

.  PwrW*.  Id.  444.    Where  the  the  first  insUnce.     ( fViUis  v.  Oakley,  6 

ftarged  on  a  peremptory  un-  DowL  766;  0  Price,  3K)). 

try  at  the  next  atsizes,  and  (a)  U.  fl.  1B:M:  4  Ring.  N.  C.  3ti5. 

n order  for  trial  at  the shcriflTs  (b)  9  Price,  389. 

iteined,  and  the  plain  tiff  neg-  {c)  Charrinfrtun    v.     Mfnttuningham,    4 

r  at  the  next  sheriff's  court:  Dowl.  479:  see  Htdnea  v.  Taylor ^  'J  Dowl. 

that  the  dt-fenriant  was  cnti-  644. 

e  abiolute  for  judgment  as  In  (df)  SeeperCUeridge,  J.,  Ward  v.  Turner, 

iwuit.    {IVUHam*  v.  Edwardt,  4  Dowl.  22:  and  ice  Hainea  ▼.  IVij^/or.  2 

I.  Dowl.  r>4l. 

Admma,  7  Dowl.  672:   see  (0)  Shrimpton  y.  Carter,  3  DowL  648. 
f,  3  Dowl.  ettlA, 


Jm^mmt  Mim  eam^m 


FaBV  !• 


■ad  after  tiHt  MriM^  ttid  Mbra  the  unci  tea,  VAf 
^gieed  te  m  nftnooty  end  Hm  eiliiUetw  andt  m  tm 
hdd.  ilialtlie  Mtet—ntefiefawneeiwee  mtm* 


i^^Micntljtolie  tried  We  ipeeiairai7,lMe  beendeaHil 
ezeuee  ftr  not  piooeecuflig  to  trial  fai  pvnwaoe  ef  e  fi 
totyniidartekii^fjf).  So^  the  ebeenee  of  a  ■Mtonil  a 
ia  a  good  ezeiiie(A%  and  in  endi  eaee^  if  it  be  tlie^nld| 
the  Adayit  in  aniqpoii  of  the  motion  to  eahm  tM  tm 
not  state  the  name  of  the  witnw  (t).  So^dieaMtj 
plaintiff^  who  condncted  hie  eaoae  in  penon,  lij  ^ 
waapfeTented  firam  attending  totfj.  and  the  eaaaai 
and  fltrack  oat  of  the  ptter(it).  Sol  the  aliw  iiiiiM<j 
plaintiff'B  attoniejy  bjr  mieh  the  trial  waa  piijiiuirif^ 


that  in  coneeqnenee  of  leTenl  other  eanaea  hariw  M 
"  ■  -  >,ata1W 


lerredy  the  canae  was  ealled  on  nneneetedl; 

the  parties  were  unprepared  (at).    »s  thai 

£nTedprooeedina»in<naerto  await  the  dedemi  efai 

question  in  anottier  eaoae;  (and  in  eneh  a  esse  teff 

nusedy  and  the  action  in  which  it  arises^  dionld  be  m 

the  affidavit  (n).     Also,  where  a  plaintiff,  nnder  a  Sf 

toiy  undertaJcing  to  trv,  set  down   his  canse  lor  wd 

certain  sittings,  at  whicn  there  was  no  prospect  of  its 

tried,  his  not  having  carried  in  the  record  to  tlie  Ml 

office  was  deemed  not  sufficient  to  entitle  the  defimdi 

judgment  as  in  a  case  of  a  nonsuit  (o).     And  it  seenvll 

general,  if  the  plaintiff  has  done  his  best  to  perfbnn  hki 

taking,  but  faus,  in  consequence  of  unavoidable  aoeiii 

from  some  delay,  arising  out  of  the  general  course  of  liai 

and  the  application  is  made  in  proper  time  (p),  the  obA 

ing  will  be  enlarged  (q);  but,  where  the  cause  of  thepU 

not  proceeding  to  trial  was,  that  his  principal  witoe 

afraid  that  his  evidence  might  be  injurious  to  him  in  i 

ter  then  before  the  House  of  Lords,  the  court  refoni  < 

huge  the  underteking  (r ).    And  where  the  plaintiff  ad 

to  go  to  trial  because  it  was  supposed  that  nis  dedanw 

quired  amendment,  and  a  proposal  to  refer  was  going  « 

Court  of  £xche<][uer  dischaiged  a  rule  for  setting  sMi 

for  judgment  as  m  case  of  a  nonsuit,  and  enlamng  th 

dertakingr,).  ^  ^^ 

^J^jofEn.  The  application  to  enlarge  a  peremptory  undertakins^ 
anappLcation  to  the  discretion  and  favour  of  thecosit 
be  granted  only  on  payment  of  costs  by  the  pUdntiff  (r); 
after  the  first  default,  the  pa^-ment  of  costs  will  be  tt 
condition  precedent  to  enlai^ging  the  undertaking  (a). 


W  liti>  HvvT^^  Z'  '*•'!"■»«•,  I  Hair,  a        <M)  Demimkm*  ▼-  JKetaNna*  •  ■ 
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CHAPTER  XXV. 

IIOU.K  PBOfiBQUI,  RETRAXIT. 


Chap.  xxt. 


£  PROSEQUI  b  in  the  nature  of  an  acknowledg-  what  it  u. 
leitakinff  by  the  plaintiiF  to  forbear  to  proceed  any 
her  in  the  suit  altogether,  or  as  to  some  part  of  it, 
me  of  the  defendants ;  but  if  entered  as  to  part  of 
y,  or  as  to  some  of  the  defendants,  he  is  at  liberty 
as  to  the  rest  (a).  A  nolle  prosequi  b  different 
^ro§^  for  there  the  plaintiff  is  put  out  of  court 
i  to  all  the  defendants  (b).  If  the  nolle  prose^i 
hefinre  judgmmU,  the  plaintiff  may  afterwards  bnng 
tion  for  the  same  cause ;  but  if  entered  after  judg- 
leiates  as  a  retraxit^  and  bars  any  future  action  for 
ase(c). 

Me  Deelarationj  SfcJ]  If  the  plaintiff  misconceive  To  the  whob 
or  make  a  mistake  as  to  the  party  sued,  (as  where  ^1a»*Jo°» 
hne  covert^  and  she  pleads  coverture  in  bar  {d\  or 
iiscovers  that  the  defendant  is  an  infiEint,  ana  the 
ot  for  necessaries,  or  the  like^,  he  may  enter  a 
|p|is  as  to  the  whole  cause  of  action  («),  and  proceed 
mother  action. 

of  secerai  Counts^  ^.]  Where  the  defendant  pleads  To  gome  of 
the  whole  declaration,  and  that  plea  happens  to  be  counu,  && 
9  bar  to  one  or  more  of  the  counts,  but  not  to 
plaintiff  may  enter  a  nolle  prosequi  as  to  the  counts 
he  plea  b  a  bar.  Thus,  where  assumpgit  is  brought 
>ld  &c.,  and  upon  an  account  stated,  and  infancy 
to  the  whole  of  the  declaration,  the  plaintiff  mav 
le prosequi  as  to  the  count  upon  an  account  stated, 
upon  an  account  stated  lying  against  an  infant),  and 
>  the  other  counts  (/*).  In  a  case  decided  before 
rules  prohibiting  the  insertion  of  several  counts 
lame  cause  of  action,  where  the  declaration  in  debt 
if  one  special  and  several  general  counts;  and  to 
count  there  were  several  special  V^^^  &nd  to  the 
mts  the  general  issue,  the  plaintiff  having  entered 
tequi  on  the  special  count,  and  joined  issue  on  the 
was  held  that  he  was  entitled  to  recover  on  the 
ints,  though  the  matters  proved  might  have  been 
ddence  on  the  special  count,  ^nd  the  pleas  pleaded 


S07  b,  e.  (rf)  Conper  ▼.  T{^,  3  T.  R.  511. 

.  MuBer,  1  Doug.  ]flR.  n.  (e)  See  the  fonn  of  the  entry.   Chit. 


.  TMbi.  3  T.  R.  511 :  Brno-    Funns,  fi30. 
7  Ring.  -    - 


log.  716;  5  Moo.  &  P.       (/)  1  Saund.  S<>7  b. 

(g)  Havward  v.  Kain,  1  M.  &  M.311. 


lis  1.1  sninc  of  till'  I'oiintH,  mid  iinweed  to  trial  or. 
iIk-  nlli,Ts(,fl).  If  the  lii-fomlunl  plead  to  <ili»  c 
iiilir  ti)  aiiullitT,  lilt'  ]>l»iiitllf,  if  lie  luivt'  jud|;mfi 
luurrtr,  und  be  couteiit  to  take  iliunagi.'s  upun  tl 
ouly,  mar  in  eenenl  execute  a  writ  of  inquiry 
in  case  of  a  bill  of  excliang«  or  the  like,  may  hai 
to  the  master,  and  may  enter  a  noUeproteptt  u  U 
factrn}. 

Where,  in  sn  action  of  trespasa  and  assault,  t 
pleaded,  first,  not  ^ilty';  and,  secondly,  a  ioiti 
plaintiff  replied,  joining  iosue  on  the  two  pmi. 
Boning :  the  defendant  having  demaned  to  th 
and  new  asai^ment,  the  plaintiff  went  down  to 
tained  a  verdict  for  16/.  dunages  nn  the  fitM  Imu 
the  plaintiff  entered  a  nolle  protegui  to  Uie  im* 
and  gave  the  defendant  jndgment  on  demnnei 
under  theee  circumstanceK,  set  aside  the  noUtpm 

■  TbParto/aOHMt.]  The  pluntifF  may  enter* 
as  to  part  of  a  count.  Thus,  in  trespass,  when 
declares  that  the  defendant  took  and  carried  an 
tiff's  hay,  grass,  and  com,  he  may  enter  a  Molb  i 
the  hay  and  grass,  and  proceed  for  the  taking  oi 

Ai  to  tome  ofieveral  Df/endanU.']  In  actions  i 

rinst  Severn  defendants,  if  the  defendants  joi 
ir  pleas,  the  plaintiff  cannot  enter  a  noUt  j 
any  one  of  them,  without  releasine  the  otbera  (i 
tever  in  their  pleas,  and  one  of  them  plead  hu 
ne  mupieM  executor,  or  any  other  matter  in  his 


NoUe  Prateaui.  1083 


a  actions  eg  delictOy  the  plaintiiF  may  enter  a  nolle  prosequi   chap.zzv. 

to  lome  of  the  defendants,  and  proceed  affainst  the  others  i„  Aaioiu  « 

laj  time  htfore  final  judgment,  even  dmough  they  all  Deikta 

I  in  the  same  plea,  and  he  found  jointly  guilty  {s^.    And 

htfim  he  may  do  so  where  the  defendants  pleaa  sever- 

r(|);  or  where  they  plead  jointly,  but  their  plea  in  its  na- 

t  ia  Kveral ;  as  wnere  in  ejectment  against  several,  who 

atly  plead  not  guilty,  the  plaintiff  may,  even  at  the  assizes, 

ttaao^  proiejui  as  to  one  or  more  of  the  defendants,  and 

HMd  against  the  rest  (« ).    Also,  if  the  jury,  in  an  action 

tMusB,  sever  the  damages  where  they  should  not,  the 

ibmlFinay  take  judgment  de  mdioribuK  damnis  against  one 

tte  defendants,  and  enter  a  nolle  prosequi  as  to  the  other  (:r). 

Im  an  action  of  trover  was  brought  against  several  de- 

linti,  and  a  verdict  taken  against  all,  though  the  plaintiff 

^Jiwioasly  informed  one  of  them  that  no  evidence  would 

(mn  against  him,  as  he  would  be  wanted  as  a  witness,  in 

■A  capacity  he  accordingly  attended  ;  the  court  ordered  a 

^fniequi  to  be  entered,  as  to  that  defendant  (y). 

^  mtered,"]  If  entered  before  issue  joined,  the  plaintiff  now  entered. 
M  it  at  the  commencement  of  his  replication,  &c.,  and  it 
HJB^aeDtly  appears  upon  the  roll  when  it  is  made  up ;  but 
w  iflMie  joined,  it  is  sufficient  if  it  be  entered  at  the  time 

?*BteTU)g  the  final  judgment  (z).    If  the  plaintiff  inadvert- 
CDter  the  nolle  prosequi  in  an  improper  way,  the  court 
,  peiiiaps,  on  application  for  that  purpose  in  proper  time, 
•»eliimfix)m  it  (a). 

^.]  Where  a  nolle  prosequi  is  entered  as  to  the  whole  de-  C(Mt«. 
lotion,  the  defendant  is,  and  always  was,  entitled  to  costs, 
^  sune  manner  as  upon  a  discontinuance  (b).  And  where 
^  as  to  some  of  several  counts,  or  as  to  part  of  a  count, 
plaintiff  was  not  entitled  to  costs  as  to  these  counts,  or 
1  of  counts,  although  he  had  a  verdict  on  the  rest  (c).  But 
Qngh  the  plaintiff  was  not  entitled  to  such  costs,  yet  he 
not  liable  to  pay  the  defendant  his  costs  occasioned  thereby. 
',  however,  by  statute  3  <!V  4  IV.  4,  c,  42,  s.  SS,  "  where 
noUe  prosequi  shall  have  been  entered  upon  any  count,  or 
part  of  anv  declaration,  the  defendant  shall  be  entitled 
nd  have  judgment  for,  and  recover  his  reasonable  costs  in 
behalf."  And  since  this  enactment  it  has  beiMi  held 
a  nolle  prosequi  as  to  part  of  the  sum  claimed  in  the  dc- 
tion  will  entitle  defendimt  to  the  costs  on  such  iioUe  pro- 


1".  Lovther,  1  Ld.  RaynufiO?:  Forms,  (HO;  the  like  to  one  or  more  of 

•  i5r»*t  1  Wib.3flfi:  l\arker  v.  Law-  wveral  counts.  Id.  ;  the  like  as  to  some  of 

Hobi  70  :  lAfver  v.  SaOcekt,  i  Salk.  several  defendants.  Id.  tm. 

J  a)  Sec  tlitudni  v.  Heme,  7  Ding.  723; 
Aoo.  be  P.  756,  .s.  r. 

C-  »  Ra  Ahf.  IIKI,  pU  5:  Creenm  (6)  Omper  v.  Tiffin,  3  T.  R.  .111.     The 

«»  2  Salk.  AST.  tenant  in  a  real  action  was  not  entitled  to 

t*nr  V.  WfUe,  I  Ld.  Raym.  7ir);  12  eo»ta  on   a  wrrffe  j/roM^/ui.    f  ffilliamt  v. 

551,  S.  C.  HnrriA.  1  Ding.  N.  C.  l.l:  4  Moo.  \'  Swtt, 

Vot  L  3t£L  See  form  of  the  entry,  4!)1,  j>\  C.)  Seeas  to  the  costs  of  a  di^con- 

Pormt.  6bJl.  tinuanre,  rmr*?,  H1.17. 

aktomjhU  V.  R'ake,  2  Dowl.  237.  |c)  Huhhard   v.   Bript^v,   Ifi   Ea>t,    12f». 

FInaiffe  v.   Lutfet^m.   1   Str.  532:  Ai   to   costs   of  a  w»l.   irm.  m  one  of 

ofF  r.Jchnmmt  7  T.  H.  473:  Bimv-  several  counts,  kc  GodiUud  v.  Smith,  2 

ifnmr.  7  Blng.  723t  5  3^1 00.  Ai  P.  Salk.  \M\  Dertmm  v.  Ui>rdt>tt,  2  Marsh. 

(.  C     See  form  of  entry  of  ntitle  144. 
wi  to  the  whok;  dcclaraiJon^  Chit. 
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Book  it. 
Fabtl 


9Bqm{dy  And  whexOyto  sdfidantkminaMHMiirfi 
hadaiiareoeiTed,  tiiedefiandaiit  pleaded  «s  to  aUaec 
mm  asnmptk^  m  to  all  except  df.  At.  a  aet-oft,  and  as 
IMiymentofihflCtaum  intooouri;  the  plaintii^bgrhif 
tion,.  admitted  the  aet-off»  and  repliea  that  he  woold 
ther  proaecuto  hb  auit  except  aa  to  the  9^  6$^  and  \ 
anm  out  of  court;  it  waa  lield  that  the  deftaidant  mi 
to  hiacoato  of  the  two  fizat  iaaaea  (a). 

Where  a  moUepro§0qm  ia  entena  aa  to  oneof  amra 
atUtf  the  def^dant  aa  to  whom  it  ia  entered  ii  aa 
waa  generally  entitled  to  coeta(/).  But  he  was  no 
waa  entered  aa  to  him  on  a  plea  of  hia 


ptnotttU 
of  hia  bankraptey  and  certi&ate  (^).  Now,  howen 
atatnte  S^4W.  ^€.42,i.S2,  he wovld be  entitlad 
that  act  enacting,  ^'that  where  aeyeral  peraooa ihall 
defendanta  in  any  personal  action,  and  any  one  or 
them  ahall  ha^e  a  notte  pro§equi  entered  aa  to  him* 
every  such  person  ahall  nave  judgment  lor,  and  lae 
reasonable  coats.  ** 

B^mxit.  BetnuBkJ]  A  retraxU  ia  very  aimilar  to  a  mBuft 

the  whole  declaration,  exciting  that  the  fonner  is 
any  future  action  for  the  same  cause ;  the  latter  is  dc 
made  after  judgment  (  A) :  the  former  ia  also  made  ii 
in  open  court,  when  the  trial  is  called  on ;  the  lattei 
by  a  mere  entry  on  the  roll  out  of  court. 
As  a  retraxit  is  very  unusual  in  practice,  it  is  uni 


to  consider  it  further  in  this  place 


n  pi 


(d)  Wiliam*  ▼.  Sharwood,  3  Bing.  N.  643:  9  Moore.  718,  &  C 

C.  331;  5  DowL  371.  S  C    In  that  caw  (g)  Boath  v.  MMUMcMf,  <1 

it  wai  contidered  that  after  a  imW^^tm.  the  Uoo.  A  P.  182,  8.  C:  Hmm 

court  will  not  Inquire  aa  to  the  propriety  MeMW,  9  TIdd,  9th  ed.  iMO. 

of  the  plea*.  {h)  1  Saund.  S07,  n>:  Bmoii 

(0)  doodee  v.  GoAtontlA.  8  M.  &  Wels.  7  Bii^.  716{  S  Moo.  *  P.  7M 

20:2:  5  Dowl.  :288,  S.  C  (OSce  the  form  of  the  « 

(/)   Jaekton   v.  Chambtn,  8   Taunt,  roll,  2  Selkm,  33& 
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CHAPTER  XXVI. 
RSMnrrruR  damna. 

Cbap.  zxti. 

nty  if  the  plaintiff  have  judgment  hy  confession  or  in  i^ctment. 
isoal  for  him  to  remit  the  damages,  and  to  pray 
SMssion  merely  (a). 

of  a  distress  for  "  rent,  customs,  services,  or  in  Repirvin. 
it,**  where  the  defendant  signs  iudgment  of  non- 
of  a  plea  in  har  (&),  he  nsuaUy  remits  the  da- 
than  be  at  the  expense  of  a  writ  of  inquiry,  and 
;ment  for  a  return  merely  (c). 

jury  give  greater  damages  than  the  plaintiff  has  where  the 
it  may  he  rectified  by  entering  a  remittitur  for  SSSSo?*" 
) ;  or,  if  the  plaintiff  have  signed  judgment  for  found  Me  too 
m,  the  court  will  give  him  leave  to  amend  it,  by  iJJS^SabSi 
nttitur  for  the  excess,  even  in  a  subsequent  term, 
ir  brought  (e).  And  the  same,  where  the  jury 
where  they  ought  not,  as  in  a  penal  action  (f), 
ff,  however,  demand  in  his  declaration  more  tnan 
shewing  is  due,  and  there  be  a  special  demurrer 
},  he  cannot  rectify  the  mistake  by  entering  a 
the  surplus  {g) ;  but,  if  the  declaration  be  not 
it  seems  he  may  (A),  unless  the  sum  demanded 
some  deed  or  other  instrument,  where  the  debt 
t  recovered  appears  certain  and  entire  upon  the 
in  debt  or  covenant  to  pav  20/. ;  in  whicn  cose  a 
»re  than  appears  due  is  bad,  and  cannot  be  aided 
of  a  remittitur  (t ).  But,  if  the  sum  to  be  re- 
be  more  or  less,  by  matter  extrinsic,  as  in  debt 
r  rent,  if  more  be  demanded  than  is  due,  the 
)e  remitted  (it) ;  so,  where  the  debt  or  duty  is 
several  parcels,  a  demand  of  more  than  is  due 
by  a  remittitur  {Vs. 

m  against  several  defendants,  if  the  jury  sever  in  Action 
)y  mistake,  the  plaintiff,  by  entering  a  remittitur  J^t'*^*^  "^' 
3er  damages,  may  have  judgment  for  the  greater 
ist  all  the  defendants  (m). 

Judgment  for  pUmtUT  1 :  Com.  Dig.  Pleader,  C.  48. 

ment,  with  a  nft^ttUur  (i)  1  Saund.  285  a:  see  Coy  v.  Hynuu, 

na,367.  2  Str.  II71. 

(k)  IngMeip  v.  Cripps,  2  Salk.  6S0;  7 

,  Chit.  Forms,  440.  Mod.  87;  2  Ld.  Raym.  HI 4,  S.  C:  M</rrui 

perteer,  Yelv.  45:  fVray  v.  ikieter.  Id.  317:  Carth.  437,  S.  C. 

10:  Qy  V.  Hymat,  Iff.  (/>  Pembertim  y.&ielton,  Cro.  Jac.  490: 

3i7*  Jngledew  v.  Crippt,  2  Ld.  Raym.  815;  7 

14 :  V»her  v.  Danaep,  4  Mod.  88,  S.  C 

Wray  v.  Uater,  ii  Str.  (m)  VoL  I.  .T2.1,  324.    See  form  of  the 

.  Wright,  1  H.  Bl.  643:  entry  of  a  r«mi«//i/r  of  the  damages  genc- 

D.  &  R.  561;  2  B.  &  C.  rally.  Chit.  Forms.  021 :  of  damages  in 

replevin  by  defendant,  Id.  440;  of  part  of 

aheart,  1  Marsh.  180.  the  debt  demanded,  Id.  321—331;  upon 

S,  n.  (5).  some  of  several  counts.  Id.  343. 
'84,  R.  pL  2;  785,  S.  pL 
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HEWTBIAL. 


Book  it. 
Pahti. 

WtetBDd  IF  any  error  in  the  proceedings  appev  vpon  tin 
R^eT^  record,  the  party  UEgnred  by  it  has  Mb  remedy  h 
^'  motion  in  arrest  of  judgment,  or  writ  of  emr,  a 
drcnmetances ;  and,  therefore^  in  eaeh  eases  a  nr 
not  be  gnuited(a).  Bat  if  anjr  defect  of  jndgM 
from  eanses  wholly  extrinsic,  ansinff  from  matt«l 
dehan  the  record,  the  only  remedy  tne  par^  iiyaie 
(if  we  except  the  writ  of  error  eorammoaiBwm 
some  few  cases),  b  by  appliaUion  to  the  eout  fer  i 
This  application  for  a  new  trial  was  sabstitoted  ( 
exceptions(6).  The  coort  must  be  satisfted  thai 
strong  jj^robable  grounds  to  suppose  that  the  moil 
been  feiriy  and  fully  diseuseed,  and  that  the  dec 
agreeable  to  the  justice  and  truth  of  the  case,  befin 
grant  a  new  trial fe).  The  law  and  decisions  on 
will  now  be  statea  under  the  following  heads : — 


1. 


Gatef  in  which  a  new  Trial  will   1. 

be  granted  or  not. 
Mistake,  Sfc.,  qf  the  Judge, 

1086. 
Default   of  Cffieer    qf  the 

Court,  1089. 
Default  or  Misconduct  of  the 

Jury,  id. 
Absence,   ^c,  qf  Counsel  or 

Attorney,  1092. 
D^ault  or  Misconduct  qf  the 

opposite  Party,  id. 
D^ault    or   Misconduct   of 

Witnesses,  1093. 
Discovery  of  Evidence  after 

the  Trial,  1094. 
Error    in     Pleadings,    VO' 

riances,  Sfc,  1095. 
IVhere  one  of  several  Issues, 

Hcc  has  been  wrongly  de- 

cided,  1096. 
Where  the  Action  or  Defence 

is    trifling    or    vexatious,  \ 

id. 


3. 
4. 


Cases  in  which  ah 

be  granted  « 

tinoed. 
Where  there  km 

viousnew  TVii 
Where  leave  has 

to  enter  a  Nm 

diet,  id. 
After  Writ  qf 

quiry  b^mre 

1098. 
Jn  Penal  Aetiem 
In  Ejectment,  U 
In  Replevin,  id. 

Mode    <tf  obtain 

Trial. 
Jn  what  Court,  i 
By  whom,  1099. 
J%e  Motion  and 

The  New  Trial, 
The  Costs,  1106. 
Venire  de  Novo, 


1.  Cases  in  which  a  new  Trial  will  be  granted 


Mistake.  Ac,      Mistalcy  c^c,  of  the  Jiidge.']   If  the  judge  m 

of  the  Judge. 

{«)  Jyiir  V.  Crockett,  7  Price.  B6G:  tee  (<*)  3  Bl.  Cnm. »»:  «t 

Tidd,  !«h  ed.  flia  6  T.  R.  63B:  JB%*  ▼.  Pi 

{h)  See  liertMUooni  v.  Fanbrother,  3  B.  S43. 
&  Ad.  372. 


New  Trial.  108! 

ren  in  a  penal  action  («),  it  is,  in  general,  a  good  Chap.«ti 

a  new  trial ;   unlew  the  court   be  satisAed   that 

i  been  done  between  the  parties,  notwithstanding 

.'«ction(/);  for  instance,  if  the  jury  ])aid  no  atten- 

t  {g).    So,  if  the  sheriff  or  his  deputy   misilirect  Mudirectioo 

»t,  the  court,  upon  application,  wilt  set  anide  the 

1  of  the  writ  of  inquiry'  (h\  unless  it  ap]>eaT  that 

ial  justice  has   been   done    f>etween    the  parties  (t). 

tt  jury  gave  a  general  verdict  for  the  defendant  on 

nea,  having  been  misdirected  on  one,  the  court  grunted 

trial  on  payment  of  costs  (it^.     Where  the  plaintifTs 

1  acquiesced  in  the  judge's  ruling  at  the  trial,  and  the 

knt  took  a  verdict,  without  going  into  his  case,  the  court 

4  a  new  trial,  on  the  gmund  of  misdirection  (/). 

tre^MBS  qiiare  clausum  fregity  issues  were  joined  on  three  improper 

':-l.  Of  a  public  carriage-way;  2.  Of  a  nublic  bridle-  ]1|^^**^ 

1  3.  Of  a  public  foot-way:  the  jury  found  a  verdict  for 

plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 

«;  and  the  jud^,  without  the  plaintiff's  consent,  disi'harged 

JQiy  from  giving  a  verdict  on  the  second  issue ;  the  court 

^^  a  new  trial,  although  the  plaintiff,  at  the  b(*ginning  of 

'^rial,  had  agreed  that  the  damages,  if  any,  should  l)e  merely 

•iiul(ii).    Where,  however,  there  were  two  issues,  and  the 

y  foond  upon  both,  but  the  judge,  under  a  misapprcheuHion 

^^he  finding  upon  the  first  issue  rendered  the  second  useless, 

^'^•iSwi  the  jury  upon  the  second  issue,  it  was  held,  that 

^Pfoper  course  was  to  apply  to  the  judge  to  have  the  venlict 

^^  according  to  his  notes,  and  not  to  move  for  a  new 

S^  if  a  judge  improperly  nonsuit  the  plaintiff,  a  new  trial  Wrong  N« 
SS^ in  general,  be  granted  ^o)  ;  and  this,  though  the  counsel  *""" 
''lotted  to  the  nonsuit  in  deference  to  the  opinion  of  the 
^^  such  opinion  being  incorrect  (/>).  But  it  would  be 
**lwise  if  such  opinion  were  correct  {q).  And  where  the 
^tiff  had  elected  to  be  nonsuit  because  the  judge  directed 
^  jury  to  give  only  nominal  damages,  the  Court  of  Common 
^  refiised  to  grant  a  new  trial  (r).  And,  where  the  judge, 
humming  up  a  case,  directed  the  jury,  if  they  came  to  a 
tain  conclusion,  to  give  their  verdict  for  the  plaintiff,  but, 
they  came  to  either  of  two  other  conclusions,  which  he 
nted  out,  to  find  for  the  defendant,  and  state  on  which 
und  their  judgment  was  formed;  and  the  plaintiff  then 
imitted  to  be  nonsuited  in  deference  to  the  opinion  of  the 

I  Amm,,  2  Salk.  649:  How  t.  Siroie,  Juriiit.  982. 

ib*  Mil.  273.  Ik)  ijfTd  v.  Wardle,  3  Bing.  N.  C.  (j») ; 

niUnn  V.  BfutaM,   4   T.    R.    7^3:  4  Smtt,  MH,  &  C. 

kt  ▼.  Midihtim.  1  Camp.  ^Vi:  Oil-  (/>  RMnmm  v.  rVwiXr.  fi  Taunt.  .'i36:  we 

r  V.  Cibb»,  .*(  T.  R.  19:  and  thU,  al-  Mellin  v.  Toylnr,  2  Hndg.  3. 

fh  Ihe  ground  for  it  be  not  a  mbdi-  (m)  "nnklrr  v.  RutrhirHl,  4  Ad.  &  EI.  SUB. 

on.    {Orfifnrjf  r.  Toaremfr,  1  C,  M.  (n)  ltle»v.  Turner,  3  \'>ow\.  ill. 

,310).  (o)  Aire  v.  Shutf,  5  Burr.  2612:  Stutter 

>  AAmmmom  t.  MaeheU,  S  T.  R.  4:  v.  ffrmu.  4  Id.  IfNM:  Bu»caU  t.  Hokk,  3 

Tax  V.  KIttkm,  I  B.&  P.  .T»:  Calen^  Wib.  146:  Hankham  v.  J^tup,  Id.  X«. 

Ub»,  5  T.  R.  20:  ifriMiuwi  v.  Om*.  6  tp)  Atfrandt-r  v.  Harkrr,  2  C.  &  J.  133: 

Bt.   63B:    Widna    t.  CUituHnKk,    2  Jjow  v.  WilkinM,  1  Nev.  6i  P.  697- 

L  4R3:  10  Moore,  63,  &  C.  (f )  KUtdrtd  v.  ttagg,  1  Taunt.  10:  tee 

I  TMgr  T*  Pidta,  1  C,  M.  »  R.89:  PtdteritiK  v.  IkMrmm,  4  Taunt  779:  Ao-. 

m •f  .VwrcMlto  ».  InkmbilmnU gf  Brax-  Miuum  v.  Cbotc,  fi  Id.  336:  ItfrirnitAy  v. 

1. 1  Ncv.  &  M.  SBH.  BM,  M'CleL  691 

»  MvftJhMi  ▼.  JfUMMan.  9  Str.  128a  (r)  BtOter  v.  Dnrant,  3  TaunL  829: 

Ibi:  and  aee  n«iMv  r.   Ltvif,  1  SitovMon  v.  C%w«on,3  BtaDg.N.C.4ISI* 


1C8S-  JKw  IVmL 


ir.  jttdge:  it  WM  held  that  IwifM  not  cntitM  toft  Mvi 
>^«Tc     aceoentofinttdiiection.ifcidigr  of  the  twokttw 
T^tly  pat  to  the  jut  (#)• 
Wkai«AAniii-     Aho,  if  ft  fodlge  it  toe  teial»  OT  •  ibeiiiF  upoB  Ai  L 
•iSSSbST^^^  •  ^*  ??  mqiiinr,  ednut  impwoer  ei^^ 
dno*.  cviaeiiee  which  onght  to  he  eaimtlea  (u\  hy  wMchi 

result  of  the  trial  or  inqniiy  has  heen  diffeicnt  bmk 
otherwise  would  have  heen,  the  oomri  will,  in  giaewii 
new  trial,  or  set  aside  the  eMecntaon  of  the  writ  of  ii 
And,  in  a  case  in  the  Court  of  Ezcheqver,  it  wial 
a  new  trial  should  he  granted,  unless^  irith  the 

the  rejected  eridenee,  a  Terdiet  nven  for  the  partf ^ 

would  he  cleariy  wA  manifest^  agatnet  the  we^|^  di 
dence(jf).    In  some  cases,  howerM',  the  court  may 
new  trial  though  a  witness  has  heen  impiupetly  in 
where  the  foot  whidi  such  evidence  was  to  eslauiA'ii 


proved  hy  anoUier  witness^  and  not  disputed  («) ;  qn^| 


assuming  the  rejected  evidaice  to  have  heen  ncelved, 

in  favour  of  the  party  for  whom  it  was  offend  wouli  Ji 
lieen  cleariy  and  manifestly  agduost  the  wei|^t  of  evitaa^^ 
certainly  set  aside  on  application  to  the  court  as  an  iafH 
verdictj^a).  Where  eviaence  is  tendered  for  a  puiposi 
which  it  is  not  admissible,  and  rejected,  a  new  tnal  will 
1>e  granted  merely  because  such  evidence  was  admiaibk 
another  purpose,  not  stated  at  the  trial  (b). 

The  court  will  grant  a  new  trial  where  improper  evidi 
is  received  and  a  verdict  found  for  the  party  addndiig 
although  there  be  other  evidence  to  the  same  point  in  fat 
of  the  same  party,  unless  they  see  clearly  that  the  impn 
evidence  could  not  have  weighed  with  the  jur}*,  or  that 
verdict,  if  given  the  other  way,  would  have  been  set  asid 
against  evidence  (e) ;  the  Court  of  Common  Pleas,  howe 
refused  a  new  tnal  for  the  improper  admission  of  evide 
where  there  appeared  to  be  sufficient  evidence  to  suppoft 
verdict,  independently  of  the  evidence  so  admittea(d)* 
the  evidence  be  not  objected  to  at  Nisi  Priut,  the  court 
not  grant  a  new  trial  for  its  admission  (e). 

The  court  refused  to  grant  a  new  trial  in  the  sherifTs  eo 

upon  the  ground  that  the  under-sheriff  refused  to  allow 

defendant's  attorney  to  cross-examine  some  of  the  plaiati 

witnesses,  it  appearing  that  the  cross-examination  wss 

necessary-  (/). 

Where  the  Where  an  objection  is  waived  at  Nisi  PriuSy  even  thoi 

hmSSitd*  *^^®  objection  be  that  evidence  required  by  law  was  not] 

or  not  raised  duced,  a  new  trial  nidll  not  be  granted  upon  that  ohjectioB( 

at  Nbi  Priui.  Jn  an  ejectment  by  a  devisee,  it  was  objected  at  Nisi  Pi 

(»)  Voehtr  V.  Ox**.  1  B.  1^  Ad.  14&.  (a)  I^  Avte,  B..  1  C^  M.  *  &• 

(t)  Tuttm  V.  AiHlrewt,  Same*.  448.  {b)  Res  t.  GnvK,  3  Ner.  alLMt 

(M)  Smedlev  v.  HiU,  2  W.  Bl.  IIOS.  (e)  Baron  He  Rutam  t.  rhrr.4A 

(X)  Ker)ecting  competent  witnen,  Ro-  El.  53;  ft  Ner.  At  M.  SIT*  S.  C*  Bw 

bbutm  V.  fVUtiamaon,  9  Prioe.  ia6:  reject-  ham  v.  Wright,  1  H.  Jt  W.  JML 

ing  secondary  evidence  of  lost  document,  (d)  HmrMt  t.  Wilmm,  1  ThbL  Hi 

Freeman  v.  ArkM,  2B.  &B.494:see  seeOw  TnnJmm  ▼.  3>tar,  S  Blm-fl 

GratvfMrv.  FToMAoiMe.lBtng. 38:  Ovue  Moa  &  P.  377»  S.  C 

V.  Barrett,  1  C,  M.  &  R.  91S.  (e)  MiHn  r.  J^m^,  S  HodftX    . 

(If)  Crwue  V.  Barrett,  1  C»  M.  &  R.  Ola  (/)  Famm  v.  HsrtM.  3  Hoajpn^lt 

(3)  BdttwrdB  V.  Ambm,  3  East,  4ftl:  JZov  (j1  SMHeg  ▼.  Utttkam,  1  /bK 

▼.  Tnl.  11  Easi,3Ux  AlercndBr  ^ .  Boirfcer,  Mstts  ▼.  TMor.  S  Uo^f.  a 
8C.dK  J.  133. 


New  Trial.  1( 

'^  the  legal  fee  was  in  trustees  named  in  the  will,  but  cbap.  u 
*•  court  were  of  opinion  that  they  took  a  chattel  interest, 
^  the  defendant  was  held  precluded  from  availing  himself  of 
^objection  as  a  ground  for  a  new  trial,*  inasmuch  as,  if 
22  <i^jection  has  been  correctly  stated  at  the  trial,  the  plain- 
'Va^t  have  removed  it,  by  shewing  that  the  chattel  interest 
l^wtermined  (A).  The  non-production  of  a  promissory  note 
^4  trial  before  the  secondary  is  no  ground  for  moving  for  a 
atrial,  unless  the  objection  to  its  non-production  was  taken 
kthe  time  (t).  An  objection  to  the  applicability  of  evidence 
M  be  nmde  before  the  summing  up  (ic). 

Where  a  bill  of  exceptions  has  been  tendered,  the  court  Where  tin 
JD never  grant  a  new  trial  upon  the  same  point  of  law,  un-  ^'^^l^ 
■  the  party  consent  to  waive  his  bill  of  exceptions  (/). 

D^omH  or  Misconduct  of  Officer  of  the  Court,']   Where  the  Default  o 
he's  marshal  entered  the  cause,  by  mistake,  in  a  wrong  list,  ^'qJ^^ 
Ithe  cause  was  consequently  tried  as  undefended  in  the  the  Court 
cnoe  of  the  defendant,  the  court  granted  a  new  trial  (m). 
d  the  same  where  the  under-sheriff  who  returned  the  panel 
I  attorney  for  the  opposite  party  (n).     And  the  same  where 
sheriff  returned  prisoners  for  debt,  taken  out  of  custody,  on 
pose,  to  8er\'e  as  an  inquest  on  a  writ  of  inquiry,  and  the 
rt  would  have  made  the  sheriff  pay  the  costs  had  he  been  a 
ty  to  the  rule(o). 

')efaMli  or  Misconduct  of  the  JuryJ]   If  a  juror  have  f>eon  Default  a 
>m  on  the  jury  by  a  wrong  surname  (particularly  if  he  be  J}'Jh?!hli 

the  person  summoned  or  intended  to  be  sworn)  a  new 
1  may  be  granted  (^),  but  otherwise  if  sworn  by  a  wrong  wiiere  s* 
istian  name(^).      It  is  discretionary,  however,  with  the  J^am^"*^ 
rt  to  grant  a  new  trial  in  such  a  case  or  not ;  and  tliey  will 

do  so  unless  the  mistake  as  to  the  juror  have  been  pro- 
tire  of  some  injustice  (r). 

f  the  jury  find  a  verdict  contrary  to  evidence,  the  court  where  v< 
1  in  general  grant  a  new  trial  (*),  even  in  the  case  of  a  trial  ^ J^^^ 
>ar  (<),  particularly  if  the  justice  of  the  case  require  it  (m). 
t  if  the  verdict  be  such  as  the  justice  and  equity  of  the  case 
uired,  althoue^h  it  be  contrary  to  evidence,  yet  the  court  will 
disturb  it(:r).  So,  if  a  verdict  be  found  for  the  defendant 
inst  evidence,  in  a  vexatious  or  liard  action ;    or  for  tlie 


Dee  Gorvf  ▼.  iVrab,  2  M.  &  W.  129.  Dickenson  y.  Blake,  7  Bra  P.  C.  177. 

Hmn  V.  Heck,  3  DowL  16^.  («)  Bright  v.  E^non,  1  Burr.  .19(»:  MiRer 

MAm  T.  Parmma,  7  Bing.  JMO.  v.  Taylor,  4  Scott,  513:  Levy  v.  Milne,  12 

FwbHgme  v.  Mvetyn.  2  W.  BL  929;  Moore,  4ia 

X.  ](n .  &  C-  we  Minchin  t.  CJement,  {t)  Muegrare  v.  Nerineon,  2  Ld.  Raym. 

k  Am.  25(2.  1.158. 

I  Hunter  v.  HarrMover,  3  DowL  401 .  (u)   Morrie  v.  Oeiuihy,  1  M.  6c  SeL  A7S. 

Dayiie  v.  iMcaa,  Cowp.  112:  butiee  (x;  Wilkinson  v.  Payne,  4  T.  R,4m: 

n  T.  Vidfery,  1  Smith,  364.  Sani;>«r>n  v.  A  >  pleyard,  3  Wils.  273 :  Gmlin 

atatmtem  ▼.  Beadle,  4  T.  R.  473.  v.  fVUcock,  2  Id. 302:  A»leU  v.  Loue,  2  W. 

Nctnman  t.  Beaumont,  Willeft,  484;  Bl.  1221 :  Fojcn^ft  v.  Devtmshire,  2  Burr. 

n,  453.  S:  C :  Wray  v.   Thorn,  Id.  936:  /Vtih  v.  Barnard,  Cowp.  SffJ-   but 

FaHur  t.  Thornton.  1  Str.  640;  2  see  3  B.  «r  Aid.  6!i2.    In  Ijeeke  v.  Deer,  (1 

lapn.  141,  &  C  .•  Vol.  1.  207— 28G:  Jurist.  UR3),  it  is  reported  to  have  been 

•t  Dmrey  ▼.  Hoimn,  6  Taunt.  MXt.  deddcd  that  the  court  will  not  grant  a 

WB  ▼.  Yates,  12  Ea«t,  231  >  n.:  and  new  trial  on  the  ground  of  the  verdict 

fr^  ▼.  TAflrn,  WtUct,  488.  being  againut  ex'idenoe,  unleM  the  Judge 

HU  T,  Yaim,   12  East,  229:   see  who  tried  the  cause  recommends  It 
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plaintiff,  after  an  unconscionable  defence  set  up  by  the  de- 
.  fendant,  a  new  trial  will  not  be  granted  (jt).  AjidwlMietkf 
credibility  of  a  witness  was  left  to  the  jury,  and  tbeyfanift 
verdict  against  his  evidence,  although  there  was  no  cviiaii 
to  impeach  his  credit,  a  new  trial  wa»  refused (r).  ^^j^-.-jr^ 

Also,  where  evidence  has  been  given  on  both  ■datha^j  .  ^ . 
will  seldom  grant  a  new  trial,  nmess  the  evidence  ipiMtw^ 
venliot  very  strongly  preponderate  (a).     Yet  in  a  V*S 
relating  to  real  property,  where  the  inheritanee  woaldtolg 
ever  bound  by  the  verdict,  the  Court  of  Common  Pkia|B 
a  new  trial,  although  the  case  had  been  left  to  the  juif 
conflicting  evidence  (A). 

For  excesHive  damagets  the  court  will  ^rut  a  M*  »l 
course,  or  set  awde  the  execution  of  a  writ  of  inqau^i  ■ 
cases  where  the  damages  may  be  ascertiuned  by  mcrecJa^^ 
tion^r)  ;  and  in  other  cases  of  actions  er  eoM/niefai,  Hitajy^' 
clearly  that  the  damages  are  excessive  (J).     Bat  theyf^ 
refused  t<i  grant  a  new  trial  in  an  action  on  a  bill  or  note  «v 
the  jun-  found  for  no  greater  amount  than  that  of  the  lA* 
note,  tliough  it  was  alleged  that  less  was  due(f).  And  whoev 
value  on  which  the  damages  were  calculated  was  ub^^^J^' 
by  both  sides  at  the  trim,  the  court  refused  to  rednceV 
damages  on  the  ground  that  the  fiasis  of  the  calculation^ 
erroneous (/).     In  ai'tions  ex  deiietOj  such  as  actions  for  ttf^ 
pas.s(j7),  for  diverting  a  water-course  (A),  for  criminal  coiv^ 
sation  (7),  seduction  fi*),  l)attery(/),  false  impri9onmettt(ii)tf 
other  personal  torts(if),  malicious  prosecution (o)  shuiier(f)i 
or  the  like,  where  there  is  no  certain  measure  of  darosj^(fVi 
a  new  trial  it«  seldom  granted  on  this  account,  unless  the  v 
magt^s  be  outraireous(r),  or  the  court  Ihj  satisfied  that  the  jmj 
acti'd  uikKt  the  influence  of  undue  motives,  or  of  gro«enw« 
mii»cunceptioii(.v)  ;  and  tlie  .'same,  as  to  the  executiun  of  wrili   \ 


(.v»  Markn>w  v.  Hull,  1  Burr.  11 :  Fare- 
H'fll  \.  C/mffrff,  Id.  ,"»4.  R*^rvt}t  \.  Main- 
iitiHne,  :i  hi.  i;»»!:  IHtuklif  v.  Wml^,  3 
Salk.  (^V3:  Smith  v.  lirtimt-itton,  ld.ri44; 
1  Ld.  Kavin.  itf ;  :.  Mnd.»7,  .S.  C:  Sparkt 
V.  Spir^r,'2  Salk.  648. 

(:)  lyuT!/  V.  Fifrrmter,  3  DowL  CfiK. 

(«i)  AiJU^  \.  .Uhlty.  2  JstT.  114:>:  Ik)^ 
Mamn  v.  Matitm,  3  WJK  (El:  Sntiin  v. 
Hnll,  ItL  47:  Antnt,,  I  Id.  2-?:  M«  Siiria 
V.  Vrfrman,  3  Id.  3H  :  Mel'm  v.  Taylor, 
3  Ring  N.  C.  li»7,  whvre  the  jury  on 
crmfl it-ting  evidcnie  had  found  for  de- 
fendant, and  on  new  trial  ^rante<l  thtre 
was  a  verdict  for  plaintifl*  with  £l,innt<U- 
magiii. 

'.*',  SununtTton  v.  Man/uiji  nf  Stafford, 
3  Taunt  !»1 :  ace  Id.  Wl'.  ii.  C:  Jjfa  v. 
Shor^,  1  D.  &  K.  1!IH;  IB  &■  C.  M4,  &  C: 
Hxdtpxm  V.  Vitntfv,  2  D.  Ar  R.221:  IB. 
&'  ('.  no.  .S.  C:  sec  IjiHtrien  v.  Hierwu,  2 
Moore,  Hi^. 

\r,  See  niy  V.  Ednarrln,  1  Taunt.  491 : 
SoictriM  V.  ljH'kn*,y,  1  Jurist,  79fi. 

\<f)  .t;3,54«i  against  an  attorney  of  eon- 
Mdemble  ])roptrty  for  breach  of  promiie 
*7."""iage  hah  been  holden  not  excCKfih-e. 
(JVoorf  V.  Hunt,  2  Bing.  N.  C.  166*). 

{«)  Mtif  V.  hiHi-i*,,  1  H.  &  W.  2. 

</'  Hitttm  V.  Fr.u-/rr.  5  DowL  312. 
^ff)  Benmnt  v.  Frfdn-irk,  3  Burr.  1845: 
Ou^er  V.  HW.  1  T.  R.  277  :  Mert>4  v. 
i/orrfy,  5 1  aunt.  442 ;  1  Mar*h,  13&.  &.  C. 


{h)  PU^tlfB  T.  ISaH  A/  Dnre*ffirr»;T. 
R.  .'•2D:  I  Chit.  Rep.  7^*  a> 

(0  DubeHtp  r.  (;ttnni»^.  4  T.  R-  CSl: 
|f'i//'»tf  V.  B^kfiep,  1  Burr,  ear:  « 
Chambers  v.  (aii^^VM.  fi  Ewt.  244. 

(k)  Irwin  v.  J>iinn«ii.  11  Eirt,  9: 
TuUidfm  v.  Wade,  3  Wik.  IS. 

</)  J'*riM  ▼.  Sparrow,  5T.  R.  iSTi-  G>« 
V.  Cram,  2  Wils.2.'^.  i^2ilA  foraliaiHnk. 

im)  Huril/r  v.  .VMuy.  2  Wilk  AS:  iw 
min  V.  v4//<*M,  Id.  l(Ji>  :  Jl«'iBr**wy  i. 
Carrinirton,  Id.  244.  £'l.«4tn  for  &)wj»- 
priMHiment,  under  warrant  of  MtiMtfy 
of  ittate. 

(fi)  Fabrieat  v.  Mwiym,  2  V.  BLS9: 
GiW>«rr  V.  l/«rrf<7M*air.  Cowp.  O^.  In 
Bland  v.  fibiMf.  1  H.  fir  W.  167.  fl.**'*" 
a  foreible  entry  into  a  dwdiing-ho«« 
and  staying  there  three  or  four  dm 
and  distraining  to  enforre  an  uuJuuuM 
elahn  tr>  the  property,  was  hokka  doc  tt 
be  exceigiive. 

(oj  Ijpith  V.  Pnpe,  2  W.  BL  1327:  >"«« 
V.  7V<r,  I  Cowii.  37. 

IP)  SmUh  V.  ijyRmjMANi,  2SaIk.S4^ 

(4)  See  Befutett  v.  AUrutt,  2  T.  & 
1AI>:  Dqy  v.  HoOowap,  1  Jurist*  f9k 

(r)  JVi*ie  V.  Sevfme,  7  Biiii.  ««:  3 
Moo.  &  P.  125.  S.  C:  Starrs  r.  flrirr.l 
W.  BL  942:  IWrt  v.  R,/*,  Id.  1«:  »•• 
rfWr  V.  JSorr  of  lionHetter,  7  T.  R.  0: 
Amcv  v.  Amrlfffif,  .3  Wilt.  61. 

(•)  Ctemter*  V.  Gn*(Mtf,  6  EMt«9a 
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New  Trial.  K 

A  Teiy  clear  cane  of  excess  must  be  made  out ;  Cu^t.  >3 
Toborated  affidavit  of  the  defendant  seems  to  be 
this  purpose  («)•     It  is  very  usual  in  cases  of 

an  excessive  verdict  has  been  given,  for  the 
it  to  the  counsel  to  agree  on  a  sum,  to  prevent 
fa  new  trial (v). 
hand,  a  new  trial  will  not  be  granted,  nor  the  Where  i> 

writ  of  inouiry  set  aside,  on  account  of  the  SJS?"* 
)  damages  (it),  unless  it  have  arisen  from  some 

Xn  the  part  of  the  court  (ar)  or  of  the  jury  (w\, 
r  practice  on  the  part  of  the  defendant  (r). 
a  case  of  slander,  the  jury  gave  209.  damages 
refused  to  grant  a  new  trial  at  the  instance  of 
.  Yet  where  in  an  undefended  action  on  a  mort- 
^ct  was  taken  for  the  plaintiff  by  mistake  for 
dy,  the  court  refused  to  increase  the  damages 
nterest,  but  offered  to  nant  a  new  trial  (&). 
onduct  of  the  jury,  also,  the  court  will  in  ge-  U)mA\i 
sw  trial,  if  the  misconduct  be  such  as  to  satisfy  ''^  '"^  " 
he  verdict  has  been  determined  on  without  that 
IS  deliberation,  that  right  exercise  of  judgment, 
ibsence  of  all  partiality,  so  necessary  to  the 
n  of  the  important  duties  of  jur^'men:  thus,  if 
or  drink  at  the  expense  of  the  party  for  whom 
1  find  a  verdict ;  or  if  they  determine  their  ver- 
Vol.  L  287) ;  or  if  they  or  any  of  them  have 
ired  that  tne  plaintiff  should  never  have  a  ver- 
like  ;  the  court  will  set  aside  the  verdict,  and 
»1.  But  if  the  information  of  such  miuconduct 
of  the  jurors,  or  from  the  unsucceHsful  party, 
not  receive  it  (d*),  although  in  some  degree  con- 
e).  And  an  affidavit  of  what  one  of  the  jury 
iroper  conduct  of  the  jury  in  finding  a  verdict, 
ived  to  impugn  the  verdict  (/).  Nor  is  it,  of 
tnt  ground  for  a  new  trial,  that,  upon  an  od- 
ight,  in  the  midst  of  a  trial,  the  jury  separated, 
leparation  was  without  the  permission  of  the 
nt  of  the  parties,  and  was  not  in  fact  known 
verdict  (^).  Even  an  admission  by  iurymen 
;  was  entered  by  mistake,  made  after  they  had 
i^h  on  the  day  of  trial,  is  not  a  sufficient  ground 
A). 
Dg  a  new  trial  where  the  sheriff  who  returned 

rfdr.  3  Burr.  1485  :  DowL  .313,  S.  C. 

Wlla.  61,  63 :  Irwin  (e)    Dent   v.  Hundred   qf  Herf/iard,  2 

.  S3.  Salk.  645;  S  Comyn.  601 :  lee  Gain^ordv, 

tmm,  10  Moore,  106b  Biacft/ord,  6  Price,  36. 

I.,  7  Bbg.  380  :  ne  [d)  VaUe  v.  Dektval,  I  T.  R.  11 :  Onion* 

lev. &M.  301.  V.  NaUh,  7  Price,  203:    Hartwright  v. 

S0wtm,  S  Str.  940 :  Badham,  11  Price,  383. 

L  1091:   Mamieet  v.  (e)  Owen  v,  WaHmrton,  1  N.  R.  3S6: 

109,610.  Ke  Hindle  v.  Birch,  8    Taunt.    86;    1 

iddletm,  9  Str.  1260:  Moore,  455.  &  C. 

i  Doug.  510.  (/)  Straker  t.  Gmham,  7  DowL  223  ; 

*»,  1  Str.  425:  Lety  4  M.  &  W.  7^1.  S-  C 

40}  5  Moo.  &  P.  208.  {g)  Re*  v.  Kinnear,  2  B.  &  Aid.  468;  I 

Chit.  Rep.  401,  S.  C. 

Mpiofi,  2  Salk.  647:  (h)  Daeia  v.  Tartar,  2  ChiL  Rep.  268. 

\tn,  51&  See  a  caae  where  aJI  the  Jury  were  not  pre- 

«rrf,6Bliia.N.C.484.  tent  when  the  verdict  waa  given.  Res  v. 

a«2M.  kVf.lWi  5  m>oftr,2Stark.ll];6M.&i$el.aOB,S.  C 

\33 


t092  Nem  IVmL 

Book  it.   the  panel  b  intenstod,  or  has  ntmned  impraptt  p> 
"•^^  '•     ante^  1089. 


ojr  CouoMi  or  a  new  triiU,  where  a  vercUcfc  has  been  obtained  apiii 
Attoraej.  ^^  account  of  the  abeence  of  huoounael  (t) ;  b«t  iodi 
are  very  rare,  and  particnlarly  of  late.  WhereacnK' 
on  and  tried  as  an  undefended  caoae  in  eonee^iuMe 
fendant's  attorney  neslecting  to  deliver  his  bfMfi^  tb 
Common  Pleas  indeed  granted  a  new  trial,  bat  eidei 
fendant's  attorney  to  pay  the  costs  as  between  ali 
client,  out  of  his  own  podcet  (i).  Where  a  cause, « 
thirty  off  at  the  assizes,  was  taken  oat  of  its  tai 
fended,  in  the  absence  of  the  defendant's  atlome} 
casually  absent,  no  notice  having  been  g^ven  that  r 
taken  as  an  undefended  cause,  the  court  set  aside 
and  granted  a  new  trial,  the  costs  to  abide  the  evei 
where  a  cause  in  the  written  list  for  the  day  was  1 
its  order,  as  an  undefended  cause,  in  the  absence 
fendant's  attorney,  the  court  granted  a  new  trial, 
payment  of  costs,  and  an  affidavit  of  meritsrsi) 
if  it  were  not  in  tiie  written  list,  the  court  will  no 
case,  grant  a  new  trial  except  upon  an  affidavit  of 
The  court  will  not  grant  a  new  trial,  even  on  paym< 
where  the  defendant  or  his  attorney,  having  an  opf 
trying,  carelessly  |)ermits  a  verdict  to  be  taken  aga 
ill  ail  undefended  cause  (o). 

I>efauit  or  Default  or  Miscwiduct  of  the  opposite  Parfy.]  I 

Mwconductof  for  whom  a  verdict  is  afterwards  given,  deliver  t 

Pj^T°**'^    after  they  have  left  the  bar,  evidence  which  has  not 

improjieriy     to  the  court,  a  new  trial  will  he  granted  (/>).     So, 

*"fl"in<'ing     lahoured  the  jury,  or  used  improper  influence  wi* 

*  "'^*        induce  them  to  give  a  verdict  in  his  favour,  a  ne 

he  granted.     Where  hand-bills  reflecting  on  th« 

character  were  distribute  in  court,  and  shewn  to 

tlie  day  of  trial,  a  verdict  against  him  was  set  asi< 

plication,  and  a  new  trial  granted,  although  the  d 

iiis  affidavit  denied  all  knowledge  of  the  nand-bil 

merely  desiring  a  juror  to  attend  at  the  trial  of  the 

ground  for  a  new  trial  (r). 

Misleading  or      Where  by  a  fraudulent  trick  upon  the  part  of  th« 

prbJefh^*"^  the  plaint ift'^scoiinsel  were  taken  by  surprise,  and  tl 

poiue  Paily.  tlieivby  obUiined  a  verdict,  the  court  granted  a  new  t 

where  a  witness  proved  a  fact,  which  took  the  opj 

by  "surprise,  the  court  refused  a  new  trial  on  that  gro 

it  appeared  that  by  mistake  he  liad  not  been  cros 

(0  Anon,,  2  Salk.  645.  ton,  7  BIng.  824;  7  Bine. 

\k)    De  Hotififrnjf  v.   Pea/«.  3  Taunt.  P.  867.  &  C:   and  we  JU 

484:  Grrattixind  y.  ^mt,  2  Chit.  R.  269:  t<v0,  id.,  note :  and  Gtei 

hut  Me  Moody  v.  Dick,  2  B.  Jt  B.  .'i»5:  5  Bing.  144 :    1   Moo.  &  S< 

Moore,  ](»4.  &  C:    Watmm  v.  Heetv,  5  ante,  VoLI.  26&. 

Blng   N'.  C.  112,  contra,  (p)  Vol.  I.  287. 

it,  AuMt  V.  FenuMc,  2  DowL  246.  iq)  Outier  v.  Mermt.  3 

(m)  Foufdrinier  v.  BradtHtrp,  3  B.  &:  Moore,  87,  S.C.-  idad  m 

Ad.  'Ml:    ice  $  riftgrr  v.  Rutherjbrd,  2  Pf i/M.  3  Smith,  321. 

Dowl.  429,  without  co$ta.  ^r)  SneU  v.  TUt^brtt,  1 J 

(M)  Biackhunt  v.  Huhner,  5  B.  &  Aid.  (<)  MS..     £.    1814:   m 

907:  1  D.  &  R.  553,  &  C  GMrye,  1  Burr.  Stt:  BH 

(o)  Watmm   ^.  Rfece.  &  BVnf..  ^.  C.  OampoMy,  1  W.  BL  S9S:  J 

112  t  7  Dowl.  l^»S.  C:  Brmdt  N.Ooaier.  ^^^Iwxicx.iCri. 
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any  evidence  ^ven  to  contradict  him  {t).  Where  Crap.  xzt 
0  non-suited  in  conaeouence  of  a  refusal  by  the 
hansel  at  the  trial  to  aomit  certain  documents  in 
ich  had  been  agreed  to  be  admitted  by  the  dc- 
^mev's  agent^  the  court  granted  a  new  trial  with 
ud  by  the  defendant,  but  they  refused  to  make 
>'s  attorney  pay  the  costs,  because  he  was  not 
e  trial  when  the  objection  was  taken,  and  had 
ructions  to  the  counsel  so  to  do(ti\  Where  a 
lemand  was  so  penned  as  to  mislead  the  defend- 
granted  a  new  trial  (:r). 

tiff  have  given  no  notice  of  trial,  or  an  insufficient  where  no 
urt  will  giant  a  new  trialjj^^ :  so,  if  no  notice  of  TrJdgiven. 
rit  of  inquiry,  or  an  insufncient  notice  he  given, 
set  aside  the  execution  of  the  writ  (2:^.    But 
rities  are'  waived  by  the  defendant  appearing  and 
[ice(a). 

Muconduct  of  Witnegnes,']  A  new  trial  has  been  Default  or 
count  of  the  non-attcndanc«  of  a  material  wit-  wllSSwi!^ 
the  court  in  one  case  granted  it  without  costs,  Non  attend- 
rial  witness  for  the  defendant  was  kept  out  of  "»<*o^ 
he  contrivance  of  the  plaintiff  to  prevent  him 
rved  with  a  subpoena(c^:  but  in  a  later  case, 
»  for  the  plaintiff  was  Kept  out  of  the  way  by 
e  of  the  deiendant,  the  court  refused  a  new  trial, 
t  the  plaintiff  ouufht  to  have  applied  for  a  post- 
he  trial,  or  withdrawn  the  record  {d).    And  the 
},  that  a  new  trial  will  not  be  granted  on  the 
evidence  has  not  been  given  that  might  have 
the  trial  («):  and  the  court  will  not,  on  motion 
il,  hear  an  affidavit  of  any  facts  which  might 
ight  forward  at  Nisi  Prius{f).    The  plaintiff 
lepared  with  his  evidence,  either  to  make  ap- 
»ostpone  the   trial   before  the  jury  are  sworn, 
hdraw  his  record,  and  not  take  the  chance  of  a 

lave  granted  a  new  trial,   where  it  appeared  Perjury  of 
e  plaintiff's  case  was  a  mere  fiction  supported  by  w*'"***- 
W  the  defendant  could  not  at  the  time  of  the 
id  to  answer^A).     The  court,  however,  will  not 

satisfied  with  the   mere  affidavit  of  the  party 
pplicatiou,  contradicting  the   witnesses  on  the 

the  ^ntnesses  must  in  general  be  indicted  and 

«m,  2  Chit.  194:  see  (d)  Turquand  v.  Dawson,  1  C,  M.  &  R. 

n,  9  Price,  S9-  7^K>:  and  tee  Edward*  v.  Dignum,  2  Dowl. 

Am.  5  DowL  420.  642:   Packham  v.  Hewman,    3  Id.   1G5: 

^mgate,  4  Scott.  255;  7  Hetmwg  v.  Samuel,  2  Dowl  76U:  3  Moo. 

ice  Cvrrea  v.  CatUe,  5  &  Sc.  818.  6\  C. 

(«)  Cooke  V.  Berry.  1  Wilji.  fW;  1  C,  M.  8e 

2>2r.  S  Salk.  646:  tVU-  R. 710. n.:  see. WacbeuM  v.  fitfu. 4 Uing. 578. 

I  DnwL  350:  and  see  (/)  Hojje  v.  Atkins,  ]  Prite,  143. 

r.  2  Dowl.  429.  {fr)  Harrison  v.  Harrison,  <)  Price.  89: 

ff  Bame*.  233.  Edwanls  v.  Dignum,  2  DowL  642 :  tUms- 

a>fe,2Salk.646:  Yate  luf  v.  WUdman,  8  Taunt.  2^6:  2  Moore. 

Z33:  and  see  Doe  An-  179.  S.C. 

i.  &  Ad.  402:  Fraas  v.  {h)  FabrUius  v.  Cork,  3  Burr.  1771. 

It  fl45:    Sherman   v.  (i)  Feise  v.  Parkinson,  4  Taunt.  640: 

(;  3  Hodges,  32,  &  C-  «ee  Allken  v.  HoweU,  1  Nev.  de  M.  191 : 

«  Sprague  v.  MitehOI,  2  Chit.  871  '•  but  see 

MS,  LMer  v.  MundeU,  1  B.  &  P.  42?;  vodiM 

FabrUiw  ▼.  Cbe*,  3  Bun.  IT?!. 


Book  it.    coikTiGted(«);  or  mjmt  other  aniisfiMtoiT  'proof  bumII 

^^*^'-      to  the  court  of  the  periniy .    Even  whm  ihe  whan 

indictedy  we  ha¥e  seen  that  the  oout  refaaed  toilij< 

until  the  indictment  should  he  tried  (fi\   It  if  no  gro 

new  trial  that  a  witness  who  described  himnlf  as  •  < 

and  by  a  wrong  name,  and  was  sworn  on  the  Mew  ^ 

was  really  a  Jew,  nnless  objected  to  at  the  trisl,  k 

be  indicted  for  nerjary(o).    Also,  it  seems  to  be  n 

for  a  new  trial  tnat  new  witnesses  hare  been  fiseof 

can  contradict  the  witnesses  at  the  former  triid(p). 

MMdwor         Where  a  witness  made  a  mistake  in  his  erioeMi 

matm,        of  which  a  Terdict  was  given  upainst  the  party  whoei 

the  court  refused  a  new  tria^  although  the  ndstal 

plained  to  them  by  the  affidavit  of  tne  witneai  hi 

but  in  a  more  recent  caae,  under  similar  cireanHti 

Ck>urt  of  Ck>mmon  Fleas  granted  a  new  trial  (r). 

[aeompetoKj     An  objection  to  the  competency  of  witnesses,  < 

ifWitncn.     g^^  y^^  ^,^  1^  j^^^  ^f  l^^  ^  efficient  ground 

trial;  although  it  may  hlive  some  weight  witii  i 
where  the  pairty  apjplymg  appears  to  have  merits  (f) 
a  sufficient  ^und  that  a  witness  was  admitted  m 
on  the  opposite  attorney's  undertaking  to  have  lun 
which,  smce  the  trial,  he  has  refused  to  do(<). 

^Jfw^jjjy^       Discovery  of  new  Evideneey  <j^.,  after  the  TrialJ]  i 

c, afterthe'  ^111  Seldom  hi  granted,  where  a  verdict  has  been  gii 

''W.  a  party,  or  a  olaintifF  has  been  nonsuited,  for  want  < 

which  might  have  been  produced  at  the  trial,  becauf 

tend  to  introduce  perjury ^ti).     Even  although  tb 

is  briefed,  and  his  counsel   think  fit  not  to  proc 

unless  the  verdict  be  manifestly  against  the  justice 

of  the  case^;r).     And  where  a  verdict  passed  agad: 

fendant,  and  a  material  witness  for  him  arrived  < 

lowing  day,  the  Court  of  Common  Pleas  refused  1 

trial,  because  he  had   not  moved  to  put  off  the  fi 

account  of  the  absence  of  the  witne88(a  ).     But  if  nc 

have  been  discovered  after  the  trial,  the  court  will  g 

trial  upon  payment  of  costs,  if  it  be  necessary,  in 

justice  between  the  parties.     Where  the  defendan 

as  executor,  and  was  absent  from  the  kingdom  at  tl 

action  was  brought,  the  Court  of  Common  Pleas  gn 

trial,  upon   the   discoverv  of  evidence  after  verd 

plaintiff,  although  such  evidence  was  in  the  posses 

defendant's  attorney  at  the  time  of  the  trial,  but 

Pa^^}  ^«  ^  «o (*).     The  discover^'  of  witnesses  wl 

iradict   those  produced   on   the  former  trial,  seem 

ground  for  a  new  trial (c). 

«4«,&Ciw;/^^*' ""*'** J  7 Moore,       (a)  Khmtgt r.  mSSmm, i 

**tatlSrSc.^'^^''****^**«!    956:  «nd  «•  ir«rt T.  o*. 
W  IWntr  ^.  TWft,  \ T>  ^Tvi  ^^Iv^^^S?* ^'  "■'  ^ 
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[lieeourt  will  not  jerant  a  new  trial,  to  let  the  party  into  a  craf  xxnt. 
act  of  which  he  was  apprized  at  the  fin»t  trial  («/.)     Hut  Me^iM^ 
oe,  in  an  action  for  a  nuisance,  which  was  defended  by  tlu*  ^  up  *t 
injinfs  landlord,  the  defendant  not  attend! nir  at  the  trial  ^^ 
MMqnoice  of  his  being  told  that  he  need  not  du  mj,  the 
BOMTemploved  bvthc  landlord  entereii  into  a  cun:9ent-rule 
Me  the  nuitHinee,  without  the  consfent   and  a^in!<t  the 
BCtioiu  of  the  defendant ;  the  court,  u|>on  stronsr  affidavits 
'*n«  that  the  grievance  complained  of  was  not  a  nuisance, 
M&  an  attachment  which  had  issued  on  the  con?4f nt-rule, 
Ipinted  a  new  trial  («). 

^f^  in  PleadinpSj  Variance^  ^Vr.]  Where  a  new  trial  was  Error  m 
•W  for,  on  account  of  a  variance  between  the  i^sue  dt-li-  vlurianc?ic. 
rfand  the  Niti  Prius  record,  the  court  refused   it(/). 
'  Q  an  action  on  a  replevin-bond,  where  the  plaintiff'  was 
^  because  of  a  variance  between  the  replevin-bond  and 
'^rd,  the  court  gave  leave  to  amend,  upon  i>a\-inent  of 
►  tnd  ordered  a  new  trial  (y).     In  a  recent  case,  after  ver- 
fbr  the  plaintiff  in  debt  on  bond,  (the  defendant  not  ai>- 
^  at  the  trial),  the  court  granted  a  new  trial,  on  the 
a  that  in  the  issue  delivered  the  pleas  were  not  dated  \.n\ 
y  of  deliver}'  {h  ).   But  it  seems  that  such  an  error  cannot 
en  advantage  of  by  a  defendant  who  ap|»ears  at  the  trial, 
objected  to  there,  the  judge  might  amend  it  according  to 
t(i).    As  to  what  errors,  in  a  writ  of  trial  before  the 
anord  a  ground  for  a  new  trial,  see  Vol.  /.  294. 
re  the  plaintiff^  went  to  trial  without  adding  the  fimi- 
a  plea,  concluding  to  the  country,  and  obtained  a  ver- 
e  court  held  that  after  verdict,  the  "&c.,"  at  the  end  of 
la,  was  equivalent  to  a  similiter ,  and   refused  a  new 
I.    A  new  trial  has  been   refused   to   the  defendant, 
his  object  was  to  plead  specially,  and  rely  upon  a  de- 
hich  he  was  not  permitted  to  give  in  evidence  under 
eral  issue  (/).     Also,  where  the  defendant's  object  was 
nd  a  plea  of  right  of  way  in  which  the  way  had  been 
?tly  descril)ed(j»).     And  in   the  last-mentioned   case, 
irt  intimated  that  there  was  no  case  in  which  the  de- 
would  be  entitled  to  a  new  trial,   where  the  verdict 
arly  right,  though  the  pleadings  were  wrong.     An  error 
nay  l>e  taken  a<l  vantage  of  on  motion  in  arrest  of  judg- 
r  writ  of  error,  &c.,  is  not  a  ground  for  a  new  trial  (;*)• 
lere  a  Welsh  cause  was  tried  in  Monmouthshire  instead 
eford,  the  court  refused  to  set  aside  the  verdict  on  that 
:,  as  the  notice  of  the  trial  was  for  Monmouthshire, 
e  defendant  did  not  object  to  it;  besides,  the  objection 
^d  upon  the  record,  and  therefore,  if  well  founded,  the 
lad  another  remedy  (o). 
Q  a  verdict  is  taken,  subject  to  the  opinion  of  the  court  J^f^^'*^^ 

MM  v,  NanJIrey.  2  T.  R.  1 13:  tec        (*)  Worthington  v.  Wigity,  3  Scott,  .'i'iS. 
ManHn,  1  T.  R.  84:  Ritchie  v.        (ii  Sec  0»r  v.  Ptiinter,  1  Nov.  Hi  P.  5H1. 
7  TaunL    309:    Pickering  v.        (*)  .Strain  v.  J^M-i#,  3  Dowl.  7"t>:  «« 

i  TsunC.  7791  caftM  where  the  '*  ie."  was  omitted,  and 

ngton  ▼.  Htirri*,  1  Rfaig.  187.  amendment  allowed,    even    aHer  error 

fter  V.  Brtnkert  2  Wila.  243 :  Doe  brought.  {Stbnni  v.  Kirkmtut ,  3  M.  &  W.  4f{). 
WpUe,  8  B.  &  Aid.  472:  Jonee       (/)  Kirbjy  v.  Simpmm,  3  DowL  7!H:  7\i- 

I,  8  Taunt.  6M.  vemer  v.  IMtie,  5  Bing.  N.  (•.  (178. 
h«wl  V.  Al>raham§,  3  Taunt.  81 :        (m)  KdwardM  v.  Broihm^  2  C.  &  J.  18. 
r.  Pr««,  5  B.  &  Aid.  «t6,  S.  P.:       (n)  Lane  v.  Crockett,  7  Price,  UH'k 
r,  AJiiff,  4  Ner,  &  M,  348.         (o)  Ambnte  v.  Rm,  II  ILmI,  3(^ 
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Book  it.    on  ft  speekU  eate^  and  the  special  ease  trnns  out  to  k 

^^''^ lively  stated  that  the  court  oannot  give  judgmMt  i 

new  trial  inH  he  granted  (p). 

Whmowof  Where  erne  cf  aeteral  ImtM^  6^^  km  hmm  wnm^ 
SST^^S*  ^be'c  there  aie  several  issues,  aiid  a  veidiet  on  one 
wrongly  d».  found  against  eTidenoe,  the  court  cannot  mnt  a  new 
^^^^  that  issue  only,  hut  must  grant  it  as  to  ul  the  ianu 

grant  it  at  all(^).  And  tlw  issue  thus  found  agaioi 
must  he  a  material  issue,  to  induce  the  court  to  gnu 
trial  ^r).  A  jury  having  assessed  damages  upon  an 
principle,  the  court,  in  granting  a  new  trial,  lefua 
the  inquiry  to  the  question  of  dama^(#).  The 
the  second  trial,  whether  under  special  lasuea  «r  X 
issue,  will  he  confined  to  the  same  iaraes  raised  o 
trial  (r).  Where  two  issues  were  raised  hy  the  pks 
the  jury  found  upon  hoth,  hut  the  judge  hemre 
cause  was  tried  dischaiged  the  jury  upon  tlM  so 

rn  misapprehension  twit  the  verdict  upon  oneiasu 
other  issue  immaterial,  the  court  hela  that  the  pn 
was  not  to  move  for  a  new  trial,  hut  to  apply  to  a  ra* 
the  verdict  corrected  according  to  his  notes («y.  Wi 
scntly  see,  that  although  one  of  the  defendants  only  he 
all  must  in  general  join  in  the  application  for  a  new 

Where  the  Where  the  Actum  or  Defenee  is  triflinq  or  rexat 

ftSceVtri?*'  ^^^"'^  ^^*^^^  "<^t> '"  general,  CTant  a  new  tria^  where  t 

fling  or  vex»-  the  matter  in  dispute,  or  the  amount  of  damages  to 

tioui.  plaintiff  would  he   fairly  entitled,  is  too   inconsi 

merit  a  second  examination  ( /).     The  value  or  am 

he  twenty  pounds,  at  least,  to  induce  the  court  to  inl 

unless  on  trials  before  the  sheriff ^a),  (in  which  t 

sum  is  five  pounds(6)  ),  or  the  verdict  involve  aome 

riirht  independent  of  the  damages (c),  and  this  w 

venlict  be  for  plaintiff  or  defendant  (</}.     The   c 

however,  sometimes  CTant  a  new  trial  on  the  gr 

misdirection  of  the  judge,  though  the  verdict  be  on* 

l)ounds(f) :  and  in  a  recent  case  it  was  granted  for  x 

tion,  thoutrh  the  amount  in  question  was  less  than  1/. 

rule,  as  to  refiising  a  new  trial  in  these  cases,  applies 

made  by  plaintiff  as  well  as  motions  made  by  defenda 

Also,  it*  the  defendant  succeed  in  a  hard  or  vexati 

the  court  will,  in  general,  refuse  a  new  trial  (A),  v 


r/>)  I>artMT.H«TPifv-.l$tr.30n:and«ee  (:)  SwtWf  v.  C3>— gihw, » 

Htmkn/  r. Smith, ^T,K. sat;,  iv:  Vol.  I.Mk.  (a)  Thpkw  v.  Hdt^  5  B 

(V>  Bui.  N.  P.  A26:  Benmmxmi  x.  Fan^  Ediemrda  y.  Dignum.  2  B 

hnMher,  »  B.  d:  Aki.  373 :   but  sec  Hutth-  vide  Hemdng  ▼.  Samtmei,  Id 

tiMMM  V.  Piper,  A  Taunt.  455:  aee  m  to  a  &  Scott,  SlSi  SL  C.  c« 

rntknt  de  nucv.  Dariea  v.  Lauitdf,  4  Bing.  (6)  Pmekham  t.  Nt 

^^'- W  R.585:   WilHamt  ▼. 

(r)  Bull.  N.  P.  «&  240  :  I^dtfM   r.   Ol 

(*»  Mtomnt  V.  Frum,  1  C.  &  M.  325.  Fkftwwl  r.  Tiiphr,  6  Dow 

CJ»  Thwmttmj,  Smiyburp,  J  Bing.  437;  »c)  See  D^bmU  r.  iHfgleM, 

•'  Jr**iAr"**'^^'  ^»  ^  'S«*fc,aaa,  inn  't.  i«i«««  t  i^«v.  i 


New  Trial.  1097 

rhere  the  verdict  is  contrary'  to  the  direction  of  the  chaf.  xxm. 
t).    And  in  many  caaet)  the  court  has  refused  to  dis- 
Terdict  according  to  the  justice  of  the  ^ase,  though 
18  been  a  misdirection  (it). 

le  other  hand,  if,  on  a  plea  in  abatement,  the  jur}"  find  Pica  in  Abate- 
the  defendant,  the  court  will  not  grant  a  new  trial,  5S^',St  on" 
pa}'ment  of  costs  (/).    Nor  will  tiiey  grant  a  newtheMeriu. 
let  in  a  defence  not  on  the  merits  (m). 
'ill  the  court  grant  it  in  any  other  cases  of  strict  right 
mmjusy  where  the  rigorous  exaction  of  extreme  legal 
''ould  be  hardly  reconcileable  to  conscience.     Where  a 
»Yered  a  sum  composed  of  several   items,   some  of 
e  was  not  in  strict  law  entitled  to  recover  under  the 
on  in  that  action,  but  which  he  would  clearly  be 
to  recover  in  a  different  form  of  action,  the  court 
o  grant  a  new  trial,  or  reduce  the  damages (fi). 

p  there  has  been  a  previous  new  Trial, ']  If  the  jury  at  Where  there 
nd  trial  find  for  the  party  against  whom  the  fonner  5jU^S  Jew 
VBR  given,  the  court,  if  the  case  be  doubtful,  or  the  Trial. 
erdict  do  not  accord  with  the  justice  of  the  case,  ma^ 
ed,  under  circumstances,  to  grant  a  third  trial.     It  is 
in  the  discretion  of  the  court,  however,  to  do  so  or 

the  losing  party,  in  such  a  case,  is  not  entitled  to  it 
■iile  or  practice  of  the  court (o)  ;  and  they  have  ac- 
y  refused  it  where  the  second  verdict  was  satisfac- 
It  is  also  in  the  discretion  of  the  court  to  grant  a 
ial  after  two  concurring  verdicts T/?).  But  this  is 
lone  (7),  and  the  court  have  refusea  to  grant  it,  after 
;rial  tor  excessive  damages,  and  the  same  damages 
•  the  second  verdict  (r)  ;  and  the  same  where  the  two 
ng  verdicts  were  for  the  defendant,  even  although  the 
wore  whom  the  second  trial  was  had,  expressed  him- 
Atisfied  with  the  verdict («).     But  where,  in  such  a 

action  was  brought  for  a  matter  savouring  of  the 
ind  the  plaintiiF  would  have  been  concluded  by  the 

the  court,  under  circumstances,  set  aside  the  last 
and  ordered  a  nonsuit  to  be  entered,  leaving  the 
to  contest  the  matter  a  third  time,  if  he  would  (f). 

e  Leave  has  been  reserred  to  enter  a  Notisuit  or  Verdict,"]  where  Leav< 
adge  at  the  trial,  when  there  is  a  doubt  whether  the  J^^-^Hoenu 
kill  lie,  allow  the   plaintiff  to  take  a  verdict,  with  a  Non«uit  01 
or  the  defendant  to  move  to  set  aside  the  verdict,  and  Verdict. 
lonsuit,  the  defendant  may  move  accordingly,  and  so 
lie  opinion  of  the  court  upon  the  subject ;  but  without 
kve,  lie  cannot  move  to  enter  a  nonsuit («^).     And  on 
tion,  it  seems,  the  court  will  consider  not  merely  the 


T.  OTrnJiM,  3  B.  Ac  Aid.  (q)  See  Fonter  v.  Steele,  'A  Bing.  N.  C. 

893. 

V.  MachaU,  3  T.  K.  (r)  aerk  v.  Udall,  2  Salk.  G49:    Cham- 

tm  r.  Pajm,  4  T.  R.  468  :  Cox  brrt  v.  Rtil^tmm,  3  Str.  (2)3. 

I  B.  ft  P.  338.  (it)  Sirinnerton  v.  Marquis  of  Stafford,  3 

▼.  Ifutop.  4  D.  &  R. 241.  Taunt  332. 

T.  Mtuiin,  1  T.  R.  84 :    Tul-  (t)  lAe  v.  Shore,  2  D.  Ac  R.  198;  1  B.  tc 

■ie.  3  Wib.  1&  C.  94,  S  C. 

Ml  ▼.  VTodvley,  3  R.  it  C.  .357.  («)  Vol    I.  314  :    Minchin  v.  Oement, 

n  ▼.  Anmi',  2  W.  BL  9(>3.  1  B.  fc  Aid.  252:  Watkint  v.  Toufra,  2  T. 

icifi  ▼.  UUibomg,  4  Burr.  2101.  R,  275  to  281. 
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point  naenred,  bat  thewlude  eMe(«).    So^  imnAi 

lias  been  nmunited,  the  eonit  maj  oraer  the  wnnitti 

aade,  and  a  verdiet  entered  for  him,  if  the  jiidga  at  Jfiil 

ftve  him  leave  to  more  to  that  eflRBCt( jr) ;  bat  not  ilh 
nd  on  either  of  theae  motiooa  it  eeema  that  the  eoai^i 
of  allowing  a  nonsoit  or  reidict  to  be  enteied,  aajn 
the  role ;  and  send  down  the  eaae  for  a  new  tnli : 
course  be  more  in  aecoidanoe  with  the  jnatiee  of  Une 

After  Writ  of  After  WtU  nf  Trial  or  Inqmry  iefitn  A$  Skmff 
Triaior  In-  execution  of  a  writ  of  inquiry  may  be  aet  aade^  aas 
writ  awarded  for  the  same  caoaee  as  a  Tordict :  aa  titi 
oftfe,  719.  The  execnUon  of  a  writ  of  trial  nay  ahi 
aside,  and  a  new  trial  granted  thereon,  for  similar  esiM 
whicn  see  oNltf,  VoLl.WJ.  And  aa  to  when  anew  tal 
be  granted  for  a  defect  in  the  writ  of  trial  or  ~ 
Ko/.  7.294. 
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In  Pemal  Aeiioms.']  In  panal  actions,  if  then  be  a 
for  plaintiff,  the  court  will  grant  a  new  trial  in  theBk 
as  in  other  actions ;  but  if  the  jury  have  found  a  twi 
the  defendant,  a  new  trial  is  never  granted  (a),  uohi 
mistake  of  law(&),  or  misdirection  of  the  judge  M.  B 
otherwise  in  penal  actions  by  parties  sggnered(d),  T 
in  such  cases  is  the  same  as  in  other  actions. 


In  Ejectment,  fn  Ejectment.']  In  ejectment,  where  the  verdict  is  : 
defendant,  the  court  will  seldom  grant  a  new  trial,  1 
the  plaintiff  may,  if  he  will,  bring  a  new  action ;  but 
wise  if  found  for  the  plaintiff,  and  the  circumstancei 
case  in  other  respects  warrant  tiiem  in  granting  it(«). 

In  Replevin.  /„  Replevin.']  In  replevin,  where  the  verdict  is 
plaintiff,  the  court  will  be  more  cautious  in  grantii^ 
trial  than  in  other  actions,  and  will  not  grant  it  unle 
very  clear  grounds ;  for  the  landlord  has  other  remc 
his  rent,  and  a  new  trial  would  renew  the  liability 
sureties,  and  the  plaintiff's  lisk  of  paying  double  costt 


2.  Mode  of 
obtaining  a 
new  Trial 

In  what 
Court. 


2.  Mode  of  obtaining  a  new  TViaL 

In  what  Court.']  The  motion  for  a  rule  to  shew  cam 
verdict  should  not  be  set  aside,  and  a  new  trial  granted, 
in  the  court  from  which  the  venire  issued,  even  in  casi 
the  action  is  broup^ht  under  the  Lord  Chancellor's  on 
but  in  the  case  of  an  issue  out  of  Chancery,  the  mo 
have  seen,  (  Vol.  I.  647),  must  in  general  be  made  in  t 


(x)  See  Doe  V.  Dodd,  2  Nev.  &  M.  838. 
(p)    Treacher  v.  Hbtton,  4  a  &  Aid. 
413. 

(c)    See  Doe  Wyatt  t.  SU^ff.  5  Bing. 
N.  C.  424;    Higgine  v.  Nicfto<f.  7  Dowi 

Odl. 

(o)  Broo*  V.  Midttteton,  10  East.  268 : 
*W««««  V.  Atkuuim,  2  Str.  1238:  Jer- 
*^  l*,S?^'J  Wlb.  17:  Fomrmu  r. 
—*  '  S"«.  W:  eedvidie  Qrtgerv  v.  IV- 
«J»»«%Exch.  16th  Jan.  1834,  to  which  it 
]l^«l™tod  OQ  the  same  rule  ai  other 
(See  Bmm  ▼.  SiiMMi,fi  B.  4k  Ad.  AS). 


(6)  Gretronf  v.  IVA.  «  fkm 
M.  ft  R.  310.  &  a 

(c)  Ante,  10B7. 

(«r)  Lord  SMmb  r.  FtoVMC,  9', 

{e)  Goodhtle  d.  Ahfmt^kr  ▼. 
Burr.  2224  :  Wrigkt  d.  C^mm 
2  Id.  1244;  1  W.  BL MS/Zc: 
d.  Dormer  ▼.  ffvMwet,  t  Sir. 

Lf)  Parry  y.  Dtmmm,  7  « 
Moa  ft  P.  19,  a.  C 

Un  Ctanrtaire  ▼.  Stalii.  4  H. 
Tkrd.913.  -—.*-- 


New  TrkL  IMS 

«d  the  iflsae.    A  motion  for  a  new  trials  in  an  cm ap.  x%rn 

it  in  the  Common  Pleas  at  Lancaster,  must  he  made 

n  whidi  the  judge  sits  who  presided  at  the  trial  (t ). 

AppHed  fifr.']  The  motion  may,  in  general,  he  Brwhon  ap 
part^  who  hais  heen  aggrieved  hy  the  first  tnal ;  p""*  '**• 
e  action  is  acainst  several  defendants,  the  applica- 
>e  made  on  uie  hehalf  of  all  of  them ;  and,  tnere- 
me  defendant  was  found  guilty  and  the  other 
was  holden  that  the  former  could  not  have  a  new 
»,  in  trespass  against  several,  where  the  verdict 
to  evidence  as  to  one  of  them,  a  new  trial  was 
But  in  an  action  on  the  case  against  seventeen 
wo  suffered  judgment  by  default ;  fifteen  pleaded 
asue :  plaintiff  entered  a  nolle  prosequi  against  one 
obtained  upon  a  writ  of  inquiry  a  verdict  for  900/. 
ther,  and  the  jury  found  their  verdict  in  favour  of 
The  verdict  as  to  five  of  the  fifteen  being  un- 
he  Court  of  Common  Pleas  granted  a  new  trial 
D,  leaving  the  verdict  against  the  others,  and 
defendant^   who  suffered  judgment  by  default, 

n  and  Rule  for.']  The  moticn  for  the  rule  nisi  must  The  Motion 
in  four  days  after  the  distringas  is  returnable^  if  the  *"**  ^"^^**' 

t   '      M.  -x  *x  I     A    '  J  '  -•         aL       At  what  Tim 

(  tn  term;  or  %f  the  cause  he  tried  tn  vacattoiiy  then  to  be  made. 
^si  four  days  of  the  term  next  after  the  trial  (n) ; 
*  particular  circumstances  (o),  in  which  case  the 
n  their  discretion,  allow  a  new  trial  to  be  moved 
me  before  judgment  has  been  actually  sinied(/7). 
rs  are  reckoned  inclusive  of  the  first  and  last  day, 
though  not  the  last,  is  not  reckoned  one(y),  nor 
day  on  which  the  court  do  not  sit(r).  if  the 
ed  at  the  sittings  in  term,  a  new  trial  may  be 
ly  time  within  lour  days  after  the  return  of  the 
(though  more  than  four  days  have  elapsed  since 
If  there  be  not  so  many  as  four  days  in  the 
he  return  of  the  distrinaasy  then  it  would  seem 
ion  must  be  made  on  or  before  the  last  day  of  the 
his  rule,  as  to  the  moving  within  the  four  days 
iringtu  is  returnable,  is  rigidly  adhered  to ;  and 
hen  counsel  cannot  be  heard  on  all  the  motions 
first  four  days,  it  is  now  of  course  on  tlie  fourth 
liaelmas  and  Easter  tenns,  at  the  rising  of  the 
)w  those  that  cannot  be  heard  within  the  time  to 
n  the  list,  and  to  be  heard  within  the  fifth  and 

9B9, 1  C,  M.  &  R.  7n3>  Thomat  y.  Kduforda,  (2  Dowl.  664;  1  C, 

Codin,  2  Str.  814:    Bond  M.  h  K.  3Bi,  &  C).  the  court  f^nted 

:od.  275  :  but  see  Rex  v.  further  time  where  the  undcr-sherifr  re> 

1. 63B:  and  see  Cooper  t.  fu»ed  to  furnish  his  notes  of  the  trial 

102.  (p)  Re  J  V.  GoN^ft.  2  Doug.  797'-  and  ■» 

Berrington't  oue.  3Salk.  Rex  v.  Hott,  5  T.  R.  436  :  I  G.  4,  c.  87,  •• 

3i  onte,  782. 

florri*.  10  Bine.  331;   4  (91    Tidd.  9th  ed.  012  :     Kirltham  v. 

r4,  S.  C  Marter,  1  Chit  Rep.  382;   2  B.  &  Aid. 

▼.  Starter,  2  B.  <;  Aid-  613, 8.C                                ^      «         _ 

s.  aV:  Mamm  v.  Clarke,  (r)  Bromley  v.  Foeter,  1  Chit.  Rep.  062. 

DowL  888,  8.  C:  Birf  v.  («)  Maaon  v.  Oarke,  1  DowL  888:  1  Ct 

.  171:   R0r  T.  HUt,  5  T.  4  J.  411.  &  C.                            «  „  ^  ..^ 

I,  3  Id.  648.  (()  See  Kirkham  v.  Marler,  2  B.  fr  Aid. 

1  Doug.  171.    In  <n3}  1  Chit.  Rep.  988,  &  C 
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0uccesMre6ayB(ti);  jet  the  court  ceiuure  aDy  delay  inn 
_  for  a  new  trial  even  to  the  Isat  of  the  four  days,  ar'  '-' 
pressed  a  wbh  that  the  motions,  whco  pmeticabl 
made  on  the  lirst  and  second  days.  And  iu  Hih 
Lord  TVnfmfeB,  C.  J.,  aaid,  that  the  Court  of  KiDtt"*  B« 
it  to  be  nnderetood,  that  for  the  future,  in  Hilary  h 
t«^)1l^  the  court  would  not  hear  any  motion  for  a  new  lAH 
such  motion  were  actually  nutde  within  the  first  J%iM| 
the  term ;  and  that  even  if  counsel  were  iuBtructed  ^^ 
first^wr  days  ""d  there  Rhould  not  t*  time  to  h 
the  fourth  day,  the  court  would  not  hear  them 
and  in  such  cases  the  parties  could  only  blame  tb 
not  inatructing  their  counsel  sufficiently  eftrly(i 
Common  Picas  there  is  also  a  rule  of  Easter  l«rna, 
"  iu  Hilaty  and  THnify  terms,  no  motion  tor  m  DM 
he  heard,  unlese  nich  motion  he  nctnaUr  Buda  I 
first  /our  days  of  each  of  the  aaid  tomu.  And, 
the  motion  for  a  new  trial  must  be  nude  In  that 
the  first  four  days  of  the  term,  if  tKe  cause  be  ti 
tioD ;  and  cannot  be  received  after  the  four  days,  w 
the  foundation  for  the  motion  is  a  fact  not  diaeloMdl 
partv  till  after  that  time(j').  In  the  Exchequer  tbmj| 
a  rule,  that  motions  for  new  trials  must  be  mad 
first  ^ur  days  of  termfs).  The  motion  cannot  ben 
the  four  days,  even  though  the  parties  consent  tha 
Where  a  rule  for  a  new  trial  having  lieen  mond  II 
mistake  in  the  Queen's  Bench  instead  of  the  Ej 
the  mistake  not  having  been  discovered  until  a 
four  davs  of  the  term  hod  elapsed,  the  Court  of  £ 
under  the  circumstances,  allow^  the  motion  to  stand  fl 
of  tliat  court(6).  Where  a  motion  for  a  new  triJ 
accident  delayed  beyond  the  four  days,  notice  OBgUl 
given  to  the  other  side,  otherwise  the  expense  of  intaiM 
proceedings  will  fall  on  the  party  delaying  to  move(«).  | 
where  a  notice  for  a  new  trial  is  made  after  the  fi. 
of  the  term,  by  leave  of  the  court,  granted  in  c«i  . 
the  press  of  business,  notice  should  be  given  to  (he  q 

Srty,  otherwise  it  would  be  r^ular  to  a        '    '       "'  ' 
th  dayfd).     As  to  motions  for  new  t 
the  slieriff,  see  ante.  Vol.  I.  298, 

A  new  trial  cannot  in  general  be  moved  for,  after  * 
:n  arrest  of  Judgment(e);  and  the  usual  and  proper  W 
in  cases  where  there  mav  he  a  ground  for  moving  in  k 
judgment,  to  move,  at  the  time  of  moving  for  a  new  tiilU 
arre»t  of  judgment  also(ff).     It  should  seetn,  indeed,  thai  | 

Knctice  requiring  the  motion  for  a  new  trial  to  be  ■ 
fore  that  in  arrest  of  judgment,  extends  only  tocMNMi 
the  party  lioa  knowledge  of  the  fact  at  the  time  of  Biwi«l 
arrest  of  judgment,  and  therefore  a  new  trial  wu  g»Mit«d* 
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oiion,   on  an    affidavit    that   the  jun-  drew  lots  fur  Thap.  xxvu. 

nlict(/). 

notion   for   a  new  trial  cannot  be  mude  after  err<ir  Nor  after 

by  the  party  making  the  application  ((9).     ^<»^  after  J^J^^I^J''^" 
exceptions  nks*  Y>een  tendered  on  the  same  point  of  luw, 
he  party  consent  to  waive  the  l>ill  of  exi*i>ption*«(A). 
lave  seen  (anie^  VoL  L  ;W1)  tliat  l»y  the  1  W,  4,  r.  7,  AftCTrcrtiH- 
f  judge  who  tried   the  cause  has  power  to  certify  that,  n!«iiau;  Kxe- 
opiuion,  execution   ouc:ht  to   i.ssuc  fortliwith,   or  on  vuiimi. 
\\  to  Iw  named  in  buch  certificate,  tliou^h  hcfore  the 
irm:  hut    that    the  4th  section  still  leaves  the  |>arty 

by  such  certificate  the  right  to  upj)ly  to  the  court  to 
le  the  judgment  and  execution,  or  stay  the  sinie,  and 
A  the  judgment,  or  grant  a  new  trial.  You  should, 
K  of  this  nature,  make  an  affi<lavit,  fully  btatiug  the 
mdmove  the  court  as  soon  ofi  possible  (f ). 

r  a  rule  niti  for  a  new  trial  has  Wen  granted  on  cer-  scomd  Mo- 
ointd,  it   is    irregular   to  make  another  motion  upon  lloC/t!!!!  ^^^^^ 
r  point,  respecting  the  same  cause,  to  come  on  at  tlie 
ime  U). 

'  affidavits  to  be  made  use  of  in  moving  for  it  must  also  AindaviN  in 
om  within  the  four  days  above  mentioned,  unless  the  ^"I'l'ortof- 
L  pemii*4Mion  of  the  court  to  the  contniry  lie  obtained (X). 
niid  also  l>o  obser\'ed,  that  the  affidavits  must  in  all 
be  made  before  obtaining  the  rule  nisi;  and  this  rule 
etly  adhered  to.  We  have  alremly  seen,  that  the  court 
iot"rtceive  the  affi«lavit  of  a  juror  impugning  tlie  ver- 
V)\  nor  will  they  receive  affidavits  as  to  the  admissions 
rymen  to  the  same  effect  (w). 

ismuch  as  the  granting  of  the  rule  wm  for  a  new  trial  "When  put  iu 
lids  the  judgment  and  execution,  and  occasions  an  accu-  papcrn^or 
tion   of  the   heavier   description  of  business,  the  court  ">«^"i>  *.->» 
S89  the  judge  who  tried  the  cause  has  expressed  a  strong  ^^"*^'' 
lOT  in  favour  of  the  application)  will  in  the  first  instance 
riably   examine  the  grounds   of  the  motion,  an<i  refuse 
onleis  there  is  a    probable   ground    to  expect   that  the 

will  ultimately  l)e  made  abstdute.  If  the  ground  of 
application  is  an  irregularity  in  the  proceeding,  or  on 
unt  of  surprise,  or  the  ahsencc  of  counsel  or  attornev, 
tier  mere  practical  point,  the  court  will  diroct  that  tfie 

ni*i  hball  not  be  placed  in  the  new  trial  ]>aper,  but 
t  on  for  disc-ussion  a«*  a  common  rule.     IJut   where  tlie 

re<[uire9  the  report  of  the  judge  wlio  tried  the  cause 
le  read,   then   the   rule  vi&i    will  come  on   in  tlie    new 

Jpaj>er,   on  particular  days  set   apart   for  discussion   of 

description  of  business  (//). 

Hien  the  court  have   granted   the  rule  7/fV/,  draw  it  up  Huie  n'^i. 

<m^  of  the,  tnaifters {n) ;   aiid  »e.rce.  a  roy/y  of  it  ujKni  the aildbnuigiVt** 
^ty  or  afjnit  of  the  opjHfsitc  jmrty,     A  rule  nisi  for  a  new  on  for  Ar^u- 
/  Gained  and  serred  by  an  aftonny,  diffiretit  frotn  (he  "'""'  *^'^* 

I  Bull.  N.  P.  .-US:  Tidd.  »ia  &  C.  17^!. 

Tidd,  913 :   but  we  1  B.  &  P.  1(0,  it)  R.  v.  Won/ier,  6  M.  &  Sol.  ivr, :  Hririfc^ 

nbn.  irr^v.  H'l^m.  I  II.  ffc  W.  .'>74:  nnte,  Um. 

^HUf,  MHD.  (m)  DnriM  v.  Taiflor,  2  (hit.  lltni.  2(i8: 

t-liU.  .Sum.  Pt«c.  193.  Strakfr  v.  Crahmm,  7  DowL  223;   4  M.  Je 

rUfreaon  v.  Borfti-r.  2  Dawl. .'»:  Me  W.  .V.  (..-  ante,  W.H. 

iniending  the  rule  nitt,  Lnpe:,  v.  (»)  ChJt  .Sum.  Pract  192. 

mgt.s  TmuaL  /tSL  (o)  See  B  form  of  rule  nin^  KUtVna  iVvt 

IC  r.,  J  a  4:  4  D.AR,  836:  3  B.  ground*  of  motion,  Chit.  Focnu,  6n. 


iniii'ili."  I'/'-i-ii/'i/iT  ill  ciiiiii  wAfN  the  canf  tf  fall 
hii  <i  J!!-!;y  "/•ii'-l/i,'r  •■..mi,  s--re£  a  r/'j^tt  «flhr  i 
•  hi-l,  li-bn  'ir'.U  Oii-rfiii-ii  fli-lin-r  the  jid^-'t  rfji 
lo  tlf  juiiiiir  j/aUim  jikIik  of  ihe  court  iii  irki'- 
pmiling.  If  tht  taiue  teat  tritd  htfore  the  thrri^ 
.1  /(  4  W.  -C,  c.  42,  me  the  mode  of  applicMioH  p 
Vol.  I.  2a0.  IJelii<er  to  your  eoHiutl  one  of 
the  orignal  eaiur,  together  teith  meh  fiirthtr  I'l 
(jhterratioiu  at  j/oa  vuiji  think  fit;  j/ou  may  team 
of  eaiue*  at  the  office  of  the  master*  the  day  t 
arQitfd. 

When  the  case  in  called  on,  the  judge  who  trie 
if  it  were  invA  bv  a  judjie  of  snouier  court,  the 
judge,  will  read  fiie  report  of  the  trial ;  after  whi 
oil  the  opposite  aide  shew  cause  against  the  ru! 
fur  tlie  party  wlio  moved  for  the  rule  niri  speoli 
it,  and  the  court  then  state  their  opinion,  and  e 
the  nile,  or  nmke  it  abeoluU.  The  court  will  l 
judge's  report  for  the  evidence  given  at  the 
maimer  in  which  the  judge  summed  up  theea 
stated  in  it),  and  will  not  attend  to  any  cont: 
of  them  hy  counsel,  or  even  by  affidavit  (r). 
t^iieen's  Bench  may  look  at  the  record  in  aiacn 
for  a  new  triul,  although  the  rule  is  not  drawn 
it;  in  the  Common  I'leas  the  rule  is  drawn 
the  record  (i).  It  may  he  added,  that  though 
fur  a  nonsuit,  yet  the  court  may  remodel  the 
u  new  trial  instead  of  allowing  a  nonsuit  to  he  e 
1  If  the  court  make  the  rule  absolute,  they  r 
terms,  if  necessarii- ;  such  as,  that  witneaaea  ii 
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migiiees  would  coiueiit  to  be  bound  by  the  erent  oap.  %xnu 
n,  luid  to  be  responsible  for  the  costs  (i?).  Where 
has  died  after  verdict,  the  court  may  grant  a  new 
t  application  of  the  defendant,  on  the  same  grounds 
new  trial  may  be  granted  in  other  cases,  and  will, 
i.  impose  terms  on  him  to  prevent  his  taking  ad- 
tne  plaintiff's  death  (y).  Where  a  rule  nisi  for  a 
granted  on  the  terms  of  bringing  the  amount  of 
into  court,  the  money  must  be  brought  in  before 
i  is  drawn  up  (t\ 

Sractice  to  allow  amendments  to  be  made,  on  Amendment 
le  trial,  where  the  justice  of  the  case  requires  *'**'  '^^^* 
fpoit.  Chap.  ao). 

JmhtUy  draw  up  the  rule  vrith  one  of  the  masters  (5),  Prooeedina 
'  copy  an  the  plamUff^s  attorn^  or  agent;  or^  (/"JJt^"^*^ 
!0  upom  pt^^meni  of  eostSy  get  an  appointment  on  the 
\e  master^  and  serve  a  copf  of  the  nde  athd  appoint- 
ihe  costs  taxed^  and  pay  them  without  delay;  other- 
^site  party  may  move  to  discharge  the  rule  for  a  new 
]at  he  may  be  at  liberty  to  sign  judgment.    Where  a 
;er  setting  aside  a  nonsuit  upon  payment  of  costs, 
» a  second  trial  without  paving  these  costs,  and  ob- 
rdict,  the  court  set  aside  the  verdict,  and  gave  the 
iave  to  sien  his  judgment  in  the  original  action, 
[>sts  should  be  paid  within  ten  days  (c). 
e  be  dischaigea,  sign  judgment  and  tax  your  costs,  on  Rule  du- 
ry  cases.  ciurged. 

S.  The  new  TVial. 

r  obtaining  the  rule  is  not  bound  to  proceed  to  3.  The  New 
al  in  any  limited  time  (d).  ^"^ 

er  Nisi  Prius  record  will  answer,  unless  the  postea  ^^i  p^ug 
indorsed  upon  it,  in  which  case  you  must  make  Record,  && 
Yirt  Prius  record:  if  you  use  the  former  record, 
nnst  be  altered  in  the  same  manner  as  when  the 
Ae  a  remanet{e).      Give  notice  of  trial,  sue  out 
r,  and  enter  your  cause  for  trial,  as  in  ordinary 

ad  verdict  alone  appears  upon  the  postea.    Also,  Entry  on  Re 
idgment  roll,  no  notice  is  taken  of  the  j&rst  ver-  **'**  *'"*'• 
le  record  proceeds  as  if  the  second  verdict  was  the 
at  was  given  (/). 

aintiiF  do  not  proceed  to  the  second  trial,  the  de-  Trial  by  Pro 
y  cany  down  the  record  by  promso;  but  he  can-  ^**°* 
mtil  after  the  next  term  or  assizes  from  that  in 
aew  trial  was  granted  {g).    And  in  case  the  plain- 
to  try  the  cause  after  a  new  trial  has  been  granted, 

rimw,  7  Taunt  50.  713;  7  Moore,  120.  &  C. 

'.  Wimamg,  1  C.  &  J.  47;  ic)  NicholU  v.  Hoztm,  13  East.  ia'>;  see 

.  B.  there  dtrd.  Hullock,  401. 

Vwta/.  2  Dowl.  fiI7.  (d)  Buckley  v.  HoOit,  T.  T.  1815;  Tldd. 

I  ▼.   Biaclumith,  7  T.  R.  Oth  ed.  917.  S.  C 

Hat¥fy,  2Str.  1151:  Mar-  (e)  See  Vol.  I.  2G0:  and  see  Harper  v. 

Id.  1162:  DennU  v.  Ed-  Dary.  1  Ld.  Kaym.  510;  Carth.  4U8,  if.  C. 

L    When  not.  see  Pric«  v.  (/)  2  Saund.  m\  a.  n.  (8). 

402;  5  Moa  &  P.  2J();  1  ^)  StajTardOiire     and      Worcenterthirtt 

Canal  Company  v.  The  Trent  and  Mereey 

I  ▼.  De  Ttutet,  8  Taunt,  Canal  QfmjAiny,  5  Taunt  577. 
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BOOK  IT.   inthecMeof  atrialbeCmtlM  dierilFilMMitel 
P^»^  '"     moYe  to  diidum  the  writ  of  trial,  and  thM  tifceti 
down  hjprwriiolh)* 

4.  I%$Ootit. 

4  ThiCotta.      It  is  entirely  in  the  diieretion  of  tbe  eout,  vU 

will  oblke  the  party  applying  ibr  a  new  trial  top 

as  a  oonmtion  precedent  to  Ms  proceeding  to  a  teeoaa 

incyof  Upon  setting  aside  a  nonsuit,  or  a  Terdiei  Ibr  nis 

i^Minctkm.  of  tne  judge,  the  court  gnmt  a  new  trial  nsaally 

costs  (•). 
iBCM»or  Where  the  yerdict  was  set  aside  for  the  miMi 

¥^°Sl!^    ^e  ju^f  the  court  ordeied  the  costs  to  abide  the 
te^orjury.   ^^  ^^^  trial(it);  if  set  aride,  becwise  the  m 

contrary  to  law  or  to  the  oninion  or  diieetion  of  tk 

a  new  trial  is  granted  usually  wiUiout  costsCO;  ki 

cause  the  verdict  was  contrsnr  to  eridence,  or  Men 

cessive  damages,  the  new  trial  is  umially  fuaM  iq 

ment  of  costs  (si}.    Where  during   the  tnal  of  a  c 

of  the  iury  absconded,  and  the  ouiers  were  aoeoiA 

chaigea,  and  a  second  trial  was  afierwaids  had,  «ki 

diet  was  found  for  the  plaintiff,  it  was  held  that  the 

was  entitled  to  costs  ot  the  fint  trial  (n).    But  if  a 

his  own  authority  dischaTges  a  juiy  from  girinff  a  n 

the  fiTound  of  their  not  Ming  able  to  agree,  the  pa 

mateiy  successful  will  not  l^  entitled  to  the  costs  of 

attempt  at  trial  (o). 

In  am  of  If  a  party  have  obtained  a  verdict  by  trick,  the  c 

pS^****^^"'' grant  a  new  trial   without  costs,  or,  perhaps,  in  ?« 

cases,  will  oblige  him  to  pay  the  costs  (/>).    Whei 

trial  was  granted  because  the  plaintiff  had  a  materia 

for  the  defendant  concealed  in  his  house,  and  prevei 

from  being  served  with  a  tnihpoena,  it  was  granted 

costs  {q).    If  granted  on  the  ground  of  surprise  not  fin 

it  seems  it  w^ifl  be  on  payment  gf  costs  (r). 

On  new  If  a  new  trial  be  granted  upon  a  around  not  opei 

Ground.         £j^  intily  it  will  be  upon  payment  of  costs  (#). 

Wherenew         By  R.  IL,   2    W,  4,  r.  64,  "if  a  new  trial  b« 

wUhlmiMiS  ^f^^^  ^**y  mention  of  costs  in  the  rule,  the  costs  o 

tion  of  Cwu' trial  shall  not  be  allowed  to  the  successful  party,  i 

succeed  on  the  second  "  (t).    Consequently,  if  the  i 

new  trial  says  nothing  about  the  costs  of  ^e  first  t 

(h)  Omme  ▼.  Garment,  1  Hodges,  74:  (p)  Anderwm  r.  Gemrgt,  I  f 

Doif  V.  Utv.  1  M.  &  Web.  39;  4  DowL  Hullock.  391. 

7M);  1  Gale,  403:  1  T.  A  G.  314.  S.  C.  (q)  Bull.  N.  P.  328 :  but  ■ 

(i)  BufcaU  V.  Horn,  3  WiU.  146:  Vole  v.  ▼.  Dmcmm,  1  C.  M.  1^  R.  71 

BdQffe.  Cowp.  8!)7:  Httrrit  v.  HuttfHey,  2  court  refuiied  a  new  tml.  m 

Id.  485:  Jackmm  v.  DuchtUre,  3T.  R.  &KI:  the  pUintiflT,  on  a  •imOar  i 

Goodrightv.  SnuJ,  4  Id.  3S9.   Hullock.3»».  HWO). 

'?^^  A^"^  \l  ^*^'  *  ^^^'  *^^'  (»•»  **«  Gremtirmod  ▼.  Stow, 

(/)  HuUock,  3K7:  Kumeawr  v.  HuMiins,  («)  Svttim  v .  JffldM7,  1  T. 

Cowp.  WR:  Pvchin  v.   Pauley,  I  W.  BL  (t)  See  the  fonncr  practice 

670:  Ja<*mm  v.  Dur/utire,  3  T.   R.  Ml:  C.  P.  dc  Exrh..  but  ooc  in  ( 

Fammt  v.  Otmiw,  3  B.  &  Aid.  «».  who  succcoled  in  both  Iriab 

(m)  Anon.,  1:?   Mod.    .170:   Marrotv  v.  to  the  cosU  of  the  fint.  tbm 

S^^'i^w""*  i?J  ^"'■'^  ""',  J^*"**^'  '<*•    t«»ne<»  *n  «»»•  nile.  (Tidd, 
^^L^TliT  ^'  T*''7'/'*^»  2  Id.  665 :  Doe    Trt/tlove  ▼.  Bartm,  10  Moon 

(fi)  HarriMcn  v.  Bennett,  1  C.  A  M.  2(t3L    5  C) 
(o)  Seeiy  v.  i\w<#,  3  UowL  372. 
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the  ground  as  a  matter  of  coune  (u).  Where,  after  a  Chap.  zxth. 
.  for  the  plaintiiF,  a  new  trial  was  ootained,  and  the  rule 
ent  as  to  costs,  and  after  the  plaintifF  had  applied  for  a 
jury  the  defendant  withdrew  his  plea  and  suffered 
^nt  hy  de&ult,  and  damages  were  assessed  thereon ;  the 
[leld  that  the  plaintiff  was  not  entitled  to  the  costs  of 
it  trial  (jt).  And  where  the  first  trial  is  abortive,  and 
*  party  is  liable  to  the  costs  of  it  in  the  first  instance, 
wrties  are  in  the  same  situation  as  to  costs  as  if  no 
ad  taken  place,  and  the  plaintiff  will  not  make  him- 
ible  to  the  costs  of  it  by  discontinuing,  nor  will  the 
int  by  withdrawing  his  <iefence,  and  suffering  judgment 
bnlt(jf).  So,  where  the  cause  was  referred  at  Nisi 
and  the  awaod  was  afterwards  set  aside,  and  a  second 
lad,  the  successful  narty  was  held  not  to  be  entitled 
costs  of  the  first  tnal  (s).  But  the  rule  applies  only 
costs  of  those  issues  on  which  a  new  trial  is  granted. 
if  therefore,  on  the  trial  of  a  right  of  way  in  one  count 
d  as  a  public,  and  in  another  as  a  private  way,  a  gen- 
srdict  was  found  for  the  defendants,  and  the  court  after- 
directed  a  new  trial,  expressly  by  the  rule  confining 
he  right  claimed  in  the  secona  count,  but  in  the  rule 
Btion  was  made  of  costs,  nor  any  reservation  of  defend- 
reidict  on  the  first  count ;  the  court  held  that  the  de- 
iti  were  nevertheless  entitled  to  the  costs  of  the  issues 
for  them  on  the  first  trial,  and  not  in  contest  on  the 
j,  they  having  succeeded  on  such  second  trial  (a).  After 
let  for  the  plaintiff,  a  new  trial  was  obtained  by  de- 
tt,  and  the  rule  was  silent  as  to  costs,  and  the  plaintiff 
lids  discontinued  ;  the  court  held  the  defendant  was 
titled  to  the  costs  of  the  trial  (6). 

ere  the  costs  are  ordered  to  abide  the  event  of  the  second  Where  the 
if  the  same  party  succeed  on  both  trials,  he  shall  have  onTured^ 
lis  of  the  first  as  well  as  the  second  (c);  but  otherwise  abide  the 
Its  of  the  first  shall  not  be  allowed  (d).    Where,  how-  ^''^^' 
he  second  trial  was  granted  on  the  application  of  the 
ff  on  account  of  the  smallness  of  the  damages,  and  the 
rere  to  abide  the  event,  and  the  plaintiff  at  the  second 
btained   only  the   same  amount  of  damages;  he  was 
Qtitlcd  to  the  costs  of  the  second  trial  only  {e).     By 
yent  of  the  second  trial "  is  meant  the  ultimate  event 
cause;   and,   therefore,  if  the   verdict  at   the  second 
te   set    aside,    and    on    the  third    trial  the    ultimate 

-la  ▼.  XewbMry,  2  DowL  41A :  which  are  to  the  contrary  of  those  in  the 

barter  r.  CuopVt  3  Id.  062;  2  C,  text,  were  decided  before  the  above  rule 

238.  &  C.  of  H.  T.,  2  W.  4,  and  they  cannot  now 

HM*  ▼.  HarriMf  1  Ner.  it  P.  240;  be  conudered  as  law.    (See  the  judgment 

EL  449.  S.  C:    lee  Eirin  v.  of  PorrAe,  B..  in  Jolliffis  v.Mnndy,  4  M.  & 

Nf,  4  Bing  41&.  W.  502:  7  DowL  225,  S.  C.) 

i0k  V,  Mtmdv,  4  M.  &  W.  202;  (c)  Tniaumey  v.  Thomiu,  1  H.  Bl.  641 : 

§&,S.C.:  infn,n.(b).  Hudttm  v.  Marjtiribankti,  1  Bin«r.  ,t!)3;  B 

9d  ▼.  Okmom,  7  DowL  344;  5  M.  Moore,  440,  $.  C:  Oinham  v.  Fi*k.  2  C. 

a.  G  Ae  J.  126;  Id.  128,  n.:  SheHt>rk  v.  Bamed» 

Mr  V.  Hia,  2  Scott.  HXi,  MO;  !i  8  Bing.  21. 

l,S.C.:  mi  ride  PmearJc  v.  Har-  (d)  Anittni  v.  Gihht,  8  T.  R.  619  :  Chap- 

r.  &  P.  240:  5  Ad.  it  KL  449.  S.  C  man  v.  Partridfif,  2  N.  R.  3»2:  Bird  v. 

y  ▼.  CoJT.  5  B.  &  C.  45R :  8  D.  &  Antlt^im,  1  E:<st, 111:  Hwarth  v.  Samuel, 

I  C.    The  ouei  of  S<t'eetitif(  v.  1  B.  8:  Aid.  566:  Dudd  v.  iVra/,  2  C.  &  M. 

).  &  r.  36B,  n.:  Chappk  v.  Dun-  22.**. 

It  J.  Ill :  Jackmn  v.  Holland,  2  (e)  Iludsm  v.  Marjoribankt,  8  Mfxae, 

L  317;  1  Chit.   Re)>.  19,  6*.  C,  440;  1  Bmg.  303,  S.  C. 
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Book  it.    evoit  be  tlM  MBM  M  OH  lk»  int  tiU.  Ai  pal^ 
I^i^lfL.  tnUtled  to  the  corti  of  tlM  int  tiki  (A  ^« 


DooUo  Coits 
oCflntTiiaL 


Ibr  ft  dcfimdanl^  the  eovt  mede  •  ink  itahli  ftr 
trial,  and  oideted  that  the  eoeta  of  the  fbiiMr  tMI 
abide  the  event  of  inch  new.  trial:  the  neoid  «■ 
down  to  the  Spring  aoriaea  fiiUowiq^  and  aadi  a 
it  was  tried  a  oeoond  time  at  the  Sanuner 
Tetdict  was  egain  found  for  the  deftndant.   lbe< 
wards  ordered  that  the  Toidiet  riioaU  be  «t  &M^ 
new  trial  had  between  the  partiei^  upon  vnwM 
costs  of  the  last  trial,  and  that  the  ooots  of  the 
should  abide  the  erent  of  smoh  new  trial:  i^on  ta 
trial  a  Terdict  was  found  for  the  plaintiff;  and  " 
held,  that  the  plaintiff  was  entitled  to  the  eesta 
by  the  cause  haTing  been  made  a  nmtmM  at  thei 
following  the  term  when  the  firat  mis  was 
for  a  new  trial  (^). 

In  an  action  npon  a  statnte  which  giTBs  donbls 
new  trial  be  mnted  on  a  mis  ordmnff  the 
the  costs  of  a  mst  trial  genavsliy^  it  wonid 
costs  (A). 

When  a  new  trial  is  gnnted  to  the  defendant  on] 


onintTt£  ^^  c<wtS9  the  plaintiff  sliould  not  cany  down  the 

trial  until  they  are  paid ;  for  if  he  do  so,  he  will  — . 
remedy  for  Uie  costs  of  the  former  trial,  CTen  tkMN|^* 
should  again  obtain  a  verdict  (•).  In  the  Court  of  ^ 
Bench,  if  a  new  trial  be  granted  on  payment  of  eori%' 
court  will  not  point  out  in  the  rule  a  particular  ^ 
which  the  costs  must  be  paid  (k^.  ^ 

Amount  of  Where  a  rule  for  a  new  trial  nas  been  obtuned  (m  pij*4 
^^'  ^^  of  costs,  there  is  a  broad  distinction  between  costs  of  tMti 
and  costs  in  the  cause ;  the  costs  of  the  pleadings,  for  iniMi 
are  never  allowed.  Costs  of  obtaining  aomission  of  doausoli 
and  of  giving  notice  to  produce  documents  at  the  first  tiiil< 
an  action,  are  costs  in  tne  cause ;  but  costs  of  preparing  M 
may  be  allowed  as  costs  of  the  trial  when  the  necesntji 
doing  so  is  shewn  (/).  Where  there  have  been  two  trisb^tf 
the  successful  party  is  entiUcd  to  the  costs  of  the  second  tri 
only,  the  master,  in  taxing  costs,  may  allow  fees  on  ll 
second  trial  with  reference  to  those  eiven  on  the  first {• 
Costs  of  resisting  an  unsuccenful  appucation  for  a  new  bi 
are  costs  in  the  cause  (n). 


5.   Venire  d€  novo. 


ft.  Venire  de 
novo. 


The  venire  de  novo  is  the  old  common  law  mode  of  procei 
ing  to  a  second  trial,  and  differs  materially  from  the  grsnti 
a  new  trial,  inasmuch  as  the  venire  de  novo  is  awaJdcd 
some  defect  appearing  upon  the  face  of  the  record,  whili 
new  trial  is  granted  for  matter  entirely  extrinsic.  A  wwirr 
novo  is  not  awarded  for  every  defect  appearing  upon  the  i 


if)  Meule  V.  CoiUard,  5  B.  Ac  AM.  78f5. 

{g)  Gibbon*  V.  PhUHpt,  8  B.  fr  C.  437: 
■ee  AoftifMon  v.  i>v,  ft  B.  &  Ad.  814. 

(h)  SemUe,  Loader  v.  Thamtu,  1  C.&  J, 
o4< 

(0  Doe  DarU  r.  HmUm,  TIdd,  9Ch  ed. 
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(k)  Bkmdr.  Wkfrm.  6  Dowl fl. 

(!)  Lofd  V.  Wanllr,  6  DovL  174. 

(m)  tVitki^mm  v.  MmKm,  2  Do«l 
Me  Lord  V.  PFovtfto,  6  Uovl.  174. 

(»)  JQyrv  ▼.  Tktnh  6  DovL  m 
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,  but  for  a  defiectiTe  finding  in  the  verdict  only  (o).  chaf.»»vi 
be  entered  generally  on  all  the  counts  in  a  declara- 
ire  damages  ffiven,  and  one  of  the  counts  be  ]»ad, 
11  not  arrest  the  judgment,  but  will  award  a  venire 
But  a  venire  ae  novo  cannot  be  awarded,  where 
Bffes  are  assessed,  upon  a  declaration  containing  a 
)f  counts  (9).  And  it  cannot  be  granted  by  a 
"or,  on  a  proceeding  out  of  an  inferior  court  (r^. 
be  grantea  on  error  out  of  a  sujperior  court,  sucn 
n's  Bench,  Common  Pleas,  or  Exchequer.  Thus, 
bill  of  exceptions  as  to  the  admissibility  of  evi- 
vidence  was  held  inadmissible,  the  court  awarded 
O0o(<).  And  the  same  where  there  was  a  misdi- 
And  the  same,  where,  on  a  b«nd  conditioned  for 
mce  of  covenants  under  the  8^9  fF.  3.  e.  11,  the 
i  to  assess  damages  for  the  breach (ti).  Where 
m  be  amended,  a  Mfitfv  de  novo  is  never  awarded  (1;). 
ion  for  a  venire  de  novo  may  be  made  by  the 
a  subsequent  day,  in  the  same  term,  after  a  rule 
B^  the  judgment  has  been  made  absolute  (jf). 
nire  de  novo  is  awarded,  the  party  succeeding  at 
rial  is  not  entitled  to  the  costs  of  the  first  (;sr). 

1m»aK,7T.'R.Ba:Withmm  n. :  Roto ▼.  JImvimB,  5 T. R. 540 :  Hwv^ 

.  55:  ase  Ri*  r.  Wood-  r.  fitm.  Id.  636. 

:  Hair  T.  acMcM,  6  T.  («)  Daviet  v.  Pknt,  2  T.  R.  185. 

▼.  Booke,  8  WU».  144:  (t)  JDovto  v.lM0fMto,4Bing.  N.C.47& 

6  D.  ft  R.  08;  4  B.  &  C.  («)  Hard^  v.  Bam,  5  T.  r7638L 

I  ▼.  UnmUre,  8  WUt.a67.-  (')  See  aitofuch amending,  poat,  liaoi 

LaM.  (y)  OorvMr  V.  S*0Mw,  4  M.  ft  W.  163t  6 

kMM,  6  DowL  6B8;  4  M.  DowL  OBB,  S.  C 

(8)  Afwsntt  ▼.  Bnwn,  1  C.  &  J.  354; 

WmO^  9  Doug.  738,  n.;  1  1  Tjr.  881;  1  DowL  888,  S.  C;  LUMar- 

per  CoUman,  J..  Sbrolher  row  v.  Maaon,  6  T.  R.  131 :  fifnl  y,  Apple- 

Bfaog.  N.  C.  fiB:  Me  Da-  (wi,  1  East,  111 :  Dadd  v.  Creaee,  8  C.  & 

r.  B.  185;  8  Doug.  738,  M.  885;  Hullock,  301, 308. 


the  pou-er  of  the  arhitrBtor  being  complete  and  f 
it  seemB  that  the  defendant  cannot  in  any  caw 
ment  non  obttanie  veredicto,  however  iiisnrocient 
pleadinga  may  be ;  and  that  his  proper  coome 
armt  of  judgment  fc), 

=,  By  R.  H.,  2  W.  4,  r.  6fi,  "  no  motion  in  a 
ment,  or  for  judgment  mon  obgtanU  veredicto,  sh 
after  the  expiration  of  four  days  from  the  til 
there  are  so  many  days  in  term ;  nor  in  any 
expiration  of  the  term,  provided  the  jury  proi 
able  in  the  same  term,"  Where  a  caaae  ia  trii 
the  motion  must  1>e  made  witliin  the  first  fi>[ 
ensuing  term  ;  inasmuch  as  the  above  mle  af 
in  vacation  as  well  as  in  term  (if).  The  motion  i 
ticw  cauie ;  tehith,  after  argmaent,  it  made  a 
chargtd,  at  in  ordinary  catet.  On  this  motion 
look  at  the  record  as  it  stood  at  the  time  of  trial 
stood  at  the  time  of  pleading  ;  cx.gr.  where  tl 
counts  for  lOf.  each,  and  damages  were  laid  at 
fendont  pleaded  payment  of  lOi.,  and  pluntiff  i 
proiequi  as  to  one  count  before  trial,  and  defend 
verdict,  the  conrt  refused  to  give  judgment  turn 
dicto(e). 

Ad  Tlie  judgment  is  interlocutory ;  after  vrhich 
nuirv   miiHt  he.  executed,  and  nnal   iudirment 
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ht  to  try  a  right  or  custom,  or  the  like,  the  court  will  cuap.utih. 

ide  the  verdict,  and  enter  a  verdict  for  the  plaintiff  with 

lal  damages(A  j. 

judgment  non  cbstamU  veredicto,  neither  party  is  entitled  Co«u  of. 

costs  of  the  immaterial  issues  (•). 

hr  T.  Rokintm,  9  T.  R.  758;  6   CBt  9  Btaig.  667;  8  DowL  SOS,  &  C:  and 

ttt  Da  Oite  ▼.  Oarke,  2  B.  4(  P.  376: 
i,3Moa&Sc    KMk  V.  ^tevUr,  1  T.  R.  aSSu 
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THE  «>nrt,  upon  application,  will  kn««l  tbejadgB 
an  J  inalter  intnoaic  appearing  upon  the  face  of  Uwicnl 
amounting  to  a  defect  nut  amendable  or  aided  at  a 
law  or  hy  statute,  and  for  wliich  a  writ  of  emw  wm 
If,  however,  some  cirantii  in  a  declaistion  are  bid  m 
good,  and  general  damage  be  given,  if  this  caonot  be  il 
h^)ln  the  judjte'8  notes,  the  eoort  will  not  arrest  tin 
ment,  but  will  award  a  renirv  de  ii^vo(h).  Bnl  iw 
nMvt  caunut  be  awarded  where  general  damages  are  i 
upon  a  declaiBtion  coDtaining  a  mUjomder  of  coudU, 
such  a  rose,  therefore,  the  judgment  will  be  aneated 
to  the  defects  which  are  amendable  or  uded  at  rami 
and  by  statute,  see  the  following  Chapter.  After  jn 
upon  ft  demurrer,  however,  yon  cannot  ujov*  in  a 
judgment  whether  the  demurrer  were  arned  {i)  W 
but  you  may  after  judgment  by  de&nit  (/). 
I,  By  rule  of  all  the  courts  of  H.  T.,  2  W.A,t. 
"no  motion  in  arrest  of  judgment,  or  for  jud^moit 
itanU  vertdieto,  shall  be  allowed,  afl«r  the  expira^oa 
di^t  from  the  time  of  trial,  if  there  are  bo  many 
term ;  nor  in  any  case  after  the  expiration  of  the  te: 
Tided  the  jury  procaa  be  returnable  in  the  same  term 
rule  applies  to  trials  out  of  term,  as  well  as  in  t«i 
such  motions,  therefore,  in  any  of  the  courts  mutt 
made  in  the  finA  four  days  of  term  which  occur  ni 
the  trial  (ff).  If  the  cause  was  tried  oKt  of  term, 
motion  must  be  made  within  the  first  four  days  of 
ensuing  the  trial  (k).  Where  there  weT«  seTcral 
law  and  in  fact,  and  the  issues  in  fact  were  tried 
court  held  that  the  defendant  could  not  move  in 

i'udgment,  until  after  the  demurrers  had  been  det«n 
n  moving  for  a  new  trial,  if  there  be  any  ground  for 
the  judgment,  the  rale  should  be  obtained  in  the  ■) 
for  a  new  trial,  or  for  an  arrest  of  judgment  (it). 


IM  »»■•*- T.»Wiii-.»  Kin.  c.  701:    IwlduM 
3  Scon,  leii  s  Dd'I.  m.  s-c.  c.  p.   Jmm.  t 

■Ml.  (I  Dm.  ;u).  ik>  Biotloa  a  iha       iv  sa 
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lave  seen  {^anUy    Vol,  L  381)  that,  by  the  1    W.  4,  chak  xxix. 
2,  the  judge  before   whom  tne  action  is  tried  may  — ■ — 

before    the  end  of  the  sittinffs  or  assizes  that  execu-  t^e^^' 
iKht  to  issue  forthwith,  in  which  case  judirment  may  imoMdute 
^    and    execution  issued  according   ti  the  terms  of  ="~^ 
rdficate,  but  that  the  court  may  arrest  such  judgment, 
(tore  the  party  to  all  (if  any)  ne  has  lost  thereby. 
udgment  be  arrested,  each  party  pays  his  own  costs  (/).  cotuon. 
here  the  plaintiff  obtained  a  verdict  in  the  Exchequer, 
in  judgment  was  arrested,  which  judgment  was  reversed 
t  Court  of  Elxchequer  Chamber,  it  was  held  that  the 
Iff  was  entitled  to  the  costs  of  the  motion  in  arrest  of 
lent,  and  that  such  costs  must  be  taxed  by  the  officer 
»  Kxchequer  (m). 

mw%n  ▼.  B0vnoUa,   Cowp.   407;       (m)  Adamt  t.  Menimt,  3  Y.  dc  J.  4ia 
.P.  272. 
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When  and  how,'^  AT  any  time  before  judgtmemty  in  ovfiMR] 
cases,  the  proceedings  may  be  amended  by  a  judge  at  dbfli 
bera,  upon  sommons  calfing  upon  tlie  opponle  attomj  t 
shew  cause  why  the  party  applying  should  not  haTv  W 
to  amend;  in  other  cases  the  amendment  may  be  obtdM 
by  application  to  the  court  (a).  The  parties  cannot  in  gCMi 
take  upon  them  to  amend  their  own  proceedings^  withovt  iM 
of  the  court  or  a  judge  (&). 

After  demurreTy  general  or  special,  and  before  signMi 
it  is  usual  to  give  the  other  party  leave  to  amend  on  pq 
ment  of  costs  (c) ;  and  it  has  oeen  given  in  many  ctmm  efi 
after  demurrer  argued,  and  even  after  a  cwr,  odSp.  f«ft{i 
but  before  judgment,  where  the  justice  of  the  case  xequR 
it  («).  The  court,  however,  have  refused  this  to  a  pliiBl| 
in  a  ami  tarn  action  (/) ;  in  an  action  against  bail  {f\,  aid  i 
a  hard  action  {h  ) ;  and  to  a  defendant  after  the  plaintiff  had  lo 
a  tiial(  t ).  The  party  demurring,  also,  has  been  allowed  to  ftii| 
out  a  similiter  which  was  entered  in  the  issue  by  misfadce  Q 

(«)  See  fbnn  of  the  rule,  ChH.  Fonm, 
fl»7. 

tb)  See  SIggen  v.  Smnmmi,  2  DovL 
746 :  Bate  ▼.  RdOm.  4  DowL  677  : 
Wright  ▼.  SUMiflT,  5  DowL  92. 

(e)  Ante,  665:  Hatttm  ▼.  WeOer.  2  Str. 
846:  BUtop  ▼.  Se«y,  Id.i)M:  tUHmt  ▼. 
€Mmttu,  Id.  1181:  Wattm  r.  Ridhenlmi, 
1  Wik. 826:  ace Dmmmomd  r.  Dermet,  4 

T.  R.  ao». 

<rf)  AM*  T.  WatMm,  5  M.  ft  W.  2S& 

ie)  %  Seund.  Ach  ed.  402,  nd  cmet 
gere  died:  IMifccp  r.  fitacy.  2  Str.  964 : 
HwB  ▼.  Jf/nnv.  4  T.  R.  6H»:  Sted  ▼. 
gwwr^.e  T.  R.  173:  HmU  ▼.  Pudbwvv. 
Bamet,  165:    Mmltrmwmn   t.    AmMS 


J91 :  VefUm  t.  l»eJ^,  9  Moo.*  T.W 
Jftfimnii  ▼.  WmBtr^  t  CHlk.  Ri|k.  0 
JfarflNT  ▼.  a^.  2M.ftW.9B.MdW 
And  tike  court  nave  ■Buoul  the  ■■■ 
ment,  wHhoat  eoets,  even  aftv  m 
ment.  (»»dDW  ▼.  Tkwmmwm,  M8b,  BJ 
9th  Nov.  1833;  and  eeo  MtaMMV. Ip 
1  Eart.  389:  f«i«,  119«).  So 
Chit.  Forms,  027. 

(/)  Iter  ▼.  thOmmd,  4  T.  _ 
T.  5an<0w,  Id.  298:  IFaad  ▼. 
10aftC.eB9w 

(r)  Sarfr  T.  JTMhw,  9^^  117- 

(%)  Nddm  T.  Kiv.  1  H.U.  9. 

(0  J«nlM  ▼.  1Vm».  ifart«.l71.  . 

(i)  SterflM  ▼.  IPiiiiiw,  (Brt^fl  I4 
Bj^m.  1137. 


AmatdmeKl,  ^e.,  gmeralfy.  1 

Al«o,  nnder  particnlor  rinMinutances,  the  court  have  allowed  cmr, 
*ie  defeiiijant  to  nithdran' his  demurrer  ^nd  plead  lie  noni,  even  _?^ 
**ter  ar^meiir  (i).  And  an  ani^ndinent  nf  a  pl»  has  been 
■UoweJ  even  after  jndpment  un  demurrer,  though  this  sectud 
*Q  extreme  eaiie(/);  and  it  aerni**  that  in  such  a  catv  an 
■B»«ndrnent  will  not  lie  granted  unless  there  he  an  affida- 
'*lt  of  merit!!  (mJ.  What  has  been  now  nientiuned  holda 
BCkod  idio  where  toere  are  wveral  issues  in  law  and  in  Act, 
•■^eu  after  argument  of  the  iwues  in  law,  but  belble  the 
^i«l  of  the  imues  in  fact;  but  if  the  iiwue  in  fact  be  trieil 
WM,  and  continent  damngett  assessed  as  t<>  the  demurrer, 
Vk«  court,  it  deems,  will  nut  in  that  case  allow  either  of  an 
*aiendment,  or  of  the  demurrer  beini;  withdrawn  (n).  The 
VoilTt  would,  under  circumstances,  refuse  to  allow  a  defend- 
ant to  amend  atler  a  seeond  demurrer  to  tlu  euine  pleud- 
UUrTo). 

llie  judge  at  Niti  Priiu,  upon  apnlication,  may  allow  ainu 
the  record  of  Nui  Prim  tu  be  amended,  and  may  order 
the  ck'rk  of  Niti  Priia  tu  amend  it  instanter  {p),  whether 
Uujadge  who  tries  the  cause  be  a  Juilge  of  the  court  in  which 
the  reconl  was  mnde  up  or  not  f(M  1  O.  i,  c.  5A,  u.  H,  6; 
^ol.  I,  U9};  and  this  whether  the  defect  be  in  a  material 
■negation  or  not (y).  And  by  the  9  0.4,  c.  15,  (To/. /.  ^W»), 
tn  canea  where  a  variance  may  appear  between  wrilUa  or 
frinttd  eridence,  and  the  recital  or  setting  forth  tliereof  on 
the  ivcord,  the  court  or  a  jiid^'e  sitting  at  Niti  Pritu  may 
Oder  the  reconi  to  be  amended  on  pi^-nient  of  eiKtta,  Also 
^  the  3  ^^ 4  f r.  4,  cr.  42.  *.  2^,  alreacly  noticed,  (ante,  ViJ.  I. 
SI),  the  coart  or  judge  at  Nisi  Print,  where  there  is  a 
Tuiance  between  any  matter  given  in  evidence  ( not  inaterini 
le  the  merits  of  the  case,  and  by  the  mis-statcincnt  of  which 
the  opposite  party  cannot  have  been  prejudiced]  and  the 
ibtement  of  it  on  the  reconi,  may  order  the  reconi  to  be 
■mended,  &c. 

The  cnurts  have  in  particular  inHtances  permitted  the  (ilain-  AncrVi 
tiff  to  amend  his  declaration  or  replication,  iind  the  dcfcixl-  ^'^ 
■nt  to  amend  his  pica,  in  cases  where  tliere  liaii  Iwen  nothing 
to  amend  by,  after  issue  joined,  and  after  the  proceedings 
have  been  entered  upon  record ;  and  even  after  a  trial  has 
been  had  thereujinn.  In  a  case(r)  after  error  had  lieen  brought 
in  the  Queen's  Bench,  an  amendment  was  nuidc  in  tlie  rc- 
ond  in  error  («}.  And  in  another  case  (I)  an  amendment 
after  verdict  in  an  action   of  trover  was  nia<le,  \iv  charging 


n^'"  •  •  " 


,  aSI:  XimT.  )ra«i,l  Dou(.        (4)    FrU    t.   Smart,    CWt,   t 
iir.TM^  CViiiwbv  V.  Prjmi,:!    Bui,  atur  u  nniK  nr  ivhivtiB 
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fttr  Enor 
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erms  of 
nMndmcnt, 
id  Hemedy 
ir  CmUoI. 


,,  ynm  allowed  sfter  verUoU    But  «1i«to  a  mAet 
,  taken  for  the  plaintiff  bj  eonieiiti  and  all  mattflm  is 
'  in  the  cause  were  refemd  to  aa  Mhitntor,  who  urtiiiii 
for  the  justice  of  the  case  the  raeoid  might  to  bo 
bT  allowing  the  plaintiff  to  anbatitiite  a  repliaatioB^  ^. 
all  the  circumstances  aTemd  in  the  plea  in  iasiie:  thti 
heldy  that  they  had  no  power  to  direct  ndi  aa 
ment  (ir). 

After  iudgment  and  before  error  broaght,  a  jndn  at( 
bers  will  not,  in  general,  entertain  the  appueatMBy  1 
should  be  made  to  the  court;  lAe  fid$  u  a  rtds  niHi 
iff  afterwardg  made  aimtkU  or  dbeiofyw^  ot  « 
eate$. 

After  error  brought  upon  a  judgment  of  one  of  the 
courtSy  the  applicraon  for  leaTO  to  amend  must  be 
that  courty  beoiuse  the  record  always  in  foct  remaiM ' 
a  tnin8cri]it  only  beiBig  sent  to  the  court  of  errar(|r)^ 
transcript  indeea  must  be  amended,  if  at  all,  by  the  « 
error  (jer).    After  error  from  an  imerior  eoart  to  tiie 
of  Queen's  Bench,  the  ap^ieation  may  be  made  eithtf  tel 
Queen's  Bench,  or  in  the  infoiior  eoort  (a). 

After  error  .brought,  those  things  are  amendable  whidi 
amendable  before  error  brought,  so  long  as  diminntion 
be  alleged,  and  a  cerftomri  awarded  (6). 

The  court  or  judee,  upon  g^ranting  leave  to  amead,  tm^' 
oblige  the  party  applying  to  submit  to  such  equitable  tam 
(i»  may  he  necessary  to  prevent  the  opposite  party  from  beny 
prejuificed  by  the  amendment  (c).  It  the  amendment  be  nuni 
at  the  trial,  it  is  with  or  without  costs,  at  the  discretioa  iC 
the  judge;  in  other  cases  it  is  allowed  usually  upon  m* 
ment  of  cost«,  particularly  if  the  error  or  mistafce  have  anna 
from  the  default  of  the  party,  and  not  from  the  miqirisfla 
of  any  of  the  officers  of  tne  court.  But  if  the  amen^aad 
be  made  after  error  broup^ht,  it  is  usually  upon  payment  sC 
costs  of  the  proceedings  m  error,  provided  the  plaintiff  pio- 
ceed  no  further  in  his  writ  of  error  after  notice  of  the  amend- 
ment (<f).  If  the  party  who  has  obtained  an  order  to  ameai 
on  payment  of  costs  amends,  but  does  not  pay  the  coil% 
the  proper  course  of  the  other  party,  is,  either  to  apuly  ts 
the  court  or  a  judo^e  to  stay  the  proceedings  untu  thi 
costs  be  paid,  or,  if  he  wish  to  proceea,  to  apply  to  have  tbff 
order  of  amendment  rescinded,  and  to  set  aside  the  amoided 
proceedings  as  irregular ;  for  the  non-payment  of  the  eoiti^ 
being  merely  in  the  nature  of  a  breach  of  contract,  canaot 
be  punished  as  a  contempt,  by  attachment  (e) ;  nor,  it  setBM^ 
could  the  payment  be  en^rced  by  execution  under  the  1  ^ 
2  F.  c,  110,  s,  18.  The  party  who  obtains  an  order  to 
amend  in  tlic  usual  form   is  at  liberty  to  act  upon  it,  or 


(x)  OoM  ▼.  Metca^,  1  Nev.  &  P.  23SL 
(jf)   Rutter   V.   Redstone,  2   Str.   837: 
Tkld,  714:   and  see  ^mm.,  Cro.  Jac.  429: 
OrmvVIe  v.  Snuth,  Id.G28:  poH,  11,14. 
(2)  See DeToftnty.  Rueker, 3  B.  A  B.6&, 
la)  Wood  V.  Matthewt^  Poph.  102:  TUUL 
9th  ed.  714. 

(b)  8  Ca  162  a :  RUharda  ▼.  Brown,  1 
Douc.  115:  Tidd,9thed.  714:  Tidd**  Suik 
129 ;  and  the  caaa  of  Jf*ffM  v.  Aidtenf- 


«M.  7  B.  ft  C.  819:  II  Moon,  1M;S1 
334,  &C 

(c)  Aider  t.  CMp>  8  Binr.  TVt 
1  Salk.  47 :  3  Id.  31 :   Hamn  ▼. 
fer.  1  Wila.7:  low  ▼.  Waufcwrf,  M^TI: 
WtOen  ▼.  BoMfl,  Id.  SSSL 

(<f)  B«nmwNf  ▼.  CMn,  BanM,  17: 1^ 
Mm  V.  Otf ,  8  Ld.  Rmmi.  fli7s  m*  MMlr 
▼.  atrmeeif,  4  Taunt  ttS:  TUd, TU^ 

(e)  iWfMT  V.  Oil;  3  Dowt  aa 


jimendmemi,  fv.,  generally.  \  \ 

Ion  ity  at  his  option ;  and  if  he  choooe  the  latter,  he  CRAr.  xi 
oeed  as  if  the  order  had  not  been  made  (/).  ^*"'  ' 

Antendable  at  Common  Law  J]  It  may  be  necessary  What  una 
ise  that  amendments  in  all  cases  are  entirely  in  the  ^^^^^ 
n  of  the  court,  and  are  allowed  only  in  furtherance 
^{o\    At  conmion  law,  the  court  may  amend  iningmcnu. 

whilst  the  proceeding  are  in  paper,  that  is,  un- 
ment  su;ned,  and  dunnff  the  term  in  which  it  is 
for  until  then  the  proceedings  are  considered  as  only 

and  consequently  subject  to  the  control  of  the 
|.  And  there  is  no  difference  in  this  respect  be-  in  penal  Ai 
enal  and  other  actions (t);  and  the  court  will  ac- ^^^"^ 
Y  permit  the  plaintiff  m  a  penal  action  to  amend, 
er  the  time  limited  for  bringing  another  action,  pro- 
ere  have  been  no  unnecessary  delay  upon  his  part, 
t  the  amendment  required  do  not  introduce  any  new 
r  action  (k)»  They  nave  in  such  actions  allowed 
enta  in  names  (/),  in  statement  of  time  (m),  and  of 
ant  lent  (n),  in  actions  for  usury ;  in  the  venire  (o\ 
tiTC  avcrments(p) ;  in  the  record  after  verdict  Cq)y 
he  Terdict  itself  (r).  But  the  court  have  refusea  to 
I  amendment  in  a  penal  action  after  much  delay  («). 
tv  refused  it  in  a  case  where  the  action  was  merely 
he  letter  and  not  within  the  spirit  of  the  penal  act  (ft. 
idgment  is  sinied,  or  after  the  term  in  which  it  is 
the  pleadings,  &c.,  cannot  be  amended  at  common  law, 
rirtue  of  the  Statutes  of  Amendments  only  (ju), 

t  Awiendable  by  SkOute.']  No  process  shall  be  annulled  ^J^^t  amei 
mtinued  for  the  misprision  of  the  clerks  in  writing  jSJl  ^  ^^ 
Jable  or  letter  [or  word  (ar)1  too  much  or  too  little ; 
soon  as  the  mistake  is  perceived,  it  shall  be  amended 
form  (y\    And  the  justices  before  whom  the  record  Misnrbioo 
s,  or  shall  be  depending  by  way  of  error  or  otherwise,  c*""- 
nend  the  same,  as  well  after  as  before  judgment,  in 
He  maimer  as  they  might  have  done  by  the  above 
before  judgment  {z).    Neither  of  these  statutes,  how- 
tends  to  process  of  outlawry  (a).    So  the  court  may 
whatever  to  them  seemeth  to  be  the  misprision  of 
rks  in  any  record,  process,  word,  plea,   warrant  of 
y,  writ,  panel,  or  return,  which  may  for  the  time  be 


dk  ▼.  aamgmr,  1  C,  M.  &  R.  (n)  Mau  v.  Lovett,  4  Bun.  2833. 

huh  ▼.  Kerr,  5  M.  &  W.  164.  (o)  Dover  ▼.  ifoKoer,  4  East,  435. 

Emm  t.  Maifor,  4«.«  qf  Gram-  (p)  Jcme  ▼.  Kdwarda,  3  M.  &  W.  21& 

r.  R.eDB.  \q)  rrHJi^  T.  Horton.  6  M.  &  SeL  dO. 

r  ▼.  CMpf  i  Burr.  756:  Cone  t.  (r)  Mammre  t.  Fofftm,  3  B.  &  P.  343. 

Ssf.  S8ft;  3  BL  Com.  407:  Tidd,  («)  Wood  ▼.  CHmwood,  10  B.  &  C.  689. 

He  ▼.  Smm,  1  Dowl  687>  (')  Matthewe  t.  Sw{ft,  1  Bing.  N.  C. 


wHe   V.  Bmwn,  1  Doug.  114:  735;  1  Scott,  705:  3DowL636,  S.C.     It 

Siwmrde,  3  M.  &  W.  21&  was  an  action  agafaut  an   attorney  for 

•  ▼.  Kaift  6  T.  R.  543 :   Mad-  practising  without  being  duly  enrolled. 

MMMtf,  7  U.  55:  Wood  ▼.  GHm-       (u)  Co.  Lit.  200:  see  Rew  v.  BUhop  i/ 

I.  ft  a  680;  Tidd,  9th  ed.  711 :  Uandi^,  1  Str.  1011. 

,  1111.  {*)  8  Co.  157  «. 

MM  ▼.  Jenkim,   9  Chit.  23:        (jf)  14  Ed.3,  c.  6, 1. 1. 

.  HmrU,  3  M.  fr  8eL  45a  (a)  9  H.  5,  c  4,  s.  1,  made  perpetual 

Medr   ▼.  Ummmttt,  mM  mtpra:  by  4  H.6,  c.  & 

T.  JfOMT,  S  Burr.  1006.  (a)  4  H.  6,  c.  & 

X  3 


^116  JmenAnmt,  ^c,  genemllg. 

BdDsiv     before  them,  so  tb«t  no  jodgmenl  shall  be  rwwwll 
I      pjBi  I.      Qf  gi](.|i  i»Ujiri«on {^).     So,  ihey  may  amend,  bt 

("*  prision  or  the  clerks  and  also  of  other  officen,  tad 

riffs,  coronen,  &c^  defecte  in  Miy  Kvoti,  fnnxm,' 
before  them  by  way  uf  error  or  otherwise,  in  vUSt 
or  sj-Uable  too  much  or  loo  little  (e).  It  aheiV 
observed  that  th*  word  "olerk"  imports  booi*  oft 
court  coming  within  that  description  :  and  thento 
refilled  tu  allow  a  plaintiff  in  replevin,  who  bt 
two  tiail  plens,  out]  after  judftnetit  in  hia  bf9 
court,  uod  error  bruught,  to  withdraw  the  Mioe  U 
nor<}(J).  In  all  thei«  casea  there  loiut  ba  tea 
amend  hy, 

Wtiaiudtd  HIM  auM  at  Cofttten  Zaa.']  Whea  there  ia  i 

■^Common  imperfection,  or  omtfsion  in  any  pleading,  wh«tl 
stance  or  in  form,  which  wonld  hare  been  a  fall 
upon  detuurrer;  yet  if  the  imte  joined  be  euch  • 
retiuirvd,  on  the  trial,  proof  of  the  bets  bo  defecti 
peri«Gtly  stated  or  omitted,  and  without  which 
M  premuned  that  either  the  judge  would  direct  ' 
give  the  verdict,  or  the  jury  would  haye  givea  i 
feet,  imperfection,  or  omission  is  ourtxi  by  verd 
moil  law,  or,  in  thi>  phm."c  "fleii  uwd  upon  \1 
snch  defect  ia  not  a  jeoniil  after  verdict  (e). 

Histakea  and  defects  in  proceedinga  an  aiM 
by  the  acts  of  the  oppoate  parfy.  Thna,  tritera  ■ 
is  defective  in  point  of  form,  the  defect  ia  fi«^ 
by  the  defendant  in  his  plea  admittii^  that  whit 
ted  or  defectively  stated  in  the  deelaratioB;  fori 
it,  he  waives  all  objection  to  the  omlnion  or  <M 
ment.     This  subject  shall  be  noticed  in  detui  ; 


fVkat  aided  if  llie  Statata  ofJtofinl*.']  AOat 
.  want  of  a  warrant  of  attorney,  the  wont  of  on  ■ 
or  bill(/),  or  any  defects  in  form  therein,  m 
omisnons  in  pleadings,  mL^oining  of  iasne,  mis 
discontinuance,  misawarding  of  jui^  proeess,  aa 
■ion  of  a  eapialur  or  miMtieordia  in  a  jndnBoa 
ly  the  several  statutes  82  ^.  8,  e.  30;  18  ££.  e. 
e.13;  aitd  IRAIT  C.  2,c.8(p):  and  the  mum 
now  aided  after  judgment  by  confesaion,  mU  dkM 
tn/bnaotw,  by  stat.  4  4  fi  X  c.  16,  >.  2,  "  ao  aa  1 
original  writ  or  bill  (i^  and]  warrants  oif  attoniOT 
Also,  all  defects  in  writa,  original(A)  or  judidM. 
an  aided  after  verdict  by  stat.  S  0.  1,  e.  13.  1 
atatutes  shall  be  more  particularly  notimd  in  tba  i 
D-      Of  theM!,  the  statute  SS.  H.O,  t.  30,  extenlr 


llh  (jfcDmi  wUch  ta  torn 

(OSH.S,cll.  wrtiafca.MjfciUa 

«)  1  SuuhL  us, 'lib  •d,  UM  CHH       Ut  SvBbILH.F.M 


^,  ^.,  m parHcuUr  Catm,  111! 

t  tlien  18  a  proriso  in  the  others  that   they  ^  sbct? 

tend  to  criminal  proceedings,  new  to  any  writ, — 

ir  information  upon  any  popular  or  penal  sta- 

han  such  as  concern  the  customs  ana  subsidies 

d  poundiwe  {k), 

1  some  of  these  statutes  the  court  is  directed  to  Actual 

fecty  yet  an  actual  amendment  is  never  made,  but  i^SStMuj 

the  statutes  is  attained  by  the  court's  overlooking  under  the 

(/).    And  for  this  reason,  if  error  be  brought  j^^  *^ 

t  aided  by  these  statutes,  no  costs  are  given  to 

1  error,  even  although  the  amendment  be  made ; 

night  nave  given  judgment  on  the  writ  of  error 

ng  the  amendment,  in  the  same  manner  as  if  the 

id  been  actually  made(f9i). 


Sect.  2. 
mdment,  ^.,  of  particular  Proceeding. 


'mni  if  Aitomef, 
IT  BO/,  1118. 
19. 

7emttnd,Scc,,U23, 
fequent  PUadrngt, 

%Hng  Bankrupieyt 
.,  1126. 


Writ  qf  Inquiry,  1126. 
Writ  qf  Trial,  id. 
hfue,  1127. 
Jury  Proeett,  112S. 
NitiPriut  Record,  1129. 
Verdict,  1130. 
Judgment,  1132. 
Scire  FadoM,  1133. 
Writ  of  Error,  Sfc,  1134. 
Execution,  1135. 
Sheriff  Return,  1136. 
Rulee,  Ordere,  Sfc,  id. 
Afidamte,  id. 


^arrant  of  Attomw."}  The  want  of  a  warrant  of  En'nr  ot 
lided  after  verdict  bv  18  El.  c.l4,  {and  see  32  H.  jJtS^ 
>ug^  not  perhaps  auer  judgment  by  default  (a), 
take  or  defect  which  could  be  attributed  to  the 
the  clerks  might  be  amended,  even  after  error 
H.  6,  e.  12.  Thus  Uie  court  allowed  of  amend- 
surname  of  the  attorney,  and  in  the  addition,  in 
the  warrant  correspond  with  the  declaration  (&)• 
rule  of  all  the  courts  oi  H.  T.,  4  W.  4,  r.  4,  "no 
9  made  on  record  of  any  warrants  of  attorney  to 
"*  And  bv  rule  of  H.  71, 1  Viet.,  of  the  Court  of 
8,  it  is  ordered  "  that  from  and  aiter  the  last  day 
;  Hilary  term,  it  shall  not  be  necessary  to  file 
ttomey  to  prosecute  and  defend  previous  to  or  at 


S  Str.  1227 1  1    ton»  Hardw.  400. 
JUdkvfb  ▼.  Brmen,  1       (1)  3  BL  Com.  407. 

(IN)  Camim  ▼.  OottUm^  Hardw.  314. 
C  S^  e.  8 :   Xm   ▼.       (a)  8m  4  fr  C  A.  c.  16i  we  BrmSkam  r. 
AUktmm   r.  EmHU,    IVgNbr.  1  Wilt.  Sfi. 
»  r.  Utmdrmli^Oma.       (b)  RkhoHM  Y.  BroMm,  \  'Dooi.  UC 


1118  AmeHdment,  9^.,  mp&rHcmUtr  Cmmi 

Book  it.   the  time  of  rigninff  intezlocntoiy  or  final  jq<%m«rt,  or 

a  plainUa  under  a^  appear  by  attonej,  in  pm 
i  or  ejectment,  it  is  aided  after  verdict  oy  21 /.  1 


Intent  «p- 


ff 

when  aided,     an 

m<Uu$y  hy^Si^A.c.  16,  s,  2. 


orMnAi  Writ     OriffituU  JFf*U  or  BULl  When  the  jproceedingt  by 
or  Biu.  ^^^  y^^j^  '^  existence  (e),  if  the  original  writ  were  d 

through  any  misprision  of  the  clerks,  it  mig^t  ba 
amended.  (8  ff.  6,  e.  12^  {d).  Also,  when  the  prooeei 
bill  were  in  existence  (e),  a  bill  upon  the  file  might  hi 
amended  at  any  time// ).  Also,  defects  and  Tarian 
the  want  of  an  original,  or  a  bill,  were  aided  by  il 
17  C7.  2,  c.  8 ;  4  4  5  ^.  e.  16,  «.  2 ;  21  J.  1,  c.  13;  ^ 
c.  16,  S.2;  6  0.ly  c.  13  ;  18  J5/.  e.  U;  4A.  c.  16,  #. 
PUiot  in  in-       As  to  defects  in  plaints  levied  in  inferior  courts,  see 

ftrior  court..  ^   ^^^^^  1  ^jlg^  JgQ 

Procesf .]  Before  the  alteration  of  process  for  eon 
actions  by  the  2  FFl  4,  c.  39,  process  was  amendable 
prision  of  the  clerks,  at  any  time,  by  14  JSd.  3,  if.  1,  c 
5,  s,  1,  c.  4;  8  /T.  6,  c.  12 ;  and  8  A.  6,  c.  15;  provi 
were  something  to  amend  by  (A).  Thus,  before  2 
39,  a  capi€t8  ad  regpondmdum  might  have  been  amend 
names,  (though  not  in  the  number)  of  the  parties ^ 
t€8te{l)y  in  the  return (/),  in  the  time  of  recording  n 
the  like.  So,  the  court  would  have  amended  a  noi 
bill  of  Middlesex,  or  latUat{n)»  But  if  a  writ  were 
instance,  if  returnable  on  a  dies  nonjitridicuSy  as  in  si: 
it  was  altogether  void,  it  could  not  be  amended  ( 
court  might  then  permit  an  amendment,  even  after  s 
obtained  to  ciuash  the  writ(»).  Now,  however,  as 
seen,  {anUy  Vol,  I,  522,  120),  since  2  W.  4,  c.  39,  t 
have  come  to  a  determination  not  to  allow  any  amen 
the  mesne  process  itself,  or  in  any  indorsement  the 
scribed  by  statute,  (and  not  merely  by  rule  of  court 
in  cases  where  the  Statute  of  Limitations  would  be  a 
and  indeed  in  the  case  oi  Roberts  v.  Bate{r)  the 
Queen's  Bench  denied  their  power  to  amend  by  adc 


(«)  See  now  the  2  W.  4,  c  39. 

{d)  See  Grten  v.  MiOer,  2  B.  fr  Ad. 
7AI;  8  Co.  159  :  King  v.  The  BUhop  of 
CnlUte,  Barnes,  9:  Broume  v.  Hammmd, 
Id.  10:  Greenwood  v.  Richardton,  Id.  16: 
Lo9gin  Demandant,  RawHn*  Tenant, 
PuOm  Vouchee.  Id.  22:  Smith  ▼.  Wilmer, 
3  Atk.569. 

(e)  See  now  the  2  W.  4,  e.  39. 

(/)  See  R.  M.»  10  O.  2,  r.  2.  b. 

{f()  See  I  Saund.  318;  2  Saund.  101,  r.: 
Diekinton  v.  JHaisted,  7  T.  R.  474:  Bof« 
V.  Edmeadt,  2  Chir.  BLep.  22 :  HiMton  v. 
Owtton^  2  Bing.  469;  10  Moore,  194, 
&  C:  Lapiere  v.  Germain^  2  Ld.  Kaym. 
8S0;  2  Salk.  235;  1  Salk.  M,  &  C 

(A)  See  Oreen  v.  RennHt,  1  T.  R,  782. 

(0  Carr  v.  Shaw,  7  T.  R.  299:  Ruihtr- 
ybrrf  V.  Mrni,  2  Smith,  392. 

(Ar)  BMtnhier  v.  Wittte»  1  H.  BL  291 : 
DniM  V.  Ouwi,  1  B.  ft  P.  348. 

(I)  Wdkmt  V.  Howlcev.  &  Twamt.  SSSi 
ilAniw ▼.  Luck, eHooi«,U^\  ^1&. ^  ^ 


25,  &C 

(in)    u(V0II   ▼.  JRoifMCff  1  x< 

(n)  Cat  ▼.  Mui^lmif,  I  \ 
Reuboi  V.  Pnatm,  5  Eaet,  t 
Rfnnett,  1  T.  R.  783-  An  «i 
bailable  |>roceu  would  not  I 
lowed  without  diacbaning  t 
man  v,  Huith,  2  N.  rTiS 
BkKf^fbrd,  I  Chit.  Rep.  323: 
Oovw,  Id.  374:  ante,  VoL  L 
inmm  t.  Hpde,  Oct.  10, 1S9S 
PracL29). 

(o)  Kemctrthtf  v.  Ptpptat, 
28H. 

tp)  WaOcer  t.  Bmrfagr,  S 
Adam»  ▼.  Lttelr,  6  Moore,  li; 
25,  &  C 

(9)    LolriM    ▼.    VFflCMn,   t 

564:    CWMon   ▼.  Bnraw.  S 
Fartridgt  t.  PFWNnlr,  S  Doi 
(r)  6 Ad.* EL 77a 


Jmendment,  ^e.,  in  particular  Casei.  111! 

^^ant,eyen  where  the  statute  would  have  been  a  bar  to  a  chap.zxx. 
*  action;  but  Littledalty  J ,^  said,  that  the  court  might  allow     ^'^"-  ^- 
^kmudities  or  mere  verbal  mistakes  to  Y>e  amended.    The 
lit  ur  a  jndge  will  allow  an  amendment  of  an  indorsement 
the  ^-rit,  if  that  indorsement  be  one  required  by  a  rule  of 
Ut  and  not  by  statute,  upon  the  terms  of  plaintift'^s  paying 
^  costs  of  amendment,  and  proceedings  bein^  stayed  until 
>^  days  after  the  amendment  made  (s).     It  has  been  con- 
^nd  that  a  judge  at  chambers  cannot  amend  the  indorsement 
^  writ  of  summons  by  reducing  the  amount  of  the  claim  in- 
QKd  upon  it,  in  order  to  try  the  cause  before  the  sheriff  (<). 
it^  according  to  more  recent  decisions,  the  amendment  will  l)e 
owed  where  the  case  is  one  proper  to  be  tried  before  the 
Briff(if).     It    would   seem  that  the   capias   prescribed  by 
^2  K.e.  110,  s.  3,  cannot  be  amended,  (unless,  perhaps,  in 
le  of  an  error  merely  clerical),  the  act  being  imperative  (r). 
Before  the  alteration  of  the  process  by  the  above  statute,  it  Altering  and 
m  usual  to  alter  the  return  of  writs,  where  they  were  not  ^ri?""* 
eeuted,  and  get  them  re-sealed  (a;)  ;   and  this,  even  when 
ha  were  stamped,  was  allowed,  provided  the  writ  could 
re  been  made  returnable  as  amended,  at  the  time  it  bore 
\e  (jr).    And  this  may  perhaps  still  be  done  with  the  new 
tctaOf  before  it  is  served  (z)»    But,  according  to  a  late  deci- 
D,  if  a  defective  writ  be  re-scaled,  it  ought  to  be  dated  of  the 
r  of  re-sealiug  (a). 

^though  the  court  may,  in  some  cases,  allow  the  writ  to  ])e  Copy  wrTcd 
ended,  they  will  not  allow  an  amendment  of  the  copy  of  it  Jbf^*"**' 
er  service ;  for  the  cofw  is  the  act  of  the  party,  over  which 
e  court  have  no  control  (&). 

After  verdict,  every  defect  in  a  judicial  writ,  in  substance  or  Aided  by 
form,  or  variance  between  it  and  the  declaration,  or  other  ^ef<*ict. 
oceedings,  is  aided  by  5  G,  lyC.  13.    So,  miscontinuance, 
leontinuance,  or  misconveyance  of  process,   is  aided  after 
idict  by  32  //.  8,  c.  30 ;   and  even  m  pcniil  actions,  after 
dgment  by  confession  or  default,  by  4  <Sf  5  ^.  c.  16,  «.  2(c). 
Aa  to  what  will  be  a  waiver  of  a  defect  in  process,  see  ante,  waiver  of 
02.  ^^ 

It  may,  perhaps,  be  necessary  to  add,  that  defects  in  mesne  Defect,  no 
rocess  can  never  be  the  subject  of  a  writ  of  error.  Ewor)'*  ^^^ 

Appearance.']  Where  the  plaintifTs  attorney  by  mistake  Appearance 
iteied  an  appearance  for  the  defendant  by  a  wrong  name,  the 
Hurt,  upon  application,  ordered  the  officer  to  amend  the  ap- 
Bannce,  the  defendant  being  correctly  named  in  the  writ  (a). 
iThere,  however,  the  defendant  entered  an  appearance  by  a 


(«)  JMriQr  ▼.  Joeote,  1  Seott,  6? ;    3  (e)  Ante,  Vol  I.  p.  U9. 

evL  U3,  &  C:   CkMfwr  t.  Watter,  Id.  {a)  Knight  ▼.  VFarrm,  7  DowL  063. 

17.  (b)  fi)^«U   V.  Street,  10  Bing.   27  ;   3 

(f)    Tntter  v,  Bae$,  3  DowL  407:    1  Moa  di  Scott,  406,    &  C-    JSMtoO  v. 

Win. 83:  1  Scott.  403.  3  C.  Ba^»  10  Bing.  330:   3  Moo.  &  Scott, 

(vfjEMh* T.S*(Mr,4  DowL  189;  2C..  M.  812 ;  2  Dowl  761,  &  C:   eed  vide  Hodff 

(  R.  41A,  S.  C.:  Frodeham  v.  Round,  4  Mnmm  v.  Hcdrkineon,  3  Ner.  dc  M.  504, 

NnrL  5€a  per  Ttittnton,  J. 

(ffl  Sot  RaUrte  t.  Bate,  6  Ad.  &  EL  (c)  Humble  ▼.  fitotid.  6  T.  R.  25ft. 

^  (<f)  fVheeton  r.  Ptickman,  3  Will.  40: 

(*)  tenet  ▼.  JMilMon,  I  Chit.  Rep.  lee   Ooodwri^t   t.  Wright,  1   Str.   33: 

n,  an.  SrnrtfMi  t.  Surgte,    Id.    114  :    Pwcer  t 

Ir)  Dmdem  ▼.  Hammond,  S  D.  ft  R.  JtrnMe,  Id.  44S. 
U;  lB.frCin,&C 
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Dedftntion* 


wrang  name,  and,  iiwtoiid  of  mlji^g  to  httfii  II 
tend  a  new  iqppeMBDoey  aad  anarwaida  rigued 
want  of  a  deelaintion,  tba  eout  aet  wMm  Ida 
iRegiilar(#).    It  mar  be  here  obaartad.  thai  i*.  . 
must  strictly  £(>Uow  the  forma  civanlijtliaS  W,4,€^ 
aeheduley  or  it  will  be  a  iiamty(/)«    Am  to  whaaa 
the  appearance  i»  waiyed,  aee  mi$,  lOiT* 

BaiMeee.']  The  court  have  lelaaed  toamndtha 
in  a  bailable  action,  unleai  with  the  oonaant  af  tha 
and  the  Court  of  Cttounoii  Pleaa  have  raftiaBd  %  vpen 
plication  of  the  bail  to  thedieriiF,  after  an  aetion   ~^~ 
upon  the  bail-bond  and  coaipiniiir  ad  dimm  plaadi 
eourt  baye  also  lefbaed  to  aUow  an  amendmetttaf ' 
a  bail-pieoe  in  error,  eyen  with  the  conasnt  of  Iha  W^^ 
effect  of  the  amendment  being  mavelj  thal»  if  aUowi^  ' 
writ  of  error  would  fae  a  iiayiaJsat  of  eoBeeotioii  (Q. 

The  Court  of  Common  Fleaa  have  alao  ordered  Iha: 
niaance  of  bail  to  be  amended,  where  tha  iqpjdieatioii  wh 
on  the  part  of  the  bail(l)  ;  but  they  refuasd  to  do 
the  bail  had  not  nMentoQ  to  it(Q« 

DeciaraHom.l  The  declaration  may  be  amended,  at .. 

law,  in  the  title (st),  in  the  yenue^M),  in  thepartie^  naBHi|w 
and  in  the  body  of  uie  declaration^  in  form  (p),  or  subataBBs(f  jL ' 
What  Ajneod-  And  this  amendment  will  in  ^neral  be  allowed  eyen  in  pad 
mcnt  allowed.  ||ction8(r),  or  in  an  action  against  the  marshal  for  an  esc^eff]^ 
provided  the  amendment  do  not  introduce  any  new  subetanM 
cause  of  action,  or  new  charge  against  the  derendant  (f  )•  Batii 
other  actions  (provided  the  bail  be  not  prejudiced)  the  eoait 
will  allow  the  plaintiff  to  add  even  a  new  count,  or  to  sfciikiiil 
a  count,  upon  payment  of  costs(ff),  and  this  even  afUr  tw 
terms,  provided  tne  counts  intended  to  be  added  contain  naaiv 
causes  of  action  («).  And  in  a  late  case,  where  in  an  actioB  Ij  a 
banking  company  the  names  of  two  public  officers  were  in^pw* 
perly  put  on  the  record  as  plaintifis,  the  7  £7. 4^  c.  45,  a.  9^  i^ 
miiring  the  suit  to  be  earned  on  in  the  name  of  one  onljr^  di 
Court  of  Common  Pleas  allowed  the  name  of  one  of  the  plamtifi 
to  be  struck  out  on  payment  of  costs(jf).  And  the  Court rf 
Common  Pleas  have,  under  particular  circumstances,  aUonW 

(«)  fistat  ▼.  BoUon,  A  Doml  S77. 
{/)  IVarren  ▼.  Luu,  7  I>Ofrl.  002. 

S)  1  Barnard,  914. 
.  )  Bingham  v.  Dtekie,5  Taunt  814: 
but  see  Anderaon  t.  Noah,  1  B.  di  P.  3L 

(0  Reed  v  Ceoper,  ATauntasa 

(k)  HaUida^  v.  FUzpatrick,  4  Taunt  875. 

(l)  Tabrum  v.  Tenant,  1  B.  ft  P.  481 : 
Faget  v.  VtuMiennen,  Banwt,  S9 :  Venn 
V.  fVamer,  3  Taunt  868:  but  saa  Mann 
T.  QUow,  1  Taunt  881. 

(Hi)  Qmtanehe  ▼.  Lt  Atiw,  I  Eaat, 
183:  S^nmonde  t.  Parme$Uer,  1  Will.  78: 
Stork  T.  Uerifert,  Id.  848}   mOm  v.  EoH 

rHaHfiu,  8  Wik.  SfiS :  Braaierv,  Jmee, 
B.  dc  C.  I9& 
(n)  Ante,  736L 

(o)  See  SmUk  r,  Wuter,  1  Ld.  Raym. 
116:  Plaintiff,  Oardner  ▼.  Walker,  3 
Anst  80S :  but  Me  Meed^  t.  JMati,  3 
DowL  486:  Dcfaidant,  Owene  t.  DmMc, 
7T.  R.6D8L 


(p)  UenkaU  v.  Wgge,  t  9*.  tm 
SerMMl  ▼.  71%,  Id. 

(9t  BB«4fMUr  ▼.  MSkter,  t  B».  Mtt 
Haaere  ▼.  namnimwr,  1  WBi.  %, 

(r)  Ante,  11 1&. 

(•)  Bmmee  ▼.  «K».  t  Uom^  »• 
Taunt  515,  &  C-  Hhaato-  ▼.  Jmem,  $% 
&C.  196L 

(I)  Oreee  ▼.  Kam*  6  T.  R.  M4t  Ja«> 
detk  T.  Hmmmat,  7  T.  R.  ii:  m  Mi* 
rq^  T.  IFiOfaBMfS  Taunt  IS:  Bm^km\ 
BkOUer,  6  Moom^  490:  9mmmt  ^ 
ifalie.4M.fr  tLSO:  Merfle^.mm 
I  DowL  657. 

ilH)  Dee  nmtmmt  ▼.  jtrwitmt^  1  &# 
R.  173;  Tidd.6«4: 

Duka^itaHbeem^ 

890:  Bfmem  ▼.  CHnnu  6  TMBtl  . 

(r)  Hebaee  ▼.  fftwip,  6  DsaL  9f^ 
nteportwl  4  Btaf.  N.  C.4Mt  M"* 
iio6«r<»  V.  AMt/aiU.  »  KL 73a 


y.  Whia— fcllfc 


jdmendmeni,  ^.y  in  particular  Catet,  1121 

B  plainttfF  to  amend  hU  declaration  by  changing  it  fVom  Chap.  x». 

mmpsit  into  debt,  even  after  six  tenns  from  the  return  of  the      ^"'^•'^ 

it  («)  ;    and   they  have  allowed  an  amendment  at  a  later 

riody  where  the  defendant  was  the  cause  of  the  delay  (a). 

id  in  a  case  where  the  defendant  declared  in  tre«{>a88,  instead 

case,  for  an  iiyuiy  occasioned  by  the  negligent  driving  of  the 

fen(lant*s  servant,  the  Court  of  Queeu*8  Bench  allowed  the 

iintiflf  to  amend  the  declaration  into  case,  notwithstanding 

e  application  was  not  made  until  after  two  tcnns  from  the 

tain  of  the  writ  (6).    But  these  last-mentioned  cases  were 

ry  peculiar,  and  were  commenced  before  the  form  of  process 

ncribed  by  2  W,  4,  c,  30,  in  which  the  form  of  action  is 

tied  in   the  writ,  and  mu^  be  adhered  to  in  the  declaration, 

id  it  would  seem  that  since  that  act  no  amendment  can  be 

lowed  which  would  make  the  canse  of  action  dvtrlarcd  on 

Aerent  from  that  stated  in  the  writ,  unless  by  consent  (c), 

1  a  recent  case  the  Court  of  Exchequer,  in  an  action  for  false 

Qpiuoninent,  reiiised  to  allow  a  count  de  bonis  etsportatuf  to 

ft  added  to  the  declaration  after  the  lapse  of  the  two  terms  (d). 

Jao,  where  a  jury  gave  more  damages  tlian  were  laid  in  the 

ifdaration,  the  court,  upon  application  of  the  plaintiff,  granted 

new  trial,  and  gave  him  leave  to  amend  the  declaration  by 

iczeasing  the  damages  («^.    But  where  a  verdict  was  taken 

>r  the  damages  laid  in  tlie  declaration,  subject  to  an  award, 

be  court  refused  to  allow  the  plaintiff  to  amend  his  declaration 

J  increasing  the  damages,  although  it  appeared  from  the  affi- 

lavit  that  a  larger  sum  would  probably  be  proved  )>efore  the 

rbitrator  (/).    As  to  the  amendment  of  a  declaration  in  eject- 

nent,  see  ante,  736. 

The  court  have  entertained  the  application  for  an  amend-  TimenfAp- 
Bcnt  in  these  respects,  even  after  a  plea  in  abatement  for  the  p^****"**  '^^^• 
niitake  sought  to  be  amended (^),  or  after  issue  joined  (h)y  or 
A«  record  taken  down  for  trial  and  withdrawn  (i),  and  even 
liter  verdict  under  particular  circumstances  (it).  They  have 
ftUowed  it  also  after  issue  joined  on  fiu/ffW  record  (/)  ;  they 
have  also  set  aside  a  nonsuit,  and  allowed  the  declaration  to 
be  amended  as  to  the  error  for  which  the  plaintiff  was  non- 
■lited(fli)  ;  but  they  have  refused  to  amend  the  declaration 
liter  a  motion  made  to  arrest  the  judgment  for  the  defect (m). 
If  there  be  any  defect  in  the  declaration  arising  from  the  mis- 

(B)   ABIiiir  ▼.  Fitfht,  6  Taunt  41ft:  {g)  (kaiter  r.  Andermm,  IStr.  II:  Afav- 

Bmtg  V,  Prttfay.  Id.  4312:  and  Me  Mkin-  taer  t.  Hertz,  3  M.  dc  ScL  450:  Owens  t. 

mm  V.  BeB,  2  M.  ft  R.  a»,  Sftt;   fl  B.  &  J}nMs,  7  T.  R.  OM. 

C.  f!7*  &  C-  tmt  Me  Green  v.  Mittwt,  4  (A)  Kitiruton  tff  the  Duke  r/  Maribo- 

B.a  Ad.  XSi.  rmtfch  v.  Wmdmtur,  8  Str.  KM. 

_JB)  A^iwin  ▼.  1VW,  1  Blng.  N.  C.  170.  (0  Mocv  v.  Ijovett,  5  Burr.  9fl33:  Cnen 

The  aetkxi  waa  on  a  ctaarter-narty.  v.  /C«w,  0  T.  R.  M.1:  MorrUa  v.  Kvana,  1 

A)    MS.;    alio  another   MS.,   M.   T.  Dowl.fU?:  ante.  Ills. 

IM:  bat  lee  Green  v.  ITMton,  4  B.  Jt  Ad.  {k)  fViUer  v.  Handy,  2  Str.  1151 :  SmUh 

aSL  V.  Fuller,  I  Ld.  Haym.  110:  see  Marriott 

(el  Sat  aa  to  tlie  nereuity  of  the  deda.  v.  Luter,  8  Wlls.  147:  F'irorv  v.  Haydom, 

nuku  mgnaing  with  the  writ  in  the  caiue  2  Cowp.  B41 . 


of  aalhai.  Vol.  1. 145:  and  lee  per  Den-       (/)  t^mrnds  v.  Parmen^r,  I  Wib.  87: 
C  J.,  in  Oreen  r.  Mitton,  4  B.  dc    Btaekmnre  v.  FUmynf^,  7  T.   R.  447  a : 


DmtbMta^  ▼. ,  2  Chit  Kep.27:  Rat- 

M   Cbneflkr    v.  jrindk.   KxdL,    H.    T.    tatt  v.  Stratum,  I II.  BL  40. 


;  S  Jyrkt,  40.  (IN)  Wmiams  v.  Pratt,  A  B.  A  Aid.  AM: 

M    JkmUnmn  r.  Bkukmnith,  7  T.  R.  Halhead  t.  Abrahamt,  3  Taunt.  81 :  Dart- 

Ui:  aa4  see  2  Chit.  Rep.  27  b:  Dew  v.  naU  ▼.  Hnmard,  Chit.  Sum.  Piac.  14y: 

JMs,  8  C.  &  P.  dLt.  PuUen  v.  Srwmamr,  5  Dowl.  164. 


^' 


}  Fmrm  v.  Cmmtm,  1   M.  ft  SeL       (n)  CWHim  t.  Qitbe,  2  Burr.  889. 


l->2  Amendment,  ^.,  in  partieviw  Cum. 

•OK  ir.    pHiiion  of  tlic  clerks,  it  mav  be  amended  st  Uijr  tinw  I7  iM 
^■"- ,    ofth«courl(o).  '  ,         J 

lef  Before  plea,  the  deelantion  may  be  amended  without  ■ 

idnitnl  exfvptitiK  the  cosla  of  the  application  ;  afler  [ilea  or  JmuT 
it  can,  in  general,  be  amended  only  upon  the  terau  uf  pi 
costa(p);  the  court  orujudge  have,  however,  lh»  p — 
ordeniig  the  amendment  without  i-oHts(9}. 
iiunefteu  Having  staled  what  detects  in  a  declaration  ait  a 
ffdw!'  *'  "*  ^'"'^  ""^  ***  wliat  are  aided,  cither  at  cwmmi 
under  the  Htatntes  of  j«)f^ls{r).  A  declaiHlliin 
common  law,  aftrr  terdirt,  where  there  it  any  de 
fection,  or  omisNon  in  it,  whether  in  aulwilance  or  in 
which  the  defend&nt  mltht  hare  demurred  ;  hat  tl 
defectirely  stated  or  omitted  are  such  as  must  b 
hare  been  proved  at  the  trial,  in  order  to  entitle  tb 
the  verdict  he  has  obUdDed(«).  Thus,  where  (U 
il^b  A,e,  l(i,  ».  S,  which  rendered  attornment  ddi 
bh  action  was  brought  for  rtnt  by  the  bai^nee  of  a 
and  the  declaration  omitt«d  to  nllef^  attornment  of  ll: 
and  upon  ntV  drbet  pleaded  there  was  a  ventict  (or  tl 
tiff,  the  oiiiiauon  was  holden  to  be  cured  by  verdictflfl 
it  would  have  been  a  fatal  objection  after  Judgment  l| 
tau]t(M).  So,  if  tiie  grant  of  a  reversioD  or  mcuTporir' ' 
ditaiDent  be  pleaded,  and  it  ia  not  alleged  to  lia?e  b 
deed,  or  a  feoffment  be  pleaded  without  livery,  yet  il 
grant  or  fcnffinent  be  put  m  issue,  and  found  by  the  jnt^ifi 
umiasion  is  cured  by  the  verdict(j-)  ;  but  it  would  be  fc* 
after  judgment  by  de&ult.  So  in  an  action  for  a  mi ''~' 
prosecution,  if  the  declaration  do  not  allege  that  the  p 
tiun  is  at  an  end,  it  is  fatal  upon  deniunvr,  or  after  Jd4p>[ 
ment  by  defaQlI(j'),  but  is  cured  by  verdict  (sj.  So,  an  ■§• 
biguous  expression  in  a  declaration  is  cured  by  venlict,ttB 
must  afterwards  lie  taken  to  have  lieen  used  in  that  bm«» 
which  would  sustain  the  verdict(ay  But  if  the  plund^il 
his  declaration,  either  state  a  defective  title,  ur  totally  omit  W 
stale  any  title  or  cause  of  action  whatever,  a  verdict  will  nrt 
cure  the  defect  either  at  common  law  or  under  the  gtatuU  d 
jeofatlB(A].  Thus,  in  an  action  on  a  bill  of  exchange  apaoA 
the  indoraer,  where  a  demand  upon  and  refusal  by  the  te- 
ceutor  was  not  alleged  in  the  declaration,  the  omis^oa  mi 
holden  not  to  be  cured  by  vcr(Iict(c).  Sn,  in  an  action  ggaiwl 
-n  heir  upon  the  bond  of  his  ancestor,  if  the  declaration  onil 
n  his  bond  bound  himself  and  bi 
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niasion  is  not  cured  by  verdict  (<l).    Surplosagey  Cbap. 
Bs  not  vitiate  after  verdict  («).  ^'""'^ 

ring  defects  in  a  declaration  are  cured  after  verdict  What  Defects 
tea  of  jeofiulsy  and  after  judgment  by  confession  ^SmttMbj 
*y  4Sc6  A,  c,  16,  s,  2 : — ^mispleading,  insufficient  Conlwion  or 
jeofiuly  or  other  de&ult  or  negligence  of  the  ^^«^****»  **• 
r  counsellors  or  attomies  (32  /T.  8,  c.  30) ;  lack  of 
any  life,  so  as  the  person  be  proved  to  be  alive 
18) ;  want  of  form  in  any  count,  declaration, 
iuit,  or  demand  (18  EL  c.  14)  (/)  ;  want  of  pro- 
omission  of  vt  et  armi3(g)y  or  contrd  pacem; 
le  Christian  name  or  surname  of  either  party, 
lonth,  or  year,  in  any  biU,  declaration,  or  plead- 
ght  in  the  writ,  plaint,  roll,  or  record  preceding, 
oe  roll  or  record  wherein  the  same  is  committed, 
le  party  might  have  demurred  and  shewn  the 
se ;  or  the  want  of  prcut  patet  per  recordum;  or 
I  right  venue,  so  as  the  cause  were  tried  by  a  jury 
r  county  where  the  action  is  laid  (and  which  is 
d  the  defect  of  a  mis-trial  of  a  local  action  in  a 
y(A)  ;  or  any  other  matters  of  the  like  nature, 
unst  the  right  of  the  matter  in  suit,  nor  whereby 
;rial  is  altered  (t).  But  in  no  case  is  a  declaration 
»e  statutes,  where  the  plaintiff  either  states  a 
e,  or  totally  omits  to  state  any  title  or  cause  of 
^Supra)» 

iff,  after  obtaining  an  order  to  amend  his  declara-  O'*^  ™^  be 
ave  to  defendant  to  plead  de  novoy  may  abandon  »*»«*<»«• 
nd  proceed  to  trial  without  procuring  it  to  be 
• 

time  for  pleading  after  an  amendment  of  the  de-  Time  for 
Vd.  I.  157.  '  P^^« 

f  of  Demand^  6^cJ\  If  a  bill  of  particulars  be  in-  ParticuUn  or 

Mirty  who  delivered  it  may  have  leave  to  amend  i>em«nd,  &c. 

lOt  sufficiently  explicit,  the  party  may  take  out  a 

d  obtain  order  for  further  particulars (m). 

ce  of  disputing  bankruptcy,  notice  of  objections  Notices,  «cc. 

;.,  eee  pasty  1126. 

tubsequefU  Pleadinffs,!  Pleas,  replications,  and  Plea  and  sub* 
leadings  may  be  amended  at  common  law,  whilst  J^^SJim. 
paper,  by  leave  of  the  court  or  a  judge,  upon 
osts(9»).  They  have  allowed  a  plea  of  a  judgment 
or  to  be  amended  in  the  sura  for  which  the  jud^- 
M>vered,  although  the  application  was  not  made 
three  years  after  issue  joined  (o) ;  and  io  an 
promissory  note,  the  court,  after  issue  joined, 

(» 137  a.  (^)  Black  ▼.  Sangtier,  1  C,  M.  &  R. 

SI ;  Cro.  Jac.  94.  521 ;  3  Dowl  206,  &  C. 

Lw,  1  Ld.  Rayni.  211.  (/)  See  Staples  v.   HcUtiecrth,  6  DowL 

•Say,  4  D.  &  R.  815.  714. 

Ltndon  r.  Cole,  7  T.  R.  (m>  Ante,  1034,  1035. 

Toifkir,  2   Ld.  Raym.  (n)  Ante,  1115:   Low   v.  Newhmd,   1 

CUitmu  t^Uichfitk  v.  WiU.  Vu 

1:  and  see   Metier  v.  >o)  Skutt  v.  WooAvard,  1  H.  Bl.  238: 

7l  1  Saund.  247.  "nd  see  Prior  v.  Duke  qf  Buekimgham,  8 

St,  e.  8.    See  1  Saund.  Moore,  564:  OUerehaw  t.  TlkNitpaon,  I 

IMP  there  cited t  Mbo  I  Stark.  Rep.  319:  Jente  v.  Roberts,  i  Ikni\. 

sy  SSamkL  /a,  «& 
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BOM  IT.  allowed  a  defendant  iDMU«pba»flwwii«aiil7tel 

^^^^^     law  the  plaintiff's  ri^t  of  a«tion  waa  toIU  hf  la 

time(/»).    And  thaj  hare  allowed  «  plaa  la  V$  mmi 

striking  oat  some  afermenta  and  ina?rHiy  ^"^^f^f** 

ianie  joined  and  witneaeee  exaadnad  on  the^aiirtiffi | 

interrogatoriei^  the  plaintiff  haTiqg  had  notm  ef  thi  ip 

amendment  before  tne  examination  (^).    Aftv  dBHn 

have  seen  that  it  la  nsoal  to  giva  leava  toameni  thi|li 

in  some  cases  this  has  been  dona  aren  after  jii4gBMfc(f1 

case  in  the  Common  Flaasytha  aanenl  iana  hanagteaig 

to  an  action  for  an  assault^  anda  Tardict  found  iNrfkiai 

a  new  trial  gianted  on  payment  of  eoats^  the  eovt  WN 

allow  the  defendant  to  withdnw  tha  issna  an!  fkd  i 

and  satis&ction(#).    So,  where,  in  an  aetion  ef  dbali 

parties  went  down  to  trial  on  the  ganenl  iaaaa,  aal  fei 

tiff  obtained  a  verdict,  the  court  refused  to  slkwll 

fendant  to  amend  by  adding  a  plea  of  juatiioatiouMi 

it  seems  that  the  court  will  not  in  any  eaaegml  thiiii 

an  amendment  and  new  trial  for  the  pninoae  ef  mM 

to  add  a  plea,  and  niasadefonoe  notATailabla  to  hiB«i 

plea  on  which  he  went  down  to  the  first  trialfaVi  Iht 

will  not  allow  a  plea  in  abatement  to  be  amended (f)> 

RepikatJon.        The  court  have  allowed  a  replication  to  be  aiMMii 

the  cause  had  been  carried  down  to  trial  and  msdsi 

net(x);  and,  where  a  replication  to  a  sham  pka  vi 

fective,  the  plaintiff  had  leave  to  amend,  without  psfB 

costs,  after  demurrer  argued  (y).    A  replication  of  ^ 

ultra  to  a  plea  of  pa3rment  into  court  may  be  taaeaki 

replication  taking  out  the  money  in  satiraiction  on  pQ 

of  the  defendant's  costs  incurred  subsequently  to  the  p 

So,  de  inmrid  has  been  amended  into  moiUter  wumm ' 

Even  aner  verdict,  the  court  have  allowed  of  an 

by  inserting  the  similiter  after  the  replication,  i 

**  &c."  (b)  ;  and  in  a  case  in  the  Common  Plesfly  wis 

plaint! ft  had  omitted  to  reply  to  one  of  the  defendaafi 

and  the  defendant  added  the  similiter  as  if  thepliiBti 

replied,  the  court  allowed  the  plaintiff  to  amend, V  iK 

the  replication  after  verdict,  upon  payment  of  colli 

application,  the  merits  of  die  case  having  been  tried  ip 

other  issue  (c).     The  court,  however,  have  refused  to  i 

replication  to  be  amended  after  a  nonsuit(J),  ani  < 

verdict  set  aside,  in  an  action  against  an  executor(e). 

a  verdict  was  taken  for  the  plaintiff,  and  all  mattenii 

ence  in  the  cause  were  referred  to  an  arbitrator,  who  c 

that,  for  the  justice  of  the  case,  the  record  ought  tobea 

by  allowing  the  plaintiff  to  substitute  a  replication,  pit 

the  Qircumstances  averred  in  the  plea  in  issue,  the  ooc 

<r)  Ante,  1112.  2jij.*™^?2L"?^  TT 
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{t)  Ame\  «*:•  **^  ■*.iHSSZ!?!  ^^^^  ^. 
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hej  had  no  power  to  direct  such  an  amendment  (/).  Nor  ciiAr. 
he  court,  in  general,  allow  the  replication  to  be  amended     ^'"**' 
id  actionii,  particularly  after  demurrer  argued  (  g)» 
owriei(jl)  and  pleas  in  l>ar(t),  in    replevin,  may  be  ATomteaiid 
did  in  the  same  wav  as  pleadings  in  other  actions.  ^'**'  ^  ^*'' 

to  withdrawing  pleas  or  replications,  and  pleading  or  withdrawing 
ii^d^  noM,  see  Vol.  I.  180.  ^^^  **=• 

n,  the  pleadings  may  be  amended,  at  any  time,  as  to  Mbpriskm  of 
ii  which,  in  the  opinion  of  the  court,  have  originated  ^*"*  ^ 
the  misprision  of  tne  clerks (i;).    They  may  be  amended 
ki  diaft  under  counsel's  hana(/),  or  they  miffht  have 
» by  the  paper  book,  when  it  used  to  be  made  up  by 
U  of  the  papers  f  Si). 

^  replications,  occ.,  are  aided,  at  common  law,  after  What  Defect 
ietforthe  partv  who  pleaded  them,  in  the  same  cases  as  votiku^^ 
Blions;  namely,  where  the  matter  defectively  stated  or 
ted  (not  amounting  to  a  defective  title,  or  the  omission  of 
lb  wch  as  must  necessarily  have  been  proved  at  the 
m  order  to  entitle  the  party  pleading  to  the  verdict  he 
btained(ii).  But' where  there  is  a  defect,  omission,  or 
ifiKtion,  though  in  form  oidy,  in  some  collateral  parts  of 
Ittding  that  were  not  in  issue  between  the  parties,  so 
fhere  can  be  no  room  to  presume  that  the  defect  or 
ion  has  been  supplied  by  proof,  a  verdict  will  not  cure 
ommon  law(o),  although  in  some  cases  it  would  under 
^states  of  jeofails.  Thus,  where  a  replication  should 
tteired  that  the  cattle  were  levant  et  couehant  on  the 
iff*!  land,  and  issue  was  taken  on  a  prescription  only,  a 
t  in  fiivonr  of  the  prescription  was  holden  not  to  aid  the 
'On  of  this  averment  at  common  law(p),  although  it 
I  noir  be  aided  by  the  statutes  of  jeo&ils.  Also,  where  a 
onfesses  the  action,  but  does  not  sufhciently  avoid  it,  the 
b^  we  have  seen,  {anUy  1108),  may  move  for  judgment 
^iteitfe  veredicto. 

pleas,  replications,  &c.,  the  following  defects  are  aided  what  Defects 
Vttdict  by  the  statutes  of  jeofails,  ajid  after  judgment  jIj5gmem^)T 
nfcauon  or  default,  by  the  4  ^  5  A.  c.  IGy  s.  2;  mis-  conSttskm.or 
-Bg,  lack  of  colour,  insufficient  pleading  or  jeofail,  or  ^^^'t* 
debult  or  negligence  of  the  parties,  their  counsellors  or 
Jcs  (92  H.  8,  c.  30) ;  lack  of  averment  of  anv  life,  so  as 
enmn  be  proved  to  be  alive  (21 «/'.  1,  c.  13);  want  of 
t,  or  mistaking  the  christian  name  or  surname  of  either 
,  soms,  day,  month,  or  year,  in  any  pleading,  being  right 
'  writ,  plaint,  roll,  or  reconi  preceaing,  or  in  the  same 
'  recora  wherein  the  same  is  committed,  to  which  the 
party  might  have  demurred,  and  have  shown  the  same 
ise;  want  of  the  averment  of  ^^hocparatus  est  veriflcarey* 
^hoc  paratnt  est  verificare  per  recordum,**  or  for  not 
g  Sprout  patet  per  recordum;*^  or  any  other  matters  of 
:e  nature,  not  bemg  against  the  right  of  the  matter  of 

w  T.  Mftem^,  1  N«T.  &  P.  SS.  My  v.  Bird,  Cm.  EL  25& 

turn.  SI :   1  Selkm,  ^5:  ice  (m)  8  Co.  161  b:  Farmms  v.  GUI,  I  Salk. 

i,  50,  8»;  8  Ld.  Rayin.  906,  8.  a,  Tidd. S51. 

ar  T.  Buektnfitiam,  8  Mnore,684.  <ii)  See  ante^  1116:  Bull.  N.  P.  321 :  1 

Mm««r«  ▼.  Fmtk,  3  WiliLiSS.  Chiu  PL  6th  ed.  673  to  682. 

I.  6^  e.  ISx  Orten  ▼.  MUkr,  2  B.  (»)  1  Saund.  298  a. 

PHL  (P)  Franee  ▼.  TH$»gmr,  Cto,  Jac.  44. 
MM  ▼.  WMur,  S Str.  840:  Rant' 


1126  Jminimmf,  fe.,  mpmriiasU'  (km. 


Book  it.   the  suit,  nor  wbeiebj  the  inue  or  trial  ar»  allnal(U 
L_  Cbr.  2,  c.  8), 


NodetoTA-      AMoe  of  dimOmff  Btminfti^,  Paimiiy  SfcJ]  Eftt  i 
pa^tak.  trial  the  court  haye  gnmted  a  nsw  trial,  and  gina  ti 

nipccT.se.      f^,^^^^  j^^  ^  p]^^  ^  ^^^^  ^y^  1^  propOT  nolkl 

intention  to  diq»ate  the  act  of  bankrapte^,  fte.,  At  i 

notice  having  been  too  general  (f). 

ModeeofOb-     If,  in  an  action  for  the  infringement  of  a  patent^  till 4 

{^^^      ant  neglect  to  deliver,  with  hia  pleas,  the  objeetioM  n 

by  the  6  i!^  6  ^.  4,  e,  83|  it  seema  doubtful  if  the  emnl 

power  to  allow  him  to  didiver  them  alterwaid^fiMie.jm 

but  if  thev  are  satiafied  on  the  merits,  they  wOl  |ni 

leave  to  plead  de  iioeoLand  then  deliver  tlM  objectw 

the  fresh  plea8(r).     The  court  will  also,  as  we  hm 

order  defendant  to  deliver  better  parUculars  at  the  iiili 

the  plaintiff  («). 

NoUcoofSetp     Tne  Court  of  Common  Fleas  refused  to  allow  a  art 

^^  set-off  to  be  amended,  when  such  notice  was  in  pmetiei(i 

i>anuncr.  Demurrer,']  A  demurrer  cannot  be  amended  wiAn 
consent  of  the  opposite  party  («}.  As  to  amending  ifUr 
ment  of  demurrer,  see  amtCy  1112. 

Writ  of  In-  JVrit  of  Inquiry  J]  Defects  or  errors  in  a  writ  of  bi 

q«i«7-  may  be  amended  by  the  award  of  it  on  the  roll(*). 

jurj',  in  an  action  of  debt,  omit  the  formal  finding  oi  di 
which  entitles  the  plaintiff  to  casts  de  incrementOy  the  eoo 
order  the  requisite  entrj'  to  be  made  on  the  paOea^y).  ^ 
the  'v^Tit  and  inquisition  were  lost,  the  court  orderea  ne^ 
to  be  made  out  according  to  the  sherifTs  notes,  and  th 
costs  before  taxed  should  be  indorsed  by  the  master  (;r). 
want  of  a  writ  of  inquiry,  however,  is  said  to  be  aided 


statutes  of  jeofails( 


nqv 
a). 


Writ  of  Trial  Writ  of  Trial  before  Sheriff.']  In  a  recent  case,  ^ 
before  Sheriff.  Q^y^^  (which  had  been  made  a  remanet)  was  tried  be! 
sheriff  on  a  day  subsequent  to  the  return  day  of  the 
trial,  the  court  allowed  an  amendment  of  the  writ  f 6^ 
the  safer  course,  in  such  a  case,  is  to  apply  to  a  juog 
trial  to  extend  the  time  for  the  return  of  the  writm. 
the  writ  of  summons  was  mis-recited  in  the  writ  of^  tr 
the  defendant  appeared  at  the  trial,  the  court  alloi 

Slaintiff  to  amend  the  writ  of  trial  by  inserting  th 
ate  of  the  writ  of  summons  («f).     Wnere  the  jnainl 

{q)  6  B.  &  C.  537*  n.:  and  tee  the  cases       (y)  Bote  v.  Hodgtttt,  1  Vk 

ante,  901,  9(13.  Moore,  602,  &  C. 

(r)  Lath  v.  Haw,  Exch.,  H.  T.  1838;  2        (e)  Bmn  ▼.  JXtan,  2  Str.  M7 
Jurist.  157.  (o)  i<w   ▼.  PUi,  2  Ld.  Ra 

(«)  BuinoU  V.  M'Kenziet  6  DowL  215:  MaOorp  t.  Jemdngt.%Stx. ig^ 
Fisher  v.  Hewit,  6Dowl.  739.  {b)  Shermmn  v.  Tliufcar.  4  i 

(<)  Atwrut  Bame«.  294.    The  dcfenclant  but  see  Mortimer  t.  IVw^,  S 

must  now,  in  all  caws,  plead  a  setoff.  It  seems  that  the  fwopcr  coma 

(GmAam  V.  Porfriiktr,  A  DowL  108).  case  is,  to  apply  to  a  Judge  to 

(u)  Maynard  v.  Hopkint,  Say.  46.  timeforthencumoftne«TlL| 

(X)  Johnam  v.  TbwImJfi,  4  East,  173:  B.,  Ibid.) 
Ckmden  v.  Coulter,  Haidw.  314:  Hufrhear,        (r)   Mortimmr  ▼.  rite»,  S  I 

Alvarez,  1  Str.  684 :  Ingham  v.  Chiakutt,  per  Psrlw,  B. 
Bamet,  I5t   Pippett  v.  Heaom.  I  D.  ^  R.       (d)  ftrdra/  r.  Cbiwdl,  1  Jv 
206. 


Awtendmentt  ^,,  in  partieulitr  Caset.  1127 

his  issae  in  the  form  of  an  issne  at  Nisi  PritUy  and  Chap.  xxx, 
the  form  prescribed  by  the  role  of  court,  on  a  mo-     ^'"'  ^' 
)  set  aside  the  issue  and  notice  of  trial,  the  court  gave 
imttfTleaYc  to  amend  on  payment  of  costs («).    And  the 
of  Exchequer  have  held  that  a  variance  between  the 
ffldthe  wnt  of  trial  may  be  amended  at  any  time,  if  the 
buit  appeared  at  the  trial,  even  under  protest  (/).    But 
the  date  of  the  writ  of  summons  was  omitted  in  the 
md  inserted  in  the  writ  of  trial,  the  Court  of  Common 
ifter  verdict  set  aside  the  writ  of  trial  with  costs, 
tth  the  defendant  had  appeared  (under  protest)  at  the 
f).   As  to  the  consequence  of  a  mistake  in  this  respect, 
ither,  Fd.  /.  294. 

M^]  The  misjoininff  of  issue,  or  an  issue  otherwise  in-  iHue. 
il)  IB  aided  after  verdict  by  32  jfiT.  8,  c.  30(A) ;  so  are  mis-  Mbjoinderof. 
mance  and  discontinuance,  b^  32  ff.  8,  c.  30  (t).  The 
of  1  imUUer  is  also  aided  by  it,  or  is  at  least  amendable 
'Statute  8  H.  6,  c.  12^1;);  and  even  where  the  plaintiff 
i  iimUUer  to  a  rejoinaer  concluding  with  a  verincation, 
d  of  taking  issue  and  concluding  to  the  country,  the 
•Uowed  the  record  to  be  amended  after  verdict(/);  and 
» to  an  action  on  a  bill,  the  defendant  pleaded  no  con- 
^D,  concluding  with  a  verification;  and  the  plaintiff, 
1  of  replying  in  denial,  merely  added  the  similiter^  and 
(own  to  trial  and  obtained  a  verdict,  the  court  held  that 
■vas  a  mis-trial,  as  no  issue  had  b^n  joined,  and  that 
«Bt  of  re-pleader  should  be  given ;  but  they  permitted 
lintiff  to  amend  on  payment  of  costs (m).  Also,  if  the 
^  be  added  in  the  name  of  the  defendant,  instead  of  the 
iff,  or  the  contrary,  it  is  aided  after  verdict  by  the  above 
»(«),  or  ma^  be  amended  (o);  and  an  amendment  will 
ired  to  add  it,  even  though  wholly  omitted  (p). 
court,  we  have  seen,  allow  the  issue  to  be  amended,  informalities 
fter  verdict,  if  the  amendment  do  not  alter  the  substance  ^^"^^■•*«" 
isBoes  between  the  parties  (9).  They  would,  also,  when 
Nseedings  by  bill  existed,  aUow  of  an  amendment,  by 
lertion  of  a  special  memorandum  of  the  term  in  which 
itntiff  filed  his  bill,  even  after  error  brought  (r).  And 
there  was  a  mistake  in  the  title  of  the  issue,  tne  court 
1  the  plaintiff  to  deliver  a  new  issue  properly  intituled  («) ; 

4V  ▼.  Baket,  5  Dowl  463.  pleading.    (See  Stockdale  r.  Okanmon,  4 

w^f  ▼•  Cbekertont  6  Dowl.  337:  Ad.  b  EL  419:  and  tee  Stvtiin  v.  LewiM.  3 

ftmtmr,  1  Nev.  fr  P.  Ml.  Dowl.  7U0  :  Bnok  v.  Finch,  6  DowL  .M13: 

w$U  T.  Teitami,  6  DowL  436.  Clark  ▼.  NichoUon,  6  C.  6t  P.  712). 

bM   ▼.  Btukin,    1  Stark.  742t  (m)    fVufrltworth   v.  Bntumt   3  Dowl. 

»|BulLN.P.3Sl:0Bfyv.Hin-  6Mt. 

.973>  (n)  Rmcboru  r.  Hickman,  1  Str.  551: 

M«r,  10S7:  Humble  ▼.  Bland,  6  Harvey  v.  Peake,  3  Burr.  1793:  BIrton  ▼. 

i  t  SMmd.  1  e.  Mandel,  Cro.  Jac  6?:  Bull  N.  P.  3S0. 

mr  ▼.  Poetdc,  Cowp.  407:  Reader  (o)  Greenwood  x.  Pignvtt,  3  Salk.  31. 

S  Btac.  384;  9  Moore,  741,  H.  (p)  Stboni  v.  Kirkman,  3  M.  &  W.  48; 

m  w,aoiimi,  1  Stark.  4(M);   2  6  Dowl.  96,  &  C:  overruling  Cbo/,«r  v. 

0  M.  *  Sd.  60.  8.  C:  ted  tide  Spencer,  1  Stra.  641 :   and  lee  Haxveif  ▼. 

Oadi;/Wrf,3B.&  B.  1;  OMoore,  Peake,  3  Burr.  1793. 

W&rren  ▼.  Weal,  3  Moore.  81.  (9)  Avte,  1134  :  Sofftr  v.  PococXr,  Cowp. 

t,  lUI:  Gnmdw  ▼.  UOl,  1  New  407:    ^^tnA^  v.  Ueil,  1  New  Rep.  88: 

■od  mt  OotOw  ▼.  Bwk9t  5  Taunt  Cooke  v.  Burke,  5  Taunt.  164. 

o  after  Tcnliet.  the  want  of  a  (r)  Ante,  Ilia 

Mf  ba  aided  t  and  this,  though  («)  Beaumond  ▼.  Stewart,  Baroei ,  18. 
10  "^e."  at  the  end  of  the  last 
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IV. 
PABT  I. 


Ol^eetionto, 
wlMonuKle^ 
and  how 
waived. 


wMre  the 

iMuekim* 

natcriaL 


alHL  the  oonri  or  a  jad^  haTe  power,  at  aaj  itHirf 
oeedinfffl^  to  amend  an  urae,  &e^  not  made  up  m  eo 
with  the  fonns given inE.H^4W.4;  and thnefci 
the  Niti  Prim  lecoid  did  not  contain  the  dale  ef  tl 
the  sammonsy  it  was  held  that  the  judge  mi|^  h 
omission  (l). 

If  the  usae  tbij  £rom  the  declaration  or  other 
acceptinff  the  issue  will  he  a  waiver  of  all  oMeetioi 
aoeount(ff)«  If  it  Tary  from  the  reeoid  of  tRd  / 
objection  dionld  be  made  at  the  trial,  otherwi«  the  i 
deem  it  aided  by  yeidioty  or  will  amend  the  Ntd  Pn 
by  the  rollfr):  and  i^  in  each  case,  i^NuiPri 
agree  with  tne  declamtion  delivered,  a  variance  betwi 
the  issue  u  not  material,  even  although  the  objedion 
at  the  trial  (jf). 

An  immaterial  issoe  Is  not  aided  either  at  oomw 
by  statate(jr);  but  the  court  in  anch  a  case  usoal^ 
repleader;  and  where  a  plea  raiaaa  an  immaterial  I 
contains  no  conftasion  of  the  canae  of  actum,  the  pie] 
is  to  award  a  repleader,  and  not  to  give  judgment  in 
f>aredieU>{a).  ijid  where  there  are  aeveral  iasuea  on  1 
on  which  issues  are  taken,  but  on  none  of  them  tfai 
action  is  fully  confessed  or  proved,  the  court  ma^ 
repleader  if  one  of  the  issues  be  immaterial  (6).  Oi 
ment  of  repleader,  neither  party  is  entitled  to  C08t8(< 

Jury  Process.     *^^^  ProcessJ]  The  court  may  amend  the  juiy  ] 

'  any  time,  for  defects  arising  from  the  misprision  of  1 

by  8  H.  6,  c,  12(c).    The  dittring<u  may  be  amend 

venire,  and  the  venire  by  the  award  of  it  on  the  roll. 

What  Defects      If  jury  process  be  awarded  to  a  ^iTong  officer,  upoi 

V  Jrif*^  by    ficient  suggestion;  or  if  the  venire  be  in  some  part  mi 

*'*^'*         or  sued  out  of  more  or  fewer  places  than  it  ought  to 

some  one  place  be  rightly  named ;  or  if  any  of  the 

tried  the  issue  be  misnamed,  either  in  the  surname  (< 

307)  or  addition,  in  the  jury  process  or  return  thei 

it  be  proved  that  it  was  the  same  man  who  was  nn 

returned ;  or  if  there  be  no  return  to  the  said  pro 

the  panel  of  the  jurors'  names  be  returned  and  anm 

{see  6  G.  4,  c.  50,  s.  16 ;  Vol.  1, 262) ;  or  if  the  retumi 

name  be  not  to  the  return,  so  as  it  be  proved  that  th 

returned  by  the  returning  officer ;  all  these  several 

aided  after  verdict  by  21  J.  1,  c,  13(c).     Also  by  6  < 

every  defect  or  fault  in  judicial  writs,  and  ever 

between  them  and  the  other  proceedings,  is  luded* 

diet ;  and  as  this  statute  relates  to  judichd  vrrits  gi 


U)  Cox  V,  Painter,  I  Ne\-.&P.  581:  see 
Farwig  v.  Cnckerton,  6  DowL  137:  7  C.  & 
P.  ^(^^.  And  as  to  Riving  evidence  of  the 
date,  though  not  inserted,  see  Godfrey  v. 
Ckntenu,  ( W.,  W.  6t  D.  47),  which  was  a 
case  of  trial  before  the  sherifT. 

(u)  See  ante.  Vol.  I.  203,  2(Vi. 

(x)  Leeman  v.  jitten,  8  Wils.  160:  see 
Drummund  v.  Birt,  2  M.  &  M.  136  : 
BliMet  V.  Tenant,  C.  P.,  H.  T.  1838:  2 
Jurist,  181 :  Brucke  v.  Finch,  2  Jurist,  234. 

IV)  Shepley  v.  Marth,  2  Str.  1131:  pott, 
1129. 


(3)  Bull.  N.  P.  an. 

(a)  Phimer  v.  Lee.  8  M.  i 
(6)  See.  upoa  this  sul^ 
319  b:  Stitple  ▼.  Ht^drn,   : 
Ld.  Raym.  928,  5.  C. 

(r)   See    BuOoek  w,  Pv 
4M  ;  2  Ld.  Rarm.  1143, 
Roherte,  2  Str.  1214:  PMI 
Id.  13i». 

(d)  See  HOT  t.  Ycftv.  U 1 

(e)  See  Gumew  ▼.  Chffv, 
WeUt  V.  Vptm,  Id. :  K 
Cro.  Car.  93B;  BulL  N.  P. 


Awundmemi,  ^^  in  particular  Catet.  1 1 2S 

liiildjr  inclndes  jaiy  process  (/).   And,  lastly,  the  want  of  cmap.  xxz. 
Mtrv  is  aided  aSieT  verdict  (^).     If  tliere  be  no  return  of     ^'^^•^- 
Sutrmffot  juraiores  by  the  sheriiTor  other  oiliccr,  nor  any 
el  of  the  jurors  therein  mentioned,  returned  and  annexed 
«to,  snch  defect  is  a  ground  of  error,  and  is  not  cured  by 
<tf  the  statutes  (A). 

Wii  Priui  Record,']  The  court  may  amend  the  record  of  nw  pt>u» 

tf  Prim  at  any  time,  for  a  defect  ariHing  from  inisprinion  \^^'      ^ 

Ale  clerks  (t).     It  may  be  amended  by  the  issue  roll,  if  ed  by  ti? 

•  (4).    Where  the  issue  in    ejectment  was  against  seven  Court. 

■idants,  and  the  Nisi  Priiu  record,  by  mistake,  against 

'  €B]y,  the  court  amended  the  Nut  JPHus  record,  after 

ttet}  by  adding  the  names  of  the  remaining  two  defend- 

*(/].    But  where  the  mistake  was  in  the  jurata^   the 

'  nNiti  Priut  therein  not  having  been  altered  after  the 

%iwtB  made  a  remanet^  and  the  subsequent  trial  appeared 

Anne  to  have  been  had   after  the  day  of  Nisi  Prius^ 

Omi  of  Common  Pleas  held  the  trial  to  be  coram  non 
Km^  and  refused  to  amend  the  jurata  and  distrintjaSy  but 
knkd  a  venire  de  fiooo(m).  In  a  recent  case,  wliere  the 
^Prius  record  did  not  contain  the  date  of  the  writ  of 
iBMms,  it  was  held  that  the  judge  might  supply  the 
UoB  at  anv  stage  of  the  proceedings  (m).  For  variance 
•een  the  Ami  Prius  record  and  tlie  issue,  the  objection 
It  be  made  at  the  time  of  the  trial,  for  the  court  will 

in  general  set  aside  the  verdict  for  such  a  cause,  if  the 
Bdant  appeared  at  the  trial  (o) ;  and  a  variance  in  this 
flct  is  wholly  immaterial,  if  the  Nisi  Prius  record  agree 
I  the  declaration  delivered  (/»).  Where  the  record  and 
m  were  lost,  the  court  ordered  a  new  one  to  be  made 
horn  the  issue  roll  and  from  the  associate's  notes  (7). 
ren  before  the  recent  acts  (ante,  1113),  the  record  might  be  when  by  the 
ided  by  leave  of  the  judge  at  Nisi  Prim,  and  tliis  even  fifu*^  *' ^"' 

the  cause  was  called  on,  provided  it  was  before  the  jury 

sworn  (r) ;  provided  also  the  alteration  pn)posed  were 
mattter  of  material  allegation  («),  and  the  attorney  was 
•ware  of  the  defect  in  time  to  have  it  remedied  upon 
cation  to  a  judge  at  chambers.  Formerly,  it  could  be 
ided  only  by  a  judge  of  the  court  wherein  the  record 
made  up(f),  but  now  it  may  be  amended,  on  circuit, 
he  judge  who  is  to  try  the  cause,  in  the  same  manner 

See  WmUit  r.  Hmrisen^  Bamea,  5.  Barnes,  A. 

Owneif   V.   Oerf,    Cro.    El.    259:  (m)  Oat  y.  Paipttert  1  Nev.  &  P.  581; 

T.  Upten,  Id  :  Bull.  N.  P.  :f»K  7  C.  6t  P.  1(7J.  S.  C :  and  wc  Fanvig  v. 

Inficrv  T.  Smitk,  1  Ad.  &  El.  772;  Cockerton,  6  Dowl.  337. 

c  the  law  and  auihoritics  there  (o)  I>te  OttarUl  v.  H>/<i^.  2  B.  &  Aid. 

fd.  4/2:  Ijatnan  r.  JUm,  2  Wiln.  Irti:  Jtme* 

H.  6»  c  12:  8  H.  6,  c.  15  :    see  v.   Ttitham,   8    Taunt.  6:M:    Fanritf  v. 

rf  V.  >IAratoiii«.  3  Taunt.  Ml.  Cnckfrttm,  6  Dowl.  .'{37:   Wtrrthinfettin  v. 

MM  T.  Hmrrev,  1  Salk.  48;    I  Ld.  Wfflty,  5  Dowl.  2i»fl:  WinM  v.  Prmrt^  5 

5I],SLC.     The  bauc  I  oil  is  now,  iJowI.  4(>3:    \nxi  net  Wrmthttrk  v.  Hittfr- 

Dtents  md  mirpowii.  aholiKhed  by  Aam,  Bames),  47H :  Vtmpff  v.  spmcrr,   1 

4W.4.    (iforffnr  V.  Difey,  7 DowL  Str.  041;   8  Mod.  37f;.  S.C.:  Drummond 

V.  Birt,  2  M.  &  M.  130. 

IMfliP  </  Warcuter'9  etufi,    1   Ld.  Ip)  SSfpten  v.  MamA,  2Str.  1131. 

H:  I  Salk.  48.  S.  C;  aee  JDmt  v.  (9)  /lojvfW?  v.  Bridge,  2  S^t.  ]2fM. 

I,  7  T.  B.  fiia  (r)  Doe.  Manninfr  v.  Hny,  1  M.  &  Rob. 

>Mffdigr  T.  Hmike,  2  Wils.  144:  Me  243.  Jtntmmonti  v.  Hirt,  2  M.  A:  M.  13r>. 

'.  HtarrQff  1  8alk  48;  1  l.d.  Raym.  («)  Paine  v.  Biutin.  1  Stark.  74. 

C*   but  lee  WaUo  v.  HarHmn,  {e)iieeHtdheadv.AbrahanUf3'Tuunt.ei. 
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.  as  if  he  were  a  jodge  of  the  court  where  then 
-iiig(u).  And  by  the  9  G.  4,  e.  15,  and  SSfi  l'-.'^*^ 
•.  S3,  the  judge  at  NiH  Priut  mar,  rvtidmi;  Ibe  <nll|ll 
the  Nui  Priai  rtcord  to  be  amended  on  a  v*rids<<j 
tween  mattera  as  stated  in  the  record  and  tlioae  pi 
cridence  (z).  Aa  to  the  extent  of  thU  power  uf  an 
and  the  caaea  in  which  it  will  1>e  ezercisei],  cee  Fi 
S81,  2S2,  &c.  It  may  be  here  observed,  that  the  euntta 
give  judgment  according  to  the  rery  riEht  of  th«  a 
the  3  ^  4  IF.  4,  c.  42,  (.  24,  onlea  spplication  to  u 
fore  Terdict  baa  been  TtSvatA{y). 

Verdbt.'S  The  court  Iutc  in  general  no  outlioritj  ud 
ei'  alter  the  verdict  actaally  found  by  tbe  ju^lM 
of  subetance  (e).  The  only  exception  to  Qiii  isPlH 
of  mayhem,  wnete  the  court,  upon  the  i 
injuries  suitained  by  the  pluntiff,  may  inen 
given  by  the  jury  (a).  The  court  have  refbsed  toll 
other  actions,  even  where  the  jury  joined  in  an  afidirit 
their  intention  to  have  given  men  increased  damiga^  W 
they  conceived  their  verdict  was  calculated  to  ^«  Ita 
*  The  proper  time  for  explanations  of  this  kind  ii  t 

trial  (c). 
Ammiimeoi  But  when  the  amendment  is  only  to  give  tlie  Si 
FhiSiw'iu"*  '''*  J°T  '**  '^^  effect,  the  court  will  allow  it;  »< 
liRiiEftct.  fore,  where  the  plaintiff,  being  entitled  to  treble  A 
the  verdict  was  talcen,  by  mistake,  for  single  daman 
the  court  increased  the  amount  accordingly  {tCf,  Anl 
in  an  action  for  not  setting  out  tithes,  the  jniT 
mages  to  the  amount  of  the  tun^le  value  only,  Ml 
court  rcfiised  to  enter  the  verdict  for  tlie  treble  » 
they  said,  that  had  the  jury,  instead  of  findiiQ  A 
the  amount  of  the  single  value  only,  fbnnd  tbat  ttt^ 
value  was  so  much,  the  court  might  have  ordered  j* 
to  be  entered  np  for  treble  value  aa  given  by  the  SM 
So,  if  the  jury  give  greater  damages  than  an  lul  ^ 
declaration,  the  court,  even  after  judgment  and  eiroTtM 
on  that  account,  will  allow  the  plaintiff  to  remedv  Ail 
feet  by  entering  a  remittitur  for  the  e.iceas(/).  &,  it( 
jury  in  rtpletiti  find  according  to  statute  if  C.  8,  tli 
2,  but,  instead  of  finding  the  amount  of  Uie  rent  ia  < 
rear  and  the  value  of  the  goods  distrained,  find  daia^M 
the  amount  of  tbe  rent  claimed  in  the  nNMUiMwe,  w  < 
feudont  may  remedy  the  defect  by  obtaining  Imvc  rfl 
court  to  enter  his  judgment  for  a  return  as  at  commiali 
or  the  court  will  allow  him  to  amend  his  judgment  if 
ready  entered  as  according  to  the  statute,  17  C.Z,c.7,$.t{ 


i^STFiiS:-'— 
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hh  a  mintiikii  is  made  in  reoording  the  Terdict,  the  Chaf.  ux. 
wmj  aianid  it  bj  the  ju^^s  notes  (A),  or  by  the  ^*^-'' 
of  toe  dflck  of  anin  or  avociato  (f  )•  at  any  time  before  AnModnmt 
Mat  by  the  common  law  (it),  or  alter  final  judgment,  j^d]^^ 
evM  after  trror  bcon^ht  (l}j  the  miatake,  m  each  a  Noia,  he 
vilfaig  from  tha  miapruion  of  the  clerk.  Thus^  when 
MpNute  imagining  tna  action  to  be  debt  instead  of 
i&ty  entered  \d»  oamages  instead  of  174/.,  the  eourt  al- 
[  it  to  ba  amended  by  the  judge's  notes  (s») ;  and  tiie 
vbsie  the  aasociate  marked  wrong  damages  (n).  So, 
lUw  defendant  pleaded  the  general  issue  and  the  Statute 
aitatkinai  and  a  yerdict  was  found  for  the  plaintifF  on 
bt  iMnOy  but  no  notice  taken  of  the  last,  the  court 
ad  it  to  be  amended,  eyen  after  error  fbr  this  defect, 
ilioder  in  eirory  on  payment  of  coals  (e).  So,  where 
Hi  iByend  counts  in  a  declaration,  some  of  which  are  bad, 
f  mistake  a  general  yerdict  on  all  the  counts  is  entered, 
tth  eridenoa  was  giyen  upon  the  good  counts  only, 
Bdge  who  tried  the  cause,  or,  if  he  refused  it,  the  eourt 
lUow  the  jMiilati  to  be  amended  by  the  judge's  notes  (p), 
vbm,  in  such  a  case,  it  apne^  hma  the  judge^s 
thst  the  jury  calculated  the  oamages  on  eyidence  ap- 
is to  the  qpood  counta  only,  the  court  amended  the 
I  although  it  appeared  that  eyidence  had  been  giyen 
ible  to  the  bad  counta  also  (q\.  And  the  same  where 
was  a  misjoinder  of  counts  (r).  And  after  yerdict  in 
lent  for  a  messuage  a^d  tenement,  the  court  (pending 
to  arrest  the  jni^gment)  gaye  leave  to  amend  by  enter- 
verdict  for  the  messuage  only,  without  obliging  the 
of  the  plaintiff  to  release  the  damages  {$),  The  court, 
sr,  haye  refused  to  entertain  an  application  for  entering 
idSet  upon  particular  counts,  according  to  the  evidence 
\  judgeri  notea,  after  a  lapse  of  eight  years,  and  after 
mt  bad  been  reversed  on  error  brought  for  a  defect 
of  the  counts  {t).  And  in  a  penal  action,  where  the 
maA  a  verdict  for  one  penalty,  on  evidence  equally 
Ue  to  each  of  two  counts,  and  the  plaintiff  applied 
ae  of  the  counts  which  was  subsequently  found  to  be 
t»  court  would  not  afterwards  allow  him  to  enter  it 
the  other  («).  And  where  the  evidence  is  contradic- 
.  the  point,  such  an  amendment  will  not  be  allowed  (j?). 
i  recent  case  it  was  held,  that  if  the  verdict,  in  a  The  Judge 


T.  Ckwn,  SStx.ll97t  1       (o)  PMri«  ▼.  MnNMqr,  3  T.  R.  fiSS. 
&  C-  Dm  Chur^  t.  ParMn#,       (p)  Kdduwea  v.  ilcipMfw»  I  Doug.  378: 
r^a :    Mdtmhbon  v.  IfdVM,  11    and  see  Tu^iar  v.  WhUrhmd,  2  Id.  746: 
Ms  7  B.  &  C.  SIS  ;  3  Bing.  3U,    Heidep  v.  The  Ma^or  onrf  CbrporatUm  <^ 

L^mt  Regis,  3  Moa  ft  P.  31u ;   6  Ding. 
▼.  Krar.  1  Salk.  47:  Panmu  t.    100,  S.  C. 


61  :   9  Ld.  Rayon.  8S5.  &  C;        (a)  VoL  I.  384:  WUHanu  v.  Brrat/on,  1 

V.  PorUr,  3  Chit.  Rep.  368.  B.  it.  P.  329;  and  MS.  Exchequer,  T.  T. 

i^  V.  AMb,  8  Doug.  73U.  1S32. 

ie  ▼.  Mmmmv.  3  T.  R.  749.  dSOi       (r)  1  Chit.  885.  n. :  KighHe^  v.  ttinh,  8 

Dmm^,  4  M.  ft  SeL  M;  MS..  M.  &  Sel.  BXl. 

fUtMtnUon  r.  MeUiah,  ubi  supra.       (s)  Qoodtitts  v.  Otwafi,  R  East,  357 :  and 

itter  ease  the  amemiment  was  lee  Doe  v.  DyhaU,  1  Moa  Ac  P.  330 ;   S 

tor  arguiBeoc  in  the  Court  of  B.  ft  C.  7f>i  S,  C 

(t)    Harrison  t.  King,  1  B.  ft  Aid.  161. 
IL  N.  P.  380.  (k)  HtMowav  t.  Bennett,  3  T.  R.  44HL 

▼.  Grtm,  1  Wlb.  38  ;  8       ^)  SenMs,  Aeeot  ▼.  Lee,  7  Moore,  80U. 
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tfiia  tiNMPrim,  Gained  hf  ihtJwfcrfti 
aoi  iMtedoffliepldalill^  tbeeoiutalMmirlllMl 
to  netify  tbe  emr;  the  piop«r  eooiw  is  t»  i|f] 
judge  who  tried  the  cnMto  do  eo ;  and  If  hint 
to  move  fo  A  new  trfel(|r).  And  it  eHM  *& 
caies  the  apDttertloii  to  emend  the  mMi  Ij  ft 
notee  dMrald  lie  mode  to  the  jn^ge  who  tried  «hi 
the  fint  iiietanoe(jr). 

Hie  pertj  eiee  mey,  in  eome  ceeee,  by  lije  owa  m 
the  mikeke^the  JniyinriTingthafrverikt  ' 
j<nnt  eetfam  i^ut  two^  iTthe  jiiiy  eefw  the  i 
mistek)^  the  ^eintilT  may  enie  the  deleet  hj  ti 
ment  4$  wMomm  Smmit  egeioet  one,  and  entami 
proMfui  M  to  the  other(n);  or,  by  entering  a  n 
to  m  Itmm  damanet^  henu^liaTejndgnMBtlbr 
damagee,«g;iin>lbMh(6).  And  wiiere  avevfietla 
jeci  to  an  awaid,  the  plaintiff  may,  it  aeemi,  all 
diet  and  rign  jndgmcnt  noooidiqg  to  tlM  awwd,  ^ 
withent  appljmg  to  tiM  eoori(e). 

AipecialTmietmay  faeauMnded  bythejwige 
by  the  minntea  taken  by  the  eleric  of  aaiwt  er  a 
by  the  i^les  of  coonae^  or  eren  by  an  affidav 
was  proved  at  the  trial  (f).  So,  if  a  aperial  a 
stated,  the  partiea  may  have  leave  to  amend  i 


Where  Postn 
lo»L 


Jadfment. 


what  defects  in  a  verdict  the  court  will  award 
noro,  see  anief  1107* 

Where  the  record  of  Nin  Prius  with  the  pm 
on  it  was  lost,  the  court  ordered  a  new  one  to  1 
from  the  issue  roll  and  from  the  associate's  notes  (i 

Judffmeni.']  The  judgment  is  amendable  at  e< 
in  substance  or  in  form,  at  any  time  during  i 
which  it  is  signed;  and  after  that  time,  even 
brought,  and  in  nuUo  eti  emttttm  pleaded  (t),  it  i 
for  misprision  of  the  clerk,  by  the  8  J7.  6,  c  1^ 
c.  15  (it).  Where  a  judgment  de  bonis  proprnt 
against  an  executor,  instead  of  judsTnent  de  ban 
the  court  ordered  it  to  be  amended  (Q,  even 
brought  (m).  So,  where  the  judgment  was  **  shoi 
instead  of  '*  do  recover, "  it  was  allowed  to  be  ai 
error  brought  (n).  So,  where,  in  debt  on  bond,  ji 
entered  by  mistake  for  the  penalty  as  damages,  1 


(jr)  jUlerim  ▼.  Stoekdale,  ExdL,  S.  T. 
IfOS:  S  Jumt,  306. 

C)  Samgail  v.  Catnfibea,  1  Chit  fl83. 

(a)  Rodneif  v.  Strode,  Carth.  19 :  Jtfif- 
tMt  V.  MiVtank,  tf  T.  R.  199:  Dale  v. 
Emr,  1  Wila.  3l)6:  amte.  Vol.  I  323. 

(6)  Johns  V.  DodtworA,  Cra  Car.  199: 
Smbin  V.  Lour,  I  Wils.  3U. 

(r)  Pttet,  liitJIK 

(d)  Mannere  v.  Foettm,  3  B.  fr  P.  343. 

le)  Rex  V.  Kent,  1  Salk.  47:  BulL  N.  P. 
3S0:  Sart4fi0d  v.  Porter,  2  Chit.  Rep. 
353. 

{/)  MajfO  T.  Archer,  1  Str.  514  :  MC 
CromweU  v.  Qrvnaden^  2  Salk.  468 :  1  Ld. 
Raym.  335,  &  C,:  Tremran  v.  hawrmtee, 
1  Salk.  276 ;  3  Id.  151 ;  2  Ld.  Raym. 
1(06. 8.C  ' 


(f)  Vol  I.  aso: 
1  Burr.  617. 

(A)  Dtvrea  v. 

(0  Veher  v. 
Foeter  ▼.  BlaefcuwV,  Ban 
WUmm,  Id.  18. 

(*)  See  LaOf  Oue  ▼. 
IfimfuvrtA  ▼.  Stafford,  I 
5  Mod.  147,  &C..-  Mmn 
1:    Dimlmr  t.  HitHbem 
591 :  Green  ▼.  MiBer,  9 1 

(n  Shert  T.  C^flm,  I 
Doug.  116.  n.  (1),  &  C. 

(M)  Oram  ▼.  Rtmmtit, 
see  D^nhmr  ▼.  HUd^em 
591. 

(n)  BImdktp  ▼.  Wni 
1132:  SHeer  ▼. 
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l^y^  it  to  be  amended  after  error  brought  (o^.  In  a  recent  chap.  xmx. 
tiie  following  variances  in  entering  up  a  judgment — vis,  __^^'^'  * 
the  plaintiff,  as  to  certain  **  counts  (instead  of  *'  is- 
")Uke  nothing  by  his  <<biU/*  (instead  of  ''writ"),  and 
(be  "defendant"  (instead  of  ** defendants")  recover  costs, 
-vera  held  clerical  errors,  which,  when  ascertained  by 
^IptrisoD  with  the  record  of  thejproceedings  in  the  cause, 
^  court  amended,  although  the  judgment  were  of  a  term 
^^and  although  a  writ  of  error  was  pending,  in  which 
^fc  ind  other  errors  were  assigned  (p).  So,  where  the 
^rittit  was  found  not  guilty  as  to  part,  and  there  was 
^  Mpt'^nt  for  him  as  to  tnat  part, .  the  court  allowed 
*^iWMd  to  be  amended  by  the  verdict  (^).  So,  where  a 
Met  was  given  for  more  damages  than  were  laid  in  the 
^imtion,  and  judgment  entered  accordingly,  the  court  al- 
^nd  the  judgment  to  be  amended,  and  [a  remittitur  entered 
f  iht  excess,  even  after  error  brought  (r).  They  have 
fiwd,  however,  to  amend  a  judgment  entered  upon  a 
mnt  of  attorney  as  to  the  names  of  the  defendants, 
Mgh  .the  warrant  of  attorney  was  correct  in  that  respect, 
1  the  judgment  might  have  been  amended  by  it(«).  So, 
MB  a  joint  judgment  was  entered  up  on  several  scire 
Mf  against  bail,  the  court  held  that  it  was  not  amend- 
■  after  the  term  of  which  it  was  entered  (^).  And  the 
irt  of  Common  Pleas  have  refused  to  amend  a  judgment 
inst  an  executor,  where  the  amendment  would  l>e  to  his 
jadice  (tc).  The  judgment  may  be  amended  by  the  ver- 
tex), or  b^  the  judgment  paper. 

kiter  verdict  or  judgment  b^confession,  (and  after  judgment  What  Defecu 
de&ult,  by  4  4^6  ^.  c.  16,  s.  2),  the  want  of  a  mtjtericordia  ^efSrt. STc 
»|mtftf  r(  jf ),  or  the  entry  of  one  for  the  other  (j),  or  the  entry 
'  %deo  eonceuum  est  per  curiam^*  for  '*  ideo  amiiaeratutn  est  per 
MM,"  or  the  increased  costs  after  verdict  or  after  nonsuit  in 
levin  not  beinj^  entered  to  be  at  the  request  of  the  party  for 
om  judgment  18  given  (a),  or  the  costs  in  any  action  not 
ng  entered  to  be  by  consent  of  the  plaintiff;  these,  and 
Q  other  matters  of  the  like  nature,"  not  being  against  the 
hi  of  the  matter  of  the  suit,  nor  whereby  the  trial  or  issue 
altered,  are  aided  by  16  <!^  17  6'.  2,  c.  8  (b). 

KHiere  the  judgment  roll  was  lost,  tlie  court  allowed  it  to  New  Kntrv 
■applied  by  a  new  entry  (c).  J^^  ^^"^^ 

Setrw  Facias.']  The  court  have  a  power  of  amending  a  scire  Scire  Facias 
Mf,  for  an^  misprision  of  the  clerks,  by  stat.  QH,  0,  c.  12, 
eady  mentioned,  that  statute  expressly  including  **  writs" 
ieFBi!y(€^).     They  have  accordingly  allowed  a  acire  facias 
revive  a  judgment,    and  the  declaration  thereon   to  be 

)  MS.,  E.  1814.  Manh.  401.  &  C. 

4  fTiifiii    V.   Bartlett,    3  Ad.  &  EIL        (-r)  Smith  v.  FulUr,  2  Str.  TW. 


(If)  P^irmmt  v.  GiB,  I  Salk.  M  ;   2  Ld. 

»  Bmltk  r.  fuller,  2  Str.  7H6.  Raym.  HiiTi .  .V.  C. 

)  Amie,  1132.  (2)  See  HatJcett  v.  MarafiaU.  1  Str.  31.1. 

I  Site  V.  Gvmpton,  2  Str.  1800;    1  (a)  See  Tii/(iif  v.  Spurket,  2  Sir.  iiOa. 

1, 61 .  &  C.  (6)  See  Vol.  1.  .!»>. 

fWan  V.  Porvy,  1  Ld.  Kayra.  182,  ic)  DtrngloM    v.   YaVop»  2  Burr.  722 : 

Comh.  307.  8.  C  Erant  v.  Thomtu,  2  Str  R.^^. 

I  Btirfv»u(h» yi.  fiteneru.STtumt.  HM  i  tri)  See  ante,  1115:    Thorp  v.  Uwk,  1 

m    V.    NieheUon,   6   Taunt.   45;    1  Dowl.  501. 
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JIM  JmmliM;f€^ 


WAWt  t. 


mBomM(^),  Mod  Ihb  tlthMdhi  miiiiiwtic  lUmm  h 
iODMttlad  and  ratDia0d(/) ;  «mI  ^ribon  lk««ihi>rfMl 
giua pwmtiiii^  ft mmj  be  amiMiBii  !■  all OMiri 


amendmawt  of  an  acilinal  ^Rnii  troald  ba  allaiM4l|) :  i 
anwndmwit  win  ba  alliwra^allbaairii  thatwdm 


Flaadada).  Aadidma  thTiailgmMof  >lrtiiiiii 
mktfBmoi  to  nvive  a  jvdbnwi*  abtaiaia  ty  Aili 
belbfo  Uabwkniplcj^bvt  aadtlidi  tonakaOMdkM 
a  €»-pIaiiitiC  tha  aoort^  tlMM^b  aftv  iBWi JilMdp  dl 
amendaMttt  W  inwrClaff  hia  1MBM»  with  UEnfyti  * 
dant  to  pUad  ib  m&m{i).  Boi  tba  aoail  bva  mI 
aUawaMM/MMff0iiare€(N||BiaHioaoff  bail  to  bifl 
In  ofder  thai  tbe  bidl  iMchifiiTa  a  teilMrMiMtaMl 
ptmoipdrA).  b  tUa  oan,  tiiaraiBN,  and  ia  dl  a* 
whm  laaTe  to  aMDd  wfll  Bot  ba  gmrted,  tlia  fUril 
iMiaeoid  ba  plaadad,  duniUaMTata  raariitlitiirit 
D«M  Ift]Md«feiidHii|kadtotli*a0irv>Ma^ 
^^^■piaoaad  to  trial,  afUr  vaidiet  all  fafactn  \m  hmmkm 
\jltBL  «.  14L  and  dafiMte  both  in  lonii  and  Htata 
&.l»tf.l3:  tfidthadflfeeliaidadaftarvndkAbjliJ 
an  now  aidad,  aAar  jndgnant  bj  oonfaaiion  cr  M 

WMtoTEmir,  -    ^Hi^  cf  MStt^^  ^3  A  Wilt  of  oTior  waa  not  ibm 

^e.  commoB  mw  (m)  ;  but  now,  by  the  5  69^.  1,  c.  18»  all  viHi 

^^^JJ^ect  wherein  there  ahall  be  any  variance  from  the oiiflii 

or  other  defect,  may  and  shall  be  amended  and  mide  i 

to  such  record,  by  the  respective  courts  where  sad 

error  shall  be  made  retninabk.    Therefore,  wheni 

erm  was  brought  jointly  with  one  who  shonld  not  1 

joined,  the  court  allowed  the  writ  to  be  amended  b] 

out  his  name  (a).    So,  a  mistake  in  the  name  of  ei 

parties  has  b€«n  amended(o)  ;   in  another  caae  tbf 

amended  by  adding  partiesQ^)  ;  and  in  another,  b 

even  the  description  of  the  form  of  action  (9).    Bat 

writ  is  returnable  before  judgment  is  given,  this 

which  cannot  be  amended  (r). 

<w*^  According  to  the  statnte,  the  writ  is  to  be  amend 

°*^  court  in  which  it  is  retninable ;  yet  this  aeema  to 


(5)  B»«iiM(l  ▼.  Jeeo,  9  Ent.  316  :  ne       (n)  «.>w«  Mmmmm  n  \n*\y 
JRktW'J' V.  ftrttj  8  a  ^  P.  275,  and  the    8  Str.  8»:  PIik.  SM:  1 

a  W.  34S;  4  Doiri.  67.  "--t^  •   rm\^hl   9  W^STl 

iSSl  V^r^l  '^  !?**°*  *^  ^IM  :  Ant  t.    tec  Baker  ▼.  Hmttr,  1  Dot 

(/»  Sj»  6  B.C.  Ahr..  Sck  Fa.  D.  SSt'i  L2£S^»iX 
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MR  tile  wigjnal  rMord,  and  not  a  tnoscript  merelj,  CH*r 

r«d  into  soch  ooitrt ;  and  therefore,  upon  a  writ  of  error 

•Qnaen'i  Bench  to  the  Exchequer  Chamber,  it  was 

that  the  writ  ahouU  bfi  amended  in  the  Court  of 

I  Bench,  where  the  origiiM  record  hiy  (#). 

iMunding  a  writ  of  error,  new  bail  must  be  put  in  to  Bail  on. 

■ied  writ^  in  the  court  bdow  (l).    The  amendment  in  co«t>  oL 

B  II  now  allowed,  as  a  matter  of  course,  vdthont 

I;  bit,  if  the  rule  be  also  to  amend  the  assignment  of 

kii  upon  payment  of  costs(i;). 

t  court  give  the  defendant  in  error  leave  to  amend  Ameodnwnt 

M  record,  after  the  plaintiff  has  transcribed,  they  "^ '^""^''p^ 

0  order  the  same  amendment  to  be  made  in  the 
A(|f).  Or  if  there  be  any  error  in  the  transcript, 
nm  the  mispririon  of  the  derk,  the  court  will  oraer 
tor  to  amend  it,  and  order  the  record  below  to  be 

1  before  him  for  the  purpose  of  his  making  the 
eat  by  it(«).  And  where  the  clerk  of  the  errors 
Dsudea  the  transcript  himself  in  such  a  case,  without 
er  from  the  court  to  that  effect,  and  after  the  defect 
nuMcript  had  been  assigned  for  error,  the  Court  of 
Bench  refused  to  order  the  transcript  to  be  restored 
kite  in  wtuch  it  was  when  the  plamtiff  assigned  his 

he  amendment  of  an  assignment  of  errors,  see  2  Mod.  or  \m\m. 
IB.288.  -Sir 

WII.1   Writs   of  execution  may  be  amended  for  a  Execution, 
n  of  the  clerks,  by  the  8  JJ.  6,  c.  12 ;  and  the  court  f "Jg^JjJLi^ 
»rdingly  allowed  them  to  be  amended  in  the  teste  {b)y  a'^how. 
)tnm  (e),  the  names  of  the  parties  {d)y  the  sum  re- 
by  the  judgment  (e),  and  tne  like^/),  even  after 
e  been  executed  (V),  and  after  a  rule  nisi  obtained 
aside  (A);  and  uiis   even  as  against  the   bail  (A), 
irment  of  costs.    So,  if  a  fieri  facias  or  ca.  sa,  be 
to  the  sheriff  of  another  county,  instead  of  a  tes- 
e  plaintiff,  upon  suing  out  such  a  fi,  fa.  or  co.  sa.  as 
drrant  the  former  one,  if  it  had  been  a  tesUUumy  get- 


r.itiiiWiiiii,28tr.887t  TWI^  plaintlii:  (Id.) 

iL9B9i  am Smokr.MaMode,  {d^  Thorpe    ▼.    Hook,   J    DowL   fiOl: 

aa.  Madct0  ▼.  Smith,  4  Taunt.  3SS:  Ifeion- 

V.  r«nlir,  9  W.  B1.  1007.  Asm  r.  Loir,  ft  T.  R.  977. 

r  ▼.  Merrttt,  9  8tr.  908;   9  («)  Larocht  v.  Wtubnmgh,  S  T.  R.  737: 

BB7i  Fitsg.  90R>  &C  AmeU  v.  fVeathert^,3  DowL  464;  1  C^ 

r  ▼.  MArrtf.  FitM.  SSB.  M.  ft  R.  831,  S.  C 

her  ▼  DamMr»  4  M.  4fc  Sel.94.  (/)  See  Shaw  ▼.  MaxtceU,  6  T.  R.  4fta 

»▼.  Pmd0r,  1WU«.  337:Me  ifr)    Thorpe   v.    Hook,    1    DowL   .Wl: 

mhr.  Id.  303:  De  Ttut^t  v.  M*Cormaek  v.  Motttm,  1  Ad.  &  Ell.  331 : 

*  B.09;  6  Moore,  13ft.  S.C.:  AmeU  v.  Weatherb^,  3  DowL  464:  1  C, 

r.   IfeDtflfc.  3  Blng.  334;  11  M.  ft  R.  831.  &  C.    In  M'Cormack  v. 

&C  Melton,  the  pJaintifT,  having  recorered 

0  V.  Arifay,  I  M.  ft  Se\,  939.  3SI.,  arroted  the  defiendant  on  a  co.  «. 

oarf  T.  DuMbor.  1  DowL  903:  for  341.    The  court  refused  to  discharge 

Cmmmbtf,  9  Burr.  1188:  tee  the  defendant  out  of  custody,  and  allowed 

iaISfe,  1  Seott,  78;  3  Dowl.  the  proce«  to  be  amended  by  inserting 

mt,  1185.  the  true  sum.  It  not  being  shewn  that  the 

«  ▼.   Hoelr,   fiOl :    Hunt  v.  Tarianoe  was  intentional,  or  that  the  dr- 

\   W.   BL  838:   AOthmn  v.  ftndant  was  damnified.    And  see  Motqft 

B.  ft   P.  8381    But  not,  it  ▼.  Leake,  8  T.  R.  416,  n. 

Inn  It  {HUd^arAyf.  Baker,  {h)  AmeO  t.  Wealherttf,  3  DowL  464; 

1  C.  ft  M.  611,  8.  C.)    At  aU  1  C,  M.  ft  R.831,  5.  C 
vltkmt  the  oooscBt  of  the 


113S  Jmtmimmf,  fg^  mpgrikmbt  Cmm. 


'^^■^'*  of  fha  ImMm  on  fho  loD,  aifty  Imre  kst*  to  mm 
Ibniier  writ  by  iiMMtiqg  fae  IMMmi  danti^  ^koLyW 
moit  of  ooito(t).  And  if  the  fMMM  bo  i«Md  wS 
original  to  wnmnt  it»  the  pertj  maj  emoid  the  Mb 
self  at  anj  time,  by  anbaegncntly  oninf  ovt  the  wii 
after  an  ^^jOieation  to  art  wide  the  IMMMi(/).  T 
may  be  amended  by  the  amid  of  exeeotioa  on  tf» 
(and  lor  thia  pupoee the  entiy  of  the  mwud  efiteB 
most  be  made,  and  the  nD  prodneed  in  eonrt  nt  tf»  i 
mod<m  m  made,  aee  FeX.  /•  420X  or  by  ths  leeori 
jndnient(l). 

Ae  eonr^  howercr,  nfnetd  to  alloir  an  aaandrnM 
fik,  wiwre  the  deiendaat  had  become  banianptbeiBiea 
goods  taken  in  cxecntien  nnder  the  writ,  becnaat  the 
ment  would  piv|ndiee  the  righte  of  third  pefeone;  nan 
amigneee  and  tlie  other  creditors  (m).  Andwlmethi 
ant  died  bclbie  the  applieation,  the  Coort  of  Coam 
refnaed  to  amend  m  Jkri  /meias  by  inserting  the 
clanse(fi).  Where,  by  allowing  the  ameBdment  of  i 
the  bau  would  be  fixed,  the  conit  wonld  gire  the 
<^portnnity  of  freeing  themselTcs  (o). 
Ho^aamttut  It  may,  periiapa^  be  nictesanr  to  ndd,  that  the  iti 
^  **  '^  jeofiuls  do  not  extend  to  writs  of  execution. 

Re-       Sker^^s  R<tMrmJ]  As  to  aUowing  mn  amendment 
8ee  amtfy  IV.  /.  413.     The  court  hare,  under  peculiar 
stances^  ordered  the  return  to  be  amended,  without 
aent  of  the  :»heriff  (^). 

Bmle$ofComrt^  Ordtrt^  Ar.l  If  a  rule  or  order  of  1 
be  drawn  up  wti>ii^  hx  mi^ake,  the  court*  upon  ap] 
will  Ireijuently  order  it  to  be  corrected  (^).  In  one  cm 
the  chrutiAD  jind  5uniame  were  tnii»p<Med  hx  rax 
an  order  of  reference,  the  court  allowed  the  raista] 
amended  (r).  But  the  court*  in  a  more  recent  case 
to  allow  an  auiendment  in  a  rule  for  Mttins  aside  an  a 
^Ifeere  the  delect  in  a  rale  i»  attributable  \o  the  offici 
court,  it  will  be  amended  wiih^Mxt  co(>&f(f}.  The  t 
no  juriddicti*>n  to  amend  an  order  of  Sui  Prim  un 
been  made  a  rule  «>f  court  (a).  Ako,  the  court  are  n 
bv  the  literal  terau  of  the  rule  cranted,  but  may  i 
rule  abriulute  in  what  amended  form  they  plense,  a 
stantiADy  to  effect  the  object  for  which  tike  rule  w 
ed(x). 

AJUoKksJl  It  aeemzi  thac  an  aiSdarit  mny  be  an 


3  T.    R.    0««1  111.  JL  C 
~    ""  «  BiBip  ST:  3       laJjPhg  aa»»?L3t  < 
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mtUsr  of  form  (jr).  And  in  a  late  case,  where  the  names  of  Chap,  x 
m  deponents  were  omitted  in  tiie  juraty  through  the  inad-  ^'"•'' 
■teiioe  of  the  judf;e's  derky  the  judge  allowed  an  amend- 
fetnt  («)•  If  there  is  a  defect  in  intitlmg  affidayits  produced 
m  diewing  cause  against  a  rule,  the  court  will  sometimes 
^  the  rule  to  he  enlaigedy  in  order  that  the  title  mav  he 
~  (a).  And  in  a  recent  case,  the  title  of  an  afficuvit 
1  a  rule  had  heen  ohtained  was  allowed  to  he  amended 
pt  Mjinent  of  costs,  the  opjposite  party  having  leave  to  file 
HftTits  in  reply  (b).  If  the  affidavit  he  re-sworn,  it  seems 
liii  it  can  only  take  effect  from  the  date  of  the  new  jurat  (c). 

_M  Sat  Atmhn  t.  Ormngv,  1  H.  ft  W.       (a)  Andkrmm  ▼.  Ett,  3  DowL  7^  Me 
iKvlMvUnhcldtDbaBO  ol^cctioo    Dmrlm  t.  Skertoek,  7  Powl  flW. 


ym  ■Odavtt  tbat  Cha  words  •*  befim  (6)  Rmx  ▼.  Wmwiekahim  JimMom,   5 

In  Ae  Mmt  van  atruck  out,  and  DowL  382:  laa   Davitt  ▼.   8ktrioek»  7 

"If  iMaoulf  ioaanad.  DowLflet. 

S  JEc  fw  amUb,  9  DowL  SO?.    Ai  to  (e)  Saa  Waodr.  8ttphm§,9  Mooia,  3M. 

"      in  tbe  Ezah.  aaa  1  Tyrw.  Ra|».  per  > 


iim 


<^BAPTEB  ZXKL 


lias. 

1162. 
Wktn  Hwmr^l  AfuM,  IIM. 

1160. 
2.  TktPMiUM  </,  1162* 
Jy  wAoM,  ill. 


Mtfet 


4«^ 


litt. 


1167. 


S.  JKiwidiw^kr  OmI^  ift 


Book  nr. 
Past  i. 


1.  Suoutet  and  Ride$  OB  to. 

AT  common  law,  neither  the  phuntiffnor  the  defendant  m 
entitled  to  costs.    In  all  actions,  howerer,  in  which  ' 


Nowalkmcd 
by  Statute. 


CoitanoCat 

mooLaw.°"*"  ^^^  recoverable,  the  plaintiff,  i/  he  had  a  Terdict,  was  in  l^ 
feet  allowed  his  costs;  for  the  jury  always  computed 
the  damages.  But  the  defendant  was  wholly  without 
for  any  expenses  he  had  been  put  to,  if  he  had  a  Terdid^ 
the  plaintiff  were  nonsuited,  the  amercement  to  whi^  Al 
plaintiff  was  subjected  in  such  a  case,  pro  falsa  duwmn  fl% 
going  entirely  to  the  crown. 

This,  however,  has  since  been  remedied  by  statute.  BlfitaL 
Gloucester,  (Q  Ed,  1,  c.l ),  the  pUunHffy  in  all  actions  in  wUA 
he  recovers  aamages,  shall  also  recover  against  the  defendoft 
his  costs  of  suit  (a) ;  which  statute  extends  to  all  cases  in  wlidl 
single  damages  nave  been  given  hy  a  subsequent  statntef^l 
and  also  to  cases  where  an  action  is  given  to  a  party  mevedtc]^ 
but  not  to  actions  by  a  common  informer(a).  The  dicia- 
stance  that  the  plaintiff's  cause  has  been  conducted  byflM 
who  is  not  an  attorney,  does  not,  in  general,  deprive  tbt 
plaintiff  of  his  right  to  full  costs  against  the  defendants(«)> 
As  to  de/endantSy  they  are  also  now  by  stat.  23  IT.  8;  sm 
4  «/ac.  1,  entitled  to  costs  if  they  have  a  verdict,  or  tf  tk* 
plaintiff  be  nonsuited  after  appearance,  in  all  actions  in  irkoA 
the  plaintiff  would  be  entitled  to  costs  if  he  recovered  (/)• 


(a)  See  Oarkmd  ▼.  JekyOt  S  Bing.  S90; 
9  Moore.  620,  &  C 
(6)  Jackmm  v.  CblMwarth,  1  T.  R.  73> 

(c)  Cremvett  v.  HoffMon,  7  T.  R.  268: 
Moffor  Ac,  ofP^mMOh  v.  Werring,  Willet, 
440:  Shore  v.  Madittm,  1  Salk.  806:  CM- 
iMV  <^  Ph^0iekuu  v.  HarrUon,  9  B.  ^  C. 
8Sf4i  2  Bac.  Abr.,  CotU.  E  3:  Waard  ▼. 
SMU.  1  H.  BL  la 

(d)  Shore  V.  ModUten,  I  Salk.  806:  and 
m  IFilkinMn  v.  AIM,  C«pav>  ^B^  ^^^>i^ 


N.  P.  194:  Wmir,  AMi;  1  H. BLMl  _ 
(e)  Rmier  t.  mtmm,  3  Bfew-  9:  If 
Moore,  961,  &  C*  Ammt,  t.  MMV  J 
DowL  ISO:  Bafkif  ▼.  neaqMm  t  B^ 
065:  may,  Jfll»,ld.flB6:  jirffiirIM 
▼.  Dmehmm,  3  Y.  ft  J.  M:  mH,  V«L  L 
35:  and  tee  IViflwwii  v.  P^mK,  3  Ik^ 
4fc  Se;  195:  Mmkim ▼.  inhflav.4H.4M: 
Hmmplum  ▼.  Haremr.  U.  Sta 


'CoBi9  on  Verdict  for  Piainiif.  1 139 

But  the  statute  of  Gloucester,  giving  costs  to  the  plaintiff  in  Cnxr.xxxu 
ll  cases  where  he  recovered  damages,  as  above  mentioned,  was  j^ot  ^[ji^^  ' 
fe^md  to  have  the  effect  of  encouragingt  suits  for  very  trifling  to  puintiir  in 
^nsps;  and  the  legislature,  therefore,  were  obliged  to  interfere,  <*'t**n  <•*»• 
Bd  have  in  some  meaMire  remedied  the  evil,  by  enacting  that 
Tthe  plaintiff,  in  certain  cases,  recover  less  than  40s,  damages, 
le  shall  be  entitled  to  no  more  costs  than  damages.    The  sta- 
vtes  making  this  provision  shall  be  mentioned  pJEirticularly  in 
lie  oourfae  of  tlie  present  Chanter. 

Having  made  these  few  ooservations  upon  the  subject  of 
MtB  generally,  and  observing  that  the  costs  of  particular  ac^ 
ions^  and  in  particular  proceedings,  have  for  the  sake  of  con- 
"CDiKiice  been  treated  of  under  the  respective  titles  throughout 
hb  Work,  we  shall  now^  consider  the  following  branches  of 
he  subject  which  have  not  elsewhere  been  particularly  no- 
losd:  rtr. — 

Om  Verdict  for  PlainHjf  J]  The  general  rule,  established  by  Aftnr  Verd'ct 
he  statute  of  Gloucester,  as  above  mentioned,  is,  that  the  plaintiff  '"'"  I''*'"'*""- 
»  entitltd  to  hit  cats  in  all  cases  where  he  recfivers  damapes.  *"  ^«n«aL 
[lie  operation  of  this  rule  is,  however,  in  many  cases  modified 
ty  subsequent  statutes;  and,  first — 

By  4l^%Rl.  c.  C,  s.  2,  if  in  a  personal  action  "  not  Wing  for  Where  Jud^e 
HBT  title  or  interest  of  lands  {g)y  nor  concerning  the /r^^^oW  or  JTtw'lj' 
tJuriUmee  of  any  lands,  nor  for  any  battery y*  it  shnll  1)c  cer-  11.2.  that  D^bt 
ified  by  the  judge,  (not  the  sheriff  or  judge  of  on  inferior  court  [JjJJj^y** 
xyiog  under  the  3  4'  4  ^^*  ^y  ^*  ^^'  '*  ^7 (A),  nor  on  a  writ  of 
aquiiy  (t),  before  whom  it  shall  be  tried  (it)  ),  that  the  debt  or 
kmages  to  be  recovered  therein  do  not  amount  to  4(1^.,  the 
"^  iImU  kave  no  more  eoata  than  damasea,  but  less  at  the 
of  the  court (/}.  The  object  of  tiie  statute  was  to 
triflilig  salts  to  inferior  courts,  or,  in  other  terms,  to 
pRvcnt  ikm  bringing  of  actions  whjch,  in  point  of  prineij)lc, 
ought  not  to  be  commenced  at  all(m).  It  has  been  holden  to 
Vtply  to  all  personal  actions  not  expressly  excepted  from  it  (ii). 
area  in  actions  upon  statutes  giving  the  plaintiff  '*  full  costs 
of  suit,"  the  judge  may  certify  under  this  statute,  which  will 
lure  the  effect  <»f  giving  the  plaintiff  no  more  costs  than  da~ 
i^ge9(o).  In  an  ai-stion  against  an  attorney,  where  there  is  a 
vodict  for  less  than  40«.  damages,  the  judge  may  certify  under 
this  statute,  although  the  defendant  could  only  be  sued  in  the 
Vperior  court (/>).  And  he  may  certify,  though  one  of  tlie 
Eefendants  suffer  judgment  by  de&ult(^).    And  although  tiie 

\g^  A  right  to  take  watrr  flrom  a  well,    binmm,  2  Str.  1233: 1  Wilii.  <13,  H.  C:  Hoto- 
f  Tsaaan  of  tbe  occupation  of  a  dwell-    ani  v.  CheMn,  Say.  2(jU;  Dandy.  SeJrton, 


fJuNiw,  and  for  the  more  convenient    3  T.  R.  37. 

enpadon  thereof,  uan  mtcrest  In  land.       (m)  Per  Bttmuffht  J.,  bi  Ptiebum  t. 


▼.  Beimeit,  5  Ad.  Ac  FJ.  377)-  Cihmm,  8  Moore,  •WM^   Gilb.  C.  P.  :!f)l. 

fh)  dBridgg  V.  Smkh,  4  Dowl.  BB3i  1  {n)  See  Dand  v.  Setttm,  3  T.  K.  37: 

.  ft  W.  087,  S.  C  Pyebntm  v.  G'Unrmi.  8  Mfioie,  450,  and  the 

J  I)  pranArtycr  v.  RfcAarAnr},  1  Ad.  k  caie»  infira. 

L  75;  Arory  t.  Hvimm,  5  Dow).  558:  (o)  InHna  t.  KericHM,  5  B.  &  Aid.  TfHh 

warn  V.  Bamd,i  M.  Ac  W.  813;  5  DowL  1   D.  &  K.  413,  &  C:   we  Simj,mm  v. 

A.  S.  C  HurdU,  3  M.  &  W.  85;  .1  Dowl.  3i»4,  S.  C. 

(*)  Thcftfare.  on  a  trial  before   the  (pi  Wright  v.  Kuttatt,  10  B.  fr  L\492; 

flriff.  where  a  verdict  ia  giTeo  for  len  6  M.  &  R.  4M,  8.  C,:  and  see  Piftbum  v. 
1  4Qi..  the  court  haft  no  power  under 
act  to  deprive  the  phuntiff  of  hi< 
I.    (Story  ▼.  H0dwn,  6  DnwU  558). 
(0  See  HoDock,  Vt,  S7:  Wa/ktr  r.  R0- 


an  4Qi..  the  court  haft  no  power  under    Qibmm,  8  Moore.  450. 

•  act  to  deprive  the  phuntiff  of  hi<       [q)  Hmria  r.  Xhmoen,  4  Ner,  ^  M.  63; 


9  Ad.  dr  E.  158,  8.  C. 

t3 


f.iraii  iujuiyt.Mi  rLKht.,fwiiniiiinn.v.lil,%'ii>B 
f<v.,  ii»t  comiriL^  into  qiicKtiim  (j).  Ami  n-hei 
trmjHWH  yuatv  cMiUKM^iijTit,  "nut  rnilty"  wiw 
rale  //.,  4  If.  4,  r.  .5,  t.  2,  mnd  Ue  title,  &i 
in  (lucstion,  it  was  held  that  the  judge  mi^ht  i 


in  question,  or  if  a  hattery  be  admitted,  the  j 
lify;  or  if  hedo  certify,  the  court,  uponapplic 
till.-  inoHtcr  to  tax  the  plaintiff  liis  coats,  not< 
rcrtlfientv(j).  Thus,  where  to  treaposs  for  b 
tering  a  houiw,  the  defendant  pleaded,  let,  not. 
the  messuuiire  was  not  the  ptaintifTB;  Srdly,  LU 
and  the  plaintiff  re]ilie<l  a  demise  from  defend 
sue  was  joined,  the  plaintiff  wa«  held  to  be  ei 
eoat!!,  notwithstanding  a  certificate  under  43 
where  to  tnajiBKB  quare  clntuum  frtgk,  with 
atportati*,  the  defendant  pleaded  the  genera] 
and  satiirfiiction,  the  <]uestion  at  the  tri«l  I 
term  for  vears  had  expiivd,  and  the  jury  fon 
dirt  for  the  plaintiff,  with  damages  under  40 
rertilicd  the  amount  of  the  damages  under  th 
r.  (i,  the  Conrt  of  Exchequer  held,  that  the 
titled  to  coats  lit  inrrrmatto,  notwithstanding  i 
So,  where  to  trespass  for  breaking  and  ett 
stable  and  tjiking  a  horne,  defendant  pleaded  " 
that  the  stable  was  not  the  plaintiff^s,  tutd  Ii 
u  verdict  having  Iwen  found  for  the  pkiintilf, ' 
diimiiKea,  the  iudm^  certified  under  the  Jfot. 
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pleaded  a  justification  under  a  writ  of  eapiaM{d),  And  the  Chap.  z» 
aame  in  an  action  for  an  assault  and  hattery,  where  the  battery 
was  justified  (r).  Where,  however,  to  an  action  for  an  assault 
and  batter^"  of  plain tifTs  wife,  the  defendant  pleaded  that  she 
was  not  the  wife  of  the  plaintiff',  it  u-as  held  tiiat  this  did  not 
Beceasarily  admit  the  Itattery,  and  consequently,  did  not  pre- 
clude the  judge  from  certifying (/^. 

The  certificate  may  be  eraiitea  at  or  within  a  reasonable  When  th« 
time  after  the  trial,  and  before  judgment  {g) :  it  has  l>ecn  J^y'J^** 
Ifnnted  even  after  taxation  (^).  U  is,  in  general,  final,  if  the  granted. 
judge  have  power  to  certify,  and  the  court  will  not  interfere 
with  its  operation,  except,  as  we  have  already  seen,  in  cases 
not  within  the  statute,  and  in  which  the  judge  had  no  power 
to  certify  (A).  But  it  seems  that  the  judge  who  has  granted 
the  certfficate  may,  within  a  reasonable  time,  (at  all  events, 
not  exceeding  the  first  four  days  of  the  next  term  (t )  ),  review 
and  annul  it ;  and  in  one  case,  Paiteson^  J.,  certified  under  the 
Itatiite  ;  but,  in  tlie  ensuing  term,  new  facts,  which  did  nut 
appear  at  the  trial,  being  laid  before  him  on  affidavits,  he 
Ranted  an  order  to  annul  the  certificate  {k\  In  a  later  case, 
however,  the  Court  of  Comm<m  Pleas  held,  that,  even  as- 
suming that  the  judge  luul  power  to  revoke  his  certificate 
within  a  reasonable  time,  it  was  too  late  to  revoke  it  fourteen 
months  after  the  trial  (/). 

In  asMtmpsit  and  coratanty  therefore,  the  plaintiff,  if  he  have  Eft'octor43 
a  verdict,  is,  in  all  cases,  entitled  to  costs,  unless  the  damages  J'/^^MumM 
be  under  4<lf.;  and,  even  in  that  case,  unless  the  judge  certify 
under  43  Eih,  e,  6,  as  above  mentioned. 

And  the  same  in  deht  on  simple  contract,  and  in  debt  on  spc-  in  Dcbu 

dalty,  unless  the  debt  and  damages  1>e  under  40^.,  and  the 

jadge  certify.     But,  in  del)t  on  a  penal  statute  by  a  conimou 

informer,  the  plaintiff  is  not  entitled  to  costs  in  any  case,  un- 

few  expressly  given  by  the  statute  creating  the  penalty  (w). 

And  by  stat.  43  G.  3,  c.  46,  s.  4,  in  debt  on  judgmeiit,  the 

plaintiff  shall  not  1>e  entitled  t(»  any  costs  of  suit,  unless  the 

court  in  which  such  action  shall  be  Drought,  or  some  judge  of 

the  same  court,  shall  otherwise  order;  which  statute,  however, 

extends  only  tu  actions  l)rought  upon  judgments  obtained  by 

phuntifi^i,  and  not  to  such  as  are  brought  upon  judgments  of 

nonsuit,  or  the  like  (7/).     And  in  an  action  on  a  judgment, 

Che  court  refused  to  stay  proi'eedinj^  on  payment  of  the  debt 

without  casts,  where  there  was  prot)able  ground  for  the  plain- 

tiiPs  claiming  also  interest  on  part  of  tlie  debt  (o).     The  court 

would  allow  the  plaintiff  his  costs  if  defendant  ])leaded  a  sham 

plea,  as  mil  tUl  recxjrd,  &c.  (/>).     But  where  a  defendant  had 

(tf)  AoWifM  V.  Tin,  3  M.  ft  W.  88:  6  (0  See  per  Tindal,  C.  J..  5  Bing.  N.  C. 

Do«].  liiO.  S.  C.  »ti. 

le)  Bime  v.  Daw«,  5  Ncv.  &  M.  230;  1  (k)  Awiermm  v.  Shenrin,  7  C.  &  P.5]?7> 

H.  &  W.  311 ;  3  Ad.  *  EL  711.  S.  C  (/)  IVhaOejf  v.  tViUiammm,  5  Bing.  N. 

I/)   WUmm  V.  Lainrnm.  3  Bing.  N.  C.  C.  2l)0. 

an?:  3  Scott,  (Tidi  5  DowL  339.  S.  C  im)  2  Bae.  Abr.^CostR,  E  3;  Bui.  N.  P. 

i/r)  tMiuidv.  Gore,  3  T.  R.  .IK,  n.;  Say.  333:  SAnrv  v.  Mudi$ten,  1  Salk.  2M\  IIuN 

CcMU.  18:  Vonli  t.  BofOut,  5  B.  &  Aid.  lock,  312:    and  wc  Wttodt^ate  v.  A'nofcA- 

A3R:  pr/koUcy  v.  WUHammm.  .'i  Bing.  N.  C.  buU,  2  T.  R.  154 :  namard  v.  Mou,  1  H. 

90O;  which  Me  as  to  munnable  tinie.  Bl.  1^7:  stat.  8  &  9  W.  3,  c_ll. 


I*)  Ttcimr"'  PW*.  •*  Dowl.  26B:  Own        (n)  ttennet  v.  i\ra/ff.  14  Enst,  343 

T.  Fany.  5  Nev.  ft  M.  405;  4  Ad.  ft  EL        (o)  Wood  v.  SiUrto,  1  Chit.  Hqi.  473L 

0:  1  H.  ft  W.  48S.  S.  C  (P)  Samutl  v.  Barkrr,  5  Taunt.  264. 
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i«;h  tb*  ocaiMt  of  the  nW 
pUntiff  UH  ^ito  rf  ^ 


«ntitlft  Uw  idknlw  to  cmU  in 


Thaa 


be  made  to  the  eoort  im  hatu,  va  ■  jadgB  »t  rffniVrt,"  i 

at  Nisi  Primer). 

In  trtspatg,  alio,  the  genenl  mle  w,  that  the  plunti^  ifl 
have  a  verdict,  ^sU  have  hb  ooita  of  salt,  lionerer  V"'' 
the  damages  ma^-  be,  unlCM  when  the  judge  eeriifinu 
the  statute  of  Elizabeth,  already  meutioned.    Thu  ml*  ■ 
however,  be  conndered  with  rafercao*  to  the  foUowuif 
tutee;  vii.  22  ^  23  CX  2,  «. »;  B  if  »  flT.  3,  ell;  mi  4 
IV.i(M.c.2,i.  10. 
By  2i  ^  230ar.  2,e.  9^  ia  all  MliMU  •TtreepaM,  aMaUH 
...      _.   1    .1  1  __.!         _»       !_   ^^  judge  alll 


doe*  huttery,  and  other  [iriwnnal  aatinin  '■k«ttn  Uie  judge 
^'{^tiial  shall  not  find  sod  Mrti^udarUa  baud,  npoo  ihi 
c  s,    of  the  record,  that  an  avaut  imtl  '   "  "  ' 

'"  •"  '    >r  that  the  fiMhcdd  «r  tUl« 


quealion  (#),  in  caM  the  jaCT  flue 
value  of  4(b.  the  plaintiff  «Ld  a 


ooatt  than  the  damagea  M  fbotd  diall 
statute,  as  aleo  the  21  J.  1,  e.  10,  only  i  _  _ 

awarding  more  costs  than  damages;  and  the  yuiy  not 
restrained  thereby  iiuty  give  what  coeta  they  pleaBe(J^ 
statute  extends  only  to  actions  for  assault  and  b&tt«iy,  asi  • . 
such  jietsonsl  actioiu  m  relate  to  ihe/retAold  or  to  things  but 
to  tile  freehold,  that  is,  to  cases  where  the  freehold  Miy  cut  ' 
in  queation(H).  It  doee  not  extend,  therefotc,  to  tre^aaaU 
ptTumai  chattel,  as  trespass  d»  bonii  asportali*{t:);  net 
trespass  de  bonis  atf/ortatU,  with  a  count  for  a  trespan  t*  ti 
freehold,  if  the  jjluutiff  have  B  verdict  on  both  co(uile(j'> 
on  the  ofportaal  count  onlv(;);  nor  to  trespass  for  b — 
the  plaiutifTs  dose,  and  ^impounding  his  cattle(a); 
eeemij,  to  trespass  for  entering  a  freewarren  and  lulhng  a 
(for  the  right  of  freewarren  is  only  collateral  to  the  land)(th4 
nor  to  trespass  and  assault  upon,  and  criniiiml  couverticka  ^ 
with,  the  pliiiutiff'B  ii-ife(i;);  nor  to  battery  of  tlie  plainim  1 
servant(d];  nor  to  assault  and  blse  imprisonment,  ens  i 
where  no  buttery  is  proved ;  for  the  action,  in  fuct,  i<  not  for 
trespass  or  liutt«rv',  but  for  depriving  tbu  ploIuCitl'  ^if  hi*  li-  ' 
berty(e).     And  if  any  connt  on  a  cauae  <d  action  not  witUl 

(el  Hull  V.  Pbrn,  i  DnwL  SUS.  Ttmlkt.   I   Em  US;    ^hk.  I  S&  H 

ir\  j<««  >.  Ls*(.  ac.  It  r.athnr  ia:  .tan.,  i  Vat.  us:  OMMv.ft* 


p.'isi  ft. 


,I%]k.': 


IH)  Bull  N.  P.  aWl   Tm  T.  P«iMoi,  1    »>iiHMl— .aifc  — ,.  hi^^lfla 
Butt. gUli  I  SwmL SchiL SIB, n.    lln-       |»)  Dmnw T.^kM, •  W. Bl.  lid. 
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w  statate  be  joined  tvith  one  which  is,  and  the  plaintiff  chaf-xui. 
itain  a  verdict  on  botli  counts,  the  case  is  not  ^viuiin  the  ^" 

■tote,  and  a  certificate  is  unnecessary  (f).  But  where  mat- 
r  not  within  the  act  is  laid  in  the  decUrotion  merely'  as 
■tter  of  aggravation,  or  as  a  ctms^quential  damage,  (arisinfj^ 
t  penonal  property,  &c.),  and  not  as  a  substantial  and  dis- 
act  caoae  of  action,  there  the  statute  applies  (^).  Therefore, 
I  tiaqMua  for  assaulting  and  beatinff,and  turning  plaintiff  out 
:•  room,  ^i^iereby  he  was  prevented  exercising  his  business  of 
I  attorney  there,  and  defendant  plead  the  general  issue,  aud 
laiatiff  have  a  verdict  for  less  than  40w.,  he  will  Imve  no  more 
Mta  than  damages,  unless  the  judge  certify (A^.  So,  in  an 
stion  for  assault  and  liattery,  and  tearing  tfie  plaintiff's 
iaihesy  if  the  plaintiff  have  a  verdict  for  less  than  409.,  he 
ball  have  no  more  cosU  than  damaf^es,  unless  the  judge 
ettify;  because  the  tearing  of  the  clothes  is  a  mere  conse- 
naneeof  the  battery,  and  not  a  substantial  cause  of  action  (t). 
uid  tlie  same  in  an  action  for  assaulting  the  plaintiff,  and 
M*fc^»g  the  horse  on  which  he  was  riding,  chained  in  the 
■Be  count,  the  ^ist  of  the  action  being  the  assault  and  l)attery  of 
be  rider  (J).  When  it  ap])car8  from  the  pleadings  that  the  freu- 
Mld  eatmot  eome  in  queAum^  the  statute  does  not  nf)p]y :  and  it 
nay  be  here  observed,  that  notwithstanding  by  the  new  rules 
if  Jz.  7*.,  4  IV,  4,  the  plea  of  "  not  guilt  v"  only  puts  in  issue  the 
fact  of  breaking  and  entering,  yet  as  tliosc  rules  reserve  to  the 
lafendant  the  right  of  pleading  "  not  guilty"  where  it  is  ^ivcn 
lum  by  statute,  and  as  there  may,  therefore,  lie  cases  in  which, 
nder  that  plea,  the  freehold  nMjf  come  in  question,  it  has 
been  held,  that  if  a  plaintiff  in  an  action  of  tres])ass  qtiare 
ilaamw  fregit  recovers  a  venlict  for  less  than  4<)#.,  mid  de- 
fendant has  pleaded  only  *'  not  guilty,"  the  plaintiff  will  not 
\t  entitled  to  his  costs  without  a  certificate  (it);  but,  since 
the  rale  of  7*.  T.  1838,  which  directs,  that  a  (fefendant  in- 
tnduig  to  give  special  matter  in  evidence  under  the  gencml 
iaae,  by  virtue  of  a  statute,  sliall  insert  in  the  margin  of  the 
pki  the  words  ''by  statute;"  it  may  be  questioned  whether, 
vbne  the  defendant  pleads  the  general  issue  only  without 
(hoK  words,  the  plaintiff  would  not  be  entitled  to  his  costs 
without  a  certificate (/).  Kven  in  casi^s  clearly  within  the 
ilitute,  if  the  defendant  plead  a  justification  of  the  luittery, 
tk  plaintiff  shall  have  nill  costs  without  a  certificate,  al- 
tbgdgh  the  verdict  be  for  less  than  40«.(m),  provided   the 


„  ▼.  J»Wfc,  1  Str.  545  :  HT/^Jn  ▼.  Kim-  IhUrkk  v.  Coltrriek,  A  M.  «:  W.  r^ ;    7 

llb<  3  N-  R*  471.  Dowl.  201,  a.  C:  ovprnilin^  Hutrfu*  v, 

Cfl  l^i^y  V.  Frp,  Comyn,  19:    Rfttve  Hugke*,  2  (.'.,  M.  &  K.  (».'{:  Smiffi  v.  Ed- 

•  Lw.  7  Moore,  M».  tvnrdt,  4  Dowl.  B21:  Me  K.  T.  T.  1H.'«. 

Iri  /j0«An«y  v,  Cutiper,  10  Et.  4c  C.  HSU;  (/)  S«e  the  rule,  atid  the  noteii  in  4  M. 

34  cue*  cited  i^fm.  &  W.  52R:  7  Dowl.  20-2. 


f*>  DowAmv  v.  OMpett  in  B.  SiCSH*:  (m)  Smttk  ▼.  Krf^e,  6  T.  K.  r*^:  Mnrtin 

Id  *ee  ii»mM«rv.M^<r.  1  Taunt.  .157*.  v.   VnUanee,    1    luut,  350:    Rfdridtpn   v. 

tnor  V.  MtJ^netu,  Doug.  779.  Pabttfr,  2  H.  BI.  2,  342:    Taylor  v.  AV- 

tiiCutterta  T.  T\Jlp,  1  T.  K.fl(15:  Lfrk-  rArtIb,  3  B.  &  Aid.  443:  J»hnMm  v.  \orth- 

tiol  T.  Slunnanl,  5  T.  R.  4K2:  Mettrn  v.  i/'owf,  7  Taunt.  6K!>;  1  Moore.  420.  &  r..- 

,  1  H.  BI.  201.    See  action  for  1»tMle  v.  Kiddle,  7  T.  R.  ('•.-i<» :   Iktw  v. 


Ut)  Uurmage  v.  Kembtf,  3  Bine.  N.  C.    Dowl.  B64. 
S;   4  Soott,  365;  A  DowL  478,  8.  C- 
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r!^!!J:_  held,  that  if  the  detedant  plfl^  a  &&&IV  ef  tt^^ 

trespusea  were  Toluiitaiy.  ud  a  tender  of  amad^wti 

and  it  is  found  against  liini,  the  plaintiff  ii  isni  ft 

coets^  though  he  do  not  reooTsr  40f.  dain«gss(«)«  So^fti 

cate  IS  unnecessaiy  in  an  action  of  tnuuaw  jjyeii  iktml 

whereTer  the  defimdant  pleads  a  qpecial  pies  wM  ii  I 

against  him,  whatever  he  the  nature  of  that  pies;  forlh 

must  shew,  either  that  the  freehold  osnnot  erne  ii  ^ 

in  which  case  the  statute  does  not  applr;  or  tliet  B  ii 

which  case  a  certificate  is  unnecessaiy,  tor  it  wsoli  k  I 

require  a  certificate  of  that  which  appears  afaes^^" 

cord(p).    ScL  if  the  qweial  idea  he  not  tnweaeJ^eri 

traversed,  ana  found  for  the  deflnidant,  yet  if  thefUv 

assign,  and  defendant  plead  **not  guilty**  to thiMVi 

ment,  and  it  he  found  against  him,  no  certificate  ie  DNitf 

for  though  the  ririit.  as  claimed  hy  the  pUs,  W  M| 

in  fiiYOur  of  the  defendant,  yet  the  iq^cabiEty  of  M  q 

the  treqiass  complained  <^  is  put  in  issue  hy  the  MV  i 

ment  and  plea  thereto;  and,  therefore,  it  a^pesitbytti 

record  whether  the  freehold  come  in  questton  or  Mt!' 

indeed,  it  be  quite  manifest,  from  the  natare  of  thij> 

new  assignment,  that  the  matter  covered  by  the  pe 

longer  at  all  in  question;  as,  where  the  plea  set  out v 

of  way  by  metes  and  bounds,  and  the  plaintiff  new  i 

extra  riam,  so  that  the  extent  of  the  way  was  sdntt 

In  caries  of  this  kind,  therefore,  if  defendant  is  not  cc 

succeeding  on  the  new  assig^iment,  he  should  suffer 

ment  b v  default  thereto ;  and  if  he  has  pleaded  **  noA 

to  the  declaration,  he  should  take  care  also  to  withdi 

plea  so  far  as  the  same  can  relate  to  the  trespass  i 

signed ;  for,  if  he  did  not  adopt  the  latter  course,  and 

were  found  for  the  plaintiff  on  the  general  issue,  thf 

would  be  entitled  to  the  pogtea  and  the  cenerai  co 

trial,    notwithstanding  defendant   succeeded   on   hi 

pleas (*).     And  where,  to  an  action  of  trespass  oiiar 

/ret/it^  the  defendant  pleaded  "not  guilty,     and  juf 

under  a  right  of  way,  issue  was  joined  on  the  pla 

guilty,*'  the    right   of  way  was  traversed   and  ia 

thereon,  and  the  plaintiff  new  assigned,  and  defends] 

judgment    by   default    thereon ;    a    verdict   was 

plaintiff,  on  the  issue  of  "  not  guilty,"  with  U.  dai 

40s,  damages  on  the  new  assignment';  and  a  verdict 

for  defendant  on  one  of  the  justifications ;  it  was  helt 

Plaintiff  was  entitled  to  the  eeneral  costs  in  the 
[ad  defendant  withdra^-n  his  plea  of  "  not  guilty**  1 
pass  newlv  assigned,  then  the  defendant  would'hav 
the  general  costs  of  the  cause,  and  the  plaintiff  on] 


ta'S^.S' Jiff's *••"••-•«--  !!~*p^»cri 

Y.  AiMaflbt  3  BL  fr  AM.  Aj».  ,  >^ .^^T     .  Vi*  ^^T'  ■^•^'■w*  A  akai 

n.,  «h«d.         ***^*^'***"*^«^    fciirf  ▼.«*•».  SB.  a  AiQl 
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It  was  form^ly  holden,  that  if  a  view  cwA».xm. 
le  cause,  it  had  the  same  effect  as  a  plea  of 
(f) ;  but  it  has  since  been  determined  otherwise, 
e  circumstance  of  a  view  does  not  necessarily  shew 
tie  is  in  question  (jir^.    But  although  a  particular 
within  the  statute,  ^as,  for  instance,  an  action  for 
1  battery  together  witn  a  false  imprisonment,  with- 
of  justification  (;)  },  yet  if  it  be  within  the  stat. 
6,  mentioned  ante,  1130,  the  plaintiff  may  be  de- 
costs,  by  the  judge  granting  a  certificate  under  that 
).    It  may  be  necessary  to  add,  that  the  statute  of 
loes  not  extend  to  inquisitions  upon  writs  of  inquiry 
Aae;  therefore,  if  judgment  go  by  default,  the  plamtiff 
entitled  to  his  costs,  though  the  damages  be  assessed 
haa  AXU.{b).    The  certificate  under  that  act  may  be 
out  of  court  at  any  time  between  verdict  and  final 
m,  or,  at  all  events,  within  a  reasonable  time  after  the 

^be  preventing  of  wilful  and  malicious  trespassefy  it  is  whfer*  the 
i  by  Stat.  8  J^  9  H^.  3,  c.  11,  *.  4,  "  that  in  all  actions  of  iSd«K*9** 
*>  tobe  commenced  or  prosecuted  in  any  of  his  majesty's  w.  3,  c.  ii. 
*^  of  record  at   WesUniruier^  wherein  at  the  trial  of  the  ^^^^^  ^  • 
it  shall  appear,  and  be  certified  bv  the  judge  under  his  wilful  and 
^^pon  the  back  of  the  record,  that  the  trespass  upon  maikykwu. 
;ll  any  defendant  shall  be  found  guilty,  was  wilful  and 
'^Mitf,  the  plaintiff  shall  recover  not  only  his  damages,  but 
'  kis  full  costs  of  suit,  any  former  law  to  the  contrary  not- 
^^lUnding "((]?).     Where  the  trespass  has  l>een  committed 
^  notice (e),  the  judge  usually  certifies  under  this  act^/^ ; 
I  it  is  perfectly  discretionary  with  him  to  do  so  or  not(^); 
I  i^  will  not  certify  if  it  appear  that  the  trespass  was  com- 
led  for  the  purpose  of  asserting  a  disputed  right  (^).    The 
ificate,  in  tnis  case  also,  may  be  granted  out  of  court  at 
time  between  verdict  and  final  judgment  (A), 
y  the  4  J!f  5  W,6^M.c,  2f3,  s.  10,  if  any  interior  tradesman,  4  &  5  w.  a 
mtice,  or  other  dissolute  person,  shall  presume  to  hawk,  JJL^^'^' 
t,  fish,  or  fowl,  and  shall  be  found  guilty  of  trespass  in  iSaw.  • 
lug  upon  other  men's  land  for  that  purpose,  the  plaintiff  ^  ^ 
ich  action  shall  recover  his  full  costs  of  suit,  although  the 
iges   be  under  40^.  (t).     But  that  act  is  now  repealed 
be  M  2  W.4,  c.  32  (the  Game  Act). 

actions  on  the  case  for  torts,  the  plaintiff  is,  in  general,  in  Actio 
led  to  his  full  costs  of  suit  in  all  cases,  however  trifling  '*"  ^'^ 
lamages  may  be,  unless  the  judge  certify  under  the  above 


▼.  Joknmm,  9  B.  &  C.  613:  2  B.  ft  C.  (SI.  5.  C:   lee  HrhaUe^  v.  IVU- 

Mr  T.  Dale,  1  Dowl.  412.  Hammm,  5  Bing.  N.  C.  WO,  per  Doean- 

MCmmpeler  v.  JDomm,  2  Salk.  665;  fttet,  J. 

Raym  76,  S.  C  (tf)  See  Datrhehr  v.  BifOf*  3  WUs.  325. 

FMnf  V.  HUt,  11  EMt,  184.  {e)  See  Hullock.  M  1090. 

yriij^   r.  Kimmd,    2  New   Rep.  (/)  Set  Repnafdr,lSduxtrde,(tT.R,  II. 

(r)  Good  V.  fVatkitu,  3  EaNt,  485w 

BHmw'  ▼•  BoirgtH.    2    Bing.  XO:  ih)  PFboOy  v.  IVhiHv,  2  B.  &  C.  50ii; 

V.  Smee,  1  Harr.  k  W.  311:  3  Ad.  4  D.  &  R.  147.  &  C.:   Gundrp  v.  Sturt, 

711 ;  3  N«v.  fe  M.  2a»,  8.  C:  amte,  1    T.  R.  63S;    Switmerttm  t.  Jarvie,  6 

Dl:    BmeUiHf  ▼•  TW.  3  M.  ft   W.  T.  R.  12. 

DowL  159,  &  C;  PwrmU  t.  Yewtg,  (0  See  Btutm  ▼.  Mingaif,  2  Wlk.  70: 

vl.  317.  VMutt  T.  HeU,  2  W.  BL  »t\ :   W^kkam 

BulL  N.  P.  3BSL  ▼.  WaOter,  Barnes.  125;  HuUock,  84  to  10; 

▼.Mpi«pm,4D.  ftR.156;  Deteon,  O.  L.  190. 


The  BUtntc  Iioiretvr,  only  natnina  the  tm 
inotT  costs  than  d&ina«;es;  bnt  the  jnir  nv 

thi'trbv.  r    .         .     ..  1 


the  Jcienilant  lucitiMlB  on  the  ^nei 
■Mt  dqnive  the  ptuntiff  of  the  casta  of*  fJ 
which  has  Wmi  found  for  Um  ('). 
«  Inannction  for  an  a^rimitnmaU  of  a  p^tm 
r.  83,  A  3,  viiMU,  ■*  thai  if  any  «rU«B  at  I 
rquity  for  an  orcoant  ihaU  be  bmoihl  in  m 
iiifriiurratnit  of  nidt  lettcn  («tctit  bmt 
tfTiint«>l,  or  any  >nr*  /arimi  va  tv^xal  xkIi  I 
if  a  vmdirl  nhal)  pM  (or  thr  {xMaDIM  «r  I 
Enal  decree  or  ikmtal  nnter  sfinl)  b*  mb4i 
upuu  the  merits  at  the  wit,  it  aLall  be  In 
hrfnw  whotn  MKih  Mtioa  b)m]1  be  iried  tote 
or  the  jnd^  wfc*  *lkaU  make  ach  4MT«e  i 
certiCmte  ondor  h*»  luwd,  that  tk»  tnlUiiy 
tn  ^meuDU  smtv  hiii^  whnk  Tvm<i  at  cni 
in  «tUmw*  1m  aR}r  oUur  nit  or  aedon  what 


tfcall  tcorfTC  tnhk  «i 
Huw  tfaM*  tiM  tax^  cMte,  nidtas  lh»  J( 
wcood  ar  otliar  deow  nt  av^ltc,  or  trrinf  H 
artloDL.  ibll  Mrtify  th«t  W  «a|Al  ant  bo 
coaa."  Aii4ih«NxthaetiMartbaMnM« 
•aj-actimi  b«M|^  to  Uingur  th»  lU 
iMSm  pUMi,  ta  hxkBf  IW  oaMi  Ut««a^  n 
u  the  part  «r  MKfccaMwkkfc  bH  bMS  a 
whidirfi^feHrtiSBrllv^tfa  j«%a  fcdhE 


CoaU  OR  Verdict  for  Piamt^.  1 14> 


bat  the  deftndoat  obtained  a  verdict  on  one  Issue  CMAP.zni. 

jd  the  entire  oAuse  of  action,  it  was  hvld  that  the 

'  entitled  to  six-sevenths  of  the  costs  of  copying, 

,  &c^  those  objections,  and  the  costs  of  the  issues 

dm,  bat  that  the  defendant  vnis  entitled  to  the 

.  iswes  found  for  him,  and  the  general  costs  of  the 

n  on  statutes  by  parties  aggrieved,  the  plaintiiF,  if  in  Action  od 
A  Terdict,  is  entitled  to  costs,  as  in  other  cases,  ^<*tutei. 
M  ststnte  on  which  the  action  is  founded  be  sabse- 
the  statute  of  Gloucester  fr).    But,  in  actions  by  an 

Lthe  plaintiff  is  not  entitled  to  costs  unless  expressly 
im  by  statute  (^). 
c  the  8  49  H^  3,  «.  1 1,  in  an  action  on  the  statute  on  2  *  s  Ed. 
i£i.  e,  far  not  setting  cut  HtkeSy  the  plaintiff  was  not  ff  ^»P^  "^ 
tm  enUtled  to  costs  of  Buit(a).    But  sect.  Q  of  that  tiSiS! 
<t^  **  that  in  all  acUons  of  debt  for  not  setting  forth  of 
viMerein  the  single  value  found  by  the  jury  shall  not 
;  the  sum  of  twenty  nobles,  (i.e,  G/.  1«^.  4<f.),  the 
iff  obtaining  judgment,  or  any  award  of  execution  after 
f^ksded,  or  demurrer  joined  therein,  shall  recover  his 
of  sait.''    The  enactment  is,  it  seems^  confined  to  cases 
'  the  plaintiff  obtains  judgment  after  a  plea  or  demurrer, 
^lii  not  apply  to  a  case  where  a  defendant  suffera  judg- 
by  de&uit(6).    And  where  a  declaration  contained  three 
^ — ^first,  for  the  treble  value  of  the  tithes  of  com,  grain, 
hops,  and  beans,  not  set  out  by  the  defendant;  secondly, 
ittes  bai^ned  and  sold ;  and  lastly,  on  an  account  stated ; 
the  defendant  having  suffered  judgment  by  default,  the 
I  OD  a  writ  of  inquiry,  assessed  the  plaintifrs  damages  at 
li;M.for  the  treble  vslue,  and  the  sum  of  0/.  for  the 
B  tbXuc  of  the  other  tithes,  but  found  no  costs, — ^thc  court 
of  opinion  that  the  statute  did  not  apply  to  a  judgment 
t&nli,  but  they  ordered  the  return  of  the  inquiHition  to 
lended  by  the  insertion  of  nominal  damages  as  to  the  last 
oonta  of  the  declaration,  on  which  it  was  held,  that  c^^sts 
tnemento  might  be  taxed  as  being  applicable  to  the  last 
ounts,  without  reference  to  the  first  count (c).    So,  where 
iion  of  debt  under  the  statute  was  brought  to  recover  the 
▼Blue  of  the  tithes,  there  was  also  a  count  in  the  declaro- 
far  the  single  value :  the  defendant  demurred  to  the  de- 
ion,  but  the  parties  afterwards  agreed  to  submit  to  arbi- 
n,  and  judgment  was  entered  to  stand  as  a  security  for 
the  arbitratoTS  determined  the  single  value  of  the  tithes, 
•raided  treble  that  sum  to  the  plaintiff,  together  with  the 
of  the  reference,  and  that  he  might  sue  out  execution : 
an  application  to  the  court  to  allow  the  plain tiff^s  costs 
it  to  oe  taxed  under  the  statute  of  8  tSf  9  tV.  3,  the  court 
that  the  statute  was  confined  to  the  case  of  the  single 
y  or  damages  being  found  by  a  jury,  and  therefore  re- 


T.  Hmgue,  7  DowL  4Bk  (h)  See  2  Eacle  on  Tithw.  S31 :  Bsr- 

Vmrd  V.  av0. 1  H.  BL  10:  Ukon  ▼.  nant  it.  ATmO  H.  Bla.  WJ;  a£.k  Y. 

M,  1  S«lk.S06:  ante,  liaSL  XJ,  S.  C:  Halt  t.  H*^iim0,  7  Moon, 

1^  T.  P^ektrtB,  Moo.  »15;  1  E.  *  SWi  S  R.  &  Y.  ltiS»,  &  C. 

a  C-  Omv  ▼•  Pmkevm,  Cra  Ja.  (e)  Holr  v.  MMgeitB,  Mupm. 

L  a  T.  m;s,  a 
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ftnadtoMintandeifcr  lift  ■■pictod  tti 
penally, Init  allowed  the  eoali  to  lio  toii  am  iktm 
the  ainKle  Tafawr^).    Br  the  eommoB  lanr,  or  W  lb 

atatote  wm  not  entitled  to  eoala  in  amj  «m.  Bit 
8^9  IF.&e.  11, «.  a^  ''if  the  plaintiff  ahaDbmMi 
or  aafler  a  dJawmtinnanM^  or  a  ▼ndiei  ahaH  pas  ^ 
the  deiendant  ahall  leeofer  hb  eoal%  and  hafo 
the  nme  in  like  manner  M  afaieond?* 
The  right  of  the  plaintiff  to  eoata  in 


(Sm  /Miarl 

-  plrinWdb 


<a»Mw4aa»yhid«rf  «•  metal  Wi;'^  the  eonit,  npon  aeliaat  Ad 
«•«■*«•      that  the  d^dnt  be  allowed  hk  eoata,  if  it  be  Mil 


_^  hMriw  the  pattiia  br  affdavit,  to  te 
the  eowt,  ttat  the  plaintOT  hnd  not  any  "mm 
probable  caM»"  ibr  holdiv  the  di iiinilMif  to  U 
amount  aa  afiiremid;  mid  n  the  eonrt  make  a  lih 
tothie  effect,  the  pInntiffahaB  thoe^pen  be  dtaM 
aniqg  out  cxeention,  eirrptiny  fcr  the  cjupB»ef  lb 
eovered  by  him,  above  the  ooita  taaced  §n  tlie  dda 
if  the  co0te  Used  for  the  deieiidant  cxoecd  the  aan  i 
by  the  filuntiff,  the  ddcndant  may  baTe  ezccalin 
excess  (/).  It,  for  instance^  two  pmons  be  matad^ 
ed  to  eech  other,  and  one  of  them  hold  the  othtt  ti 
the  whole  amoont  of  the  debtor  «de  of  the  aicoaii 
of  for  the  belanee  merelT,  the  covit,  npon  appfiei 
allow  the  defimdant  Im'coas  nndcr  tfia  fltntnle( 
wheie  the  plaintiff  censed  the  defendnt  to  be  « 
1,123/.  when  he  Imd  meow  of  knowiw  that  oaly 
dne,  the  comt  allowed  the  defendant  his  coiii^  ti 
accounts  w«re  complete  (A).   And  the  same,  where  ti 


ant  was  arrested  for  86/^  and  the  plaintiff  recoreeed 

of  action  m 


ani  it  appeared  that  the 

damaim,  for  which  the  defaadant  ooglit  not  to 
arrested  (•}.  And.  where  an  attomer  held  lus  A 
for  5^01^  b«t  his  bill  on  a  nfecnce  fir  tuadon  wi 
29^«.  the  coort  on  an  application  nnder  tl»i«  afatnir 
to  the  master  to  ear,  whether  there  WW  icMOi^bfe  m 
OHue  for  hoMinfr  the  dcfoadant  to  bmlfordOOL^a 
mm^r  s  leportinK  in  the  necatiTc,  the  cowt  dowfd  * 
^t  his  costs  (^).  Ssi.  where  a  delendant  WW  holdcB 
theaaaoiuit  of  bonrd  aal  lodeine^  chniccd  nt  the 
per  week^  anl  at  the  trial  it  ma  prowd^that  the  n 
expi««ly  axNed  to  chance  at  the  lase  of  U. 
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there  wbb  a  vodici  accoTdiogly,  the  court  upon  applica-  Chap.  xxxi 
allowed  the  defendant  his  costs  under  this  statute,  altnough  43  g.  3,  c.  «< 
[iliinti£F  denied  by  his  affidavit  that  he  had  made  any  such  *•  3. 
ementas  that  proved  at  the  trial  (/}.  So,  where  on  a  motion 
oita  under  the  act,  (the  pUiintifF  having  arrested  defendant 
6^  tnd  recovered  only  19/.)>  affidavits  were  put  in  for 
ilaintiff,  sworn  by  himself  and  others,  contradicting  the 
eee  given  at  the  trial  for  the  defendant,  and  impeaching 
redit  and  competency  of  hia  principal  witness  ;  no  motion 
beoi  made  by  the  plaintifffor  a  new  trial,  or  to  increase 
lamages:  it  was  held,  that  the  verdict  was  prima  facie 
nee  of  the  want  of  cause  for  arresting;  and  that  the 
•  eoold  not  try,  upon  affidavit^  whether  or  not  such  ver- 
VIS  well  founded  (at).  And  where  the  plaintiff  had  sold 
I  to  the  defendant,  to  be  paid  for,  half  in  ready  money, 
bilf  by  bill  at  three  months ;  and  the  defendant  liaving 
Ml  to  pay  the  half  in  ready  money,  the  plaintiff  arrested 
Cor  the  fitll  price  of  the  goods ;  the  court  held  he  had  no 
mble  or  probable  cause  for  so  doing,  and  that  the  defend- 
Hi  entitled  to  his  costs  pursuant  to  the  above  statute  (n\ 
fhm  a  builder  was  employed  in  alterins  the  defendant  s 
^  and,  during  the  progress  of  the  worx,  the  defendant 
fcomanded  the  employment,  and,  on  the  refusal  of  the  dc- 
•Bt  to  appoint  a  valuer,  the  builder  completed  the  work, 
inestedf  for  the  whole  amount,  but  recovered  only  for 
irork  done  previously  to  the  countermand,  the  court 
td  the  defendant  his  costs  (o).  So,  where  the  defendant 
ted  to  receive  the  goods  sold  to  him  bv  the  plaintiff  bc- 
tliey.  were  badly  manufacture^,  and  the  nlamtiff  agreed 
» them  back,  but  after  they  were  retumea  he  sent  them 
to  the  defendant,  and  then  arrested  him  for  the  amount, 
bintiff  having  recovered  less  than  the  sum  for  which  he 
rresfted,  the  court  held  that  the  defendant  was  entitled 
ooeiB{p),  And  where  defendant  was  arrested  for  a  sum 
pect  of  the  greater  portion  of  which  the  plaintiff  knew 
time  that  the  defendant  had  obtained  a  discharge  un- 
I  Insolvent  Debtors'  Act,  the  court  gave  the  defendant 
its  under  the  above  statute  (y).  And  where  the  de- 
fc  was  arrested  for  20/.  2s,  la.  for  goods  sold,  and  de- 
t  pleaded  his  infancy,  to  which  plaintiff  replied,  neces- 
it  the  trial  the  plaintiff  succeeded  in  proving  the  de- 
af certain  articles  only  in  his  bill  of  particulars,  and  got 
let  for  10/.  only :  on  an  affidavit  of  the  defendant  that 
er  owed  the  plaintiff  20/.,  the  court  gave  him  his  costs 
the  above  act,  notwithstanding  the  plaintiff  swore  that 
articles  in  the  bill  of  particulars  were  delivered  to  the 
int(r).  And  a  party  is  not  warranted  in  arresting 
r  for  a  debt  of  which  he  has  not,  at  the  time  of  making 

ifOfe  ▼.  HwlcMiw.  1  B.  &  C.  01 :  (o)  RumeQ  ▼.  Atkinaon,  2  Nct.  ft  M.  6G7. 

Unfty  ▼.  BUM,  9  C.  &  J.  660:  (p)  Unle^  t.  Batet,  9  Tyr.  753;  2  C.  ft 

Smith.  S61.  J.  660,  5.  C. 

ptam  T.  Gardner,  4  Ad.  ft  ED.  317*.  (o)  Lord  HwittM^towtr  v.  Heeley,  7  !>• 

r  V.  (kbem,  4  DowL  IO7.  ft  R.  36a 

r  ▼.  Pktan,  10  B.  &  r.  190;  ft  M.  Ir)  HaBantim  v.  To^hr,  1  Ntv.  6c  P. 

&  C:  we  Compertz  v.  Denton,  219;  ft  Ad.  ic  KIL  792,  &  C 


llll 

^  ^  ^11 

tto.  j^  &«;  oDifvr  a  Imt  in  of  mQM[,«Bi  Iwfiib  liftlhiiHd 
"-^  eiMe&oft  owr  M  t9  a Mtfl  MftffA  dllM  «■■!  1 

ItaUe  to  yrti mfcr  tly  id^  iM^wgii  i4^fciif  < 
flonio  ovIdinBi  oi  ft  oikiO^DMiil  aciOiOini^i^Ml  wf  i 
ftndm  wit  gif«i(«).    li  li  iwl  MOMuy,  It  Ml 

&oi^  iir  obviow  iwMDi^  thownt  willM|rfni 
OM»tobeaadio«ttDfaidMetibBiiitodWir1hi  " 


tkeoUwrf      '    ' 


On  tke  oUwr  knii,  At  oMnt  wm  Bol,  i«  §HMri|il 
defcDawt  bk  mH  nta*  tliii  M*  of  486^.%c;«tJ 
iMtho  ioi  tenldisb  tho  4oAttteii  WH  Ul  to  1 
mfttniollylngtfthn  AifciMaid  to  1»dM(jr>  1 
tho  plmfiif  to  iifciiia  ly  •  iJeffwei  mlgoiiKtt*! 


aiid  iHiida  lio  ^4  BO  iMni  of  kiMfwiiv  «t  Hm  fiMU 
IhodofciidMithMiadooodliiMtolwItoffoitolwiril 
u^   T1ra%  whm  tho 


far  HMNMT  odvoBMd  oftv  too  dam  of 
amilieotioii  bj  defindoBt  ibr  ooite  mder  the  abofi 
ptoinliff  koTing  dcpooed  thot  he  woo  ignotant  of  th»< 
ond  not  being  eontnificted,  the  eourt  wtmld  not 
mplicatioQ  (g).  And  where  the  defendont,  bv  bk  adi 
the  debt  ond  promise^  decctred  ond  deluded  the  ph 
a  belief  thot  he  did  not  meon  to  art  up  the  Stotota 
tiona  ms  o  defence^  bat  olterwvida  pleoded  that  al 
conit  would  not  eire  him  his  coota^*).  In  an  net 
indorsee  against  me  maker  of  a  piomiaaoiT'  note  fa 
defendant  ^pleaded,  that,  hj  agwsement  bctwocn  Idi 
payee,  the  note  was  not  to  be  cnfbreed,  except 
tennsy  which  the  poyee  had  not  complied  with,  an 
plaintiif  had  received  the  note  without  eonnderation : 
tiiT  entered  a  molU  ^roaeyoi*  as  to  all,  except  491.,  fai 
had  nren  ralne  to  the  poyce,  and  had  a  Tcrdict  ibr 
it  did  not  appear  that  tne'idi^ntiff  was  cogniiant  d 
ment,  and  tLe  eonrt  relnsea  to  allow  the  defendant  h 
And  it  seems  that  the  coort  wiU  not  allow  the  de 
costs  under  the  act,  where  the  eridenee  to  oonflietii 
auMont  dne;  thns,  where  the  arrest  was  for  2(ML, 
trial,  the  efidence  of  the  witnessss  for  the  piaintHF  i 
defendant,  as  to  the  Tahie  of  the  gooda,  for  the  jnie 
the  action  was  brooght,  was  conmcting,  and  the  jv 
balance  between  their  estimates,  and  famid  a  vcr 
the  plaintilF  swearing  that  there  was  an  agii  i  mu 


M  &  a  c.  iiTt  4  xnL  a  r.  mxi  d«vL  i 


M.  a  R.  a.  dL  C- Htf  T.  rarMf ,  I  D0^    n»  Jtapw.  akMi%.  1 C 1 
nS:  Avirv.  ITfMW,  iCalLSM.  n^^^  -     niliiijff,   I 
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ite^  which  he  was  unable  to  prore  at  the  trial,  the  chap.zzxi. 
filled  to  allow  the  defendant  his  costs (c).    And  the  430.3,^46, 
iU  not  give  the  defendant  his  costs  where  there  u  a  •>  s* 
k  doabt  in  law  as  to  the  plaintiffs  right  to  recoTer 
Ihs  demand  (d).    Where  the  plaintiflp  omitted  a  count 
iwbuaiioo,  anplicable  to  a  part  of  his  demand,  and 

ipreTentea  from  recovering  the  amount  for  which 
(t  was  arrested,  the  court  refused  the  defendant 
mder  the  act  (s).  And  iht  statute  applies  only  to 
iie  the  plaintiff  **  rteovers'*  a  less  sum  than  that  for 
I ttierted,  by  jud^ent  (/);  therefore,  if,  upon  a  com- 
between  the  parties^  the  plaintiff  take  a  less  sum  than 
i^ueh  he  armted,  the  deiendant  will  not  be  allowed 
i(^);  and  if  a  defendant,  upon  bein^  arrested  for  a 
nil,  pay  a  kas  snm  into  cour^  the  plaintiff,  by  taking 
I  oat  of  court  and  discontinuiiu^  tne  action,  will  not 
nbject  hinsMelf  to  costs  under  this  statute  ^).  Or,  if 
«r  be  referred  to  arbitjntion,  before  verdict,  and  the 
r  award  the  plaintiff  a  less  sum  than  that  for  which 
olden  the  deiendant  to  bail,  the  court  wiU  not,  in  such 
Dow  the  defendant  his  costs  under  this  statute  (A). 
b  the  defendant,  who  was  arrested  for  327/.,  had  ten- 
dL  but  did  not  pay  it  into  court,  and  an  arbitrator, 
the  cause  was  referred,  awarded  the  plaintiff  only 
court  held  that  this  was  not  A  case  to  entitle  de- 

0  costs  under  the  statute  (t).  But,  if  the  arbitrator 
T  to  order,  and  does  order,  a  judgment  to  be  entered 
r  if  the  cause  be  referred  at  Niti  Prnu^  and  a  verdict 
,  sabject  to  the  award  (/),  (even  if  the  cause  and  all 

1  difference  be  referred,  provided  the  arbitrator  make 
5  adjudication  as  to  the  action  (m)  ),  the  court  may 
I  defendant  his  costs,  unleas,  indeed,  where  the  cause 
latters  in  difference  are  referred,  and  the  costs  arc, 
eims  of  the  reference,  to  abide  the  event  of  the 
I*  Where  an  arbitrator,  to  whom  a  cause  has  been 
»y  order  of  Nisi  Prius^  takes  no  notice  in  his  award 
er  given  him  by  the  order  to  award  the  defendant 
on  uie  ground  of  an  excessive  arrest,  but  disposes  of 
ral  costs  of  the  cause,  the  court  will  not  interfere  to 

U  ▼.  Buima,  1  Oak,  107;  S  (h)  Kmim  v.  DmU*.  ft  D.  Jk  R.  883;  3 

L  C;  aod  Ke  Clare  t.  (hoke,  B.  6t  C.  491,  &  C:  Aiyn«  v.  Acton,  1  B. 

I.  989:  Mantm  v.  StuHi^l,  2  &  B.  978:  3  Moore.  606,  5.  C. 

74:  Av  ▼.  Clartt,  ft  Btng.  N.  (0  Sherwood  t.  Taplor,  6  Binff.  98U(  3 

vwl  147.  S.  C.  Moa  ft  P.  641,  &  C:  HoUen  v.  Raith,  4 

T.  Tofbr,  1   DowL  817;  1  N«v.  dc  M.  485;  1  H.  Jk  W.  8. 

HO.  S.  C:  Jmmee  v.  rrand*,  ft  {k)  Per  LUtlmkUe,  J.,  HoUen  v.  Raith, 

4  Nev.  &  M.  4GHL 

▼.  trFartane,  I  C,  M.  &  R.  (/)  Jotm  ▼.  JnAn,  ft  Dowl.  130;  9 II.  & 

I,  8.  CL  W.  119:  Me  Turner  t.  Prince,  ft  Bing. 


9  T.  AMy,  9  Ad.  ft  EI.  91 :  191 :  aad  SUvereidee  ▼.  Boteleif,  1  Moore, 

9dte,  9  Dowl.  384;  9  C.  ft  M.  99. 

nRTfitr  V.  PiUmann,  9  D.  &  R.  {m\  Jtmee  v.  Jolm,  ft  DowL  130;  9  H.  ft 

▼.  HmCm,  4  D.  Ac  R.  187;  >  W.  119.  &  a 

lt8.C:  Hmtfjeroit  v.  Al^fiKm,  (n)  Thompnn  v.  Atkinmm,  6  B.  A  C. 

•:  BMffcr  T.  Bfoum,  1  B.  ft  B.  193.    See  where  the  account*  were  enm- 

^  327.  5«  C    But  fometlmet  plicated,   and    the  court   refused  cot ta 

or  a  )ud^  could  make  the  under  the  fttatute.  TWner  v.   Prince,  ft 

r  the  defendant'*  coati.    (See  Bbng.  191 ;  9  Moa  Ac  P.  30ft,  5.  C. :  and 

87).  MeHofMSiy  V.  LeH,  8B.  ft  C.637;  3  Bl. 

▼.   BfObuv,  9  Smith,  ft  R.  .T7»  8.  C:  Thompson  v.  ^iMneoti,  6 

B.  ft  C.  193:  9  D.  ft  By.  347,  &  C 
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■mk  nr.    giTe  the  <ifrftniUmt  his  ooili(o).    TIm  «iim  «f  i 
'*^"''     the  aiieBt  wm  made  witlioat  TCuonable  or  pwtiMi 
on  the  defendant  (j»). 
wiHtama-      The  48  6. 9;  e.  40, «.  9^  does  not  extend  to 


^gtAmrt    defendant  has  not  heen  actually  amated  aa  iraD 

G!a||^«(      nedai  hail(f).    It  ia,  howerer,  a  aoikinft  ai 

a.&  officer  meeta  the  defendant,  atatea  that  he  hai an 

with  him  to  defendant's  hovse,  and  a  hafl-bond  is  s 

And,  it  seema^  that  taking  a  hail-bond  ia  a  saficin 

not,  peihaps^  where  the  copy  of  the  oajito  aerfed  \ 

set  aside  lor  ixr^gnlarify  (r).    It  ia  qpesKoiialiiii 

defendant  who  Ium  been  aneated  and  impiisow 

diarged  in  consequence  of  a  defect  in  the  affids? 

bail,  can  be  said  to  hare  been  aneated  and  hald  to 

within  the  meaniiw  of  the  act  («)•  The  act  docs  » 

actions  originally  brought  in  an  inferior  court  (s 

Court,  &C.),  and  remo^  into  the  courta  at  Wssb 

wiMB  c<Mts       There  are  Tarious  acts  of  parliament  esfaWiAi 

^SStSiS  ^'^V^'^ ^'  ^^  rscoTwy  of  flmaU  sums  throqgho 

quart  Acts,     dom;  some  prohllnting  parties  feom  brinsiDg  ad 

other  court,  others  depriving  the  plaintiiF  of  hi 

others  making  him  pay  defendant's  coats  if  he 

other  court.    The  general  principles  applicable 

stmction  of  these  statutes,  and  the  prsctice  as  to  € 

gestions  under  them,  will  be  found  poH^  1173, 117 

webh  Judi.        The  Welsh  Judicature  Act  («},  which  enacts  th 

2J^[^^*      tiff  shall  be  nonsuited,  and  jjay  defendant  his  cos 

actions  brought  in  the  superior  courts  out  of  the 

of  Wales,  for  causes  of  action  arising  in  the  princ 

not  amounting  to  60/.,  is  virtually  repealed  by  th« 

W,  4,  f .  70. 

Where  Cause      As  to  the  costs  incurred  in  bringing  up  witnesses, 

manet?£r     ^^*»  ^here  a  cause  is  made  a  remanety  or  goes  off  u| 

occasion,  without  the  fault,  contrivance,  or  acquie 

parties,  and  is  afterwards  brought  to  trial,  see  poti 

As  to  the  costs  of  a  special  jury,  see  Vol.  I,  255 

Special  Jury.  On  Verdict  for  Defendant,']  By  the  stat.  4  Joe 
cases  in  which  a  plaintiff  would  be  entitled  to  cc 
?°  Drf*"*  covered,  the  defendant  shall  have  his  costs  if  a  ver 
SxiU  ^^  for  him(r}.  Also,  by  stat.  18  Eliz.  c.  5,  in  actiom 
statutes  b^  common  informers,  the  defendant  it 
his  costs,  if  he  have  a  verdict  (x),  though  the  pL 
not  be  entitled  even  if  he  succeeaed. 


(o)  Greenwood  v.  Johnrnm^  3  Dowl.  OnS.  Adammm^  6  B.  4c  Ci 

<p)  White  V.  Prickett,  6  DowL  445.  ftSB,  &  C:  WUam  t.  Br 

\q)  Batee  ▼.  PUHug,  2  DowL  .167;  2  C.  631. 

&  M.374.  &  C:  Amor  r.  Bkfirld,  1  DowL  (0  CbettOo  ▼.  CMMC, 

277:  S  Moa  &  Sc  LVi;  9  Bing.  91,  5.  C ;  Moa  6i  P.  315.  S.  C-  £ 

Jamet  v.  AAew,  3  Nev.  &  P.  495:  8  A.  &  8  B    &  C.  637;  3  M. 

E.  351,  &  C:  Robinoon  v.  I^mmA,  Exch.,  Jamee  v.  Dminm^  1  D 

M.  1839,  3  Jurist,  1(133.  OmneU  t.  ITctMA.  2  IVr 

(r)  ReynoUs  T.  Matthetrt,  7  DowL  5B6.  (m)  5  G.  4,  c  106b 

(«)  See  Biwardt  v.  Jottee,  2  M.  &  Wels.  <r)  See  abo  23  H.  8, 

414;  5  DowL  585;  J  Car.  ft  P.  633.  &  C:  Yerraw0^,  3  Burr.  179; 

Amor  V.  BtqfieU,  9  Bing.  91;  2  Moo.  ft  Costa.  D.:  HuUock,  ISl, 

Sc.  156:    fyUeon  v.  Broughton,  2  DowL  (x)  Hullock.  214»  SSS: 

631 :  Freedif  v.  MaeMme,  1  C,  M.  ft  R.  Wheels,  1  Salk.  »!:  in 

819;  3  DowL  458,  $.  C :  and  lee  Benw  r,  Cowp.  306:  Oi'^wirfT.  Bk 
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7  the  3  4  4  W.  4,  e,  42,  #.  32  (jr),  '*  where  several  personfl  CHAr.Mxi. 
Ibe  made  defendants  in  anwpenonal  aetionf  and  an^  one  ^henthov 
WKof  them  shall  have  a  nolle  prosequi  entered  as  to  him  or  are  wrcni 
Mr  upon  the  trial  of  such  action  snail  have  a  verdict  ^aaa  D«&»<*"»«* 
nnorthemyeverv  such  person  shall  have  judgment  for,  and 
>*v,  his  rta$09Mble  costs,  nnless,  in  the  case  of  a  trial,  the 
p  before  whom  such  cause  shall  be  tried  shall  certify  upon 
neord,  under  his  hand,  that  there  was  a  reasonable  cause 
■duBff  snch  person  a  defendant  in  such  action."    It  has 
J  jkcided  since  this  act,  that  where  several  defendants  are 
■  h  trespass,  and  a  verdict  is  found  for  the  plaintiff  on 
•  of  the  issues  against  some  of  the  defendants,  and  against 

OB  all  the  other  issues,  the  plaintiff  is  entitled  to  the 
^ooly  of  the  costs  after  deduction  of  all  the  costs  of  all 
'■ftadints  («)•  Also,  where  there  are  several  defendants, 
^  of  them  sets  a  verdict,  he  will  be  entitled  to  all  his 
^  costs,  and  also  prima  facie  to  an  aliquot  portion  of 
Qbt  costs  of  the  defence,  unless  the  master  is  satisfied 
tae  smaller  portion  should  be  allowed  by  reason  of  any 
>!  circumstances ;  and  he  will  be  thus  in  general  entitlcKd 
I  costs^  although  he  has  pleaded  the  same  pleas,  and 
Is  atme  attorney  as  the  other  defendants;  although 
l!hr>  in  the  latter  case,  only  40^.  used  to  be  allowed 
bJ.  Where  two  defendants  in  trespass  severed  in 
1^,  but  pleaded  the  same  pleas,  all  going  to  the  whole 
y  and  one  succeeded  upon  all  the  issues,  the  other  upon 
Illy,  each  defendant  was  considered  entitled  to  his  se- 

costs  of  the  issues  in  which  he  succeeded;  but  the 
ants  having  appeared  by  separate  attomies  and  counsel, 
U>mies  being  members  of  tne  same  firm,  and  the  briefs 
idence  substantially  the  same,  the  master  taxed  the 
I  if  the  parties  had  appeared  by  the  same  attorney :  it 
mitted  by  the  court,  that  the  taxation  of  the  costs  in 
ispeet  could  not  be  disturbed  (&).  Notwithstanding  a 
certifies  under  this  act  in  an  action  against  officers  of 

itatuttSfcPW.  3,  e.  11,  if  in    inc  Act),  whidi  give*  costs  in  all  caws 

where  a 


lit,  false  imprisonment,  or  where  a  verdict  uuill  be  found  for  any 

,  ttacf«  were  sercral  deftndants,  defendant.  It  was  held  that  four  of  several 

M  ttKon  was  aoquitted,  the  de-  defendants  who  had  obtained    verdicts 

o  acquitted  mi^t  (as  he  now  were  entitled  to  costs,  although  the  ver- 

•  that  act)  recover  his  costs,  in  diet  was  against  the  rest.  {Hall  v.  Smith, 
MbiMr  as  if  a  verdict  had  been  9  Moore,  477:  2  Bing.  867,  &'.  C.)  In  all 
linat  Che  plaintifT,  unless  tlie  cases  not  within  th»  sutute,  if  the  plain- 
amadiately  after  the  trial,  In  tiff*  had  proceeded  to  trial  against  several 
\gt,  oertilMd  upon  the  record  defendants,  and  obtained  a  venlict  against 
e  was  a  reasonable  cause  for  anyuneof  ihem,  the  others  were  not  en- 
mch  pcison  a  defendant.  (See  titled  to  costs,  the  court  having  cons*  rued 
AieMunder^ZCwmp.  35;  Mullock,  the  former  acts  to  relate  only  to  the  rase 

This  statute,   however,  was  of  an  acquittal  of  all  the  defendants. 

to  the  particuUr  actions  men-  (D*Mm  v.  Cooke,  S  Str.  1105:  see  Murrajf 

it,  and  did  not  extend  to  reple-  v.  NichulU,  4  Moa  dc  P.  28(i;. 

imer  v.   fiorrsM,  3  Buir.   1284:  iz)  Startinfe  v.  0)sm«,  2  C,  M.  &  R. 

PFW^aieqrtt,  1  W.  Bl.  XiSi,  or  to  445;  3  Dowl.  782;  1  Gale,  IKi,  S.  C;  and 

onthecaaeftM' atort,  (INAVnv.  teeGnugmheim  y.  Lane,  4  DowL  482;  i 

Str.  IfliiS).  or  trover,  (Ptorf"  v.  M.  *  W.  136.  S.  C:  Attmf^  v.  J»n#Md- 

Bames,  13Q),  or  to  debt  on  bond  lock,  A  Nev.  &  M.  (£»;  4  A.  dc  K.  .126, 

•xeeutors,  where  one  of  them  &  C. 

ilucd  on  the  plea  of  pkne  admi-  (a)  See  Criffitht  v.  Jotior.  4  Dowl.  I5U: 

neater,    {Nar/bOe,    Ihtke  of,   v.  Starlinff  v.  Omzent,  ubl  mpra. 

Tidd,  SBR).    In  cases  within  the  (6)  UambnU  v.  Kart  Falmmth,  5  Ad.  Ac 

If  the  defendants  had  pleaded  El.  4A3;  6  Nev.  &  M.  B5»,  .V.  C:    see 

only  40a.  costs  were  allowed  to  George  v.  Kaeton,  1  .Scott,  filii:  1  Bing 

ndant  acquitted.      (Httghet   v.  N.  C.  513,  S.  C*  Lee*  v.  Kendalt,  I  H.  & 

•  M .  &  Sd.  172).  UpontSie  Stat.  W.  .316:  3  Ad.  &  EL  7U7f  &  C*.-  Nanny  v. 
c  113,  •.93,  (Binnmgharo  Pav-  Kenrick,  2  Dowl.  334. 
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Book  it. 
pAmri. 


WBflPt  DcflSD* 

dmttuooeedt 
on  a  Plea 
going  only  to 
pttL 


Where  Judge 
certifleK 
under  the  43 
Klix.  c.  6. 


The  Certifi- 
cate under 
4  &  5  A.  c.  16. 


Where  there 
are  several 
Counts  or 
Fleas,  and  no 
distinct  Mat- 
ter of  Com - 
Jilaint  or  De- 
Imce,  R.  H., 
4  W.  4,  r.  6. 


Goilf  wKifV  MVCfwi'JiiMil* 

especiallv  as  a  judge  at  chamben  had  xvAmdaifri 
by  the  defendant,  to  order  the  trial  of  the  iMaviiii 
postponed  till  judgment  was  ^▼«u  on  the  denmniff) 

Where  to  treepiuB  the  dmndant  nleadedi  U^ai 
issue;  and,  Sudl^r,  a  special  plea^  to  wnich  th»|lwl 
a  prescriptiye  right;  and  ime  was  thensapon  jdni 
was  a  Ywdict  for  plaintiff  with  1#.  damages  m  tiw 
issue,  and  for  the  defendant  on  the  second  Isbm;  Inttl 
going  to  the  whole  cause  of  action,  the  oomi  hdd  i 
plaintiff  was  not  entitled  to  the  costs  of  the  eaBii(f 
the  same  has  been  decided  in  an  action  finr  alibd,  i 
defendants  pleaded  the  general  issue  and  a  justlfiurtki 

What  has  now  been  said,  howeyer,  as  to  cost%  idi 
is  double  pleading  under  the  statute  of  AmM^  mii 
sidered  as  applicable  only  to  cases  where  the  dennM 
upon  a  plea  which  goes  to  the  whole  dedantioB;  if  b 
on  a  plea  which  only  ffoes  to  part^  and  the  jdaiirtiff  ■ 
any  other  part  of  the  dedaration,  the  plaintiff  wiUl^ 
to  the  jMite  and  his  general  coets,  according  to  thi 
above  laid  down.  So,  where  the  dflrondantpMidsssv 
each  going  to  the  whole  of  the  declaration^  -and  ik 
new  assigns  upon  one  of  the  pleas:  as  the  news 
must  be  consiaered  in  the  nature  of  a  new  count, 
fendant  do  not  succeed,  as  well  upon  some  plea  wbic 
to  the  whole  of  the  new  assignment,  as  upon  a  plea 
bar  to  the  declaration,  the  plaintiff  will  in  luce  i 
entitled  to  the  postea  and  the  general  costs. 

The  statute  of  Anne  does  not  operate  so  as  to  gir 
to  the  plaintiff  in  the  case  of  double  pleading,  wh 
mages  are  under  40«.,  and  the  judge  certifies  undi 
48  EL  c,  6,  before  mentioned  (r),  even  although  all 
be  found  for  him  (a). 

The  certificate  mentioned  by  the  stat.  of  Anne  ma 
out  of  court.  The  power  to  grant  it  is  not  afiected 
4^,4,  r.lih). 

Where  there  are  several  counts  or  pleas,  and  the 
to  establish  a  distinct  subject-matter  of  compla 
fence,  we  have  seen  (a^t^y  Vol,  I,  147)  that,  by ' 
all  the  courts  of  H,  T,,  4  fF.  4,  r.  A,  "  several  « 
not  be  allowed,  unless  a  distinct  subject-matter  of 
is  intended  to  be  established  in  res]>ect  of  each ;  n 
veral  pleas,  or  avowries,  or  co^izances,  be  allowe 
distinct  ground  of  answer  or  defence  is  intended 
blisbed  in  respect  of  each."  And  to  enforce  this  m 
ordered  by  another  rule,  (/i.,  r.  7,  atUe^  Vol,  /. 
*'  upon  the  trial,  where  there  is  more  than  one  o 
avowry,  or  cognizance  upon  the  record,  and  the  p 
ing  fails  to  establish  a  distinct  subject-matter  of  oo 
respect  of  each  count,  or  some  distinct  ground  of 


(tf)  Bird  V.  Hlfrginsm,  5  Ad.  fr  EL  83; 
6  Nev.  8r  M.  791,  &  C 

(X)  Vidan  v.  Blake,  11  East,  90:  see 
EduKtrd*  V.  Bethel,  1  B.  a  Aid.  2M; 
Other  V.  Calvert,  8  Moore,  S39 1  1  Binif. 
275,  8.  C  :  Bennett  ^.  ONter,  4  Moore, 
110;  1  B.  8t  B.  4a&,  S.  C 


▼. 


(y) 

1829. 

(8)  Hoflrrf  ▼. 

(a)  Riekimimi  t.  Ji 

«3;  8A<L&K.eM,«. 
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retpect  of  each  plea,  aTowiy,  or  cognizance,  a  verdict  cha».xzx 

lent  shall  pass  affainst  him  upon  each  count,  nlea, 

ooniijEance,  which  he  shall  have  so  failed  to  establish; 
U  Be  liable  to  the  other  party  for  all  the  costs  occa- 
sach  count,  plea,  avowi^,  or  cognizance,  including 
B  evidence,  as  weU  as  those  of  the  pleadings.  And  in 
which  an  application  to  a  judge  has  been  made  under 
ing  rule,  (r.  6,  on^.  Vol,  I,  173^,  and  any  count, 
y,  or  cognizance,  allowed  as  therem  mentioned,  upon 
that  some  dbtinct  subject-matter  of  complaint  was 
itended  to  be  established  at  the  trial  in  respect  of  each 
lowed,  or  some  distinct  ground  of  answer  or  defence 
rf  such  plea,  avowry,  or  cognizance  so  allowed,  if  the 
ise  bemre  whom  the  trial  b  had  shall  be  of  opinion 
m  subject-matter  of  complaint  was  bond  fide  in- 
be  establiidied  in  reject  of  each  count  so  allowed, 
I  distinct  ground  of  answer  or  defence  in  respect  of 
avowry,  or  cognizance  so  allowed,  and  shall  so  cer- 
final  judgment,  such  party  so  pleading  shall  not 
^  costs  upon  the  issue  or  issues  upon  which  he  suc- 
ng  out  of  any  count,  plea,  avowry,  or  cognizance, 
i  to  which  the  judge  shall  so  certify." 
)  a  declaration  for  a  libel,  the  defendant  pleaded  the 
le  and  two  special  pleas,  and  at  the  trial  the  jury 
le  issues  for  the  puuntiff,  and  Is,  damages,  and  the 
led,  under  the  stat.  43  EHz.  c.  6,  ^  2,  the  court 
the  plaintiff  was  not  entitled  to  the  costs  of  the 
d  for  him,  notwithstanding  the  above  rule  oiHiL^ 

r(c). 

ale  of  jET.,  2  fF.  4,  r.  74,  "  no  costs  shall  be  allowed  R.  h.,  2  w. 
.  to  a  plaintiff  upon  any  counts  or  issues  upon  which  p^^ntiJ^^of 
succeeded ;  and  the  costs  of  all  issues  found  for  the  costs  of  is^u 
ball  be  deducted  from  the  plaintifTs  costs."  This  rule  ?5  j/i'^rf  f, 
or  the  benefit  of  defendants,  and  puts  an  end  to  the  ing  DefeniUi 
ast  practice,  in  some  cases,  of  allowing  the  plaintiff  J^i^kh  he 
nd,  in  others,  of  disallowing  the  defendant's  costs  luccceds. 
>n  which  the  defendant  succeeded  ((/).     In  accord- 
this  rule,  where  the  general  issue  was  pleaded  to  a 

containing  several  counts,  and  the  defendant  suc- 
ter  it  as  to  some  of  those  counts,  he  was  held  cn- 
lie  costs  occasioned  by  them  (e) ;  for  the  general 
3  whole  declaration,  containing  several  counts,  ten- 
net  issue  to  each  of  the  counts.     Thus,  where  the 

in  an  action  for  an  illegal  seizure  and  sale  of 
goods  under  a  warrant  of  distress  contained  nine 
>  of  which  went  to  the  whole  value  of  the  pro- 
le the  remainder  went  to  the  injury  to  the  goods, 

r.  HurdU,   2  M.  dr  Web.  Johnton^  9  B.  &  Crei.   278 :   AtOey   v. 

M,  &  C*  lee  the  BUtute,  Youngt  8  Burr.  1232. 

(«}  Oix  V.  ThDmtuon,  1  Dowl.  A7fi ;  2  C. 

ker  V.  Gr««n,  2  Doug.  677-'  &   «•  49R,    S.  C:    Kniffht   v.    Brofm,   1 

vay,  5  East,  261 :  PenMon  v.  DowL  733:  IVard  v.  Pell,  1  C.  &  M.  848; 

333;  4  B.  ft  Aid.  43,  7(K):  2  Dowl.  76,  S,  C*    Kni^t  v.  Brown,  2 

riofwrr  qf  the  Thamea,  3  B.  Moa  ft  Scott,  797:  9  Bfaig.  643:  Dm  v. 

ooie,  394.  &  C :   Longften  WtUber,  4  Nev.  ft  M.  381. 
B.  4c  Ciet.  278:    Crot§  v. 

1^ 


t»4 


CT.   tli»  matropoUtMfc  poUoe,  te  mitiw  itm  b  im 

fawi.     tbalOCyAfe44,#-4LAft<aeM»awtaMI»i 
Mbeiweea  ttklonnr  «mI  cliMit(«l 
niiiii ■■■■       WhttPft  aomt  only  of.vmal  i 

jDtoTriai,    oetded  to  trial  obtaiiiell  a  vtraet»  tha 


TOEdiot  In  ndi  &  0M»  wm  wUU  toft 

under  tU  nb^ire  ititoto  of4j;  l,ib&Midfa 
pkintlff  had  hli  Jvigaent  and  mli  ^^«mI 
raiSmd  jodsneBi  by  dtfiNdl(^;  «id  tUi  kiMi 
And  that  act  extanda  t0  an  acfion  on  tka  mum 
other  actiona(a).  80^  if  one  of  MTonl  MmM 
judgment  to  90  by  dAnH»  and  tha  other  pl«iap 
goes  to  the  wliola  daciaiation»  and  mmk  fkm  bt  i 
the  defimdant  pleadn^  it»  ha  ehaQ  bam  «o«b|J*^ 
being  an  abadhtfte  bar  to  tlie  action,  the  othMrMv 
have  the  advantage  of  it;  and  ahall  nai JiJ  ^ 
plaintiff  npon  the  jndnMiit  by  dafanltm.  Whi 
aoti<»L  aa  tmirmeim  aguaat  nToiai  lUimillinli,  idn 
thmr  defence^  iodgment  la  obtained  bjr  ena  v 
amounta  to  an  aunliite  bar»  the  other  danndaaliiri 
titled  to  the  benefit  of  it^  and  not  liaUa  to  pi^i 
if  ^ch  plea  be  merely  a  panonal  diaehaige  6  t 
pieadinff  it,  the  othera  will  still  be  liable  to  tilt  ^ 
costs,  if  they  £ul  on  their  own  pleas,  though  tk 
£ul  as  to  the  other  (p). 
By  and  to  Where  there  are  sereral  defendants  who  loecM 

v'nat  Defend-  actioD,  the  plaintiff  may  pay  costs  to  whidi  of 
«nti  payable   pj^i^geg.  |^^  when  they  fiul,  each  defendant  is  Hek 
whole  costs;  but  if  after  satis&ction  from  anv  one  1 
tiff  takes  out  execution  against  another,  such  ddiai 
ap^ly  to  the  court  (A).     Where  the  j^laintiffii  bio 
actions  against  two  insurance  compames  for  a  la 
and  a  veraict  was  found  for  the  former  against  esd 
on  two  of  the  causes  only,  the  court  held  that  • 
to  be  apportioned  equally,  although  three  causes 
set  down  for  trial  at  the  same  sittings,  there  being 
rer  pending  in  the  other  (t).    One  defendant,  wm 
a  general  release  to  the  plaintiff  after  the  eosbB 
had  been  taxed,  was  ordered  to  pay  to  the  other 
their  shares  (i). 
The  Costs         Where  seTeiul  defendants  obtain  a  Tordict  am 
SSS^Ttaif  coste  must  be  taxed  at  the  same  time,  though  t 
'  separately  (/). 

Where  there        Where  there  are  $ever<U  IssuesJ]  As  to  double 
Ku'S^"**      the  4  <Sf  6  A.  c.  16,  w.  4,  5,  any  defendant,  or 
Where  several  replcTln,  may,  with  leave  of  the  court,  plead  as  m 
Pleas  are       matters  as  he  shall  think  necessary  for  nis  delene 

(c)  Humphreif  v.  Wtodhmue,  1    Scott.        (g)  Nttke  v.  AwAfla.  1 ' 
»6|  S  DowL  416)   1  Bing.  N.  C.  506,    ▼.  IIMy,  2  Chit.  Ri|k  t 

(d)  ^mM  r.Bmrrm,  9  H.  Bl.  fS.  It)  SkMm  r.  Ot^mai 
iJ^  ^V^  ""J^^'J^  ,"'"«•  »7  5  *    «  Moore,  iSS. 

8hntbb  V.  Bmrrttt,  »  H.  BL  SS.  ask      ""^^  - 


CoBis  where  several  Iswes.  1159 

ftdtfitresB  for  rent  due  under  a  demise,  at  5/.  a-year,  and  CHAKxxxr. 

■wther    for  21,  10*.,  and   both  issues  were  found  for  him, 

the  court  held  that   tliey  were  not  inconsistent;   and    the 

jadg«  having  certified,  at  the  trial,  to  deprive  the  plaintiff 

€f  costs,    the  rule  for  taxing  to  the  defendants  the  costs  of 

iSkm  two  issues  found  for  them  vras  drawn  up  with  this  ad- 

iitiiinftl  clause,  **  and  that  the  coats,  when  so  taxed,  be  paid 

Ijthe  said  plaintiff  to  the  said  defendants:"  but  the  court 

mdd  that  they  had  no  power  to  make  such  an  order,  and 

ihsj  directed  the  record  to  be  amended,  hy  an  entrv  of  a 

jad^meiit  for  the  costs  of  those  two  issues,  upon  which  the 

Moidants  might  proceed  to  obtain  their  costs,  it  they  thought 

|niper^).     In  tlie  case  of  a  reference  to  arbitration,  l>«fore     * 

MRS  joined,  the  atiove  rule   must  bo  obscr\'ed  on  the  taxa- 

tioa  of  costs  (9).    Neither  party  will  be  entitled  to  the  costs 

sf  isnies  from  the  trial  01   wdich  the  jur^"  have  Wen  dis- 

chwged  (r).    And  where  a  verdict  is  found  in  fiivour  of  the 

defendant,  and  judgment  is  afterwards  entered  for  pliiintitf  uon 

dkiante  varedietOy  neither  party  is  entitled  to  the  costs  of  the 

iBmateriai  issues  (#}.    So,  where  the  plea  on  which  he  lias 

sbtained  a  verdict,  on  being  brought  hefore  tlie  court  upon 

a  special  case,  is  found  to  be  bad,  ne  will  not  be  entitled  to 

MitB  upon  that  issue  (0;  hut  if  it  be  found  good,  he  will 

ht  entitled  to  the  cost«  of  the  special  case,  &c.,  t4)gethcr  with 

the  costs  of  the  issue  (m).     If  a  defendant  seek  to  enter  a 

nggestion  to  deprive   the  plaintiff  of  costs,  on  the  ground 

that  the  ac^ou  ought  to  have  been   brought  in  a  court  of 

nqnests,  he  cannot,  at  the  same  time,  have  tlie  costs  of  is- 

■les  which  have   been  found  in  his  favour  taxed   for  him 

h  the  superior  court  (»).    The  above  rule  of//.  7*.,  2  JF.4, 

r.74,  does  not  apply  to  paupers;  and  therefore,  where  in  an 

ieti<m  of  tre8]»ass  and  false  imprisonment,  brought  by  a  pau- 

fa  against  several   defendant^  the  jury  iK'quitted  some  of 

tkeniy  and  found  a  verdict  against  the  others,  the  court  held 

that  the   costs  of  such  of  the  defendants  who  hud  obtained 

Yerdkris  could  not  be  deducted  from  the  plaintiiTs   costs  of 

the  cause (v). 

As  to   costs  where  there  are  several  defendants,  some  of  -^vcrai  De- 
whom  succeed,  and  some  are  defeated,  m^  ante,  1 153.  fcudauts. 

As  to  the  mode  of  taxation  in  these  cases,  supposing  that  MddcofTiix 
there  are  several  issues,  and  one  be  found  for  tlie  plaintiff  and  ^"l  i^^'^ 
the  other  found  for  the  defendant,   if  that  found  for  the  arc  founa 
plaintiff  be  the  mtbstantidl  ustte  in  the  cause,  he  shall  liave  anlt  Mmlo  (Wr 
the  poeUa  and  the  general  costs  of  the  cause,  with  the  excep-  Defendant. 
tion  of  the  costs  of  such  parts  of  the  pleadings  and  briefs,  and 
of  such  of  the  witnesses,  &c.  (at),  as  are  applicable  only  to  the 

(p)  Twi^  ▼.  PDMf,  4  Dowl.  SML  /ti)  GotMl  v.  Archfr,  1  Har.  de  W.  AS!): 

{q\  SflC  Dniftvs  ▼.  Rifknutn,  4  Dowl.  8  Ad.  dt  EL  AiU:  4  Nev.  k  M.  4XVS,  S.  C. 
ll»;  I  SODtt,  SU ;  1   Hndgei,  7^.  S.  C:        (r)  Jimk»  v.  Tn/flor,  1  M.  &  W.578. 

T.  (irakam,  2  Dowl.  422 :    AlUnn^t       {w)  Ufntfrrrthrim  v.  Imh*',  4  Dowl.  482; 


T.  rtmaOuek,  A  Nev.  ft  M.  KNi ;  4  Ad.  A  1  M.  Ac  W.  13tf;  1  Tyr.  til  O.  210:  1  Gale, 

PI  ■fan_  ^  /•  343  S  C. 

M  f'aUfpien  ▼.  Adtmn,  2  Dowl.  118  {  1  (r)  See  E»le$  v.  Krerrtt,  3  DowL  087: 

C.  *  M.  MM:  3  Tyr.  Sf».  &  a  HMianU  v.  OiAi-n,  1  DowL  &-l3:  and  nee 

f«l  OmftMnw  ▼.  Boumtim,   3  Moa  &  Knif(ht  v.  H'nirc,  3  Bing.  N.  C.  033;   5 

Stmt,  61;  9  Bing.  687;  i  Dowl.  Htl.  S.  C. :  Dowl.  497.  S.  C :    tkti  Hmith  v.  Wel^hrr^ 

amlKe  iJa   GmAi  v.  Oarke,  2  B.  ft  P.  4  Nev.  ft  M.  381;  2  Ad.  &  El.  448;   1  H. 

376:  Kir*  T.  NmtW.  1  T.  R.  266.  ft  W.  10, &  C 

it)  CartwHght  v.  Cook,  1  Dowl  SSK 
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Book  IT.  iasae  on  which  the  deftndant  hM'meoeadfid,  liUk  o^ 
^^*^ '-  defendant  wUl  b«  entiUed  to  have  deducted  fen  fti|U 
costs.  And  it  isinither  to  be  obserredyMtiAsiaiti 
witnesBeSy  that  where  a  plaintiff  ■occeeds  en  «•  flf ' 
iflsaes^  and  the  defendant  soooeeda  mt  the-ott0i»^ 
defendant's  witnesses  aie  as  utuimmnj  q«  ths  iM 
i^nst  him  as  on  the  issoes  found  lor  hii%  As  fhb 
he  entitled  to  the  costs  of  all  lus  witnessM  npeatt 


found  for  him,  and  the  defendant  to  none  ^^(jk 
sach  a  case,  the  defendant  has  been  held  to  be  tarn 
costs  of  his  witnesses  if  thdr  eridence  was  asbstas 
rected  towards  the  issncs  foond  lor  him,  akhonriil 
some  slight  cTidence  on  the  issoes  foond  sigauMi  ms 
a  late  caae»  however,  i^ere  the  plaintiff  aabstani 
ceeded,  the  Cooit  of  Eachcqocr  recognissd  and  ai 
the  rale  kid  down  bj  1%%,  B^  ^  ^m'^mw  t. 
that  where  some  issoes  are  fovnd  for  the  plalntiffj 
lor  the  ddcttdant,  the  latter  b  not  entitled  to  the 
his  own  witneiMsa»  nnlees  their  endenee  idated  «■ 
the  i«M«  foond  for  him  (4).  The  coBTcne  of  the 
wKHild  be  apiJicaiae  to  the  tanfcioii  of  eoela,  if  the 
weiv  aihrtsntially  the  snteealbl  paitr  in  the  cana 
tf»i^,  he  wooKi  ^  entitled  to  the  cenersl  costs  of 
;UKi  to  the  tfv^its  of  the  witiieaw»  calJed  in  support  i 
kmx  which  he  lus  MiKctiUitiAllr  sicowded,  althoosh 
dbu  tvftve  ^ren  eridtfix^  on  the  other  i«iie»  (<').  Thi 
15  <f n:i:Ied  w  :h«  cv>$t;«  of  aII  Lasoes  fomid  for  hinu  ah] 
es>v.veU  rhe  pkiLcLtiiTs  cihscs.  nocwitikstaiKiinr  the  i 
H.  r.  i  ir.  4.  i»»  the  wuDi  -  deduct*  (JJ:  ai 
e;!Lk>fv^  the  pUiatidTs  eiisfi^  the  iefeodaBt  maj  lwv« 
*2»£  eAw»it&:cL  ^>f  their  n^-.^enr^e>.  It  may  be  i 
sbui:«  l:!  jKiwnL  thie  •^omc»m&  *»  to  whether  paiti 
i3ca^K^i  is  Kiac>jtB  ^  t&ie  truiI  ef  the  casse,  are  i 
.-iw  b:«uif  ?r  Aoccoier.  s^  a  •|a!e$CD?a  oC  fikct  for  ibtt  4k 
ttufefcer  jJoQtf^  .L3^i  tike  cuort  will  aoc  iaserfae  with  i 


5^*^  ***         P*»tiu\.t  ima  ?r^V  OmmsS  ^^xxIt  4L3I£{«*  eof«C5  wiete  i 

jt!xcv  ::24i:  jL*^  'jx  Twoitf  vSKink.  b«tfa  Tissresisij  ovwa 

infii«ttj^*s  '^rvK  >;cw>vMnJifli;  ac  «MDun^jo  law.  the  phi 
ifcsc  *»'•;  iiiu')itf  tc  :r»btft»  cynics-  /\  bar  bl^c  wme 
>»vr*i  i»»c  ^^••n'y'^wie  jc  v^jinintJD  Iti^r    »  \.     Ax&i  w 
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^8e  thftt  are  thus  doubled  or  trebled ;  and,  therefore,  crap.  xxx 
^  plaintiff  changed  the  venue  to  X.,  on  under- 
^  pay  the  defendant's  extra  costs  of  trying  at  X., 
'  defendant  obtained  a  verdict,  and  was  entitled  by 
to  double  costs,  it  was  held  that  the  extra  costs  of 
tt  X^  should  not  be  doubled  {k).  Where  a  statute 
*Ql>le  costs  to  defendants,  in  case  the  plaintiff  fails, 
iodants  who  obtain  a  verdict,  are  entitled  to  their 
)r  treble  &c.  costs,  though  the  plaintiff  obtains  a 
Igainst  the  others  (/).  In  an  action  upon  a  statute 
ves  double  costs,  if  a  new  trial  be  granted,  nothing 
1  on  the  subject  of  costs,  the  party  who  succeeds  on 
8  is  entitled  to  double  costs  of  both  (m).  Where  the 
Q  contained  several  counts,  and  the  defendants  ob- 
general  verdict,  it  was  held  that  they  were  not 
0  treble  costs  on  the  counts  which  complained  of 
bited  by  the  statute  which  entitled  them  to  treble 
ase  of  success  (n). 

ble  or  treble  costs,  however,  are  meant,  not  double  How  etti- 
the  single  costs ;  the  true  mode  of  estimating  the  ™*'"°* 
r  the  aoMe  costs  is,   first  to  allow  the  prevailing 

single  costs,  including  the  expenses  of  witnesses, 
'ees,  &c.,  and  then  allow  him  one  half  of  the  amount 
Ifle  costs,  without  making  any  deduction  on  account 
i*s  fees,  &c.(o).  TrdiU  costs  consist  of  the  single 
of  the  single  costs,  and  half  of  that  half  (/?). 
there  are  several  issues,  some  found  for  plaintiff, 

for  defendant,  and  defendant  is  entitled  to  treble 

proper  mode  of  estimating  them,  is  first  to  ascer- 

lefendant*s  single  costs,  then  treble  them,  and  then 

e  plaintiff's  single  costs   from  the  amount  so  tre- 

the  statute  require  it,  no  suggestion  on  the  roll  is,  SuggeitioD 
,  requisite  to  entitle  the  party  to  these  costs ;  at  J^mtv***  "* 
if  it  appear  by  the  record  that  the  case  is  within  the  ^^^* 
.    Wnere  a  rule  nisi  was  obtained  to  enter  a  sug- 
r  double  costs,  and  it  appeared  on  shewing  cause 
louble  costs  had  been  previously  tendered,  the  rule 
Liged  with  costs  («). 

a  statute  requires  a  judge's  certificate,  to  entitle  Certificate 
to  double  or  treble  costs,  such  certificate  need  not,  ^iitodf*4c. 
be  given  immediately  after  the  trial  of  the  cause  ^^). 
,  the  master  cannot  in  such  case  tax  the  douole 
^sts  until  the  certificate  is  obtained.  It  may  be 
.t  it  has  recently  been  decided  by  the  Court  of  Com- 
y  confirming  the  old  authorities,  that  a  magistrate 
a  act  done  in  his  judicial  character  must,  in  order 


▼.  SMUidsrt,  3  Ner.  &  M.    D.  &  R.  1 :  4  B.  &  C.  154,  S,  C 

(V)  WUtun  V.  River  Oun  Cb.,  5  M.  & 

wUh, S  Bing.  S67: 9  Moore,    W. H9 :  7  DowL  369,  &  C 

(r)  See  Weila  v.  Otdr.  3  DowL  799:  2 

r.  TtonHW,  1  C.  &  J.  54.  C,  M.  &  R.  1S8.  5.  C.    It  was  a  case 

r.  Aiwr  Thm  Company ^  5    under  the  Building  Act.  (See  OMm  v. 

'  DowL  309,  &  C.  PwMy,  9  East,  2»). 

(t.LmAhm,  4B.&C.889;        («)  FlMbroofc  v.  Hoir,  1  M.  Ac  W.  805 ;  4 

&  CX  DowL  TOO,  &  C 

IM:  see  TMOpt  v.  Bacon,       (0  Norman  r.  Dangtr,  3  Y.  &  J.  80& 
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Book  it.   to  obtain  double  costs  under  7  «/ae.  1»  e.  5,  obtun  tfas  i 
^^" '-     tificate  of  the  judge  before  whom  the  cause  is  triad(«). 
RmttinTArt     Where  a  statute  giving  double  or  treble  &c  co^  M 
^vi^  double  pealed  during  the  pendency  of  a  suit,  the  right  to  r- 
pSidiS^Suit.  *^«"^  "  thereby  destroyed,  unless  expressly  saved (x). 


9.  Tasutkm 
of  Com. 


The  taxation  of  an  attorney's  bill  of  oostsasbettrMMi 
and  his  client,  has  been  fully  considered  in  the  fiiit  VsM% 
and  the  subject  of  taxation  of  costs,  in  particular  ■"^"'^ 
has  been  incidentally  noticed  in  many  parts  of  the  WonLB 
may  be  well,  however,  to  consider  the  practice  of  ** 
as  between  party  and  part^*,  here  in  one  view. 


By  whom 


Votw  of 


B¥  whom  Taxed.']  By  the  1  Fift,  c.  90,  #.  3>  the 
of  the  iw|»ective  courts  of  law  are  authorised  and  k^^iM 
to  tax  all  costs  in  matters  of  a  civil  nature  in  anyrffti 
courts  or  in  the  Exchequer  Cliamber,  indiscriminatdj^* 
thouirh  the  ci«ts  may  not  have  arisen  in  rei^pect  of  ^^i"*'' 
done  in  the  court,  to  which  such  masters  may  belour;  IM 
the  judges  are  authorized  to  make  rules  on  the  subject  (/). 

M'xftW  of  Tiixatiom.  A^darit  of  Incrfajte^  Ar.]  By  rak  of 
r.   r.,    I    W.  4.  r.  l-\  it"  is  oniefe.!,  "that  ^><r\fr^  taxatim  tf   | 

o K*fs.  ■  'f ; r- ,/« y  \*  n . w»iVv  [:^  fA «i.V  V /7I '>w  fu  the  r,pjm^itf  pnrtf'*(^\»    \ 
Hut  this  nile  only  applies  t*^  oases  in  which  a  notice  of  taxs-    t 
tion  i>  i:tvVASiiry  ^^-^^r  and  «iuch  notice  is  nut  nei'i-^siry  upoa • 
*>>,•//»>'-*'-,  \\her\*  it   is  civen  in  a  sum  certain  for  the  snioiiit 
ot*  vio: :  Ar.i  v>  <:>;  tor  .is  to  tht'  oosts  of  the  action,  they  are  al- 
rva-iy  r:xt'i  a:  j  .-ertain  sixm  ^--^ :  and  as  to  the  cos:?  I'f  strmnf    '. 
ni  i^vv.e:::,  .»  rixr-?  -^jn.  !?alw-a\s  r.-.arketl  without  taxation  (fl. 
Ami  by  :"::.    R.  //..  4  H'.  4.  V.  l^.'^n-iic'foftiixipfj'y^tf*^^ 
no:  K'  r:«vt::ftiiiry  in  jiry  ca-se  whrPr  the  defendant  ha*  not  *p- 
:'    I "^ '■*■¥/,  ..»r  "''v  hij  •.:■•?». rwx^r  ^yr  ^4ardi*in.''     And  IS 


ivart'i 


1-*  !*o:  ?:«vxs5<iry  wh^rv  the  pla:r.:i:f  has  entere^i  an  appeaniw 
"".'';.''    -«?'''f--'i«i-'.:  ,-\      >■  r,   ir.  such    a  case,  i-  it  necttssrr 


V      - 


.V.    t. 


jk  vTciv   ..  r  the  M!'  o:  o  sts,  -.r  affiia\-it  ^^f  inoHwe 

K  N.  ■  >..; ' :  u t-  T.    r..  • :  w: : h.>tai:  i : n c    the  rule    -.'f  that  curt 


.«iv 


\'l 


But   ::   L-i    r.eotsfiikrv   where   the  Je- 


liVui   -   r.ts    :   r-  r";-:.!:   w'liv'h  :>  e«:u:vilcr.t  V  arp-earir..:  .y). 

.  "**:■  r ^ ...  V   .. :  ::-.:<  ::• :  T -; .  -f  . . r  tax- 1: : :"::  a:  in  v  ?i n: e  ^ e:*  rt  nine 

»"^"    v<  j:   v:^:::   :-  -h^   n^xt    iav  ^    ul-:  sc*-.'e    't' .     If 'Jie 


■•  •  ■>:t^'    •  ,!.-• 


si^  ■• 


«•  V. 


■^>"^'-r.  »-:sii-:s  a  .•  r.:;vr  r.-  :iv:e.  2.e  =-iJ.  i'^ 
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fired ^   the  latter  mast  then  give  iwen^Jbwr  hmtrt?  cnAf.xxxu 
i  notice  of  taxing  costs;  and  if  the  costs  are  taxed 
.    such   notice,  the  taxation  would  be  irregular,  and 
>Tiiey  liable  to  an  attachment;  but  if  this  rule  to  be 

is  not  served  until  the  time  for  signing  judgment 
lired,  he  is  not  obliged  to  give  more  than  the  al>ove 
*s  notice,  which,  as  we  have  just  seen,  may  be  given 

time  before  nine  at  night  for  the  next  i&y{i).  It 
i  as  well  here  observed,  that  this  notice  of  taxation, 
first  appointment  made  by  the  master,  is  peremptory, 
will  proceed  ex  parte  thereon,  unless  sufficient  cause  is 
for  the  jK)stponement(j).  Any  reasonable  costs  incurred 
ing  this  notice  will  be  allowed  (it^.  As  regards  the 
lences  of  omitting  to  give  this  notice  when  requisite, 
IS  that  the  omission  Mrill  not  afford  a  ground  for  setting 
he  judgment  and  execution;  and  that  all  the  court 
>  will  be  to  refer  it  to  the  master  to  re-tax  the  costs; 
»  upon  the  taxation,  there  be  any  reduction  of  the 
t,  tney  will  make  the  part^  whose  costs  are  taxed  pay 
its  of  the  rule  ;  or,  if  nothing  be  taxed  off,  they  will 
Low  costs  on  either  side  (/^.  If  the  attorney  for  the 
te  party  attend  the  taxation,  he  thereby  waives  all 
larity  as  to  notice (m). 

master  will  tax  the  costs  upon  a  view  of  the  pro-  AffldAvit  or 
gfly  but  if  there  be  extra  expenses  incurred,  which  ii^^n^^ 
k  appear  upon  the  hoe  of  the  proceedings;  such  as 
■es^  expenses,  fees  to  counsel,  attendances,  court  fees, 
m  afiammt  must  be  made  of  these  extra  costs,  otherwise 
naster  will  not  be  warranted  in  allowing  them(n). 
Ijfidavit  skoidd  be  left  at  the  master's  ojffke  one  clear  day 
tke  day  appointed  for  taxation  (o). 

ihe  Exchequer,  by  rule  M.  T.  1890(/?),  a  copy  of  the  bill  Deiivenrof 
tf  emd  aJSaafrii  of  increase  must  be  delivered  to  the  op-  coftV.and^ 

attorney  one  day  previous  to  the  taxation  in  the  case  Affidavit  &c 
m  postetu  and  inquisitions,  and  two  dajrs  previous  to  the  *°  ^*«*«»^' 
aa  in  country  ones.  And  this  rule  is  imperative,  and 
he  compliedT  with,  unless  the  opposite  party  waives 
gfat  under  it  by  attending  the  taxation  or  otherwise  (q), 
C8  not,  however,  extend  to  cases  where  the  defendant 
at  appeared,  or  when  he  appears  himself,  and  not  by 
ley  (r),  or  to  the  taxation  of  costs  upon  a  demurrer; 
yven  in  cases  within  the  rule,  the  omission  to  comoly 
it  is  not  a  ground  for  setting  aside  the  judgment,  but 
y  for  a  rule  to  review  the  taxation  («). 

ta  Costs  aUowedy  S^e.  {t)J]    The  mode  of  taxation  and  What  Cmu 
at  of  costs  allowcii  between  attorney  and  client,  have  been  •W"*^*  *«• 

Mkn,  £04;  Tidd,  060:  Edmundt  (a)  FFUMm  ▼.  Perkina,  2  M.  ft  W.  Slff : 

»,  4  M.  &  W.  SB.  5  Dowl.  461,  &  C     Perhapc  that  part  of 

•  H.,  32  G.  3:  2  W.  4.  r.  OS.  thin  rule  whidi  requim  a  tujo  days'  no- 

Itmp  ▼.  Wnrd^,  2  C.  a  J.  4SS.  tloe  of  taxation  upon  comntrp  pimteaa  and 

9td  V.  KmU.  5  Z>owL  \9&x  Bottm  inquiHtkms  is  vlrtuany  reiciiHled  by  the 

■iur.  5  DowL  7S9>  suMequtnt  rate  of  aU  the  oouru  of  T.  T., 

FiMie  ▼.  FInrMw,  2M.ftW.ai5t  I  W.  4,  r.  12.    (See  Pkrry  v.  7Vim«r.  2  C. 

.  461.  &  a  ^  J.  80t  RatuOtifc  v.  GOm.  Id.  163). 

Bt  the  fimni.  Chit.  Fonns,  620  to  (r)  Bwrth  t.  Aj<nCfr,  2  Jurist,  278. 

(«)  TbyJor  V.  Mump,  6  DowL  SO. 

nsp.  'Pne,  156.  \t)  See  Appendix,  as  to  the  amount  of 

C.ftJ>S79;  1  Tyr.  161.  ooett  andlletiiefuJatedby  ruleof  oourt. 
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Boon  IT.    already  noticed.    In  taxing  coats  betwwn  partym^p 


ho  allow 


courae,  he  will  not  allow  the  costs  of  unneceasarj^pnicW 
An  attorney  is  entitled  to  hie  costs  foi  writui|  t 
the  defeixiuDt,  ilemandiDg  the  debt  before  writ  omK 
usual  uractice  is  to  allow  for  on«  letter  only;  h 
thi>  defendant  bod  requested  that  time  should  be  ( 
every  acfommodation  was  shewn  by  the  plunUfft 
Bud  in  the  correspondence,  before  wiit  issued,  pi* 
tomey  had  written  fifteen  letters,  and  had  reeeive 
from  the  defendant,  for  thirteen  of  which  he  hlrd 
aBC,  he  was  held  entitled  to  the  costs  of  only  one, 
pMntiff  is  entitled  to  the  allowance  of  a  sun,  ewi 
been  paid  by  hitn  for  the  pestle  of  foreign  lett« 
solely  applicable  to  the  cause;  but  he  ia  entitled 
peases  of  the  production  and  translation  of  such  1 
as  are  iippHcable  to  such  parts  of  the  coonts  u  n 
verdict  (a). 

Tlio  master  ha«  been  held  to  be  justified  in  n] 
costs  of  two  writs  issued  in  one  acti<in  against  til 
into  two  counties,  where  it  was  doubtful  in  whiel 
wo*  to  be  fonnd(i),  it  not  appearing  that  they  w 
■w,  although  s  ■   -    ■' 


fine  prirnpc,  it  in  probalik'  thtit  the  plaintiff  wi 
itlea  to  the  costs  of  one  only(e). 
The   costs   of  all   necesBary  pleadings  will,  of 


allowed  to  the  party  who  succeeds  on  them. 
where  there  are  several  counts,  or  serenl  plea 
already  noticed  {anU,  llfi4  to  1100^.  When  i 
charged  for  a  declaration  as  containing  more  fb 
really  contained,  and  the  master  allowed  the 
court  ordered  the  taxation  to  be  TeTiewed(if). 

The  party  who  anbslantiallyfff)  succeeds  on  a 
forms  part  of  the  regular  proceedings  in  the  eaoi 
tion  of  costs  being  made,  will  be  entitled,  if  he  a 
in  the  cause,  to  have  the  costs  of  the  mle  allot 
costs  in  the  cause  (/).  Bnt  he  will  not  be  so 
the  costs  of  a  rule  merely  collateral  ia  the  action; 
a  rule  to  discharge  defendant  out  of  custody  on 


iendant  obtains  a  rule  to  deliver  up  the  bill  on 
action  is  brought,  or  the  like,  on  payment  of  Mat 
not  make  him  liable  to  the  costs  of  prerioua  i 
have  been  decided  against  him,  bnt  withont 
costs  (A),  If  on  attorney  shew  cause  on  his 
against  a  rule,  his  client  not  appearing,  the  coat 
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''iJl  not  be  costs  in  the  cause  Tf).    The  recovery  of  Chap.mxi. 
**•  of  roles  made  absolute  or  discnarged  **with  costs," 
^  much  facilitated  by  the  1  «Sf  2   Vict,  c.  1 10,  *.  18. 
'•1186). 

^^  an  amendment  is  allowed  during:  the  course  of  a  catuot 
,  ^^  payment  of  costs,  this  means  only  the  costs  substan-  AmnKiinent. 

^Hicigioned   by   the  amendment.     Therefore,    where   a 

'^A^i  after  plea    pleaded,   obtained  leave  to  amend   his 

^^'on  on  piu'ment  of  costs,  bv  increasing  the  amount  of 

'^S'^  and  derendant  afterwarcfs  paid   money  into  court, 

*^by  one  of  his  pleas  )>e<.*ame  unavailable,  tfie  court  held, 

k  was  not  entitled  to  the  costs  of  such  plea,  since  they 

"^  eansed    by   his   own    act,    and  not   by    the    amend- 

m. 

'^oe  costs  of  an  attachment   include  all  costs  fairly  inci- cmuafan 
*tal  to  the  suin^  out  the  attachment,  and  amongst  them  Atuchment. 
7  liave  been  held   to  include  the  costs  of  an  inquiry,  di- 
ted  by  the  court  for  the  benefit  of  the  defendant,  in  order 
mable  him  to  obtain  his  discliarge  (/). 

is  to  the  costs  of  the  trial :  where  a  Lcmdon  agent  has  cmu  of  the 
la  appointed  to  attend  the  trial  of  a  cause,  it  is  a  matter  '^'^^^ 
Jiin  tne  discretion  of  the  master,  and  with  which,  it  seems,  JlSJ^Jyl***' 
;  court  will  not  interfere,  whether  the  costs  of  a  poumey 
London  by  the  country  attorney,  to  attend  the  trial,  or  a 
vrence  of  the  cause  shall  be  allowed  Tm).    The  usual  fee 
r  necessary  attendance  at  the  trial  will  be  allowe<l,  though 
.e    attorney  be  a   jMirty   to  the  cause  (n).     And,  where  a 
ember  of  the  same  firm  as  the  attorney  who  conducted  the 
uue  attended  as  a  witness,  the  court  held  that  his  ex]>enses 
here  properly  allowed  (o). 

With  reganl  to  fees  to  counsel,  the  master  exercises  a  dis-  Few  to  Cou 
retion,  regulated,  to  a  certain  degree,  by  the  nature  and  mag-  JJ{;,^]JJ' 
itude  of  the  cause.  In  cases  of  difficulty,  in  which  points 
f  law  may  arise,  it  is  fit  that  the  leading  counsel  snould 
ia¥e  the  assistance  of  other  gentlemen,  to  suggest  what  may 
le  necessary  in  the  course  of  discussion.  In  cases  of  that 
leacription,  the  allowance  of  counsel  should  not  be  regulated 
n  the  same  manner  as  in  an  ordinary  case,  where  no  dif- 
icnlty  is  likely  to  arise  ;  acconlingly,  a  plaintiff  has  been 
lUowed  for  fees  to  three  counsel  in  a  case  of  difficulty  (/;). 
Ind  where,  in  a  case  of  difficulty,  the  master  allowed  for 
ne  counsel  only,  the  court  ordered  his  taxation  to  be  re- 
newed (q).  And  the  same  where,  in  taxing  defendant's  costs 
m  a  new  trial,  in  an  action  to  recover  1,000/.,  where  strict 
mm  examination  was  necessary,  the  master  disallowed  the 
sosta  of  a  second  brief  and  fees,  on  the  ground  that  it  did 
act  appear  that  defendant  had  any  witnesses  to  call  (r).  Where 
there  have  been  two  trials,  and  the  successful  party  is  en- 
titled to  the  costs  of  the  second  trial  only,  the  master  may 

(0  JbHAqr  v.  Ttny,  2  T)owl.  SO.  (m)  Jervit  ▼.  DncHV,  4  Dowl.  764. 

(fe)  OmM  t.  OHter,  b  Bbig,  N.  C.  115.  (o)  Bmier   v.   Hcbmm,  5  Bing.  N.  C. 

(f)    IVto-  ▼.  Ora^MO.  5  Bing.   N.  C.  128. 
Ill  (p)  MonrU  ▼.  Hunt,  1  ChiL  544. 

f«)  Btnh0  ▼.  FVt  9  DowL  181 :  Areftm'       (9)  OHndali  v.  Goorfnum,  5  Dowl.  .ITa 


V.  a§mwk,  7  DowL  641 :    mt,  bowerer,       (r)  Maddimn  r.  Bacon,  5  Bing.  N.  C. 
"~       T.litaeaM,5Blng.N.  C.846.  246. 


llff  Cod$,Tmmiim^f. 

Bom  rw.  allow  £nr  foei  to  couanl  on  ike  ■eeoad  trfd,  «tt-«l 

^^"'-     totheamouniof  tliowgiT«ioiiiliofiiii(#). 

ooyteof  Where,  in  aettons  on  a  noUcj  of  IwiniMeo  a|^iMfci 

BiMk  ^]|^  attorney  had  onlj  made  oat  a  foil  briof  in  «■§  m 

ahort  statements  in  the  others  bnt  tlie  martar  aDofi 

the  full  hiiefii  in  all,  the  Conrt  of  King'a 

for  him  to  reriew  hb  taatation  {t\ 

CoMtof  Evi.     The  ezpenseaof  eridence  and  of  witneaMa  _ 

dnn*  te.     a  very  senous  item  in  the  eoata  of  tha  CMua.  and  i 

cretion  of  the  maaters  as  to  these  ooota  ia  almoafc  i 

ed.     The  costs  of  witnesses  have  been  alieadj  aoi 

in  the  first  Volnm^  p.  296.    And  the  ooota  of  pwasai 

the  examination  of  witnesses  abroad,  have  been  tei 

in  Vol.  I.,  p.  246.    And  the  rales  asto  the  eoste  of 

docomentaiT  evidence  have  been  stated  in  YoL  L^  pb  I 

will,  therefore,  only  be  necessaiy  to  manftlan  nan 

points  as  to  toe  coats  of  other  ^Mciea  of  oridanoa. 

action  on  the  case  mr  the  distarbaooe  of  n  wntaraoi 

expenses  of  plans  nsed  for  the  information  of  the  i 

the  trial  haye  been  allowed  («) ;  so  have  eoata  of  ai 

searches  for  pedipee  (v).    Bat  the  costs  of  ojnieiiinsB 

to  enable  scientifio  men  to  ciye  OTidanee,  have  bss 

lowed  ^«).    A  cbaige  for  a  aocament  tendered,  bat 

ceived  in  evidence,  cannot  be  sapported  (jjf ). 

CoftiofBUi       A  defendant  in  error  after  affirmance  ia  entitled  tc 

of  Exoep-       costs  of  settling  the  bill  of  exceptions,  aoch  ooeta  bei 

°**  in  error,  and  not  in  Uie  court  below  (xr). 

Cosu  of  other      The  costs,  in  case  of  plea  in  abatement  (a),  nml  tu 
Prooeedings.   pleaded  (6),  on  demurrer  (c)y  in  error  r<l),  on  mmprot{ 
suit  (^)y  new  trial  (^<7),  venire  de  novo  (A),  judgment  eca 
vereatcto  (t),  arrest  of  judgment  (it),  and  Uie  varions  ot 
ceedings  in  an  action,  are  noticed  under  the  raspeetlv 
throughout  the  Work.    (See  the  Index). 
Costs  where        Where  the  cause  b  made  a  remanet^  the  coats  ino 
^^c*uMis    bringing  up  witnesses,  attendances,  &c.,  are  allowed 
manett&c     party  Ultimately  prevailing  (/) ;  and  the  same  wheia 
goes  off  upon  any  other  occasion,  without  the  &alt 
trivance  of  the  parties,  and  is  afterwards  brought  to  t 
Where  one  of  the  jurors  absconded,  and   the   plaii 
fused  to  proceed  with  the  remaining  eleven,  and  h 
wards  took  the  cause  down  to  trial,  and  had  a  verdict^ 
held  entitled  to  the  costs  of  both  trials  (it).     As 
where  a  new  trial  is  granted,  see  anUy  1104. 
Where  Venue     A  plaintiff  laying  his  venue  out  of  London  or  M: 

laid  out  of  *^  ./     o 

(«)  WUkinMon   ▼.  MnHn,  2  Dowl.  85:        (<f)  Antt,  VoL  L  379L 
see  Lord  v.  Wardie,  6  DowL  174.  (e)  Atti^.  IQSS. 

(0  MarHneau  ▼.  fiome*.  1  Tidd,  SSfk  (/)  jUttt,  Vol.  L  914b 

(u)  Holmu  V.  Hvimm,  9  Moore,  158;  2        (/f)  AmU,  1104. 
Bing.  75.  (A)  iOrte,  1107. 

(0)  Johmm  V.  LmcMn,  2  Blnff.  341.  (i)  AiU»,  1108. 

(jr)  Severn  v.  OHve,  3  B.  Ar  R.  72;  6       (k)  Ante^  lllil. 
Mooie.  S35,  &  C  (/)  SAondm  v.    fMT,  Ray.  S 

iw)  BagftaU  y.   Vndertoood,    11   Price,  Ken.  338;  GilMmt  v.  mfWppii 

Ml.  4.'«;   2  M.  a  R.  83Sk  SLCr 

(2)  Frmei$  v.  Dne  d.  Harvey,  5  M.  ^  W.  Tumtr,  2  Wlk.  386. 
273,  bn  Cam,  Scac.  (m)  Bmrhatt  r.  B&Pmm^,  5  1 

(a)  Ante,  656.  ue  SBeT^r  v.  FmHt,  3  DrnvLaB 

(6)  Ante,  671.  (n)  Harritm  ▼.  Dummt  11 

(c)  An^,  667. 
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■pow  of  obtaininff  speedy  execution,  is  entitied,  if  Chap,  xxi 
■y  to  hit  coets  of  trpnff  in  the  place  of  trial,  un-  J]^^^JJ^~jJ 
snua  has  been  so  laid  iror  the  purpose  of  oppres-  for  take' of 

fpeedy  Em 

le  taxation  of  costs,  where  there  are  several  de-  ^Y^g„  ^i^ 
lee  4Mmt9y  1163 ;  where  there  are  several  issues,  ante,  are  several 
10 ;  and  where  there  are  double  or  treble  costs^  on^,  {j^^ccMtt^ 

u  to  taxing  Ofieers  fu  to  the  Taxation  where  Amount  Directiom 
(/>).]   By  B.  H.y  4  IF.  4,  **  in  all  actions  of  assumpsity  2*^*^*; 
manl,  where  the  sum  recovered  or  paid  into  court,  and  atka. 
y  the  plaintiff  in  satisfiEuition  of  his  demand,  or  agreed  when 
on  the  settlement  of  the  action,  shall  not  exceed  twenty  ^^^  *" 
Jiout  costs,  the  plaintiff's  costs  shall  be  taxed  accord- 
reduced  Hc»le  hereunto  annexed (/^).    Provided  that 
&  trial  before  a  judge  of  one  of  the  superior  courts, 
raaBi2e(9),  if  the  judg[e  shall  certify  on  the  poetea 
uise  was  proper  to  be  tried  before  him,  and  not  before 
r  judge  01  an  inferior  court,  the  costs  shall  be  taxed 
snalscale."    Writs  of  inquiry  are,  it  seems,  included 
irections(r^  ;  and  where  the  writ  having  been  issued 
ban  2lOLf  tne  plaintiff,  before  execution,  (judgment 
en  signed  as  for  want  of  a  plea),  had  ^ven  credit 
IB  demand,  reducing  the  amount  of  his  claim  to 
court  held  that  the  costs  should  be  taxed  on  the 
cale(«).     But  the  costs  of  a  writ  of  inquiiy  in 
for  unuquidated  damages  are  not  to  be  taxed  upon 
id  scale  (t).    Also  where  the  plaintiff  had  recovered 
;  a  sum  beyond  another  sum  paid  into  court,  the  two 
ther  amounting  to  20/.,  the  court  held  that  the  taxa- 
(ta  ought  not  to  be  on  the  reduced  scale (  u),    A  re- 
a  judgment  under  20L  entered  up  under  an  award  b 
s  above  directions,  and  the  costs  should  be  taxed  on 
»d  8C»le  accordingly  (j?),  and  the  directions  are  not,  it 
ifined  to  those  cases  onJy  which  are  triable  before  the 
I.    In  an  action  on  an  attorney's  bill,  to  which  there 
off,  the  cause  being  fjartially  heard,  was  referred  to 
r,  who  was  to  enter  into  the  whole  account :  the 
ind  a  balance  in  favour  of  the  plaintiff  of  21.  I2s.:  it 
that  the  costs  should  be  taxed  on  the  reduced  scale  {z\ 
1  an  action  for  unliquidated  damages  an  order  is  maae 
g  proceedings  on  payment  of  a  sum  under  20/.,  and 
M  taxed,  the  plaintiff  is  only  entitled  to  costs  on  the 
le(a). 

•t  necessary  for  the  judge  who  certifies  under  the  pro-  Certifirau 
e  above  rmey  to  enable  a  plaintiff  to  obtain  full  costs,  ^^^  ^ 

M0or€,  5  DowL  987;  3  Bing.       {t)  Sttvame  v.  Upmambt,  5  DowL  365 : 

t  Appendix.  (u)  Cr^ft  v.  JtfiUfr.  3  Bing.  N.  C.  Sf75;  6 

e  Mftte  In  the  Appcndljc  at  Dowl.  73. 

oL  II.  (X)  Maaten  v.  Tiekkr,  S  H.  ^  W.  81. 

lot  moBsaanr  tea  the  Judge       <y)  WaUen  v.  Smith,  3  M.  &  Web.  138; 

toenable  a  plainttfTto  obtaiii  A  M.  ft  W.  1^;  6  DowL  103;  7  DowL  3M, 

»  hMr  the  cauae  throughout  S.  C 

r,  3  DowL  330).  (s)  Parktr  v.  Smrle,  6  DowL  334. 


r  ▼.  heigh,  A  DowL  40;   3       (a)  Otek  ▼.  HiMt,  7  DowL  397;  3  M.  & 
U  188;  STModget,  107,  S.C.       W.  161,  8.  C 
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CmU,  Menudf/ar. 

flase  thn>ii^oiit(A1 ;  Uie  canse  nee 
There  is  no  ipecific  time  in  wW 
1       uuab  ueKiveiifc).     If  the  cauie  be  tried  at  A'i 
judge  before  nnom  it  is  tried  die  without  n 
cste,  the  plaintiff  is  without  remedy  as  to  th 
Where  a  cause  at  Nin  Print  ia  refeiwd  lo  artilr 
■honid  be  taken  to  gire  the  arbitrator  a  power  of 
that  the  cauM  waa  proper  to  be  tried  before  a  judge,  oil 
the  attorney  will  only  be  able  to  dum  costs  aponth 
-cale(<). 

UBemamnff  tie  Taxatim.']  Th --  ,  , 
before  taxation  of  costs,  make  an  order  «a  to  the  uriorijilt  • 
which  they  are  to  be  taied,  if  objection  be  taken  to  M 
course  (/■),  but  they  will  aometimes  vrder  Ae  UutOmUJ'' 
rtaaeed  by  the  master,  upon  sppIiMtion  by  the  party  ffl^ 
MtiBfied  therewith,  where  the  taxation  has  been  madeopail 
wrong  principle.  Several  iustoncee  of  this  haye  been  gi™  ■ 
the  preceding  pages.  In  general,  however,  the  master  is  tbi 
sole  judge  as  to  what  witnesses  shall  be  allowed  on  t>i'''*|< 
and  as  to  the  mode  of  taxinR  costs ;  and  the  discretion  iwdlf 
him  in  taxation  will  not  be  brought  into  review  befbit  |M 
court  as  a  matter  of  course.  Where  the  mistake,  if  anr,««" 
from  the  ambiguity  of  an  award,  no  attempt  to  set  asiae  •rWtk 
has  been  made,  the  court  will  not  interfere{i7).  The  aw'S» 
tion  to  review  the  taxation  must  be  supportod  by  an  ^fiom 
pointing  out  epecifcalh  tie  o/ijediont  lo  t^i).  >o  objediraB 
can  be  gone  into  on  the  application,  unless  they  are  sp«iW 
in  the  affidavit  or  rule{t).  The  affidavit  should  not  enle 
into  the  merits  of  the  cose.  It  should  shew  that  the  matf 
has  made  his  allocator  (i).  Affidavits  used  before  the  niart* 
on  the  taxation  eannot  be  read  on  shewing  canse  agsintf  * 
rule  for  reviewing  the  taxation,  unless  thev  are  referred  to  ii 
the  rule ;  and  notice  that  they  will  be  nsea  is  not  Bufficieot(f). 
The  coats  of  a  rule  for  reviewing  the  taxation  are  not  giv* 
where  the  mistake  is  with  the  mastcr{m).  An  application  to 
review  the  taxation  of  costs  on  a  bill  of  exceptions,  or  otlw  | 
proceeding  in  error,  should  be  made  in  the  court  of  error  (■). 

3.  SewiecUafor  CotU. 
■  T^^  remedy  for  costs  for  which  judgment  baa  been  obtNitl 
IS  by  action  or  execution  in  the  ordinarv  way.  The  ramedj 
for  costs  payable  by  rule  of  court  is  Cy  attachment,  m  te 
which  see  patl,  1264,  or  by  execution  under  the  proviwiiaof 
1  *  2  K.  e.  110,  *.  18,  as  to  which  see  port,  1196. 

As  to  an  attomey's  remedy  for  corta  gurainst  his  cliait,-W 
ontt.  Vol.  J.  69  to  89.  ^^ 

(")  "J^v.  B*  1  DcmLJ* 


CoUi,  Reme«fy/9r.  U  59 

Kiting  off  co6t8  against  coetSy  see  ant€y  Vol,  L  457*  Cmap.julu. 

e  defmidant  after  judgment  si^ed,  in  order  to  avoid      ' 

,  paid  debt  and  costs  in  the  action,  insisting  however, 

le  time,  that  he  had  a  right  to  set  off  the  costs  of  a 

led  by  plaintiff,  which  had  been  discliaiged,  but  not 

\y  formal  demand,  upon  motion  the  court  directed 

ff  to  refund  the  amount  of  those  costs  (o). 

ben  security  for  costs  may  be  compeUed  to  be  given, 

>12. 

|»)  jOmrmtO^  ▼.  PMm,  &  Bine.  N.  C.S7L 
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CHAPTEB  XXXn. 

AMTMl  OV  iUUUMJlQNI  UMM 

Book  it.       WHEREVER,  bj  thepfOTiiloii  of  an  art  of  pdl 

''^^*'     otherwise,  a  penon  not  a  par^  to  tlie  reooid  bto^ 

'Whrn  MOM-   by  a  judgment,  or  where  toe  jndAfineiit  upon  the  r 

Jff  in  ffeo0-  i^  g^^  3g  would  not  be  ordinarily  warruted  by  fb 

proceedings  on  the  record,  the  proper  conne  it,  m  • 

to  iflsue  a  scire  faeias  agunst  nim,  and  In  otheiL 

suggestion  on  the  roll ;  so  that  the  party  to  be  am 

may,  in  the  former  nroceedinff,  appear  and  plead 

in  the  latter  nroceedinff  that  he  mav  demur,  if  he 

facta  suggestect  are  insnmdent  in  pomt  of  law,  at 

he  means  to  deny  them(a}.    We  shall  proceed  ti 


this  Chapter  the  latter  mode  of  ^^xooeedrng  in  thi 
to  the  proceeding  by  tctre/aeitu,  aea  mi 


cases.    As 


SuggmtumM  «#  io  iha  Awtardimff  qfike  Vmbrtt  113 

in  Debt  on  Bond,  1171. 

at  to  the  Death  qfPartiee,  1172. 

for  Coete,  id. 

Af  to  the  As  to  the  Awarding  of  the  Venire,']  If  the  sheriiF  b 

thcTvttS^  in  the  event  of  the  cause,  or  related  by  blood  oi 
either  of  the  parties,  a  suggestion  to  this  effect  ma^ 
on  the  issue,  immediatelybefore  the  award  of  Uie  i 
the  venire  is  then  awaraed  to  the  other  sheriff, 
two{b);  or  if  there  be  but  one,  then  to  the  coroner ( 
coroner  be  interested,  &c.,  then  to  two  persons  vp 
the  court,  called  elizors  (d).  Any  matter  may  be  tht 
which  would  be  a  good  principal  challenge  to  tl 
the  jury  («), 
In  Local  A(s  1^  local  actiouB  iu  the  superior  courts,  by  the  l 
'*on»  g^**"  c.  42,  *.  22,  after  reciting,  that  **  unnecessaiy  delay  i 
^ent  y.  ^  sometimes  occasioned  by  the  trial  of  local  act 
county  where  the  cause  of  action  has  arisen  ;  "  i1 
'Hhat  in  any  action  depending  in  any  of  the  sa 
courts,  the  venue  in  which  is  by  law  local,  the  con 
such  action  shall  be  depending,  or  any  judge  of  ani 
courts,  may,  on  the  application  of  either  party,  ord 
to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  m^ 
or  place  than  that  in  which  the  venue  is  laid  ;  ai 
purpose,  any  such  court  or  judge  may  order  a  amg^ 
entered  on  the  record,  that  the  trial  may  be  more  o 
had,  or  writ  of  inquiry  executed,  in  the  county  or 
the  same  is  ordered  to  take  place"  (/).     The  appi 


(a)  See  BorCtott  v.  VmUkani,   I  B.  &       (tf)   Id. :    H« ,.  . 

Adol.704.  4S3.     See  fomu  of  mm 

(6)  A«x   V.  Warrimrum,  1  Salk.  I5S:  Chit  Fonm,  635. 

iMmmi  V.  fiedUcy.  5  M.  &  Sel.  144.  (e )  See  upon  tlkh  Mliec 

(tf)  ForteM.  de  Laud.  LL.  c.  SA:  Ca  (/)  See  tfao  fbaae,  CUt 
Litt.  158* 


Entry  qf  Suggntimu  upon  the  Roll,  1171 

2^  ^i"  a  judge  for  this  purpose  should  he  supported  hy  nn  chap.  zxxn. 
I^'iavit,  shewing  the  unnecessKn'  delay  or  expense  that  will 
iJ^*^  place  by  the  trial  or  execution  of  the  writ  of  inquiry  in 
^^<>uiity  in  which  the  action  is  hrouirht. 

li^T^t  iu  local  actions,  where  a  fair  and  impartial  trial  cannot  Or  to  Mcure 

^  n      ^  ^^*  county  where  the  venue  is  laid,  the  court,  upon  T^ij'.**"'"^ 

H^'^pn  case  being  stated  to  them  by  affidavit,  will,  upon  mo- 

^^^^gnnt  leave  to  enter  such  a  suggestion  upon  the  isnue,  with 

^1^*1^ Mtrr,  in  order  to  liave  a  trial  in  tlie  next  adjoining 

|^^t]r(^(7) ;  and  it  seems  to  l>e  ininiati'rial   whether  the  next 

>l^ifliiijr  county  l^e  a  county  palatine  or  not(A).    The  affida- 

%|l^  upon  which  such  an  application  is  foundeid,  should  specify 

l^r^&cta  from  which  it  is  to  )>e  inferred  that  a  fair  trial  cannot 

%ll^^  in  the  county  where  the  venue  is  laid(f).     In  tninsi- 

V?3^  Actions,  it  is  more  usual  to  move  for  leave  to  change  the 

^^lltOy  in  actions  transitory  or  local,  depending  in  any  of  the  Where  Vmue 
J2^lrt8  at  Westminster,  where  the  venue  is  laid  in  the  count v  'fr 'MVJ!!'""'^ 

^•r  .  (i^ii/'ii  .•i»ii  ity  or 

^^•nycity  or  town  corporate  in  Kngland,  (with  tlie  oxcoptum  Tnwncur- 
^  London,  Westminster,  Bristol,  Chester,  and  the  borough  of  i'**'^^''  ^^*- 
J^^uihwark  ),  the  court,  upon  the  application  of  either  party, 
^ay,  if  tliey  think  proper,  award  the  venirfy  &c.,  to  the  sheriff 
^f  the  county  next  adjoining  to  the  county  of  sucli  city  or  town 
^Orpijrate,  in  order  that  the  action  may  be  tluTc  tried  (3J{  G. 
^  c.  .52, 4W.  1,  10)  (/');  and  it  should  seem  that  this  would  be 
^be  case,  even  although  the  venue  hius  been  cliauged  to  the  city 
^pon  the  usual  affidavit^/). 

Where  the  venue  is  laid  in  Berwick-upon-Tweed,  or  other  Where  Venue 
place  where  the  queen's  writ  of  renire  does  not  run,  then  upon  wi"k-uponV 
%  iUg^estion  that  the  issue  ought  to  be  tried  in  tlie  next  ad-  Twec«i. 
Joinuig  English  county,  tlie  renire  is  awarded  to  the  sheriff  of 
•nch  county  accordingly  (m)  ;  thus,  where  the  venue  is  laid  in 
fierwick-upon-Twei*d,  the  venire^  upon  suggestion,  may  bo 
Awarded  to  the  county  of  NorthunilKTland  (rt) ;  and  the  like  (o). 

The  suggestion  should  always  be  made  at  the  proper  stage  When  mmic. 
of  the  proceedings,  when  the  fact  which  gave  rise  to  the  ne- 
oeanty  for  makiiijuf  the  suggestion  took  place. 

In  all  cases,  where  either  wirty  would  suicgest  nnv  special  Notice  of  the 
Xnatter,  us  to  the  awarding  ot  the  vnitre  out  ot  the  common  should  be 
course,  a  cony  !»hould  be  given  to  the  o])positt?  party,  and  he  K'^<^"- 
should  be  allowed  a  reasonable  time  to  consider  of  it,  before  a 
nieni  dedirt  is  entered  (/»). 

Of  Breaches  in  JMtt  tm  Bond,']  As  to  the  suggestion,  &c.,  in  |^'^i"'JJ^ 
thin  case,  see  antfy  72.3  to  729.  Uund. 

Ufl  n^r  T.  HmriHf  3  Burr.  1333 :  1  W.    Formft,  C37. 
Bla.  3f9.  &  €.:  Rex  v.  Amfry,  1  T.  R,        (0  Hird  v.  Morw,  7  Taunt.  XO^ 

I :  Rer  v.  Hunt,  .1  B.  Ac  Aid.  444.  im)  See  the  former  decision »  ah  to  when 


(k)  Ret  r.  The  Inhabitants  of  St.  \tarf/t  the  veinic  wax   in  Waleh,    Uitniricht  d. 

7T.  H.  73S.  RMutrtbi  v.  n'iUiami,  2  M.  &  Sel.  27ii: 

(i)  Ree  v.  Harri*,  3  Burr.  1.133.    See  and  fee  Amhnnie  v.   /<«««,  11  Eaiit,  .'470: 

form  at  tug^chtion,  and  award  of  f«-  Hhj-  v.  O'lvlif,  it  Burr.  H55. 

Mr*  into    the  ailk>inin«   county.    Chit.  fn)  Ma^or  nf  Rmrwkk  v.  Kwarff  2  W. 

Form*,  b'7.  Bl.  liWfi. 

01  h«e  ante,  <!«*.  («i  Sec  alao  fVa.v  ▼.  VaUtf,  S  Salk.  TmI  : 

•Jri  See  Rex  v.  inhalUtant*  of  St.  Mary,  and  see  form  of  fiuggeRlimi  and  award  of 

7  T.  II.  ^Xi.    Six  the  fomi  of  the  MtggeN-  renire.  (.'hit.  Fonnst.  KKL 

lim  in  nuch  a  caae,  ami  award  of  the  t«-  lj»)  Jirwxu  v.  lAOnlun,  City  «f,  1  Str. 

•if*  Into  the  a4)o^ii>8   oounly,    Cbll.  iSH. 
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XiUry  ^thm^Himm  wpm  H#iMl 


IT. 

Pabt  I. 


Of  the  DmA  ifPmHm.JWhBn  tibm  »•  ti»«i 
plamtiflfB  or  deftodanti^  sod  «ne  or  mom  of  tfcaii^; 
orjiic.DMtii  cause  of  actum  soiriTo  to  or  tg^buA  the  nrfin^ 
action  shall  not  be  thereby  abated ;  but  sndi  Mm 
suggested  npon  the  record,  the  actum  shall  praesBi  it  v 
of  oraffainstthe9iirTi¥orB(r).  The  death,  in  ^^. 
occur  before  issue  joined,  is  suggested  at  the  ttmmami 
the  next  pleading,  and  of  course  mMars  upon  tbt  ■<•< 


to 


ic. 


Afto*  final 
Judgvoeai. 


Deftth  of  De- 
fendant in 
Error. 


For  Cost*. 


snouia  be  sngMted  upon  tne  jnut  xtuu  leoora 
it  be  suggested  upon  the  issue  xolL  It  will  be 
But,  aocording  to  a  more  recent  dedsion  at  ^^^'{'^ 
woxdd  seem  uat  it  should  be  suggested  on  thrM 
lecord(^).  And  inasmuch  as  there  is  now  no  &te 
roll(ff),  it  would  seem  that  the  sqggestion  should  !»■ 
theAftmPrtHffrecozd.  Eren  after  motion  to  set  lij 
ceedin^  for  irr^gukziijr,  because  one  of  two  pMM 
before  mterlocutoiy  judffment^  and  the  suit  proeeedei 
ecution  in  the  names  of  both,  the  court  allowed  tiw  m 
plaintiff  to  suggest  the  death  of  the  other  on  the  soD 
amend  the  ca,  sa,  without  payment  of  costs  f«). 

If  the  death  happen  after  final  judgment,  then,  upon 
ing  the  death  upon  the  roll,  you  may  sue  out  exeentii 
against  the  8iirviyor(y)  ;  or  you  may  sue  out  execntic 
names  of  all,  but  it  can  be  executed  as  against  the 
only  (^).  The  lands,  however,  of  a  deceased  defendant 
liable  in  satirfaction  of  the  judgment,  although  he  ka' 
of  the  defendants  surviving  him  ;  for  the  judgment  si 
to  the  personalty  only,  and  not  as  to  the  realty  (  Pel. 
and  therefore,  if  the  plaintiff  wbh  to  sue  out  an  dtf 
the  lands  of  a  deceasea  defendant,  as  well  as  against 
vivor,  he  may  have  a  scire  facias  against  such  sun 
the  heir  and  terretenants  of  the  deceased,  to  have  i 
against  the  lands  and  goods  of  the  former,  and  the  lai 
latter  (a). 

If  one  of  several  defendants  in  error  die,  upon  s 
the  death  upon  the  roll,  you  may  proceed  against 
vivor8(6). 


more 
than  usual 
Coita. 


For  CJosts,"]  Where  the  effect  of  an  act  of  parlian 
^J^M*  De-  alter  the  law  in  respect  of  giving  costs  to  a  defendant 
tjBd  to  iSSre  ^^i^re  the  nlaintiff,  in  ordinaiy  circumstances,  would  I 
to  them,  tne  proper  course  is  to  enter  a  suegestion  o 
of  the  facts  necessary  to  entitle  the  defendant  to  th 
so  that  the  plaintiff  may  demur,  if  the  defendant  < 
forth  the  fects  which  bring  the  case  within  the  act  < 
ment,  or  may  traverse  those  fects  if  Uiey  be  untrv 

(r)  8A9W.  3,  c.ll,t.7. 
(•>  fj!*^  V.  Denn,  1  Burr.  363. 
(i)  ^  V.  0)hen,  I  Stark.  511. 
(••)  See  Hodgt^  v.  Dil^,  7  DowL  444. 
IbmL^S^."*^  J."  '^^^  *  T.  R.  577.  S«e 

yohiS?w:S  *^"™*'®8j  •^*«»«  ,,..^._,     .__ 

\it)  mam'  ^.  itoru,  %  \.<juii«,«u  trSSli /*'**"''-  ' 


808:  and 

319 ;   1    Show.  40«i    1  Ld. 

Sm    C. 

(x)'s  Saund.  SO  k,  7t  k«  01 
<«)  ANte.sao. 

(6)  Vol  I.  aoa.  sm  •  f 

•ugration,  UlL  Eat.  SI7. 
(c)   Hirktman    ▼.  CMI■^   ] 
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of  pariiament  be  repealed  pending  the  suit,  it  seems  chap,  xxxn 
e  eoks  must  be  awarded  as  if  the  act  had  never  ex- 
nkfls  there  be  some  express  saving  in  tiie  repealing 

Isfendant  be  entitled  to  double  or  treble  costs  on  a  ver-  DouMe  or 

him,  because  sued  for  something  done  bv  virtue  of  his  '^^^^  ^*'^* 

t  justice  of  peace,  constable,  officer  of  excise  or  customs, 

<w  (Mtf^  913,  914),  if  it  do  not  appear  upon  the  foce  of 

ioid  that  ^e  action  was  brought  against  him  as  such 

for  something  done  by  him  in  the  execution  of  his 

Un,  upon  obtaining  a  certificate  to  that  efiect  from  the 

ti  or  after  the  tnsl(^e),  or,  in  case  of  a  nonsuit  or  non- 

fon  his  making  an  affidavit  of  the  fact,  the  court  will 

tim  to  enter  a  suggestion (/)  of  it  upon  the  record  (^). 

le  same  in  all  other  cases  where  the  defendant  is  en- 

0  double  or  treble  cost8(A).  But  unless  the  statute  re- 
,  it  does  not  seem  absolutely  requisite  that  this  sogges- 
Mild  be  entered  (t);  if  it  otherwise  appear  on  the  mce 
aeord  that  the  case  is  within  the  statute. 

action  be  brought  in  one  of  the  courts  at  Westminster  Under  Court 

use  of  action  which  might  have  been  sued  for  in  the  ^iiu?"**'^'^ 

requests  or  court  of  conscience  of  any  city,  borough,  or 

tere  is  usually  a  clause  in  the  statute  creating  the  luris- 

»f  the  inferior  court,  by  which  it  is  provided,  that  if 

itiff  in  the  superior  court  recover  any  sum  within  the 

'  the  cognizance  of  the  inferior  court,  he  shall  not  be 

to  costs;  or,  if  the  defendant  have  a  verdict,  he  shall 

ted  to  double  costs  (ir).    We  shall  not  attempt,  in  a 

tlus  description,  to  enumerate  the  provisions  of  this 

i  all  the  statutes  which  establish  courts  of  conscience ; 

la  here  intended  is,  to  state  some  general  principles 

le  courts  seem  to  have  established  upon  the  subject, 

ch  are  applicable  to  all  these  couits  of  conscience, 

cpreasl^  controlled  by  the  words  of  the  statute  creating 

nsdiction,    or  by  necessary  implication.    All  these 

have  one  common  object,  and  should  all,  as  far  as 

receive  a  uniform  construction  T/). 

)urts  of  conscience  are,  in  general,  restrained  to  debts  or  to  what 

tmands  certain,  capable  of  being  ascertained  by  mere  5?^^°|*'* 

tion(0i).   Consequently,  in  all  other  cases, — as,  for  in-  Acu^n^^^ 

ral  extend. 

7»  &  Cp  the  court  reftned  to  &  C 

CBtend  on  the  roll  m  sugget-       (0  See  W^U  ▼.  Odift  3  Dowl.  799;  2  C, 

t  ptMiDds  of  their  Judgment  M.  Ac  R.  ISB,  5.  C.    It  was  a  caae  on  the 

1  a  motkm  to  enter  up  Judg-  Building  Act.  {S§d  vide  Tidd,  9th  ed. 
toertiflcateof  the  Speaker  of  968). 

fConunona,  under  the  9  Oeo.       (*)  See  thefonna  of  luggestions.  See, 
63.  fiir  coats  incurred  in  the    Chit  Forms,  643. 
k  of  a  petition  in  parliament.  {l)  Shadduk  r.  BennetttTD.SclLSas. 

w  ▼.  Ben»/brd,  6  DowL  157:  (m)  JonoM  v.  OrMnintr.  6  T.  R.  5S9: 
i  V.  Mmtherini^iam,  5  DowL    Famin  v.  Otwall,  1  M.  »  Sel.  393:   see 

Foot  V.  Coarot  2  B.  &  P.  588:  Parker  v. 
r  ▼.  Carr,  7  T.  R.  448:   1     Vaughan,  Id.  20:  Simdb^   ▼.  Miller,   5 
308,  n.,  8.C.:   OeosnisA   v.    East,    194 :     Rejt    v.    Comiidsaionert  of 
Str.  074:  and  see  AOdne  ▼.    Jjmikm  Court  of  RBqueeta,  7  East,  292: 
Eaat,  92.  Holden  ▼.  Newman.  13  East,  161 :  M'Cbb- 

iform  of  rule.  Chit  Fonns,    ham  v.  Garr,  1  B.  s  P.  223;  1  Doug.  245. 

An  action  for  use  and  occupation  or  fur- 
a  V.  Ifite,  Hardw.  125  ;  Ca.    nished  lodgings  Is  withfai  the  39  &  40  Geo. 

3,  c  104,  s.  l£    (Kidd  v.  Mamm,  3  DowL 
sfiM  ▼.  Piomy,  9  East,  322t    96  :  and  see  Drmo  v.  Fletahgr,  1  B.  ft  C. 
dmeUe,  I  Blng.  182:    PTeOt  ▼.    283). 
ml  7»;  2  Cr,M,  »  R.  185, 


•taBM,  in  aii«e»Miw  tlto  wm»  hr  ■^WyWri  tt 
_euri««(H),  or  in  ••pecUMttmif  ■|*MMi(fi--< 
of  uti^roementC*},  or  tW  lik^r-th*  AkSfant 
theatatute, 
npoD  the  r 

iCUinnni —-,, — , 

of  tmmAtae*,  that  the  mum  «f  mHoq  hftve  ariMMi.  ui 
dafandMit  or  |daiiitiff,  or  both,  mUo  iriOiiD  th*  juria 
tlo>i(7) ;  b«t  this  depenb  «imlj  vp«o  the  wnnling  of 
■tatnte  in  MCh  pMtkukr  tan,  ^^  KMBettniM  it  nu    '     '* 
iriM<r).    It  would  BMiB,  thMiriNR  tfw  Mt  of 
nMkeg  no  cxpreH  proTinoa  ■■  to  tba  rtmkmx  of 
M  a  genenl  rule  the  ptaiatiff  noed  Bot^  but  the  d< 
miiat,benrideidwi&iatbeJniBdtotioa(a).    Itiathe 
of  debt  or  dnuMCB  ftond  t^  Iho  jarj,  ■■»  no*  m  Ud  ii 
declimUoii,  iriiicB  is  to  detemlae  metlwr  it  miriit  have  L 
Btted  for  in  the  inferior  eooit  tit  iwt(l).    And  me  bet  «f 
eoose  beioK  tried  on  a  writ  of  frtri  doea  not  aSect  '*"  ~ 
tioD(N).    And  aithou^  reduced  below  the  limited 
pa/ment  in  partes),  or,  it  seems  ^S  payment  int^i  i 
or  by  the  pl«8  of  tne  Statute  of  Limit«.tionB{:),  orbi 
of  in&ncy,  or  other  defence  »et  up  to  the  action(a},  iti^l 
general,  witfatn  the  atatote.     Bat  otherwue  if  reduced  v 
set-ofF(6),or  tender(r),  if  pleaded.     Merely  pleading  a  tatMC, 
however,  does  not  ;ireclude  the  defirndant  from  the  brntfitN 
the  alatate,  when   the  origitud  debt   is  onder  the 


in^ii  nMf  wlik  ih*  pUMlviii'AiM  "jrt  JJittiiiii  v.  »■*>.  14  fct^Mfc,       I 

It.  MMt.  A»  to  wlui  fa  ni*li^  » lti».        — ^^...---^ 

Uhood.  Ac,  oilMn  Da  naatu  oTtlM  M,  1  M.  k  W.  »l:  1  T.  *  O.  ■■>• 

LoDdai  Conn  of  CoudBW  Aet,  m  DowL?*.  a.C,whMt  niaBBMli» 

MO,  &  C,  udHHikmdnd:  Mai.    CUt.»«:  tMit  v.  r     .       .1  I 1 

Lith,  »  Id.  IDS.  Vmim  tba  GnnMid  aU:  B*»v  *-  OMm,  1  B.*«i^M* 

Coiin  of  lUqueMi  &«,HH^riiicWirUl  DsirLMT,  KcTSwv.Itoi^lIli* 

ftodal  K(U>-UhlB  aw  )uld&UDB  of  (M.)                                                   ^ 

tkalK>iirt,irilMfWHdr>ctlMMaM4       M  rri ti     fmV  I.  f— 1^ 

Coun,Q.B.,tMiiM(e,l.,llU«>^VMh.  " .■■-  r     inimB  r^  '*^ 
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&oiint(</).     Sometimes  the  act  expressly  excepts  a  demand  Cimp.zzxti 

Igixu&lly  exceeding  the  limited  amount:  and  where  a  ver- 

•t  ^ras  nven  for  2/.  8t.  6c/.  fur  goods  sold,  after  deducting 
.  Id*.  6<i.  for  tuition  and  money  payments ;  it  was  held,  that 
ft  cladm  was  a  balance  of  an  account  on  a  demand  origiiuilly 
seeding  5/.  within  the  47  G.  3,  a.  1,  c.  4  (Blackheath  Act); 
cnfore  no  sumption  to  deprive  the  plaintiff  of  costs  could 
I  entered (e).  But  it  has  bc^u  Iield,  under  the  6  JV  7  IV.  ^ 
ISO,  tf.  22,  (new  Blackheath  Act),  which  excepts  a  debt  for 
\y  sum  beinff  the  balance  of  an  account  originally  exceed- 
5/.,**  tliat  the  jurisdiction  extends  to  cases  where  the 
r  aide  of  the  account  amounts  to  above  5/.,  and  tlie  )>a- 
lias  been  reduced  by  occasional  payments  lielow  tliat 
m,  if  it  appear  that  so  much  as  5/.  was  not  at  any  time 


SUoi 


and  administrators,  as  defendants,  arc  not  in  ge-  jj"^  V"urt  o 
within  any  of  these  statutes(^)  ;  but  as  plaintiffs  they  AcITIniTi^be 
(A);  nor  are  attomies,  either  as  plaintifls  or  defendants,  ukenadvaii- 
leaa  specially  named  therein  (on/e,  847).  But  assignees  of  ^'^ 
liankrupt  are  (t) ;  so  are  barristers  (i-). 
Wlierv  the  statute  prescribes  a  particular  mode  of  proceeding, 
ft  enable  the  defendant  to  avail  himself  of  it,  he  must  follow 
bat  mode,  and  the  court  will  not  permit  him  to  follow  any 
(/).  If  the  statute  creating  the  court  of  ciuiscience  con- 
prohibUwy  elausfy  declaring  that  no  action  shall  be  brought 
ivnere  for  the  causes  of  acti<m  therein  mentioned,  the  statute 
tt  each  a  case  may  be  offered  as  a  defence,  pleading  it  Mpeciallv; 
lad  though  the  statute  gives  no  form  of  plea,  yet  it  may  be 
pleaded  (m).  Therefore,  if  the  statute  gives  the  defendant  leave 
bo  plead  the  matter  specially,  as  the  means  of  taking  advan- 
tfl|^  of  it,  if  he  omit  to  plead  it,  he  will  lose  the  benefit  of  the 
rtatute.  Thus,  where  the  act  provided  that  in  cases  within 
tlie  jurisdiction  of  the  court  of  requests,  where,  upon  the  trial, 
^ie  debt,  &c^  should  be  found  not  to  amount  to  40^.,  no 
ludgment  should  be  entered  on  the  verdict,  and  if  it  were 
entered  should  be  void,  and  the  defendant  should  have  costs ; 
It  was  held,  that  the  defendant  could  not  take  advantage  of 
the  act,  by  suggestion  on  the  roll,  but  was  bound  to  plead 
it  in  barpi).  Such  plea,  however,  will  be  bad  noa  chatantc 
woredictOf  if  the  statute  be  repealed  in  the  course  of  the 
■ait(o).  On  the  other  hand,  where  the  statute  contains  no 
■ach  prohibitory  clause,  it  cannot  be  pleaded ;  the  mode  of 
-taking  advantage  of  it  in  that  case  is,  by  the  defendant's 

fil  JflrvlMi  T.  Strmyr,  5  M.  &  SeL  196.  {k)  WettrnfuUI  v.   fVnkHMl,   10  B'mg, 

(c1  Jlcremu  r.  HMu,  1  Harr.  4c  W.  87:    385 ;  3  Moo.  &  Sc.  805:  2  I)owL  7S0,  S.  C. 


«Bd  Me  Orem  w.  Bolton,  4  Blng.  N.  C.        (/)  Taylor  v.  Btmir,  3  T.  I1.4U:  1  Ewt. 
-  -      -  (deekled  -  -  - 


:  6  DcmL  4M,S.a  (decided  on  the  3S2.  &  C .-  and  Me  Annlee  v.  IMy,  1  M. 

Hamleli  Couitof  RequetU  Art);  8r  Ry.  M'A:  Clark  v.  Hamlet »  1  H.  &  W. 

mmtaim  ▼.  Vmm^,  I  Taunt  00  (de-  177:  '*'«'  ▼•  Tumtr,  I  Ner.  k  P.  617. 

OD  tlw  then  Southwark  Court  of  (m)  Pttrker  v.  JOd/ur,  I  VjuH,  SfiS:  Bar- 

llllMfTi  Act).  fMy  V.  Tubbt.  S  H.  Bi.  S50:   JadtmoH  t. 


(/)  Ape  V.  Bm^mrd,  6  Dowl.  9J1.  Other,  &H.6c  W.  I47t  Tidd.   »th   ed. 

igi  AUmtf  T.  Bwmwt,  I  Diiue.  863:  9»),    It  wems  that  the  pka  need  not  be 

HI  fTM*  T.  Wghurd,  Id.  S46:    WeU  v.  to  the  jtfrMicfioii  of  the  court.  (See  IVeet 

Bimim.  5  T.  R.  ASA.  v.  Turner,  per  Denman,  C.  J.,  1  Nev.  ^. 

A)    Wmee  ▼.   W^lmrii,    I   Doug.    S4tf:  P.  617:    ue  the  principle  in  Moore  ▼. 

▼.  Jl^aft,  C.  P.,  M.lR3»;3Juriit,  DmT.  1  M.  &  Rob.  468:  ilffK«  v.  Snctt 


lONk  4  DowL  68IIN 

(I)  Itav  V.  Wgg,  1  B.  ft  P.  11:  Wat^  v.       in)  Jaekman  t.  Cet/ter,  A  M.  ^  W.  147. 
1  &  k  Aid.  307.  (o)  ^ame  v.  Btre^fijrd,  6  DowL  1A7. 


..I' tho  Mini,  ivlii'vi'  tho  iK'fciKlant  fmm  costs  U-fi 
Ifuvc  liim  III  ii|iplv  t"  i-iiter  u  rai.'Ui'stion,  "t  ] 
thi-  i-a-,c  may  \k  (*).  The  Qiipliciition  t'>  ente 
must  uot  be  maae  brfore(t)  veidict,  but  nii 
after  it,  orafterthe  execation  of  the  writ  of  ia 
a  jud^ent  by  defmilt;  it  is  too  Ute  to  make 
after  judgmeDt  ugfuedand  execution  levied,  i 
b««ii  made  in  that  tenn(ii).  Where  a  judn  i 
pimnanre  of  the  1  W.  i,  e.  7,  (atite,  Vol.  I.  3 
the  plaintitF  uhaJI  have  execution  within  a  lii 


but  a  juitge  at  the  asnzes  has  no  power  to  ord« 
So,  the  detendant  ia  not  precluded  from  appl; 
suf^gestion  entered,  though  the  cause  waa  t 
itlieritF  with  the  defendant's  consent,  and  the 
been  taxed,  final  judgment  signed,  and  execi 
And  in  nuch  a  esse  it  b  not  neceasary  that  tl 


previous  order  to  stay  the  proceedillH;ii(f ),  So, 
ny  default  it  aigned  in  vacation  and  execntioi 
fendant  may,  nevertheless,  apply  to  the  court 
term  to  have  auch  su^testion  entered  on  tl 
pBj'Ing  the  plaintilfs  costs  since  the  jndni 
tt'ima  would,  it  seems,  be  impoaed  in  other  sin 
the  only  modt;  of  avoiding  tliem  is,  bcfote  th 
to  obtain  a  judge's  order  to  stay  the  proce«dii 

I-     lastly,  where  the  plaintiff  deti  mot  rteorer 
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^  the  parties  by  affidavit,  it  shall  appear  to  the  court  cbap.  xxxit. 
ere  inras  no  reasonable  or  probable  cause  for  holding  the 
ant  to  bail  for  that  amount  (6). 

ybr  leave  to  enter  the  saggesHon^  is  for  a  rule  to  The  Motion 
Mff^  the  plamtiff  should  not  bring  the  postea  into  court  J^^^^^J^ 
MS  the  roily  so  thai  the  defendant  may  enter  a  ntg^es-  sugmtion 
,  emd  that  all  proceedings  he  stayed  in  the  meantime.  forCo«<** 
p  a  hrief  motion  paper  to  counsel^  accompanied  with  the 
■f  (tf^.    The  affidavit  must  clearly  bring  the  case  within 
t(^djy  and,  in  general,  should  expresdy  state  that  the 
iant   "was  liable  to  be  summoned  to  tne  court  of  re- 
(tf^.     And  where  the  act  applies  to  defendant's  residing 
i  tne  jurisdiction,  the  affidavit  ought  to  shew  that  the 
Iant  ^eas  residing  there  at  the  time  of  action  brought  (/). 
irhere  the  act  requires  it,  it  should  state  that  the  cause  of 
L  arose  within  the  jurisdiction.    But,  in  a  case  under 
Gddleaex  Court  of  Kequests  Act,  the  Court  of  Common 
held  that  the  affidavit  was  sufficient  without  this  state- 
y   and  that  it  rested  on  the  plaintiff  to  make  out  the 
ary,  if  he  could  (^).    The  copy  of  the  writ  of  summons, 
ced  to,  and  referred  to  by,  the  affidavit,  and  indorsed  for 
5#.  ad.  debt,  is  sufficient  evidence  of  the  action  being  for 
tht    not    exceeding   £6(h).     The    record   need    not,   it 
B,  be  produced  in  court,  for  the  purpose  of  making  the 
cation  (t^.    On  the  rule  nisi  being  ootained,  draw  it  up 
mu  of  the  nuuierSj  and  serve  a  copy  upon  the  plaintijjrs 
nsg^  or  agenty  at  the  same  time  shewing  him  the  original; 
iken  proceed  to  make  the  rule  absolute  upon  affidavit  of 
ee.     As  soon  as  it  is  made  absolute,  get  the  suggestion  drawn 
mmsel  or  pleader  (k):  indorse  it  upon  the  Nisi  Prius  record, 
ffti  one  of  the  masters  to  enter  it  upon  the  roll.    If  the  statute 
the  defendant  costs,  give  notice  to  the  plaintiff* s  attorney  of 
tnme  of  taxing  them;  bespeak  the  roll  of  the  masters,  and 
id  he^ore  one  of  them  with  the  postea,  who  will  thereupon  tax 
vitey  and  mart  them  upon  the  postea  and  roll.    If  the  roll 
not  been  carried  in,  and  the  plaintiff  refuses  to  carry  it  in, 
apphf  to  the  court  by  motion,  or  to  a  judge  on  summons,  to 
9»%im  to  deliver  it  up  to  you,  in  order  to  enable  you  to  enter 
mggestion  thereon.    It  affords  no  answer  to  such  an  appli- 
oniy  that  the  plaintifTs  attorney  has  ab8Conde(}  with  it,  or 
like(^).     This  suggestion  may  he  traversed  or  demurred 
}j  the  plaintifiP(m). 

43  G.  3»  e.  46,  t.  a    See  thi«  sUtute,  see  Burtim  v.  Campbeil,  6  Dowl.  451. 

,  1148,  and  lee  the  canes  there  cited.  Or)  BiMhnp  v.  Martha  C.  P.,  M.  18.19;  3 

dw  fionn  of  suggestion.  Chit.  Fonns,  Jurint,  Knni. 

{h)  Burton  v.  OimpbeUf  6  Dowl.  451. 

I  See  fbrni  of  affidavit   and   rules,  (<)  Kidd  v.  Masim,  3  Dowl.  H&. 

u  Toram,  641 .  612.  (*)  See  fonn,  Chit  Forms,  fAl  to  645. 

)  NevtoM  ▼.  Feaeedc,  1  DowL  077.  (')    Sec  Jotug  v.  Harris,  1  DowL  430. 

I  U^McrifftT.  KifMT,  8  DowL  492:  Fot-  Im   Jtffriea  v.  Wattt,  1  New  Rep.  157: 

r.  CM^Wy,  Id.  W7-  Hickman  v.  Cutteif,   Andr.  .'M)    Barney  v. 

')  Manait  y.  Hiekt,  1  Harr.  ft  W.  R7:  Tubh»  2  H.  Bl.  354:  and  we  Hickman  v. 

BtoNrf  V.  BaUey.  3  Dowl.  WfR,    As  to  Colify,  2  Str.  11 2U:  Bartlett  v.  Pentland, 

t  aflMsrit  of  this  tact  is  sufficient,  1  B.  dc  Adol.  71U. 
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What  AtHomg  imuim  io  «r 
tratan.']    BEFORE  we  eoiiaa«r  the  efbet  tbe  dedk 


whrt  Actkiw  puty  Hat  upon  a  snii^  it  will  be  neoeaairy  to 
ZSSS  Esu^  actions  sumve  to  or  against  their  executors  or  t 
cntonor  Ad-     Actio  penonolU  morUmr  cum  pentma^  is  a  rule  thai 
°'^''**<'*<<>n.   of  many  exceptions  fa).    All  such  personal  actioiis  ••  fll^ 
Wta«Exe-    founded  upon  any  oDiigation,  contract,  debt,  coTenant,  er  l 
■MorSraed  Other  duty  to  be  performed,  survive,  and  dio  not  die  mlh' 
^pmmb?    pei'son,  but  may,  by  the  common  hiw,  be  brought  by  «r  mk    ,^ 
^SSSvto^  the  personal  representatives  of  the  deceased  parties  (^).   Oll; 
p<^*  species  of  contract,  however,  b  within  the  role  above  ■Mo- 

tioned, T%z.  a  promise  of  marriage,  an  action  fsx  Jh^hntAm 
which  cannot  be  maintained  by  an  executor  or  -^—--' '  ■*— 


except,  perhaps,  where  a  special  dama^  to  the  penoml 
of  the  aeceaaed  has  been  caused  by  its  breach  (c).  AeeoMl 
did  not  lie  at  common  law  for  or  agunst  an  executor,  &e.;  W 
itisgiventoexecutorabystat.  Wetitm.  2md^  {13 Ed,l), M.^^ 
23;  and  against  executors  by  the  AS(5A.  e,  16,  #.27.  So^ tt^ 
on  simple  contract  did  not  ue  against  an  executor  (d();^  «ali0 
on  a  contract  made  by  him  in  his  representative  c§fialj(9)l 
but  debt  for  rent,  and  anumptii  upon  the  simple  eontnettf 
the  testator,  always  did  (/).  And  now,  by  the  recent  act,  8^ 
4  FF.  4»  c.  42,  s,*14,  ^an  action  of  debt  on  simple  c 


shall  be  maintainable  in  anjr  court  of  common  law  agaivt  ilV 
executor  or  administrator."  An  executor  mar  support  dA 
for  not  setting  out  tithes  (^).  So,  replevin  or  detiane  wiB  ii 
for  or  against  executors,  where  the  goods  taken  awi^  coatiHi 
still  in  specie  in  the  hands  of  the  wrongdoer,  or  off  hii  ss- 
ecutor(A);  or,  if  they  be  consumed,  then»  am  acAioo  ' 


(•)  See  1  €niit.  PL  Mh  ed.  Si.  8S. 

(b)  itmmm  ▼.  Dimrn,  Latch.  ISi: 
Mmm  t.  Oi(^Wrf,  Cro.  Car.  MO: 
▼.  IVvcr.  Covm.  37&. 

le)  Oiiiwfcfa  ▼.  mmmmm,  >  M.  * 
Scd.41& 

(d)  Co.  ST*.   Iliift»  T. 
373^ 


5  BiBs.  SOO,  &  C 
(/)  tC.17b: 
ISOL 

(ft)X«JfaMiT. 


tP. 


▼. 
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and  received,  to  recover  the  value  (t).  So,  where  the  goods  cmap.xxxmi 
testator  have  been  carried  away  Id  hia  lifetime,  the  ex- 
x>r  tnav  afterwards  maintain  trespass  against  the  wrong- 
rs  (4  £d.  3,  <r.  7);  and  the  same  as  to  administrators,  (31 
d,  c.  11 ),  and  executors  of  executors  {k).  These  statutes 
construed  as  giving  the  same  remedies  to  executors,  &c., 
injuries  to  ih.e  personal  estate  that  the  deceased  mi^ht  have 
( /) ;  so  that  they  may  have  trespass  or  trover  (m),  action 
a  udse  return  (n^,  action  for  an  escape  (o),  action  for  re- 
ring  goods  taken  m  execution  before  the  landlord  (the  tcs- 
ir)  was  paid  a  year's  rent  (/>),  action  against  an  attorney 
negligence  {q\  or  any  other  action  of  tne  like  kind,  for 
iries  done  to  tne  personal  estate  of  the  testator  in  his  life- 
te  (r).  But  these  statutes  do  not  extend  to  injuries  done 
the  person  of  the  testator;  and  therefore  an  executor  shall 
;  have  an  action  for  assault  and  battery,  false  imprisonment, 
slander,  or  other  actions  of  the  like  kind  («).  Nor  can  an 
!cntor  be  sued,  where  the  cause  of  action  is  founded  upon 
ort  to  the  person  where  the  plea  must  be  "  not  guilty ;"  such 
fidse  imprisonment,  assault  and  battery,  and  slander  {t), 
rhe  above  statutes  of  4  Ed.  3,  c.  7  and  31  Ed.  3,  e.  11,  and  When  Extcu- 
JBd.  3,  c.  #5,  did  not  extend  to  injuries  done  to  the  freehold  or'be'tiied  for 
the  testator,  and,  therefore,  an  executor  could  not  sue  for  injuria  to 
rating  a  watercourse,  obstructing  lights,  cutting  trees,  or  "^ '*'*'''*''^* 
icr  actions  of  the  like  kind  (tc).  And  an  executor  could  not 
sued  where  the  cause  of  action  was  founded  upon  any  mal- 
oanoe  or  nonfeazance,  or  where  it  was  a  tort,  or  arose  ex 
\kto;  such  as  trespass  for  taking  goods,  &c.,  trover,  deceit, 
ape,  and  many  other  cases  of  the  like  kind,  where  the  de- 
nstion  imputes  a  tort  done  to  the  nerson  or  property  of  the 
untifF  bv  the  deceased,  and  the  pica  must  have  been  "  not 
il^"  (4?;.  Yet,  if  the  plaintifTs  goods  were  taken  away  by 
e  testator,  and  still  contmued  in  specie  in  the  hands  of  the 
»entor,  replevin  or  detinue  would  always,  as  it  still  will,  lie 
■inst  the  executor  (jr) ;  or,  if  they  be  consumed,  then,  an 
tion  for  money  had  and  received,  to  recover  the  value  {z) . 
nd  noW;,  by  the  3  5r  4  W.A^c.  42,  s.  2,  reciting,  that  ''  there 
ao  remedV  provided  by  law  for  injuries  to  the  real  estate  of 
17  persoD  deceased,  committed  in  his  lifetime,  nor  for  certain 
nmgs  done  by  a  person  deceased  in  his  lifetime  to  another,  in 
spect  of  his  property,  real  or  personal ;  for  remedy  thereof," 
M  enacted,  ^  that  an  action  of  trespass,  or  trespass  on  the  case, 

(i)  nmuA^  ▼,  Tratt,  Cowp.  .^77.  breach  of  contract  wu  an  injury  to  the 

|tl  tS  Ed.  3,  C  5.  perion,  &c,  lee  CAomtertein  v.  WiUiam- 

in  Mmam  t.  DLMn,  Latch.  IGU.  »m.  2  C,  M.  6c  R.  507:  <  WUl.'g  KzoriL, 

(M)  5  Cow  87  a:  L9  Mamn  v.  JMjpon,  W.  2nd  ed.  507. 

IB.t74.  (r>  Le  Mamm  v.  DLnm,  W.  Jon.  174: 

^t  WOHmmt  ▼.  Ovy,  4  Mod.  403.  Maaon  v.  DUon,  Latch,  1C7,  168:  Hoie  v. 


la)  Btnokk  t.  jOidnwt,  2  Ld.  Kaym.  v.    Braifurd,    \A,    Kaym.  57:  Carter  v. 

I&  FbMOfr,  Palm.  .130:    Perkinmm  y.  iiUfordt 

\t^  Myraw  ▼.  WvntOutm,  1  Str.  212.  Cro.  Car.  544):  Kintey  v.  H«v*card,  1  Ld. 

(f)  JChMM  v.  ^JMorfac,  2  B.  &  B.  103;  4  Raym.  433:  Hambfy  v.  Trott.  Cowp.  3/3. 

looic,  832,  S.  C  (M)  Ije  Mamn  v.  D/mri,  W.  Jon.  174: 

(r)  See  alao  HuOamd  ▼.  Ruiiand,  Cra  Mamin   y.    nutmt  i^atch,  1(HI.  Kmermm 

1  377:    Emerwon  y.  Emermm,  1   Vent.  v.  Emermm,  I  Vent  1H7. 

9:  Lt  Mmmm  v.  IN'on.  W.  Jon.  174:  (jr)  Seethecaaei  died  in  note  (r).  su- 


ktwkk:  ▼.  Amtrew0,  2  Ld.  Hmym.  974.       pro. 

(ft  L0  Momm  ▼.  fiiron.  W.  Jun.  174:        (y)  UMmtonv.  Dinm,W,  Jon.  173,  174. 


Ummw,  Di*on,  Latch,  leS:  Emermm  y.        (2)  HamUif  v.  Trott,  Cowp.  377. 
1  Vent.  187.    A«  to  wnen  the 
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as  Uie  case  may  be,  maj  be  maintaiiMwi  by  die  esantoiv 

_  administratoTB  of  any  person  deceaaed,  fijr  any  iiQii^ti  ^ 

real  estate  of  sach  penon,  oonunitted  in  his  Ufistiney  nr  «f 

an  action  mifflit  have  been  maintained  by  sodi  perso^se  ss( 

injury  shall  have  been  committed  wxtnin  six  eakMarsa., 

before  the  death  of  sach  deceased  person,  and  nionded  saohi 

tion  shall  be  bronght  within  one  year  after  uw  dMth  «f 

person :  and  the  cuunagefl^  when  rtcoTered,  shall  be  parts 

personal  estate  ofsnch  person ;  andfurther,  thai  an  aetMS  sf  4 

paBSy  or  trespass  on  the  case,  as  the  ease  may  b^  may  be: 

tained  against  the  executors  or  administrators  of  anjr  psm 

ceased  for  any  wionff  committed  by  him  in  his  fiMnas  Isj 

ther,  in  respect  of  his  property,  real  or  {wrsonal,  so  ss 

injury  shall  have  been  conmiitted  within  six  ealMsdsf  m 

bdTore  such  person's  death,  and  so  as  such  action  shdl 

brought  witmn  six  calendar  months  after  sach  exeenrtsM^ 

administiators  shall  hare  teken  upon  thenwelTea  the  a " 

tration  of  the  estate  and  effects  of  sach  petaon ;  and  thei 

to  be  recoveied  in  such  actum  shall  be  payable  in  like 

administration  as  the  simple  contract  debts  of  sach  _ 

will  be  observed,  that  this  enactment  has  some  llmitatinw^i 

does  not  extend  to  injuries  to  thejMrsoit.    Although  thssW 

expressly  gives  an  acticm  in  form  ex  deUdo,  yet,  where  an  aSi| 

tion  ex  contractu  would  lie  before  the  statute,  it  may  sti&  h 

brought.    Therefore,  where  the  testator  had  wrongfully  tabs 

coal  from  the  plaintiff's  land,  and  sold  it,  and  received  tb 

proceeds,  though  no  direct  evidence  was  given  of  the  wtB 

received,  but  merelv  of  the  fact  of  the  sale,  it  was  held,  tkift 

the  plaintiff  might  bring  money  had  and  received,  for  so  msA 

as  was  raised  before  the  six  months,  and  trespass  under  tk 

above  act,  for  so  much  as  was  raised  within  the  six  monthijs)* 

If  an  action  be  brought  by  a  termor  upon  the  7  4^^*^ 

e,  81,  for  an  injury  done  to  his  house,  within  three  lalepig 

months  from  the  offence  committed,  and  that  action  abatei  ^ 

the  death  of  the  termor,  after  the  three  months  have  expiieiy 

his  executor  cannot,  it  seems,' bring  a  fresh  action  (&).    Ani  it 

is  a  matter  of  doubt,  whether  an  executor  of  a  termor  cas^  is 

any  case,  brin^  an  action  upon  that  statute  for  an  injuiy  ms- 

tained  in  the  lifetime  of  his  testator  (c). 


>nith  before 
^erdlctor 


Death  before  Verdict  or  Judgment  by  DefauhJ]    If  a  aolt 
u*dSS5Jb.  plaintiff  or  defendant  die  before  verdict  or  judgment  byfc- 
>«eiuit.    ^  fault,  the  action  abates,  and  the  plaintiff  or  hb  executor  » 
obliged  to  commence  a  new  action  aciunst  the  defendant  «r 
his  executor,  provided  the  cause  of  action  survive  to  or  — '"^ 


the  executor(</^.  But  where  a  person  admitt^  to  defiend  akat 
as  landlord  in  ejectment  died  before  trial,  having  devusd  aB 
his  real  estates  to  J.  S.,  and  the  Statute  of  Limitations  pRvcsted 
the  lessor  of  the  plaintiff  from  bringing  a  fr«ah  ejectment,  tbe 
court,  upon  apphcation,  gave  the  lessor  of  the  plaintifflesre 


•A.  58?^     WUliMM  on  Exeouton,  ted    tiUiogH^mi  S^wS^^ 


t'VBiu 


at 
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ign  judgment  against  the  casual  ejector  in  the  old  sait,  cmF.xxxin 
!9B  J.  S.  would  appearand  defend  the  action  as  landlord  (c^). 
ere  a  sole  plaintiff  dies  pending  the  action,  it  seems  the 
>er  course  for  the  defendant  to  tsSiCy  if  the  action  be  con- 
led,  is  by  plea  in  abatement  or  writ  of  error,  according  to 
stage  of  the  cause.  The  Court  of  Exchequer  refused  to 
0t  tJae  judgment  or  to  stay  the  postea  in  the  hands  of  the 
i^ate,  though  circumstances  were  brought  before  them 
irinK  a  strong  probability  of  the  plaintififs  having  died 
ne  tne  trial  («). 

Vliere  there  are  several  plaintiffs  or  defendants,  and  some  or  one  of 
Chem  die,  if  the  cause  of  action  survive  to  or  against  the  •c^'^nL 
«ra^  the  action  does  not  abate  ;  but  the  death  being  suggested 
Ml  the  roll,  the  action  proceeds  by  or  against  the  survi- 
m  (^ )•  But  in  an  action  by  husband  and  wife  for  money  lent 
the  wife  before  marriage,  the  death  of  the  ^ife  before  trial 
s  holden  to  abate  the  suit(^). 

Death  after  Verdict  and  before  Final  Judgment.']  If  a  sole  Desth  after 
iintiff'  or  defendant  die  after  verdict,  or  even  after  the  assizes  J^^flJJJi 
{in,  or  after  the  first  day  of  the  sittings,  though  before  the  judgment. 
sly  and  before  final  judgment,  the  action  is  not  thcrebv  ofaioic 
ated ;  but  final  judgment  is  signed  within  two  terms,  as  if  o^^^umL 
ft  party  were  alive,  and  then  revived  by  scire  facias  by  or 
■inst  the  executor,  &c.(i&).    See  fully  as  to  where  and  how 
e  judgment  in  this  case  must  be  entered,  &c.,  antCy  821, 822. 
le  action  would  not,  in  this  cose,  be  abated,  although  it  were 
r  a  cause  of  action,  as  for  a  libel,  &c.,  which  coiild  not  be 
Lnnaily  brought  by  an  executor(f ). 

So,  if  one  of  several  plaintiffii  or  defendants  die  after  verdict  of  one  of 
d  before  judgment,  tne  action  does  not  abate ;  but  the  death  ^^^*^ 
ing  suggested  on  the  roll  (it),  judgment  is  entered  by  or 
ainst  the  sui^-ivors,  and  execution  sued  out  accordingly  (/). 
Although  the  plaintiff  has  died  after  verdict,  the  court  may.  New  Trial 
seems,  grant  a  new  trial  on  the  application  of  the  defendant,  ^^* 
id  woula  in  such  case  impose  terms  on  him  to  prevent  his 
long  advantage  of  the  plaintiff's  death  (m). 

Death  between  Interlocutory  and  Final  Judgment  J]  If  a  sole  Death  be. 
sintiff  or  defendant  die  after  judgment  by  default,  and  before  ]^^»  ^nd 


lal  jud^^ent,  the  action  shall  not  abate,  if  it  be  such  as  Final  Judg- 

ight  onginally  be  prosecuted  b^  or  against  the  executors  (w);  "^^ 

it  the  judgment  may  be  revived  by  scire  facias^  and  the  [^g-^])^^?' 


irties  may  thereupon  proceed  to  final  judgment  (o).    The  dant. 
nut,  in  such  a  case,  oefore  the  recent  rule  of  ^.  71, 4  tV.  4,  r.  2, 
mt€y  Vol,  1, 341 ),  referred  it  to  the  master  to  compute  principal 
id  interest  on  a  bill  of  exchange,  during  the  same  term  in 
hich  the  plaintiff  died,  without  a  scire  famas;  because  the 

(d»  OwGnMv.  Gr«66,  ff  &  Ac  C.  457.  Hartap,  1  Moore.  287  ;  7  Taunt  571,  S.  C. 

<•)  Jtkmmn  ▼.  Hamdttim,  4  DowL  76SL  (k)  See  forma  of  suggeatioiu,   Chib 

I/)  Amt,  1171, 117S.  Forma.  6^8, 630. 

M  Cft«RdU  V.  AmmIT,  6  a  At  C.  S5&  (/)  Ante,  823. 
(1)17 


ft)  17  Car.  8,  e.  8:  onf*.  821. 822.  (m)  Or{ffitht  ▼.  WUttamt,  1  C.  &  J.  47. 

(I)  mmtr  T.  Cuhm,  2  B.  &  AdoU  806:       (n)  See  ireiaiid  t.  Champnof.  4  Taunt 

eCMy  T.  Dtv.  4  Taunt  702:  TbulmiH  884.  866:  fVaOap  v.  Jewin,  1  WUa.  315. 
1    Id.   38ft  t    Toutmdnt  ▼.       (o)  Ante,  90. 
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final  judgment  would  be  si^ed  as  of  the  same  tenn,  and,  luvur 
relation  to  the  first  dav  of  it,  would  appear  to  hare  been  agnM 
before  the  plaintiff's  death  (p^  ;  but  since  that  rule,  as  jii%- 
ments  have  not  relation  to  tne  first  day  of  the  term,  but  oiri^ 
to  the  day  on  which  they  are  actually  signed^  this  would  nit 
be  permitted. 

So,  if  one  of  several  pl^ntiflfs  or  defendants  die  after  judg- 
ment by  default  and  before  final  judgment,  the  action  dflk 
not  abate  ;  but  the  death  being  suggested  on  the  roll,  theaete 
proceeds  by  or  against  the  survivors  (^). 

D«ath  after        Death  after  Final  Judgment,']  If  a  sole  i)lamtiff  or  defeiidat  ; 
^a  Judg>    j|g  ^^f  gogj  judgment,  and  Itefore  execution,  the  action  if  Mt 


djiat. 

Of  one  of 
■eTcnJL 


Of  one  of 
•evcnL 


ofsoiePUin-  therebv  abated  ;  but  the  judgment  must  be  revived  by 

tUTor  Defen-  facias  by  or  against  the  executors,  Sic,{r). 

But  where  there  are  several  plaintifln  or  defendants,  tii 
some  of  them  die  after  final  judgment  and  before  execptii^ 
execution  may  be  sued  out  by  or  against  the  survivors,  in  tin 
names  of  all ;  or,  upon  suggesting  the  death  upon  the  nfl| 
execution  may  be  sued  out  by  or  against  the  survivontf 
name ;  or,  where  it  is  desired  to  have  execution  by  eU^  i 
the  lands  of  a  deceased  defendant,  the  judgment  may  beRvircd 
by  scire  fcKtas  against  his  heirs  and  terretenants,  and  af^siiHt 
the  8ur\'iving  defendants,  and  an  eletiit  thereupon  sued  out 
ap^inst  the  lands  of  the  deceased,  and  tlie  lands  and  goods  of 
the  survivors  (*). 


Death  after 
Execution. 


Death  after  Execution,']  If  plaintiff  die  while  defendant  is 
chained  in  execution,  and  administration  is  not  taken  oot  to 
the  plaintiff,  the  court  will  discharge  the  defendant,  unlev 
cause  he  shewn  by  the  next  of  kin  to  the  contrary  (<). 
Where  either  party  dies  in  execution,  the  other  may  sue  oat 
execution  afresh  against  his  land  or  goods (u).  See  fully  as  tft 
the  effect  of  death  of  plaintiff' after  execution,  aniey  818,  87-; 
of  defendant,  Voi.  L  620,  397. 

D«thaftCTa  Death  after  a  Writ  of  Error,]  The  death  of  a  plaintiff  in 
nto  rror.  ^j^^^j.^  before  errors  assigned,  abates  the  writ ;  but  if  it  happen 
after  the  assignment  of  errors,  it  does  not(jr).  The  death  of  * 
defendant  in  error,  however,  in  no  case  abates  the  writ ;  but 
the  death  being  suggested  on  the  roll,  the  writ  proceeds  airaiffit 
the  survivor  ;  or,  if  all  the  defendants  die,  the  executors  or 
administrators  may  be  made  parties  by  the  scire  facia*  ad 
audiendum  errores  (y). 


Death  (tf  De- 
fendant, how 


Death  of  Defendant,  how  far  a  Discharge  of  hijt  BaiL']  If 
far  a  Di»-  the  principal  die  at  any  time  before  the  "return  of  the  ca,  w^ 
charge  of  bu   the  buil  ure  thereby  discharged ;  but  if  he  have  not  been  arrest- 


(p)  Berfirr  v.  6mfn.  1  M.  Je  Sd.  229 : 
lee  Calrert  v  T\tnUin,  5  Bing.  1,  5;  2 
Moo.  k-  P.  1  S.  (\ :  ante  G7«J. 

[q)  AtUe,  1171.  See  forra,  Chit.  Fonns, 
640:  bce  Fort  v.  Oliver,  I  M.  Ac  SeU 
242. 

(D  Ante,  819. 

{»)  Ante,  1171. 


(f)  Parkinmm  v.  Hortork.  2  X.  R.2*': 
Bmu^on  v.  Martin,  1  B.  &  P-  1."^= 
Wofritt^ffe  v.  Darb^,  Barne*.  .WL 

(u)  21  Jao.  1,  c.  24:  see  yametnbt  «■ 
Kent,  2  Dowl.  464. 

(X)  VoL  I.  354. 

(Jf)  Vol.  I.  3M,  3S5. 
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mihe  CO.  ja.,  and  die  after  it  is  retuiDable,  the  bail  are  Chap.xxzih 
d(r).     Thi%  however,  has  reference  only  to  bail  to  the 
on  ;  hall  in  error  are  liable,  notwithstanding  the  death  of 
ir  principal.     See  also  in  what  cases  the  death  of  the  de- 
lant  is  a  discharge  of  the  bul  to  the  sheriff.  Vol.  L  5&I. 

3mmkrmpUy  of  Piarties.']  We  have  already  seen  how  &r  Bankruptcy 
bankruptcy  of  parties  abates  the  action  (ante,  825,  826).  '^^•'^^ 
[f  a  defenduit  bei^me  a  bankrupt,  and  obtain  his  certificate 
ore  liis  bail  are  fixed,  the  bail  are  thereby  dischaived  (a) ; 
1  the  aame^  it  seems,  as  to  bail  to  the  sheriff  (6^.  And  if  a 
akmpt  be  in  enstod  v  in  execution,  and  obtain  his  certificate, 
may  be  dischaiged  upon  application  to  the  court  wherein 
Igment  was  obtained,  or  to  a  jud^  at  chambers  (c).  Also, 
fore  tbe  bankrupt  has  obtained  his  certificate,  a  creditor  at 
MMe  suit  he  is  in  custody  cannot  prove  his  debt  under  the 
t  until  he  have  first  relinquished  his  action  against  the 
btor,  and  all  benefit  whatever  from  the  same(<^.  Nor 
n  a  creditor,  who  has  taken  his  debtor  in  execution,  sue 
it  a  fiat  of  bankruptcy  against  him  for  the  same  debt  {e)» 

Marriace  of  Feme  PUntUiffor  DefendatUJ]  The  marriage  of  Marriaceor 
ftme  sole  plaintiff  renders  the  suit  abateable,  but  the  de-  uffOT  D«r». 
ndant,  to  take  advantage  of  it,  must  plead  it  specially  {/).  dant 
*  a  feme  sole   plaintiff  obtain  judgment,  and  marry  before 
ceeution,  a  scire  facias  must  be  sued  out  in  order  to  make  the 
Dsband  a  party  to  the  judgment  {a).     So,  if  a  feme  sole 
aftmdant,  after  judgment  against  her,  marry  before  exe- 
iticni,  a  scire  facias  will  be  necessary,  in  order  to  make 
le  huBband  a  party  to  the  judgment,  so  as  to  have  execu- 
on  i^painst  both  (^) ;  or  a  ea.  sa,  may  be  sued  out  against 
w  Wife  alone  (A).    Where  a  feme  sole  defendant  in  eject- 
wnt  married  before  trial,  and  judgment  was  signed  and 
writ  of  possession  and  /?.  fa,  issued  against  her,  the  court 
sfbsed  to  set  them  asiae;  inasmuch  as  the  judgment  and 
rit  of  possession  were  not  irregular,  and  the  fi,  /a.  was  in- 
pexativeTt).    But  if  a  feme  sole  plaintiff  in  error  marry 
ending  tne  writ,  the  writ  is  thereby  wholly  abated  {k). 
As  to  the  effect  of  marriage  on  an  action  in  general,  see 
■18,896,  &c. 


(a)  Vol  I.  flSO.  we  M'Matter  v.  K«B,  1  B.  Ac  P.  302. 

(a)  VoL  L  flao.  681.  (/)  Morgan  ▼.   PaHUer,  6  T.  IL  S65. 

(»)  Id.  568,571.  par  ewr,:  HottU  v.  Freer,  8  Bing.  N.  C. 

fe)  €  G.  4,  c  10,  a.  196:  and  aee  ante,  7l&> 

97.  ig)  ^te,  894. 

M)  €Gea 4,  c.  16, s. 58:  and eetante, 903,  (A)  Cooper  v.  HunOiin,  4  Eatt,  591. 

ML  (j)  Doe  ▼.  B¥M»er,  3  M.  &  Sel.  &87> 

(«)  Ceken  ▼.  Cunningham,  8  T.  R.  123:  (*)  VoL  L  355. 
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I. 


Rul^  <rui;eJ  uron  tli«  pk*  si«ie«  upon  nKvtion  hx  ctmsL 


RULES  srrmnt^d  npcn  iBodon  hx  counsel  mn  gwnte^ 
Que^n'ji  lWiich«  either  on  the  flem  ride,  or  on  the  ''••^JL 
the  ivurt.  Th^re  U  d*>  froan  ride  in  the  Common  P»* 
Kxoh«N|uer  of  PleAdc  But  rules  for  attachment  in  c«»  ot  coii- 
tempt:!^  &c,.  which  •!>?  indeed  of  a  criminal  nature,  thoi^ 
luviiuf  ivUtion  to  a  civil  suit*  may  be  moved  for  in  •ny<* 
of  the  courts^  and  thev  shall  he  ci>nrideped  in  a  ""^^^^ 
part  of  the  Work,  where  we  shall  have  to  treat  ofatliihiwi* 
generdly. 

RuWoQ  the  plea  $ide  of  the  cv»art»  are  common  er  fffOM* 
the  fonner  beiRdr  obtained  £r\>m  the  nu5ter  without  any  mo^ 
ance  of  couikvL  the  latter  hnwr  obtained  throngh  ntaww 
that  asttzj^CftXKV. 

are  ^nranited  up^wt  the  motion  ^^tf^r  Ntixae  meielT  ricned  if 
wuiisvU  ^  itlK>at  any  nK^cton  beina:  artnaOy  made  in  court  ^- 
:indU\  Th<^^w  which  are  c»ife«idered  k»  much  w  a  matterof  coune, 
that  the  j:r».»ua^  ■.»<  the  moctoa  are  xk»<  miticularind  by  «•■- 
wL  aoc  wbere  in  tsome  ins€aiKe»  cvhukm  may  hand  the  modoa 
p*{wr  to  ^>«se  or  the  sfcutenv  with\Hit  TT^^bT^  d^  morion  riri 
«^v  - — aa^i  ;ViiIy,  T1k<««*  whwh  arv  mated  upon  the  erounb 
of  the  aK»Cioc  SJiaa:  partkntlsftriKd  by  cooj»fL 

r!ie  :»-<  ciisi^  ot  the  alx'^e  rolesw 
«a:ea  u;va  the  :xiepe  si^oacnre  ,«c 
tt?«  luscaavv,  aad  att»v  be  jbcaioKd  thus 

I  !|je  reauujaiic  ti^^  cuawws^  Si  t 
jw  2^-~?  «wtaawe,  they  are  vrbcsrijaK^ 


*»L     1 


V»J\ 


.     IfabHhK 
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Kify  iMg  io  the  fuOmrt  o/tke  rule  required.  (As  to  before  whom  Cbap.xxxi 
lie  affidaTit  should  be  made  see  past^  Chap.  36).  Then  give  the  ^'"•^' 
wtum  paper  and  qfidavii  to  comUel,  who,  <*/^  tigninp  it^  will 
kker  give  it  tocne  of  the  mtuterSy  or  move  U  in  court  before  the 
imgUjudge,  sitting  in  pursuance  of  the  11  Geo.  4  tSf  I  IV.  4,  c. 
'Oy  s.  1,  etccording  to  the  nature  of  the  motion.  7^  motion 
mper  and  affidavit^  however,  must  he  handed  in  to  one  of  the 
utuierSy  tohelAer  the  rule  be  granted  or  refused.  If  the  rule  be 
W^mniedy  call  in  the  evening  ek  the  master's  office,  and  draw  up 
Sl0  rule,  amd  serve  a  copy  of  it  upon  the  attorn^  or  agent  of  the 
MOMte  por^,  as  directed  post,  1188. 

If  the  rule  r&quired  be  a  rule  nisi  only,  give  the  motion  paper, 
mitk  the  ctffldavit  annexed,  to  counsel,  who  w%U  move  it  accordingly. 
The  motion,  unless  in  cases  of  criminal  information,  new  trials, 
in  arrest  of  judgment,  and  other  very  special  motions,  should 
now  in  gcnend  be  made  before  a  smgle  judge,  sitting  in  pur- 
■nance  of  the  II  6.  4  <5f  1  W.  4,  c.  70,  s.  1.  If  granted,  araw 
mp  the  rule  with  one  of  the  masters,  and  serve  a  copy  of  it  as 
mreafter  directed  (a). 

The  afiidayit  upon  which  the  motion  is  founded  mttst  be  Affidavit  tn 
made  before  the  rule  is  w^ovedfor,  cmd  produced  in  court  at  the  nJ/iTT when ' 
time  <^  mating  the  motion,  and  must  belled  or  deposited  trith  the  and  how  mad 
mustS^  otheAoise  the  rule  shaU  not  be  drawn  up,  or,  if  drawn  "'''^'^^'''' 
vp^  shall  be  of  no  force  or  effect{b).  The  affidavit^  if  not 
nmady  liled,  must  be  handea  in  to  the  master,  whether  the 
nle  Mfjf  be  ^ranted  or  refused  (c).  And  where  an  affidavit  has 
been  sworn  m  the  afternoon  before  a  judge  at  chambers,  after 
tho  rising  of  the  full  court,  the  masters  will  not  draw  up  a 
vole  fisn  of  that  day.  A  party,  in  order  to  make  use  of^  an 
affidavit,  sworn  or  filed  after  he  has  drawn  up  and  served  a 
xnle  ftisi,  must,  in  general,  withdraw  his  motion  emd  move  it 
again(€^.  But  before  the  rule  is  drawn  up,  he  may  apply  to  the 
ieonrt  to  have  it  drawn  up  on  reading  the  supplemental  affidavit 
al8o(«).  Sometimes,  also,  as  in  motions  to  stay  proceedings 
<Mi  bail  bonds,  for  setting  aside  an  attachment,  or  against  the 
dieriff  on  payment  of  costs,  if  on  shewing  cause  it  be  objected 
that  Uie  amdavits  on  which  the  rule  nisi  was  obtained  are  in- 
ibrmaly  as,  on  account  of  not  swearing  in  a  strictly  formal 
manner  to  a  defence  on  the  merits,  or  that  the  application  is  at 
the  instance  of  the  bail,  the  court  will  enlai^ge  the  time  for 
diieaflsing  the  rule,  and  permit  a  supplementary  affidavit  to  be 
produced  and  filed  (/)«  And  in  a  recent  case,  the  Court  of 
Qaeen's  Bench  allowed  a  fresh  affidavit  to  be  filed  in  support  of 
a  role  nisi  to  set  aside  an  award  after  the  rule  was  obtained(j7). 
If  you  intend,  in  aiguing  the  case,  to  rely  on  any  affidavits 
in  the  same  cause,  already  on  the  files  of  the  court,  such 
ftffidaTits  must  be  specified  in  the  rule  nisiiji)  ;  and  it  may  be 

te)  See  as  Co  the  form  of  a  rule  nM,  <e)  fVr  lAttledate,  J.,  Ball  Court,  M. 

Chit.  Forme,  649.  1838.  2  JurUt ,  991). 

ib)  R.  H.,  38  G.  a    See   WiOlaHui  v.  (/)  Menyman  v.  Qtttbble,  1  Chit  Rep. 

,  2  Chit.  Rep.    S18:   DUchett  ▼.  1S7:  Chit.  Sum.  Prac.  IU3:  see  Andenm 


3WWr.  3  Price,  8S&:  ^aOowa^  v.  fVkore-  v.  EU,  3  DowL  73. 

ivMtf.  i  Salk.  401?  Krp,  Dtow, 2  DowL 92.  fg)  HsrWn  v.  K^mer,  1  H.  &  W.  90;  4 

to)  Kr  p.  Dieag,  8  DowL  92:  Ex  p.  El-  Nev.  &  M.  477. 

,  ItLAfiS.  (A)  MS.*  E.  1824,  per  Bayiey,  J.:   De 


it)  YV^  ▼.  lienor.  1  Chit.  Hep.  136:    Woo{f  v. ,  2  Chit.  Rep.  14. 

▼.  atm^M,  7  Prtee,  7W. 


Motvm»  and  Rilet. 


pott,  lli>2.  Ad  affidaril  awom  h^vte  judgnieat  aenei 
Deen  b«ld  good  on  motion  to  issue  execntion,  notiiilbu 
a  trieky  writ  of  «rror{i).  And,  in  general,  it  bmbu  t« 
objection  to  an  affidsTit  that  it  ww  awntii  hefote  Ibc  | 
ciiciUDStADces  arose  on  which  the  motion  is  founded,  pr 
it  could  in  anr  way  be  materia]  at  the  tiine(j).  At 
title  and  jural,  and  other  porta  of  the  affidaiit,  see  ^otf. 
ta  1213.  If  unneu-uarily  Iciog,  the  rourt  vill  Bunetime 
it  to  the  masters,  auii  make  the  partv  using  it  pay  tb 
occasioned  by  the  uunwewary  matterff'), 

n  In  some  cases,  where  the  rule  L»  sin  only,  you  conna) 
on  the  latt  ilay  uf  the  term,a^  fur aji  attachment (f)  ;  ol  ii 

s.  rases  to  set  aside  aD  award  (n)  ;  or  to  answer  malten 
Ai1>davit(fi)  ;  or  to  alay  proceedings (o).  But  wbeK  tk 
}ec(-niBtter  of  the  motion  has  occiured  at  the  end  «f  tbt 
and  the  party  could  not  complete  lus  affidavits  befoK  tl 
day,  ana  the  matter  is  of  a  nature  pressing  for  iuime^ 
cision,  the  court,  or  the  judge  sittmg  in  pursuance  of 
C  4  ^  1  IT.  4,  c.  73,  *.  ),  ou  the  last  da^  of  the  tent 
Mmetimes  grant  a  rule  niti  t«k  shew  caose  in  the  foQovii 
cation,  on  an  early  day,  (esy  a  week  or  more),  before  l 
at  chWheRi(ii),  or  direct  the  partj'  to  applv-  by  sddud 
a  judge  at  ctiambers  ;  and  such  judge  woiud,  when  ; 
requires  it,  either  make  an  order,  or  stay  the  {iroceedll 
the  next  term,  in  order  to  give  tbe  portv  on  opportonit, 
to  move  the  court.  And  although  the  lull  court  will » 
r  of  law  to  bt  discussed  on  the  last  day  of 


a  recent  ease,  alluued  cau^  to  be  shewn  againri 
full  court  from  tbe  Bail  Court,  and  caiuuel  had  b«en  hb 


raying  for  a  writ  of 


bring  it  on  till  the  last  day,  owing  to  the  preoi  of  h 

the  court,  the  case  being  very  urgent  (9).     A  matitn 

attachment  fof  nou-payment  of  costs,  and   against  tba 

for  not  returning  the  writ  or  bringing  in   the  body,  i 

moved  for  on  the  last  day  of  the  term(r^, 

KatiBitfM*-     l*revionsly  to  moving  for  a  rule  tun,  a  tuCJM  cf  i 

J^J^^J™      U»dal  malum  is  sometimes  given  to  the  opooaite  puij 

Esctoti        ticularly  where  it  is  desired  that  time  and  expenaei 

saved  by  affording  the  adverse  party  an  opportunity  of 

ing  csuae  against  it  in  the  first  instance,  or  where  t^ 

is  to  induce  the  court  to  disallow  the   costs   of  proct 

had  after  such  notice,  and  before  moUon  {*}.     In  tbe  Q 

Beitch,  notice  of  motion  ia  necessary  in  tJte  case  of  . 
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[nation,   6r  to  quash  a  conviction  (()•     It  need  not,  in  CBAP.xzxr 
t  court,  be  given  in  order  to  obtain  a  rule  for  a  stay  of     ^'"-  *• 
ceedings(if)y  unless,  perhaps,  in  the  case  of  a  rule  under 

first  section  of  the  Interpleader  Act(j;):  but  in  the 
sheqner  it  is  otherwise  (x) ;  and  so  in  the  Common  Pleas (y) ; 

in  the  Exchequer  a  two  days'  notice  is  requisite  {z).  By 
eneral  rule  of  all  the  courts  of  H,  71, 2  ^.4,  r.  1,  s.  68, 
le,  1076),  '^a  rule  nisi  for  judgment  as  in  case  of  a  non- 
;  may   be  obtained  on  motion  without  previous  notice, 

in  that  case  it  shall  not  operate  as  a  stay  of  proceedings." 
lere  no  proceeding  have  been  had  for  four  terms  exclusive,  a 
n*s  notice  of  motion  is  in  general  requisite  (a):  but  as  the 
ect  of  the  rule  is,  that  the  opposite  party  may  be  informed 
an  intention  to  take  a  step  m  proceeding  to  judgment^  it 
«  not  apply  to  applications  to  set  aside  proceedings  {h). 
rhe  rule  nisi  thus  granted,   unless  when  moved  for  on  For  what 
}  last  day  of  the  term,  requires  the  opposite  party  to  shew  JlJJJ^^j 
lae  upon  some  day  certain  in  term,  usually  three  or  four  be  drawn  uf 
jn  in  a  town  cause,  or  six  days  in  a  country  cause,  or 
ire,  (according  to  the  distance  of  the  opposite  party's  resi- 
tioe),  after  it  is  drawn  up ;  but  where  tne  rule  is  obtained 
3  day  before  the  last  day  of  term,  and  the  transaction  to 
lich  it  relates  took  place  in  town,  it  may  be  drawn  up 
r  the  last  day  of  term,  and  may  be  made  absolute  at  the 
iog  of  the  court  on  that  day.    A  rule  nisi  for  setting  aside 

award,  however,  should  not  be  drawn  up  for  the  last  day 

term;  for  by  R,  3f.,  36  G,  8,  counsel  cannot  be  heard 
diew  cause  against  it  on  that  day  (c).    A  rule  nisi  granted 

eonrt  will  not  be  drawn  up  to*  snew  cause  in  ch^bers ; 

least  it  is  ver}'  unusual  to  do  so  ( 6?). 

The  rule  should  be  drawn  up  in  such  a  manner  that  all  those  What  Partu 

lo  are  to  be  affected  by  it,  and  upon  whom  it  is  intended  jj^"^**  "*' 

be  served,  shall  be  required  to  shew  cause  against  it ;  for 
e  court  cannot  make  an  order  upon  any  person,  not  even 
1  the  attorney  in  the  cause  for  payment  of  costs,  unless  he 

called  upon  by  the  rule  nisi  to  shew  cause  against  it  (e). 
A  rule  nisi  cannot  be  supported  or  made  absolute  on  a  Grounds  of 
ound  diflFerent  from  that  stated  therein  (/).    Also,  by  R,  T,y  ^^SifL 

G.^K.  B.  (g);  R.  Jf.,  10  G.  4,  r.  2,  C.  P.  (A),  "  where  SJ^ar 
role  to  shew  cause  is  obtained  in  this  court  for  the  purpose  ><*(^ 

setting  aside  an  annuity,  the  several  objections  thereto 
tended  to  be  insisted  upon  by  the  counsel  at  the  time  of 
aking  such  rule  absolute  shall  be  stated  in  the  said  rule 

shew  cause."  So,  by  R.  £.,  2  G.  4,  AT.  £.;  R.  M,,  10 
.  4^  r.  3,  C.  P.  (t),  "  where  a  rule  to  shew  cause  is  obtained 

this  court  to  set  aside  an  award,  the  several  objections 
eieto  intended  to  be  insisted  upon  at  the  time  of  making 
ch  rule  absolute  shall  be  stated  m  the  rule  to  shew  cause." 

n  Rbm  ▼.  JiAfiMM,  M.,  83  Geo.  3,  Q.  B.;        (e)  See poH,  1254. 

Id,  New.  Pnct.  S41.  «f )  FeU  v.  Fell,  %  DowL  8& 

Ml  amttam   ▼.  JRiyan,    2  Dowl.  565:        {e)  Chedyn  v.   Peonv,   4    Dowl.  693: 


sniliiur  fbrttaciM  ▼.  Jonet,  1  Id«  524.       Korfon  t.  Cmiit,  3  Dowl.  245. 

r)  JhdW  T.  WhetUr,  3  DowL  431;  1        (/;  SeeSmiM  t.  OotAw,  2  DowL  218: 


lib  15,  &  C  P09t,  11991 

r)  Sm  JioM  ▼.  Brown,  1  Hodra,  27.  U)  8  F-Mt*  5€». 

!)  HmmmXr,  Wwman,3  Dowf.  673.  (*)  «  Bing.  347.         ^ 

■{  TIfim  r,  Me8k0,  8  Moore,  579.  (<)  And  lee  11  Prioe,  57. 

4  iMfey  ▼•  i<«nqMOfv  6  DowL  050, 
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Past  i. 


M9iwm$  mtd  Bakf. 

If  the  mle  be  drawn  up  wrong  by  miirtt)^  the  eonit  vfll : 
order  it  to  be  correeted  (t ;. 

Service  of.']  Acopy  of  therok«df^orthe  lakmnilatfttij 
ust  be  senred  on  the  party  ainuDst  whom  it  hit  bea  m\ 


Stewiof  Ori- 
final  Rvki 


Atwhm 
Hbm. 


How. 
Personally. 


At  House  or 
Place  of 
Busioeu. 


.ts 


must  be  senred  on  the  party  against 
tained. 

By  a  general  rule  of  aU  the  courts  of  i7. 1%  2  W^i^ 
61,  <<  it  shall  not  be  neoesmy  to  the  ngalar  sernoe  of  a  -^ 
that  the  original  role  shonld  be  shewn,  anleas  mfjbt  ^ 
be  demanded,  except  in  cases  of  attachment  "(it). 

It  must  be  served  at  or  before  nine  o*g1ocie:  at 
served  lifter  that  hour,  the  service  will  be  void  (/). 
not  be  served  on  a  Sunday  (si).  It  must  be  served  a 
sonable  time  before  the  day  [^>ecified  in  it  for  shewii^a 
Where  a  rule  niti  to  compute  was  served  at  York  m 
day  cause  was  to  be  riiewn,  it  was  held  insoffident  ts 
tiiorize  makinff  the  rule  absolute,  even  although  ten  di^^^ 
elapsed  since  the  service  (n).  As  to  enUoging  tfaa  rule^iifc; 
it  IS  served  so  late  that  the  par^  cannot  shew  oauss  i|^M 
it  in  time,  &c.,  seejMff,  1190. 

Personal  service  is  required  only  in  the  case  of  a  M 
nisi  for  an  attachment,  or  where  a  rule  is  served,  sad  Hi 
money  or  other  thing  required  by  it  b  demanded,  wi&  S 
view  to  obtaining  an  attachment  for  the  disobedience  of  ik; 
and  in  such  a  case,  the  original  must  be  shewn  to  the  paitv  it 
the  time  the  copy  is  delivered  to  him.  Service  on  the  um- 
sheriff,  &c.,  is,  however,  sufficient  in  case  of  rule  againit  tks 
8herifF(o). 

Where  personal  service  is  not  required,  the  rule  may  be  kft 
for  the  party,  if  he  have  not  appeared  to  defend  in  penoii,  it 
his  place  of  business  or  dwelling-house,  if  his  family  be  le- 
sidin?  there,  though  he  himself  have  gone  away  (p),  upiA 
his  clerk,  or  some  person  who  may  be   presumed  to  utn 
authority  from  him   to   receive  it;  and   if  served  upon  tt 
attorney,  it  must  always  be  left  for  him  at  his  chsmbcn 
or  place  of  1)usine8s  beiV>re  nine  o'clock  at  night,  unless  tboe 
be  some  satisfactory  reason  to  the  contrary.     Service  eft 
rule  nin  to  compute   upon  the  defendant  s  mother  at  fck 
residence  has  been  deemed  sufficient  (^).     Service  byleatiBg 
the  rule  with  a  porter  at  a  club-house,  where  the  partv  «■ 
a  member  of  the  club,  and  the  action  w^as  on  a  bul  ae- 
cepted  by   him  payable  at  the  club-house,  and  it  was  swon 
that  his  servant  called  there  every  dav  for  his  letters,  &e., 
was  deemed  sufficient  (r).     Where  there  is  a  boaid  on  the 
door  of  the  defendant's  chambers,  desiring  all  messages  sod 
parcels  to  be  left  at  a  particular  place,  service  there  will 
not,   perhaps,    of  itself  answer  (#) ;    but  if  it  be  left  theie, 
and  the  person  with    whom  it  is  left  afterwards  says  thii 

(0  Antti,  1136. 

^2.  ^  ^f  "•  ''"^t  3  I>o^l-  315. 
JtlJ^x?^  ^'  **•  ^^  pracUoe  was  for 

SSS'iff™*^   403:   •e.f  Hd»  Uoimt»  v. 
Itw^'iSJ.*^  *  P.  828;  7  Bing.  16«,  S.  C.) 

2Sft5l  1^\^,2J*  •• ,  ^K«* J-  ^"^    •»>•«*  ^.  Ha,  Id. 


(D  R.  H..  9  W.  4.  r.  SO:  mt».  VoLL  A 
(m)  WTkimm  t.  StaM.  S  T.  B-K 
<n)  VwrrfM  ▼.    UMk,  S  DowL  Ub  f 


GwnMy,  B. 
(o)  AHt»t  VoL  L  S9Q. 


(P)  See  lypecr  ▼.  HIS,  t  DowLM    . 
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le  gave  it  to  the  defendant,  that,  it  seems,  will  lie  suffi-  crap.zxxit. 
ient  (r).  Service  at  the  chambers  of  an  attorney  on  his  ^*"'  '• 
BimdrcMB  will,  it  seems,  suffice,  if  she  act  as  the  servant 
f  the  attorney,  and  the  affidavit  of  service  state  that  fact, 
T  the  deponent's  belief  to  it(if);  othen^'ise,  nut.  But 
rhere  it  was  ser^'ed  at  the  defenoant's  chaml)er8  on  a  female 
ervant  (x),  or  on  the  servant  of  the  laundress,  the  service 
raa  deemed  insufficient  (jO.  And  service  of  a  rule  by  put- 
log it  under  the  door  of  the  defendant's  (an  attorney's) 
hambeTH  is,  it  seems,  not  sufficient,  although  the  laundress 
IWrwards  stated  that  the  defendant  would  pro1)ably  have  the 
vie  in  the  course  of  the  day  (z\  So,  Ber>'ice  of  a  rule  by  leav- 
Bg  it  at  chambers  in  college  where  there  is  no  person  there  to 
verive  it,  is  not  sufficient  (a).  Nor  is  service  at  a  house 
ir  place  of  buanesH  which  the  defendant  has  left  (h).  Nor 
s  service  on  a  workman  on  "  the  defendant's  premises  "(c). 
Slor  ia  service  on  his  landlady  at  his  lodgings  ((/),  unless  it 
»  afterwards  ascertained  that  the  party  lias  received  it. 

Where  a  copy  of  a  rule  nisi  was  sent  in  a  letter  by  post  By  Post. 
to  the  defendant  with  the  rule  itself,  and  the  latter  was  re- 
mxied  indorsed,  ^'  received  a  copy  of  the  within  rule, "  and 
■gned  by  the  defendant,  the  service  was  held  to  be  suffi- 
acnt(e). 

In  the  case  of  a  prisoner,  service  with  the  turnkey  of  the  on  Prisoner. 
priioii  in  which  he  is  detained  will  suffice  (/). 

Where  several  suffer  judgment  by  default  in  an  action  on  on  one  of  ie- 
I  promissory  note  they  acknowledge  a  joint  cause  of  action,  ^'^^' 
ind  that  quoad  hoe  they  are  partners ;  service,  therefore,  on 
HW  is  service  for  all  {g). 

In  all  cases,  even  where  personal  service  is  required,  any  irrefniiarities 
iregolarity  in  it  is  deemed  to  be  waived  by  the  party's  moving  {[J^^Tii?^. 
Ml  enlaxve  the  rule(i&),  or  appearing  to  shew  cause  a^inst 
t(n.     But  by  appearing  he  does  not  waive  an^'  irregularity 
in  toe  copy  of  the  rule  served,  as  that  it  is  not  mtitled  in  the 
Siiise,  or  tne  like(ir). 

Sometimes,  in  the  absence  of  the  opposite  party,  or  where  substitution 
liis  residence  is  unknown,  the  court  will  make  it  part  of  the  ^^^^yS^i 
role  that  it  be  served  in  a  particular  manner.    Where  regular  dencc  un- 
nrvioe  of  a  rule  is  endeavoured  to  be  dispensed  with  on  the  ^"*"^'  **^* 
;Yound  of  absence  or  otherwise,  the  affidavit  must  shew  what 
sfforts  have  been  made  to  serve  the  party  before  secondary 
lerrice  will  be  allowed  (/).    Service  ot  a  rule  by  sticking  it 
Dp  in  the  office  will  not  be  aUowed  upon  an  affidavit  that  the 
ittomey's  residence  is  unknown,  unless  it  is  also  sworn  that 
the  party's  residence  is  unknown  (m).    Where,  on  account  of 


e.ft^li*HMf  V.  MorffOH,  1  DowL  488.  wee  Gfwi<  t.  StonOiam,  7  DowL  186. 

>  KMt  T.  JoMM,  3  DowL 210:  WUHamt  (/)  Moon  v.  NewMd,  II  Lea.  Obt.  307. 

r.  Ammmtv,  Id.  811,  n.  (r)  Figghu  t.  Ward,  8  DowL  354;  8  C. 

(•)  jtkmem  ▼.  WmOur,  3  DowL  8W.  ft  H.  424,  &  C:  tee  Carter  t.  SouthaU,  3 


M  amUk  ▼.  iS^Mrr,  8  DowL  831:  md    M.  Ac  W.  12& 
4^  Dedi  t.  Drummond,  1  DowL  381 :        {h)  Cartwright  r.  BUtektoorth,  I  DowL 
▼.  JlwiM.  Id.  50&  4a9. 


tz)  JgiMWWi  ▼.  Hmickm,  3  DowL  85.  (0  Tldd,  445:    Lent  ▼.  Dimeomte,  3 

'      T.  Gfeflcr,  5  DowL  81.  DowL  447. 


S)  — ^ 
)  Btoe*  T.  Oatip,  A  DowL  870:  OeaHe       Ik)  Wood  r,  OrUef^fiakt.  1  C.  Ac  M.  78t 

. StaMTAy,  4  DowL 6S0l  1  DowL  587,  &  C:  toad  tee  Ckithiar  ▼. 

aUUekeeek  ▼.  8ml»,  5  DowL  848.  Em,  3  Moo.  k  Sc.  816;  8  DowL  731.  &  C 
Gtanfaer  ▼.  Oreen,  8  DowL  343.  (/)  Mudle  v.  Neumtan,  8  DowL  63BL 

|f)  amdm  w.Oumfbdl,6 DowL 7W:  «od       (m)  Wright y,  GardiMr, 3 DomVfUn* 
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tbe  defendant's  reetdenoe  bdng  unknown,  tha  oomt  fpm  kni 
to  seire  him  in  a  particular  manner,  thev  will  not,  m  pamai^ 
mfiJce  a  proepective  rule,  that  sernoe  of  mtnn  mlei^  m,  Hf 
he  effected  in  the  same  way^fi). 

In  general,  the  affidavit  ot  a  senrioe  of  a  rule  mint  aUaltll 
the  **•  rule  annexedJ'  and  not  **  the  role  in  this  enmTM^  ia 
iJKdavit  stating  the  serrice  of  '^a  tme,"  omittinff  tbe  whI 
**  copy/'  has  heenheld  8afficient(p).  So  has  an  affidant  of  lb 
service  of  the  original  role,  and  not  a  oopj(f  )• 

Howflva  Haw  far  a  Rule  cperaU$  at  a  Sk^  tfProctM^.']  Asll 
j^ggpentw  this,  see  anle,  1046, 1187.  If  a  rule  urn  be  moved  ftr  on  il 
pnenffiDfk  last  day  of  term,  it  will  not  operate  as  a  stay  of  proosedfaf^, 
nor  will  the  court  allow  the  rule  to  he  worded  so  as  to  ftnm 
such  an  operation,  unless^  perhaps,  under  very  qiecial  cue^ 
stances  (r).  If  the  rule  onerate  as  a  stay  of  proceeding  ail 
if  any  proceedings,  directly  or  coUatenlly,  be  had  m  tb 
cause  in  the  meantime,  the  court,  upon  application,  will  ■! 
them  aside  («)• 


Atandonimr 
RuleNW. 


Abandoning  Rule  Nisi.']  A  party  who  has  obtained  a  ndi 
nisi  cannot  be  compelled  to  proceed  with  it  (^) ;  and  it  wosU 
seem,  that  he  may  abandon  it,  even  after  service,  on  givhf 
notice  of  abandonment  to  the  opposite  side,  and  paying,  or 
offering  to  pay,  any  costs  which  may  have  been  incurred  is 
consequence  of  the  rule. 

Shewing  Shemn^  Cause  ttgainst  or  Enlarging  a  Rule  NisiJ]  Upootb 

a  Sate^f*'  ^^y.  ^VV^^^^^^  ^y  ^^^  Tu\e,  the  opposite  party  must  «^  tmm 
against  it,  unless  by  consent  it  stand  over  until  another  dsv  ii 
the  same  term.  In  some  cases  cause  is  permitted  to  be  shews 
in  the  first  instance,  but  this  is  a  matter  entirely  in  the  dii- 
cretion  of  the  court,  even  where  notice  has  been  given  to  the 
party  moving  (ti).  No  person  not  included  in  the  rule  M 
nas  a  right  to  shew  cause  aeainst  it,  even  though  he  may  hsft 
been  served  with  a  copy  of  the  rule,  and  the  court  will  not 
allow  him  his  costs  of  appearing  («).  After  the  day  mca- 
tioned  in  the  rule,  no  cause  can  be  shewn  against  a  rule  M 
for  costs  of  the  day,  or  any  other  rule  which  becomes  absolnte 
without  further  motion  (x). 

Either  party,  if  not  prepared  to  support  or  shew  cbbk 
against  the  rule,  should  move  that  it  be  enlarged  to  a  fntut 
day  in  the  same  or  the  next  term ;  or  to  support  or  shew  eiMe 
against  it  before  a  judge  at  chambers  in  the  vocation.  In  a  le- 
cent  cose,  it  was  considered,  that  where  a  defendant  resides  such 
a  distance  from  town  that  he  cannot  be  served  before  thedsy  ftr 
shewing  cause,  and  the  term  expires  on  the  day  after  that  dsv, 
the  rule  may  be  revived  in  the  next  term  (jf ).  If  a  rule  be 
drawn  up  to  shew  cause  in  one  term,  it  cannot  be  made  sbsch 
lute  in  the  next  term  without  enlai^g^g  it,  though  it  maj  he 

(n)  Martin  v.  Cdvia^  2  Dowl  694:  Ley-       (r)  JDw  Hamwrf  ▼.  AM,  4  Tant  H^ 

ton  V.  Mason,  6  DowL  27&  See  ftmn  of  oodee,  Chh.FanBi,aiL 
(u)  FUOettv.  Bolton,  A  Dowl.  283.  (m)  Dm  t.  Bmitk,  3  Ncr.  *  KSSI: « 

tp)  R.  V.  Sheriy  iff  Stafford,  A  DowL  Ow<fi  ▼.  Kbtg,  4  0o«L   79i:  JHKh,  4 

S3B.  Taunt  SSa 
(9)  Lnf  ▼.  Jonef ,  3  DowL  315,  (v)  Joknmm  ▼.  JWorrMe.  t  DowL  ja 

(r)  i4Jife,  \187.  Vx\  SnCf  ▼.  MmnktSU  »  C.  a  i.<f^ 

1«(  itntf ,  1045.  V>^^i»^^toi^^l^-<.Blrf^h^SDo^Lgli 
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!TiTed(£).     But  it  is  not  by  any  means  of  course  that  the  cmapjuzit. 

»iut  ahould  thus  enlarge  a  rule ;  sufficient  grounds  must  be      ^*^'^' 

•ted  to  induce  them  to  do  so  (a).    If  the  application  be  made 

r  the  jMot^  who  obtained  the  rule,  the  court  usually  grant  it 

bere  it  is  in  his  own  delay;  but  not  where  it  would  luive  the 

feet  of  detaining  the  opposite  party  in  custody ;  nor  in  other 

Mfl^  without  consent  or  some  evident  necessity :  if  moved  for 

f  the  opposite  party,  the  court  will  frequently  enlarge  it 

pon  terms ;  or,  if  the  rule  were  not  served  in  time  to  give  the 

irty  an  opportunity  of  shewing  cause  against  it,  he  may  de- 

mid  that  the  rule  be  enlarged  as  a  matter  of  right  (6).    For- 

iflil^y  if  a  party  wished  to  have  a  rule  enlarged,  it  was  usual 

»  Rive  notice  to  the  counsel  for  the  adverse  party  of  the  in- 

Boed  motion  to  the  court  to  have  it  enlarged;   and  the 

onit  of  Common  Pleas  would  not,  if  the  rule  nin  had  been 

nrred^  have  enlarged  the  rule  unless  such  notice  had  been 

LTra(c).    And  now,  by  a  general  rule  of  all  the  courts  of 

r.  T^  2  W,  4^  «.  1,  r.  97,  **  a  rule  may  be  enlarged,  if  the 

nirt  think  fit,  without  notice."  It  is  not  the  practice  to  serve 

nlaived  rules,  because  both  parties  are  before  the  court  (J). 

F  it  be  enlarged  to  a  subsequent  term,  it  is  set  down  in  the 

eremptory  paper,  and  called  on  in  its  order  («ee  VoL  /.  96); 

at  if  it  be  enlarged  or  stand  over  to  another  day  in  the  same 

Brm,  either  party  may  bring  it  on,  upon  the  day  so  appointed, 

y  moving  to  discharge  the  rule,  or  make  it  absolute. 

In  order  to  shew  cause  against  a  rule  nisiy  get  an  office  copy  Cause,  how 
f  the  rule,  and  of  the  affidavit  {/)  upon  which  it  was  granted;  •h*^'*'     ■ 
mdaine  Mem,  together  with  an  affidavit  when  necessary^  and  a 
fitjL  to  eounsei. 

The  affidavits  should  be  sworn,  and  handed  to  the  coun-  Affidavits  for, 
d  who  is  to  shew  cause,  before  the  day  named  in  the  rule  jJJS  wid*^^ 
IT  shewing  cause ;  and,  after  shewing  cause,  counsel  can-  filed,  &c 
ot  come  on  another  day  in  such  term  with  better  affi- 
mriia(a).  But,  in  general,  an  affidavit  sworn  after  the  ap- 
ointed  day,  but  before  the  actual  time  of  shewing  cause, 
lay  be  read  for  the  party  shewing  cause  ^A).  When,  how- 
Ter.  a  particular  day  or  time  for  filing  affiaavits  is  prescribed 
J  the  rule  nisi^  or,  as  is  more  frequent,  in  the  case  of  en- 
nsed  rules,  no  affidavit  filed  afterwards  is  admissible,  unless 
nder  special  circumstances  of  inevitable  accident  (t) ;  and  then 
<  qwcial  motion  should  be  made  before  the  day  of  shewing 
anse  for  leave  to  file  the  affidavits  nunc  pro  tunc{k).  In  the 
Sxchequer,  upon  an  enlarged  rule,  the  affidavits  must  be  filed 
lefore  shewing  cause,  although  it  be  not  so  expressed  in  the 
nle  of  enlargement^/) ;  but  in  that  court,  if  a  rule  is  enlarged 
iom  Trinity  to  Micnaelmas  term,  if  the  affidavits  are  filed  a 


it)  SmMk  T.  (JolUtr,  3  Dowi  100.  142:  TVijwT.Baaiifivf,  fi  Price,  964:  GaAet 

to)  MS.,  E.  1814.  V.  AMn,  M'Clel.  B&i  Chit.  Sum.  Prac 

I)  Tldd,  447>  448:  aet  Anon.,  \  Smith,    104. 
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(h)  1  Chit  Rep.  27 a:  TUlif  r.  Henl^, 
fe)  A.  IL,  8  Geo.  9,  C.  P.:  and  see  ifnon..    Id.  136:  BratfM  v.  Httnt,  8  DowL  381: 
2M.PC.C.  P.  07«  OrnAam  T.  Beaiijnonr,  5  DowL  49. 

.,  1  Smith,  1861  {ii  R.  M.,  36  O.  3:  Hoar  r.  HiO,  1  Chit 


Tbls  does  oot  seem  absolutely  re-  Rep.  97:  HanUnfr  ▼.  Atutm,  8  Moore, 

L    (PUT  ▼.  CbOMftt,  1  H.  ai  W.  13.  AS3:  Turner  t.  Unwin,  1  H.  ft  W.  186;  4 

as  4  Nev.  ft  M.  535.  &  C;  but  lee  0owL  16,  8.  C 

JMW  ▼.  PrUtrt,  1  DowL  608).  (*)  Haor  t.  HU,  1  Chit  Ren.  97. 

(f)  jaUftieMCfV.J40Hyi,l  Chit  Rep.  (/)  Bv*frv.  RkMrrinn,  I  Y.ft  i.  ML 
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week  befiore  MtcliAdmat  tfl^l^  tliat  is  miIIMmiI(»).  Ailh 
the  Queen's  Bench,  affidavits  to  diew  eanae  a^tuHt  aa^ 
laiged  rule  must  be  filed  a  week  befim  tlie  tern  to  whkkilll 
en£iged(fi).  And  the  same,  it  seems^  in  the  Conunon  FImbCA 
Where  a  rule  is  enlarged,  and  affidaTits  to  he  used  on  li^Mljl 
cause,  are,  by  the  rale,  to  be  filed  on  a  certain  da^,  if  ifiMi. 
axe  filed  accordingly,  the  opposite  par^  has  a  ii|^t  to  t^ 
office  copies,  and  xnake  use  of  thm,  moqgh  the  ftt^  ^ 
filed  them  may  not  be  dedrous  of  doing  ■o(j»).  AMmII; 
sworn  in  opposition  to  one  rule  on  whidi  tme  af 
them  ma^  be  immaterial,  cannot  be  used  wifiioat 
in  opposition  to  another  rule  on  which  they  may 
material,  although  the  same  question  may  be  intsMsdli  It 
rsised  by  the  fint  rale  which  was  actually  raised  on  tts» 
cond(^).  But  if  they  could  be  material  at  the  tbne,  it  nsrii 
seem  they  may  be  used(r).  If  there  is  a  defect  m  the iil^ 
tling  the  affimivits  produced  in  shewing  cause  itgaimt  a  fd^ 
the  court  will  sometimes  allow  the  nue  to  be  enkige^  ^ 
order  that  the  title  may  be  amended  («)•  If  a  rule  Is  mm 
without  affidavits,  none  can  be  used  in  answer  to  it(ty  ll 
affidavits  can  be  used  in  replv  to  those  used  by  thajpat^ 
shewinff  cause  (ti).  It  is  usual  for  the  oounsd  who  is  it- 
structed  to  shew  cause  to  hand  over  the  affidavits  on  his  idi 
to  the  opposite  counsel,  in  a  reasonable  time  before  the  dij 
appointea  for  shewing  cause. 

Upon  the  day  for  shewing  cause,  or  usually  the  day  sfto', 
(except  when  a  rule  is  drawn  up  in  one  term  to  ^ew  caose  it 
another,  and  the  same  is  put  into  the  peremptory  paper,  whfs 
cause  must  be  shewn  on  the  verv'  day  for  which  tne  ruk  ■ 
drawn  up  (9)  ),  your  counsel  will  shew  cause  acconfiiM^; 
and  the  counsel  for  the  party  who  obtained  the  rale  will  ttita 
be  heard  in  reply :  also,  if  cause  be  shewn  in  the  first  inwtasWj 
the  counsel  who  moved  for  the  rule  niH  is  in  like  manner  ca- 
titled  to  the  reply  (a?).  Although  the  court  will  seldom  heff 
more  than  one  counsel  upon  moving  for  a  rule  nm,  yet,  upoa 
shewing  cause,  the  number  is  not  limited :  and  if  there  be  tee 
or  more  counsel  on  either  side,  they  are  heard  in  the  order  rf 
their  precedence.  After  the  ailment  is  concluded,  the  eoait 
deliver  their  opinion,  and  make  the  rule  absolute  or  dischaigi 
it  accordingly. 

Or  in  .a  case  involving  complicated  accounts,  or  confosai  <r 
contradictory  statements  of  met,  the  court  will  finequcatfy 
refer  the  case  to  one  of  the  masters.  On  such  a  refermoo^  tae 
master  may  receive  fresh  affidavits,  but  cannot,  except  by  tpt' 
cial  direction  in  the  rule,  receive  vivd  voce  evidence (y). 

If  no  cause  be  shewn  on  the  day  appointed,  counsel  wMf 
move  on  the  following  day  to  make  the  rule  absolute,  oa  n 
affidavit  of  service  of  the  rule  nin(^2) ;  and  if  cause  be  aot 


(m)  Johnmn  ▼.  Marriott,  2  DowL343. 

(n)  GUmm  v.  Carr,  A  DowLSlS. 

(o)  See  Hardi$%g  v.  AuMen,  8  Mooie, 
283. 

(p)  PHee  ▼.  Ovntmn,  4  M.  ft  W.  a 

(«)  <iueile  V.  Bovchtr,  1  Soott,  983;  3 
DowL  1U7.  &  C 

{r}  See  Baskett  v.  Barnard,  4  M.  ft  Set 
nSl:  Lang  v.  OMnber,  4Euil,M&'.  RmrT  v. 
My,4Do«\.tft\. 


(«)  jtidtrmm  t.  JH,  SDovL  3S: 
1137. 

(t) 
V.  Awnm,  1  H.  &  W. 

(«)  Shmo  ▼.  lfiwgMi,7 PVtai 
WflTiMr  ▼.  PFeeri,  3  DOwL  J 


(*) 
Of) 

(«) 


Nayv. 


4Tmiint.Sea. 


»4N«r.ft1L« 
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1  flihewii,  the  court  will  grant  a  rule  for  making  the  former  cnxr-xxxn 
!  absolute  (a).  Draw  up  this  latter  rule  wM  one  of  the  ^'^•^- 
terty  amd  serte  a  copy  of  it  tjpot  the  opposite  attorn^,  or 
U,  before  nine  at  ni4fht(i\  But  when  the  counsel  who  is 
Tucted  to  shew  cause  inrorms  the  opposite  counsel  that  he 
utmcted  so  to  do,  it  is  the  usual  practice  for  the  opposite 
Dflel  not  to  move  for  the  rule  absolute  till  a  subsequent 
'•  And  if,  after  a  rule  has  been  made  absolute,  it  appear 
t  coiinsel  was  instructed  in  time,  it  is  usual  and  proper 
rtesy,  in  most  cases,  to  open  the  rule,  and  obtain  back  the 
s^  without  compeUing  such  counsel  to  move  the  court  that 
mav  be  heard ;  but  if  this  be  refused,  the  court  will  order 
nue  to  be  opened  («). 

[he  rule  ntfs  cannot  be  supported  or  made  absolute  upon  a  Rule  not 
und  di£ferent  from  that  stated  therein :  therefore,  if  a  role  JJf**®  *Jj|J"* 
i  be  drawn  up  for  setting  aside  proceedings  for  irregularity,  du£ren"fron 
cannot  be  made  absolute  on  the  ground  of  such  proceeding  IJ^i  •*•**** 
Dg  against  good  faith  {d).    The  court,  however,  are  not 
ind  by  the  exact  terms  of  the  rule  nut,  but  may  mould  it  so 
to  meet  the  justice  of  the  case  (auto,  1196). 

me  and  Date  o/Bule,l  By  rule  of  all  the  courts  of  H.  71,  Title  and 
^let.  r.  4,  it  is  ordered,  "that  henceforth  every  rule  of  "^ **'*"" 
lit,  delivered  out  in  vacation,  shall  be  dated  the  day  of  the 
*nth  and  week  on  which  the  same  is  delivered  out,  but  shall  be 
itled  as  of  the  term  immediately  preceding  such  vacation." 

jkteis.']  The  costs  of  the  application  are  wholly  in  the  dis-  Cottg. 
tion  of  the  court.  When  the  rule  nisi  is  drawn  up  upon 
pment  of  costs,  whether  cause  be  shewn  against  it  or  not, 
I  whether  made  absolute  or  discharged,  the  court  almost 
rays  make  the  party  who  obtained  the  rule  pay  the 
ita.  If  the  rule  ntsi  be  drawn  up  with  costs,  if  no  cause  be 
swn  tfliainst  it,  it  is  made  absolute,  with  costs,  as  of  course ; 
Mue  be  shewn  against  it,  and  the  rule  be  made  absolute, 
i  court  will  make  it  absolute  with  costs,  or  without,  in 
sir  discretion,  according  to  the  circumstances  of  the  case  ; 
ky  if  it  be  discharged,  the  court  almost  uniformly  discharge 
with  costs  to  be  paid  by  the  party  who  obtained  it. 
here  the  rule  nisi  is  for  setting  aside  proceedings  for  irregu- 
ity^  if  no  cause  be  shewn  against  it,  it  is  made  absolute,  as 
Bourw,  with  costs ;  if  cause  be  shewn  against  it,  and  the  rule 
made  absolute,  it  is  made  absolute  almost  uniformly  with 
ita;  if  discharged,  it  is  also  almost  always  dischai^cd  with 
its,  to  be  paid  the  party  who  obtained  it ;  and  by  the  K,  M,^  37 
9^  shall  be  deemeo  to  liave  been  so  discharged,  even  although 
B  rale  dischaiving  it  contains  no  special  directions  upon  the 
bject.  But  if  the  rule  be  silent  as  to  costs,  then,  if  no  cause 
shewn,  neither  party  is  ordered  to  pay  costs ;  but  if  cause 
shewn,  the  rule  is  made  absolute  or  diacharged,  with  or 
thont  costs,  in  the  discretion  of  the  court,  according  as  they 
I  d  opinion  that  the  motion  ought  or  ought  not  to  liave 

i)  See  tbc  fonn,  Chit  Fomu,  849>  (d)  Smith  t.  OaHlM,  9  DowL  818:  aiul 

i)  Amit,  I18B.  mttmtti  1187. 

;)  Chit*  Sum.  PimcL  108. 
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been  made,  and  onght  or  nol  to  hsfv  been  rMiiled(«).  li , 
^neral,  where  a  party  shewa  oanae  muxAsmiuXij  in  me  !■!  j 
instance,  he  is  not  entitled  to  coat0(/).  If  tbe  puty  i^j 
obtained  the  rule  sncoeed  only  in  part»  tne  court  wm  noti^-! 
co6t8(^) ;  and  it  seems  that  the  opposite  party  would  be  mh\ 
titled  to  costs  if  he  gare  notice  that  he  was  ready  to  yidd  Ali 
noints  on  which  Uie  role  was  afterwards  made  absofails(i^'' 
where  aparty  applies  to  the  conrt  where  he  onght  to  hafs  i^ 
plied  to  a  judge  at  chambersy  he  will  not  in  geiMrsl  be  aUovil 
costs ^f).  Where  a  rule  is  diseharged  on  a  mere  techmealobj^ 
tion,  it  is  generally  so  without  costs  (il),  but  sometimes  wiA 
costsQ/).  where  a  rule  to  refer  a  matterto  the  master hssbMi 
moTea  without  costs,  and  the  subject-matter  for  inquiiy  isail- 
ter  of  &ct  only,  the  court  will  not  entertain  an  ^iplicatioaiff 
costs  of  the  inquiry  after  the  report  of  the  master  is  niade(0]^ 
Where  libeUous  and  impertinent  matter  is  introduced  ialstt 
affidaWt  in  support  or  the  rule,  the  court  will 
depriYe  the  party  of  the  costs  of  the  rule  to  which 
he  would  have  been  entitled (fi). 

Opcnins  aad  Opening  and  rescindmg  the  Rule^  cr  WMemg  a^amJ]  ThHsii 
~^g«^  an  old  rule  of  court,  H.y  3  J.  1,  by  which  it  is  ordered,  tiatf 
moving  again.  &  cause  he  moved  in  court  in  the  presence  of  counsel  of  boft 
jwrties,  and  the  court  shall  thereupon  make  an  order,  M 
person  shall  afterwards  cause  the  same  to  be  moved  controy 
to  such  rule  or  order,  under  pain  of  an  attachment ;  and  tw 
counsel  knowingly  making  such  motion  shall  not  be  hesrd 
here  in  any  cause  during  the  same  term.  I^  however,  tlM 
rule  have  been  made  absolute  too  soon,  or  eitiier  party  hsff 
been  taken  by  surprise,  the  court  will  open  the  rule,  upot 
application.  But  they  will  not  open  a  rule  merely  becM 
the  affidavit  upon  which  cause  was  shewn  against  it  mi 
false  (o) ;  or  because  counsel  omitted  to  present  to  their 
notice  a  statute,  or  other  authority,  which  might  have  i^ 
fected  their  decision  (/?).  A  rule  made  in  the  Bail  Court  if 
not  more  liable  to  be  re-opened  than  a  rule  made  in  fall 
court  ;  therefore  such  a  rule  will  not  be  permitted  to  be  re- 
opened and  amied  in  full  court  after  the  term  in  which  it 
was  made,  although  the  judge  who  heard  the  case  sanctioned 
the  application  to  the  full  court  ( q). 

This  rule  against  opening  or  rescinding  rules  made  sfter 
hearing  both  parties  does  not  spply  to  rules  which  are  msde 
absolute  in  the  first  instance.  Tne  party  agidiist  whom  sodi 
rules  are  made  absolute  may  move  to  discharge  them,  oa 
shewing  sufficient  reasons  why  they  should  not  have  bees 
granted,  as  in  the  case  of  the  common  rule  for  changing  the 
venue  (an^,  962). 


(0)  See  Anon..  1  Chit  Rep.  300,  n.: 
TWtf  V.  Henty,  Id.  1.%:  and  see  Huai>et  v. 
Vmrkin,  1  Bing.  65:  Rex  v.  Sheriff  of  Mid- 
dietex,  In  Duncombe  v.  Qiap,  2  DowL  5. 

(/)  Fitch  V.  Grem,  8  DowL  493:  Rmd 
V.  8f  eer.  5  Dowl.  330:  and  ne  Begbie  v. 
OreenoUle,  3  Dowl.  002. 

Or)  Miten  ▼.  Fumivat,  2  DowL  48i 

(A)  Id.:  and  we  M* Andrew  ▼.  AAun,  3 
Dowl.  120. 

(i)  Fougten  ^.  TrctMM,  %IKmWA. 


(k)  Pmdif  y.  Laedit  4  DowL  fTl* 
(/)  HotOditch  T.  Swii^^,  5  DowL  31 
(m)  Hdmm  v.  Edwmri$,  €  DowL  SL 
(n)  Tkmn^MM  t.  Dica».  t  DowL  A 
(o)  Davtm ▼. CWCir, ST.tL4»:  *«> 

▼.  Ibrffay.  IH.  &  W.OBl;  7  A.* CM. 

n.:  DUkumon  y.  Ckam%,  I  Blam. 31 
ip)  jyn—iert  V.  Qyiii,  9modte,1tt,  < 

Bing.  3B8.  a.  C 
(oTtMI  v.  J«^Vy,  2N«r.tP.40>7 
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FUmg  Ajfidavits,']  Whether  the  court  ^nt  the  rule  niri  chap.joucit. 
r  not^  or  make  it  aheolute  or  discharge  it,  the  affidavits  on     ^'"'  '* 
loth  rides  must  be  filed  with  the  masters,  as  has  been  already  FiUngAiBda- 
iaitioiied(r).  "^ 

The  instances  of  ihe  rules  granted  in  the  course  of  a  suit, 
mn  motion  b^  counsel,  have  been  already  fully  noticed  in 
Is  eofnrse  of  this  work. 


Sect.  2. 
Rules  granted  wUhcut  Motion  by  Counsel, 


BmUs  obtained  upon  a  Judges  Fiat,']  The  following  rules  Rules  obuin- 
m  obtained  in  this  manner : —  SldSS  Fiat 

That  an  in£Euit  be  admitted  to  sue  by  prochein  amjf^  or 
nmdian  («)  ;  that  an  infant  be  admitted  to  defend  by  guar- 
lian(<)  ;  that  pluntifF  may  sue  \tv  foruiSL  pauperis(u)  ;  to  dis- 
jiaige  a  prisoner,  upon  bail  being  justified  in  vacation  (9);  for 
xiutringas  in  non-bailable  actions,  in  vacation (^)  ;  to  change 
thsTenue,  in  vacation  (y);  to  plead  several  matters,  not  enu- 
MDEated  in  the  rule,  71  7*.,  1  1V,4(z);  to  compute,  in  vaca- 
tion («)  ;  for  leave  to  sign  judsioient  on  a  scire  faciaSy  where 
Mesidant  was  not  summoned  (6^  ;  that  a  writ  of  inquiry  be 
BEBcnted  before  a  judge  at  Nisi  Prius(c);  for  making  a 
itthmiasion  €0  arbitration  a  rule  of  court  (a). 

WTkenyou  have  obtained  the  judges  fiaty  take  it  to  the  office  of 
At  masters,  and  they  will  thereupon  draw  up  the  rule.  In  the 
Uk,  Stkf  and  \Qth  instances  above  mentumedy  you  must  also  take 
■  moHon-papery  signed  by  counsely  to  the  mastersy  together  toith 

Bsdes  obtained  from  the  MasterSy  uvon  a  Precipe,']  The  fol-  Rules  ob- 
lowinff  are,  it  seems,  the  only  rules  obtained  in  this  manner: —  {hc^MastCT? 

"SLme  to  plead  generally  (e;  ;  to  plead  in  scire /aci<is(/)  ;  to  mmn  a  Pne^ 
KTow  in  replevin  (^)  ;  for  a  view  (A) ;  to  appear  to  a  scire  °^' 
fmeiaM{i)  ;  for  judgment  on  demurrer(i:) ;  for  judgment  on 
md  tid  record  (/)  ;    for  judgment  on  scire  facias (m)  ;   for 
ju^iment  in  error(n). 

&  these  eases  you  make  out  a  pnecipe  or  memorandum  of  the 
fide  you  want;  take  it  to  the  masterSy  and  they  mil  draw  up 
thenUe. 

Rules  obtained  from  the  MasterSy  without  a  Pragcipe,"]  The  ^JjJ^^^* 

fidlowing  are  the  rules  obtained  directly  from  the  masters : —  the  Mastm, 

Rule  to  declare  in  replevin  (o) ;  to  appear  in  replevin  (p);  Jjjjj^"^* 

(r)  AmU,  1189, 1191 :  aod  see  pott,  ISI7.       («)  VoL  L  157. 

(ff)  Jbm,  890.  (/)  ArU0,  835. 

(D  Amt0,  9U,  if)  Ante,  801. 

(«)  ilMM.  9ia  m  Vol  I.  857. 

(V)  Vol.  L  6191  \i)  Ante,  834. 

M  VoL  L  198.  {k)  Ante,  e&H. 

(V)  Ant9,  9B&  (0  Ante,  67U. 

(s)  Jmie,  VoL  L  17&  (m)  Ante,  834. 

(«)  Jmie,  79U  («•)  VoL  I.  388, 391. 


A)  Anit,  8S3L  (o)  Ante,  7O8. 

MAmie,n9.  W  AntetW, 


M  BMff  1991,  1S58. 
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Sld»tac 


Rule  to  pload 
levenl  Pleas 
obtained  from 
the  Matters, 
upon  the  En- 

Sonment  of 
e  Pleas,  or 
a  Draft  or 
Copy  ihaeot 


to  reply(r) ;  to  Trioin,  ■urnrfdlu,  JP8,(t)  ;  tlMi  ftt 
produce  tlu»  reooid  on  miltm  iceoid(l)  ;  to  ntaa  tht 
rari  in  error  to  the  Cooft  of  QiiMn*a  Bonek  or  ^ 
Fleas  (tf)  ;  for  better  bul  in  enror(jr)  ;  toretontlM 
in  error  to  the  Exchequer  Cha]nber(jF). 

Sidd4)ar  BmUsJ]  These  rules  were  finmeilT  no>f«d  ftr 
the  attomies  at  the  side-bar  in  oouii ;  bat  they  nay  ■0vj 
had  of  the  mastersy  upon  a  prmdpe  or  mcmorandiDB,  in 
manner  above  mentioned.  **  Side-bar  rules  mvr  be  oMri 
on  the  last^  as  well  as  on  other  days  in  iemrijii.  If  < 
tained  irregularly^  the  courL  upon  aDolication,  wiU 
rule  to  shew  cause  why  they  shoiua  not  be 
which  rule  may  afterwaras  be  made  absolute  in  tha 
way^  if  no  snfficioit  cause  be  shewn. 
The  following  is  a  list  of  most  of  the  side-bar  rales  :* 
Rule  that  the  sheriff  return  the  writ(a) ;  that  the 
bring  in  the  bodT^ft);  for  time  to  declM^  or  fori 
'Hme(e)  ;  for  special  impttlanoe(€l) ;  for  lesTv  to  pi^ 
into  court  under  3^4  ^.  ^  e.  42,  #•  21  (#) ;  for  leafe  tsi 
continue  before  verdict,  &c.(/)  j  to  be  present  at  the  itML^ 
of  costs,  unless  where  notice  of  taxation  is  required  to  M 
given  ( </)  ;  for  a  scire  facias  to  revive  a  judgment  more  tkl 
seven  years  old,  and  not  ten  (Ji)  ;  for  the  marshal  or  wute 
to  acknowledge  the  defendant  in  his  custody  (t) ;  and  Iki 
consent  rule  in  ejectment  (ir). 

Rule  to  plead  several  Pleas  obtained  from  ike  Masters^  spm 
the  Engrossment  of  the  PleaSy  or  a  Draft  or  Cow  thereof J\  «• 
following  is  a  list  of  the  pleas  which  may  be  ]^eaded  togetha^ 
or  any  two  or  more  of  them,  under  this  rule  : — mm  uuissfwifi 
or  nunquam  ind^itatus{l),  ornon  detintiy  with  orwithoota 
plea  of  tender  as  to  part,  a  pica  of  Statute  of  Limitatioika,  seft- 
off,  bankruptcy  of  defendant,  discharge  under  an  insolwot 
act,  plenc  administravitj  plene  administravU  prastery  infiucj, 
and  coverture  (i»). 


Sect.  3. 

Enforcing  Rules  for  Payment  of  Moneys  CostSy  Sfc^ 

IS^2'V.  c.  110,  s.  18. 

Previously  to  the  1  iJ|r  2  V,,  c.  110,  the  only  mode  of  co- 
forcing  rules  of  court  was  by  attachment,  and  this  is  stili  tke 

MlS^CMte,  ^^^^  ^  ^  *^^  r"^®*  ^^*  included  in  the  provisions  of  that  act 
&c,  under.   '  The  18th  section  enacts, — 


Elftctof 
Rules  for 


I 


(r)  Vol.  I.  198. 
(*)  Vol.  1. 1»7. 
(f)   Ante,  669,  e70. 
u)  VoL  I.  38«,  387- 

X)  VoL  I.  am. 

(tf)  Vol.  1. 371. 

(si  R.  H.,  2  W.  4,  r.  96. 

(a)  Vol.  I.  549,  ASa 

(6)  Vol.  1.  563, 

(e)  Vo\.l.\2B,Vad. 

(d)  AMf,  aoa. 


ie)  Jnte,  S79. 

if)  Ante,  1058. 

Ur)  Ante,  1162. 

(A)  ifirtt.SSl. 

(i)  ^nfe,85a 

(*)  AanU,  751. 

V\  Ka  debet  is  ths  plM 
the  rule,  but  that  plea  k 

the  new   plea   of  mam 

comes  within  tlw  nlrit  of  tte  nk 
Vm\  ^-^.^  vvrX  Vol  L 171^  13» 
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^  That  all  decrees  and  orders  of  courts  of  equity,  and  all  Crap.xzxiv. 
of  courts  of  common  law,  and  all  orders  of  the  Lord     ^*"'  ^* 


Suncellor  or  of  the  Court  of  Review  in  matters  of  bank-  j  J  ^  y.  c, 
nptcjy  and  all  orders  of  the  Lord  Chancellor  in  matters  of  '  "* 
xamcyy  whereby  any  sum  of  money,  or  any  costs,  charges,  or 
zpenses,  shall  be  payable  to  any  person,  snail  liave  the  uftect 
f  judgments  in  the  superior  courts  of  common  law  ;  and  the 
wnons  to  whom  any  such  monies  or  costs,  charges  or  ex- 
imaefl,  shall  be  payahle,  sliall  be  deemed  judgment-creditors 
rithin  the  meaning  of  this  act ;  and  all  powers  hereby  given 
o  the  judges  of  the  superior  courts  of  common  law  with  re- 
pect  to  matters  depending  in  the  same  courts  shall  and  may 
le  exercised  by  courts  of  equity  with  respect  to  matters  therein 
lepending,  and  by  the  Lord  Chancellor  and  Uie  Court  of 
Eteriew  in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor 
n  matters  of  lunacy;  and  all  remedies  hereby  given  to  judg- 
Bcnt-creditorB  are  in  like  manner  given  to  persons  to  whom 
IDJ  monies  or  costs,  cliarges  or  expenses,  arc  by  such  orders 
nr  rules  respectively  directed  to  be  paid." 

This  section,  it  will  be  perceived,  renders  the  rules  men- 
tioned in  it  of  equal  force  with  judgments,  both  with  regard 
to  their  operation  in  equity,  and  the  remedies  by  which  they 
may  be  enforced  at  law.  Execution  may,  therefore,  be  sued 
oat  upon  them,  and  stock,  shares,  &c.,  attached  in  the  same 
manner  as  upon  a  judgment (»).  And  a  judge's  order  may 
be  enforced  in  the  same  way,  after  first  making  it  a  rule  of 
eonrt^  as  directed  in  the  following  Chapter  (o).  And  in  all  cases 
where  a  judgment  must  be  registered  in  order  to  be  effectual, 
to  must  a  nue  of  court.  It  will  therefore  suffice  here,  to  refer 
to  the  first  volume  of  this  work,  pp.  938, 341,  in  which  the  pro- 
Tiaons  of  1  ^Sf  2  F.  c.  110,  as  to  the  eft'ect  and  registration  of 
judgments,  have  been  already  considered. 

A  rule  for  payment  of  costs  cannot,  it  would  seem,  be  con- 
■Idered  perfect,  so  as  to  admit  of  being  enforced  by  execution, 
until  the  costs  are  taxed  (/>). 

Tht  practice  (u  to  8uin<f  oiU  execution  on  such  rules  is  the  samCy 
mutatis  mutandis,  €ts  that  of  suing  out  execution  oti  ajudgtnenty 
tekich  is  ful/^  tre<Ued  of  in  Vol,  /.,  title,  "  Execution  J'  No 
previous  leave  of  the  court  or  demand  or  fwtice  to  the  party  liable 
to  pay  the  money  or  costs  is  necessary  (7).  And  the  law  as  to 
ike  mode  of  executing  the  writs  sued  out  is  the  same  as  that  stated 
wtder  the  ahote  title  ufith  respect  to  writs  of  execution  ofi  a 
judgment.  The  forms  of  writs  of  execution  framed  by  the 
judges  in  Hilary  Term,  1839,  in  pursuance  of  the  20th  section 
of  the  1  <$f  2  F.  c.  110,  will  be  found  in  the  reports  for  that 
term,  and  in  Chit,  Forms,  See  olso,  as  to  the  consequence 
«f  not  adhering  to  those  forms,  Vol,  I,  403. 

It  may  l>e  necessary  to  mention,  that  decrees  and  orders  of 
the  courts  of  equity  should  be  enforced  by  process  sued  out  of 
those  courts,  and  not  out  of  the  courts  of  law,  the  equity 
judges  having  framed  writs  for  the  purpose. 

(m)  See  VoL  L  341,  u  to  the  eifect  of  a  (p)  See  B*iiler  t.  BuVetiey,  S  Moore,  104. 

iudflDcnt.  (9)  See  Wam»  v.  Sh^etd,   Excfa.,  M. 

MtWrnlK'  ▼•  ShdIMd,  Exch.,  M.  1839;  1839;  3  Jurist,  1002,  per  Parke,  B. 
liiirtat,1002. 
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Power  of  a  Jitdge  to  granty  and  in  what  InMtancesJ\  WH£!I^ 
in  the  prog^ss  of  a  sait,  it  becomes  necessary  to  obtaia  lb 
order  ot  the  court  relative  to  any  of  the  proceedings^  m  hiif 
seen,  in  the  hist  Chapter,  that  the  parties  may  apply  for  it  ii 
term  time  by  motion  to  the  court.  But  in  vacation,  innorf 
instances,  or  in  term  time,  in  all  matters  of  minor  imp<»tuioi^ 
the  same  effect  may  be  had  by  obtaining  the  older  of  a  jnfgc 
at  chambers.  And  by  the  11  O.  4t  &  \  W,A^  c.  70» «-  ^ 
every  judge  is  authorized  to  transact  sucn  busineasat  ffhwi^ 
or  elsewhere  depending  (a)  in  any  of  the  superior  oonitt  [m 
relates  to  matters  over  which  the  said  courts  have  a  cohudmb 
jurisdiction  (6)  and]  as  may,  according  to  the  courw  and  pne- 
tice  of  the  court,  be  transacted  by  a  single  judge.  And  l^ 
1  <Sf  2  F.  c.  45,  «.  1,  every  judge  of  the  superior  conrti  ■ 
authorized  ''  to  transact  out  of  court  such  business  as  naj, 
according  to  the  course  and  practice  of  the  court,  be  so  tm^ 
acted  by  a  single  judge,  relating  to  any  suit  or  prooeediij^  ii 
either  of  the  said  Courts  of  Queen's  Bench  or  Common  fwi\ 
or  on  the  common  law  or  revenue  side  of  the  said  Goiiit  m 
Exchequer,  or  relating  to  the  granting  writs  of  cgrriorwf  or 
habeas  corpus,  or  the  admitting  prisoners  on  criminal  ehaigcs 
to  bail,  or  the  issuing  of  extents  or  other  process  for  the  nc9- 
very  of  debts  due  to  her  majesty,  or  relating  to  any  oUmt 
matter  or  thing  usually  transacted  out  of  court,  althou^  tbe 
said  courts  have  no  common  jurisdiction  therein^  in  like  — 

la)  Even  before  the  1  < 
aSdavIt  to  bold  to  bail  . 
oommlMioner  of  the  court 

bebuslQen"dependhtf'*fai , .««.-„ 

tosuthoviKa^udfieQf  wMCutx  Qonslia   8  V.  c  46»  §.  1). 
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'  the  judse  tranflacting  such  bunness  had  been  a  judffe  cbap.  xzz 

►urt  to  which  the  same  by  law  belongs."    And  by  the 

ion  of  the  same  act,  a  judge  at  chambers  may  relieve 
and  other  officers  under  the  6th  section  of  the  Inter- 
Act,  (1^2  W.4,€.e8),  and  make  such  order  therein 
ippear  to  be  just,  and  the  costs  are  in  his  discretions^). 
res  may  also,  besides  granting  summonses,  and  making 
hereon  at  chambers,  by  slat.  1  O,  4,  e.  55,  m.  5,  6, 
d  make  them  upon  circuit,  in  cases  depending  in  any 
mrts  at  Westminster,  in  which  the  issues,  if  brought 
would  be  tried  upon  their  circuits  respectively,  in  the 
inner  as  if  they  were  judges  of  the  court  in  wmch  such 
liall  be  so  dependine.  In  a  case  where  a  cause,  in 
lere  was  no  notice  of  set-oiF,  having  been  referred  by 
*  Nisi  PriuSj  the  judge,  during  the  assizes,  made  a 
•rder  to  enable  the  defendant  to  give  a  notice  of  set-off; 
rt  held  that  this  statute  did  not  authorize  this  second 
),  Where  a  statute  expressly  directs  the  application 
Ade  to  the  courts  a  judge  at  chambers  has,  it  seems,  no 

0  interfere (<2),  and  vice  versdU)  ;  nor  has  a  judge  at 
re  any  power  over  a  rule  of  tne  fiill  court,  unless  the 
rect  it,  or  unless  by  consent  of  the  parties  (/).  Unless 
(  a  cause  in  court,  an  application  cannot  be  made  at 
rs  against  an  attorney  (^).  Though  a  judge  at  cham- 
Y  make  an  order  for  staying  the  proceedings  on  payment 

and  costs,  he  cannot  order  payment  bv  instalments, 

1  the  defendant  more  time  than  ne  would  have  had  by 

As  to  his  power  in  respect  of  costs,  see/wff,  1202. 
instances  in  which  these  summonses  may  be  granted, 
lera  made  thereon,  have  been  already  fuUy  noticed  in 
rse  of  this  work. 

ig  cut  SfrnmumSj  and  Service  ofJ]  To  obtain  a  judge's  Taking  out 
im  must  in  general  first  summon  the  attorney  or  agent  ^js|^^ 
opposite  party  before  a  Judge  (t)  \for  whim  purpose^  ot 
m^emorandum  of  the  order  required^  and  take  it  to  the 
'Jerk  at  the  chanAers  in  Boll/  Garden^  Chancery-lane^  who 
'empen  make  out  the  summons  (k).   If  the  order  required  he 
ids  a$^  proceedings  for  irr^fulanty,  the  ground  of  that 
wity  must  he  particularized  tn  tJ^e  summons^  othertoise  it 
he  available  to  the  party.  The  summons  should  bear  date 
'  of  the  month  on  which  it  is  issued,  but  an  imperfect 
don  of  the  year,  or  even  its  omission,  is  immaterial  (/). 
eopy  of  this  summons^  and,  let  the  person  who  is  to  serve 
ine  it  with  the  original^  that  he  may  be  able  to  swear  to 
lee^  if  it  afterwards  become  necessary  to  do  so;  then  serve 
f  an  the  attorney  or  agent  of  the  opposite  party.    As 


,  UXM  to  1011.  (t)  In  looie  catet  the  Judge  may  proceed 

9§Hh  V,  HeaOteote,  6  Bing,  506:  exparte,  at  in  making  an  order  to  hold 

P.  906.  8,  a  to  bail  {pott,  1806);    but  if  he  proceed 

9  ▼.  RtbtrU,  2  DowL  SA :  Joi»e$  «r  porta,  where  the  opposite  party  ousht 

MM.  9  DowL  111;  3  Tyr.  904;  to  nave  had  an  opportunity  of  thewmg 

asft,  &  CL/  Tidd,  New  Pract.  cause,  the  order   will  be  rescinded  on 

application  to  the  court    (See  CStor*  v. 

•r  €}titrUg9,  J.,  7  Dowl.  7^  Sloeken,  2  Bing.  N.  C.  651). 

Jcteah  T.  Psryy,  3  DowL  6B0.  (A)  See  as  to  the  form.  Chit  Forms, 

K.  WU»»  1  ^>om\,  40fi.  664. 

rrmsr,4l>r.83D|  t  C  4k  (i)  SMemon  t.  MtfuBir,  7  DowL  400. 
1 219,  &  C 
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Book  it.   wioUer  cf  preoanOim,  ti^  jpmram  wl»  it  to  mrm  lit 
H^SJl^  should  tndarse  on  m  orMnoiL  k^mMMfg  n^ 


,  ih4  day  wkm  amd  tMsptaes  when  ,im'vid,  tftd  k$ 
to  iwear  to  the  senUe^  ^noeenmym    The  ■nmmqoi 
be  served  like  a  rule  fitfi  A  the  ooiut^  as  aotieed  mi§$^  1 
A  personal  service  is  not,  in  genetal^  neeeasaiy.    It  vil 
sufficient  if  it  be  left  wiUi  some  penoQ  lesident  at  or 
longing  to  the  place  of  business  of  the  party  to  whom  1 
addressed;  and  if  the  opposite  attomej  or  agait  be  a 
tomey  of  the  Court  of  ^een*s  Beneh,  the  aommoiis 


served,  by  leaving  a  copy  at  the  nlase  mentioiied  ia  \ 
book  at  tne  master^s  office  (si),  wita  any  person  leadssit 
or  belonging  to  such  place;  and  if  such  attoney  haft 
entered  his  name  and  place  of  abode,  &c.  in  the  said " 
then  fixing  up  the  copy  in  the  Qoeen*a  Bench  Ofies 
be  deemed  a  sufficient  service  (»).    It  is  inegalar, ' 
to  leave  the  summona  indosed  in  a  sealed  ktter;  sal 
so.  delivered,  in  the  abeenoe  of  the  attorney  to  iduna  it 
addressed,  it  is  no  service  (o).    It  must  be  aerved  hsftn 
o'clock  at  night,  otherwise  the  service  will  he  Toid  {p). 

When  Sum-  WTien  Summons  operaissas  a  Skg^  of  ProemdimgsJ\  A  wmn 
'"taT  '^ta  ™^°^  ^^  ^  ^y  ^^  proceedings  onlv  mm  the  time  st  wkidi 
of  Proceed-  ^  it  is  ottendobte  {<q)y  and  not  m>m  tne  time  of  the  service (r)) 
i°s»*  therefore  a  summons  for  further  time  to  plead,  or  to  yem 

several  matters,  is  a  stay  of  proceedings  if  it  is  zetunisbk  M 
the  time  the  judgment  office  opens  on  the  day  after  the  tiai 
for  pleading   expires  («).    And  it  has  been  held  that  a  ssi^ 
mons  for  time  to  plead,  returnable  at  ten  o'clock  in  tti 
morning  in  term  time  at  chambers,  operates  as  a  stay  of  jn^. 
ceedings,  although  it  is  well  known  that  a  judge  does  ail 
attend  at  chambers  at  that  hour  (t).     It  operat^  as  a  ^ 
of  proceedings  from  the  time  it  is  attendable  until  it  is  dSt- 
posed  of,  provided  the  party  who  obtained  it  use  due  &h 
gence   in  following  it  up  (a),  that  is  to   say,   by  obtsinvg 
and  serving  a  second  summons  on  the  same  day  the  first  VM 
attendable,  in  case  the  opposite  party  fiuled  to  attoid  ilk 
and  then  an  order.     Also,   when  a  party  has  been  nuM 
by  the  service  of  a  summons,  the  court  will  not  pennit  thi 
aaverse  party  to  take  advantage  of  the  mistake.  Therdhn^ 
when  a  defendant  took  out  a  sunmions  to  put  off  a  trill  at 
the  assizes,  in    consequence  of   the  absence  of  a  matr**^ 
witness,  and  the  hearing  of  the  summons  was  only  foar  dm 
before  the  commission  day,  and  no  order  was  made  oattp 
but  the  plaintiff  countermanded  the  trial,  thinlrtng  he  aui^ 


(M)  See  Vol.  1. ».  Wmtmmre,  5B.  a  a  TW^iMMTv. ». 

(n)  R.  H.,  KG.  3:  R.  M.,  1  W.  4»  r.  2,  2  New  Rep.lfl»:  RmMv^t.  JEaft,6l 

t.  &    See  BtadOmm  t.  Ptaeite,  2  DowL  240:  ante.  VoL  L  ISO. 

899}  2  C.  a  M.  244,  &  C  («)  W9M»^.Smrwt,%DamUUI^. 

(•)  yfrrMcvmttA  V.  Ik^,  3  TumL  234.  ▼.  reSMwr.  1  Gale,  ISr  JMvIk  v.  CMSft 

(p)  R.  H.,  2  W.  4,  r.  fii),  onto.  52;  and  4  DowL  SM:  ammedmt,  tkmk,  iVtA 

H0  Airther  a*  to  the  aervioe,  onto,  IISB.  562. 

(q)  In  tenn  time  it  it  attoubble  at       (0  WwT.ITMbr.sDowLmi  «iHh 

three  o'clock  in  the  aftcrnooi^  and  In  that  If  the  ■ummoB*  wen  not  titais 

^cation  at  eleven  ordo^  tak  m% mom-  ftwwtjaiejthi  •ourt  wooU  mA  ■*.'''' 

(r)  JforHtT.  Hum,  2  B.  &  AM.  3Sft|  5DowL  4581.**^         ^^  ^        ^ 
1  Chit.  Rc^  93,  a.  C:  Aar  ▼.  SktrigT^      (m)  Knmiim  ▼.  r^tmm,  I 
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at  to  inconTenieiice,  it  was  holden,  that  there  had  beea  Crap.  xxxt. 

le&ult  which  would  entitle  the  defendant  to  move  for 

ment  as  in  case  of  a  nonsuit  (x).    When  the  object  of 

sammons  is  collateral  to  the  time  for  pleading,  as  to 

[large    the   defendant  out  of  custody  on  filing  common 

»  it  will   not,  in  general,  operate  as  a  stay  of  proceed- 

(ir).      A  summons   to   tax  an   attorney's  bill,   tliou^h 

edy  does   not  operate  as  a  stay  of  proceedings  from  its 

TD,  so    as   to  prevent  the  attorney  issuing  a  writ,  the 

ndant    not    having  signed  an    undertaking  to  pay  the 

»unt  of  the  taxation  (z), 

^roeeedin^  on  Summons  and  Order  thereon.']   When  the  Proceedings 
osite  attorney  is  served  with  a  copy  of  the  summons,  if  JSd^ordSr™"' 
have  no  cause  to  shew,  he  may  indorse  upon  the  sum-  thereon. 
18  his  consent  to  an  order  being  made ;  it  is  optional  with 
I,  however,  whether  he  do  so  or  not.    If  he  indorse  his  Where  con- 
■enty  you  may  immediately  take  the  summons  so  i^^^dorsed^^^j^^^^ 
lu  jmdge^s  ehamberSy  and  the  clerk  will  make  out  the  order  on  the  sum- 
I  matter  of  course  (a).     Then  serve  the  order  oti  the  opposite  ™'*°*' 
m^  or  agent.     Unless  the  order  be  actually  drawn  up 
served  without  delay,  the  other  party  may  proceed  as 
10  summons  had  been  taken  out,  and  this  although  he 
e  indorsed  his  consent,  as  above  mentioned  (b), 
f  the  opposite  attorney  or  agent  do  not  consent  to  an  Where  oppo- 
wr,  attmd  at  the  judgfs  chambers  at  the  hour  appointed  aH^^^l^ 
tke  summons^  and  wait  there  half-an-hour  (c) ;  ana  if  the  nor  Bitead. 
otite  attomev  or  agenty  or  some  person  for  him,  do   not 
nd  within  that  time,  then  take  out  a  second  summons,  and 
V  him  with  a  copy  of  it,  as  at  first;  and  if  he  do  not 
nd  within  the  half-hiur  after  the  time  appointed  by  such 
nd  summons  (d),  then  upon  affidavit  of  the  two  summonses 
'  mtiendances^e),  the  judgt^s  clerk  will  make  out  the  order 
ttrtdf   and  give  it  to  you;  then  serve  the  order  on  the 
otite  attorn^  or  agent,  as  directed  with  respect  to  the  ser- 
afthe  summons  {ante,  1199). 

a  some  cases,  however,  the  summons  la  granted  peremp-  2JJs[JJJ?*' 
^  in  the  first  instance,  and  a  second  summons  is  not  re-  mons. 
red ;  as  for  an  order  to  deliver  or  tax  an  attorney's  bill, 
he  first  summons  have  been  served  two  days  before  it 
etumable  (/) ;  or  for  a  supersedeas  to  discharge  the  de« 
lant  in  a  town  cause  out  of  custody,  for  not  declaring 
nst  him  in  due  time,  &c.  (g).  Where  on  motion  to  set 
e  an  irregular  judgment  oi  nonpros,  it  appeared  that  the 
Qiifrs  attomey^s  clerk  without  authority,  though  with- 


'  T.  Bailor,  2  Bowl.  113.  monaet  for  attandance  before  a  judge* 

.,   M.  T.,  28  Geo.  3.  Q.  B.;  upon  the  uune  matter;  and  the  party 

•  New  Pract.  8S6;  Tidd,  yth  ed.  taking  out  audi  suminonset  shall  be  en- 

titled  to  an  order  on  the  return  of  the 

WSUarnt  ▼.  lUberU,  3  DowLAI2;  1  second  summonft,  unlcM  cauie  is  shewn 

.  Jk  B.  079*  1  Oafe*  X,  S,  C:  anUt  to  the  contrary."   Before  this  rule  there 

L  SO,  must  tuve  beeo  three  summonses,  and  an 

See  the  form.  Chit.  Forms,  654.  affidaTit  of  attendance  thereon,  before  the 

JedinB  ▼.            ,  4  Taunt  253;  Judge  could  make  an  order  for  non-attend- 

rntmi,  190X  ance.    (Tidd,  9th  ed.  All). 

E.  T.,  as  0. 3L  (0)  See  a  form.  Chit  Porms,  6S4. 

B.  T„  1  W.  4,  r.  8L    That  rule  pro-  (/)  R.  H.,  2  W.  4,  r.  91 :  ante,  lisa 

««T1iet  bveiftcr  it  ihaH  not  be  (^r)  IL  H^  2  W.  4,  r.  89:  see  ante,  807* 
tff  to  lene  moce  then  two  sum- 


oat  mny  riniMn  modve,  had  iiuntod  Um  wori 

In  «  pRTloaa  RimiiMBa  lor  tho **"-  ■ 

the  pluntHTs   "  '   " 

In  Muntrjr 


iKor  monTo,  aaa  uuuiMu  un  wura  f 
na  RimiiMBa  lor  tha  nnpooe,  ttl  Ml 
'a  ottonwy  wr  «Mti(A}. 
7  cMM^  the  Mdn  sir  ft  priMMi's 
1,  nnlMi  tnm  be  diBwii  in  fiw  4m 


^**y-      i«  drawn  np, - 

Snir^  ftirtlier  time  M  the  Jndgo  dlnela,  in  Mdw  to  ^TC  A 

tMiOtif.  tomeyoruenton«np«nttinitjtf  nHMltiiigUiaiait(J 

—  Bnt  if  tbe  oppoaiu  attonej  or  aMt  attond  mw  ■ 


HMMMc^  fon  wiD  to  adM  in  bafbi*  tta  W 

your  tnm,  and  npon  voar  itotiiig  tlw  orounda  of  tMi 

c^on,  and  tlte  oppoate  attnni^  diewtaff  cmaa  anfa 

tliejodge  eiUiar  gtaota  or  nfnaea  the  order  aa  Im  tUua: 

n  I  mil  r       "J-o^  putv  ^^jing  b  bound  to  elate  ftallr  and  UtI 

AfjgjOniB grmuida  of  hi*  amlntkm.    Uln^  belon  toe  iatiaA 

fa  ^?iii-      of  the  new  pmctMe,  iriiicb  nqairce  tte  gromda  of  ii 

^»M  larit^  to  be  partknlaiued  In  the  aanuDoa^  ttt  aet  aM 

ceedings  on  that  acconnt,  it  wbs  conadnod  tliat  »fKi 

plying  to  aet  aride  any  proeeediiig  waa  boond  to  *U 

nis  fint  application,   all  ttie  gnmnda  why  lie  piqnd 

it  majr  be  aet  arfde  (i).    And  tn  a  caw  wlieve  m  pvljy  i| 

to  a  jadge  in  vacation  to  aet  ande  an  Bzeention,  mgB 

ground  diat  he  liad  not  been  eerved  with  writt^  i 

of  taxation,  but  nid  nothing  of  a  mboeting  writ  af 

the  allowance  of  which  moet  have  been  known  to  Idn, 

be  took  out  the  summoiu;  upon  motion  to  the  conit 

trards  to  set  a^de  tbe  judgment,  on  the  ground  that  i 

of  error  had  been  Eued  out,  tbe  court  refused    to  inti 

because  tbe   defendant,  by  not  cummunicating  the  d 

stance  in  the  first  instance,  had    induced  the  plaintiff  to 

another  step  attended  with  expense  (/). 

ABd»it,  In  geneml,  on  aflidaTit  is  not  neccwaiy  in  support  < 

aSnd"'         application  or  against    it,  unieae  expreflslv  reqnind  b 

of  parliament,  or  by  rule  of  eoaTt(M).     Where,  howcn 

facts  are  disputed, 'and  sometimes  in  other  cskh,  the 

^^jje™  In  ordinan-  caaes,  the  attornies,  by  themselree  or 
^w™«,  p]prtg^  attend  before  the  judge  and  support  the  applic 
or  shew  cause  aninst  it ;  but  in  casee  of  difficult 
usually  attend  with  counsel,  or  special  pleader,  in 
case  they  have  precedence.  If  you  attend  by  conn 
pleader,  you  «-ill  have  to  pay  the  judge's  clerk  Si. 

'*•  Oo^*.']  A  jndge  at  chambers  has  power  to  give  eo 

a  Bammons(n);  but  the  piactice  as  to  Itis  giriutben 
no  means  certain  (o);  and  the  judges  recently  iwolw 
to  give  them  but  in  extreme  cases  (p).  Wher«  Utc  vl 
signed  an  irregular  judgment,  and  on  the  defendant  I 

*i'il"hVi 
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Lmmons  to  set  it  ande,  he  informed  the  defendant  Cmaf.  »««v. 

judgment  was  withdrawn,  the  court  held  that  the 
t  had  no  right  to  get  an  order  drawn  up  for  setting 
i  judgment  with  costs;  and  therefore  that  he  was 

pay  the  expense  of  it  (^).  And  where  a  judgment 
asiae  for  irregularity,  on  a  summons  before  a  judge 
ben,  and  no  order  was  made  as  to  costs,  the  court 
to  order  the  payment  of  costs  of  setting  aside  the 
t,  and  dischaiged  a  rule  obtained  for  that  purpose 
t8  (r).  It  is  not  usual  for  the  judges  to  give  costs 
bers  on  the  discharge  of  a  summons  («),  but  where 
1  of  debt  having  been  settled,  a  summons  was  after- 
&ken  out  by  the  defendant  to  set  aside  the  proceed- 

tbe  ground  of  irregularity,  which  was  dismissed,  a 
(  granted  to  shew  cause  why  the  costs  of  attending 
mde  the  summons  should  not  be  paid(«).  If  the 
fuses  to  give  costs,  the  party  should  not  in  general 
>  the  court  for  them  {t).  It  nothing  is  said  in  the 
)  to  the  costs  of  it,  such  costs  will  not  in  general  be 
the  cause  («). 

L  the  order  contains  a  condition  which  requires  the 
I  of  costs,  it  may  be  taken,  in  the  first  instance,  to  the 
or  an  appointment,  which  he  will  mark  on  the  original 
The  appointment  so  marked  should  then  be  copied  on 
r  to  be  served,  and  the  master's  appointment  should, 
e,  be  attended  to,  or  he  will  proceed  ex  parUy  without 
a  second  appointment (v). 

'  md  OperaHvey  unless  Dravm  up  and  Served,']   If  an  order  not 
I  made,  it  must  be  drawn  up  and  served  forthwith,  or  i2«'dwra*ui 
oflite  party  may  treat  it  as  abandoned  and  proceed,  and  served. 
>ugh  tne  order  was  drawn  up  by  consent  (:r).    There 
»  in  the  Queen's  Bench  of  H,  T,y  59  Geo,  8,  that  '^  no 
IS   for  further   time  to    plead,  reply,  or  rejoin,  or 
18  for  further  particulars  of  the  plaintiff's  demand, 
at's  set-off,  or  other  particular,  be  granted   in  any 
lepending  in  that  court,  unless  the  last  previous  order 
e,  further  time,  or  particulars  respectively,  be  first 
ip,  and  such  order  produced  at  the  time  of  applying 
such  summons.". 

mc^  draw  up  the  Order,]  Where,  upon  a  summons  who  in«y 
1  at  a  judge's  chambers,  the  judge  indorses  a  minute  of  Jj'iry'*  **** 
r,  it  is  at  the  option  of  the  party  by  whom  the  sum- 
as  taken  out,  to  haye  an  order  drawn  up  in  pursuance 
Tninute  or  not(y).  If  he  do  not  draw  it  up,  and  the 
unmoned  considers  that  the  order  pronounced  is  in  his 
he  should  take  out  a  cross  summons  for  the  purpose  of 

rrmw  V.  Hokkn,  3  DowL  176.  {x)  Chatgtt  v    FarhaB,  A  B.81C.  tm; 

f  ▼.  Bnum,  I  Bing.  N.  C.  460;  7  D.  &  R.  4S3.  &  CL.*  Bdenmtry.  Hqffman, 

Ml  1  Hodges,  8S,  &  C  2  C.  &  J.  140:  Saigurkk  v.  AOertan,  7 

iMT^fl  ▼.  JDdHt,  U  Leg.  Ota.  East,  A49:  lee    Wright  v.  Stermaon,    5 

•  New  Pnet.  8S&  Taunt.  850:  VFUmn  t.  Hutit,  1  Chit.  647. 

Smv  v.  BrmoH,  1  Soott,  984;  1  (y)  Maakmgatt  v.  JVidtotf«,  5  Nev.  & 

;;.  40B,  &  C.  M.  366 :  3  Ad.  A  Ell.  813: 1  Har.ft  W. 

wMrv  V.  Cmitpbea,  10  Bing.  All ;  462,  &  C ;  Tldd,  New  Praet.  9fi6:  SoU^  v. 

Sdott.  3791  Aidbardkm,  6  DowL  774. 
I..tW.4,r.  l.tLfte. 
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iQQic  IV.    obtaining  a  iriiiiilar  «d«r(«).    Andif  fiitia%Mi|r1 

^r^fLL^  judge  At  ohamben^  go  by  ooMMit  inlo  iittg  Mi  wA 

mimmoiu^  uid  tbo  judge  meko  a  siirato  of  «i  oida^  tl 

in  whow  &Tour  Mwh  ainvto  io  mado,  ia,  it  wmmm,  mi 

dmw  up  on  oidor  OMOffdiiig)y(jr)* 

MMoTilM       jyk<  rf  A$  Orimr^midm^mtit^  ^]  Tho  ogi»  : 

^22*^*^  oboTo  montionod»  if  oeqoMOOod  nador,  is  in  eAei  os 

•       ondimpei«UTooaoidloofooart(«X  ni^iM^iilil 

ootta^  by  «x)M«itioB(AX  ^7  pieHov^y  moving  to  at 
mokUttitondoofooutfe).  Vlwto  oa  ollogwy  ii 
iMttpl  by  diMboying  a  im  of  eooit^  fiwradUd  oft  o 
tfidor»  t8»pi<^<rooiowtof  jforff»dim  ogoi—l  Mmioby 


lor  on  ottocbioMit^  and  Mi  by  ^p^iSjg  to  lOriko  Ua 


tM{4).    A  PiaiiKwif  otdb-lbr  pyMot  of 
fftfowodbyattacbMOot^ohfcoofgli  tiootq^  ta  W  alloHoi 
It  of  coila  baa  Won  taken  widb— t  anc^  panrMinftli 


tW  im  IwiMJitT)  r  wbcR  the 


If  a  j«<ii^^»  oi4ir  w 

ntW  wf  ^Mut «  of  tlif  fKonfiiag 


v>?s 


;htr^xa^  jtt  v  Tun  /c  ;s»  i5  mcOL  purs  <mw»  wx 
«  lA^^itf  jvmivnatm  tsxcil  :sr»  MC^vi:  ^icc  w^h 

JO.  Jwr^.r/k  .  -^niVM  WRQUaaC  OIOIWC  JMMIft 

'iinuc  H  MM^MMt  -^uf^tAl  3«tMi]i^  ntca  -irafT 

14.V*    ui..  jr*'W  «fltfMaiu«k«l^    ^  "She  HIRT^ 
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m  obtains  the  opinion  of  the  court  upon  the  propriety  or  vn-  chap.  xxxv. 

idity  of  the  order,  and  it  is  set  aside  or  coniiniied  iiocordinglv.    -— 

lie  application  may  he  made  before  a  bingle  jud^e  sitting  in 

lie  baU    court  (^).     The  application  to  set  a^ide  the  onlvr 

hould  be  made  on  producing  a  copy  of  the  order  (y),  whidi 

hould  be  annexed  to  or  set  fortli  in  the  affidavit,  ortlie  affidn- 

it  should  state  the  substance  of  the  order,  which  has  bt^n  held 

officient  without  producing  a  copy  (r).     It  does  not  M'em 

neenaiy  to  make  tlie  order  a  rule  of  court  l>ofore  moving  to 

■t  it  aiade(«).    Where  the  application  is  to  set  aside  anything 

lone  under  an  order,  (for  instance,  to  strike  out  [)leas),   it 

boold  include  a  discharge  of  the  onler  (t).    The  a]>plieation 

fcould   be  made  as  early  as  possible,   so  as  to  prevent  the 

Mmmte  jmrty  from  incurring  further  expense  (m),  and   at 

lU  events  in'the  next  term,  if  the  order  nas  been  made  in 

RMBtion  (v);  and  after  a  judge's  order  Imd   l)een   made    a 

nde  of  court,  it  is  too  Inte   to  object  in  answer  to  a  rule 

Billing  upon  the  party  to  pay  money  in  pursuance  of  kucIi 

Older,   that  the  judge  had  no  power  to   make  ii{sr).    The 

■Be  affidavits  as  were  used  before  the  judge  on  obtaining 

ttw  order  may  be  used  on  the  application  to  set  it  aside  (j^). 

bjKeneral  no  costs  arc  allowed  on  tne  rescinding  ^c). 

when  an  order  has  been  made,  or  the  conditions  aimexed  By  Summon< 
to  an  order  imposed,  under  a  mistjike,  or  when  new  circum-  j^^.* 
■^  "  s  arise  wnich  render  it  clearly  essential  to  the  justice  of 
,  a  judge  will  vary  or  amend  his  order,  or  will  sometimes 
rescind  it,  when  it  appears  to  have  been  irregularly  and 
onproperly  obtained  (a).  The  application  for  this  purpose 
■nrt  be  by  summons,  as  in  the  first  instance,  which  will  bo 
■noted  by  any  judge  of  the  court.,  1>ut  it  can  only  be  heard 
More  the  judge  who  made  the  order  ;  and,  in  general,  no 
jldge  will  hear  a  summons  relating  to,  or,  indeed,  interfere  in 
•ay  way  with  the  order  of  another  judge  (&),  unless  the  judge 
wno  made  the  order  is  not  in  town,  or  some  new  matter  is  tt» 
be  oonndered,  or  when  urgent  and  peculiar  circumstances  ren- 
der it  obviously  necessary  for  the  purposesof  justice (c). 

The  decision  of  a  judge  at  chambers  as  to  amendments  of^vhenthe 
pleadings,  within  the  limits  of  its  discretionary  power  over  i„'J"r7ei*'or 
nch  amendments,  will  not  be  interfered  with  1)y  the  couH^/f).  not. 
And  the  court  will  not  interfere  with  the  judge's  decision, 
at  to  the  costs  of  the  application  to  hiin(£).    The  court  has 
power,  it  seems,  in  an  action  brought  by  executors,  to  review 
i  judge's  order  granting  a  discontinuance  without  costs  (/*). 
If  an  order  be  made  ex  parte  in  a  case  where  the  party  against 

M  Kimtf  V.  Mpert,  5  DowL  eSS.  3  Ad.  ^t  Kll.  298. 

ft)  IMy  V.  I*ntehanl,  5  DowL  900.  (a)  CUuk  v.  Mtmru,  ]  Dowl.  G5G;  Bag- 

(r)  Shblew  ▼•  •/««Af,  3  DowL  lot.  ley'ii  Prmc.  2iK 

|«)  a^letr  r.  TWrf.  2  C.   &  J.  105;  1        (h)  2  Chit.  Rep.  93:  Wright  v.  Strien- 


1>9WL  91)8,  &  a.-  Mrf  9id€  Hawea  v.  John-  ton,  A  TaunL  fUMi. 

«•«  I  Y.  &  J.  IS.  (r)  Pnaf»  N.  P.  317. 

M  SmiM  BmHem  Ralhr^  v. ,  (<0  A.  v.  ArcfibfUhiv  a/  l''«-Xr,  3  Ne\'.  8i 

^  B.,  M.  imi.  3  JuTlit.  lUTR.  M.  453:  1  Ad.  Ac  LIL  31M.  S.  f  1 :  and  see 

|«)  Thumpmm  v.  Varter,  3  DowL  657.  Atkinmn  ▼.  Ua^timt  1  Bing.  N.  C.  740; 


fr)  Orw»ay  v.  Frmed,  11  Leg.  Oba.  213.  1  llodRra.  144.  H.  C 

\M\  VTibM  V.  Korthurp^  4  Dowl. 441.  ifi)  Sec  Dary  v.  Brtwn,  \  Scott,  381:  1 

(yf  PUMnl  V.  JBwiiwiMi,  4  DowL  453:  Bing.  N.  C.  460,  S,  C. 

T.  &  O.  S9;  I  G«le,3fi7,&  C.  if)  Lakin   v.    Mowltf,  1  Gale.  270;  4 


It)  Hmurmwm  ▼.  Mbddm,  3  DowL  ITS:  DowL  239,  .V.  C:  »ed  vide  MaMoek  t. 
M|Wt.  akUmmr,  T.  &  0. 69:  Wilkea  v.  VhUHp$,  5  Nev.  &  M.  370;  3  Ad.  &  EU. 
"  —      I  N«v.  *  P.  90:  Mwbankyr.  Owen,    IW,  S.  C.  cmtra. 
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'.   whom  it  was  mode  is  entitled  to  b  summons,  the  order  ' 
_  be  set  asidp(/).     An   onler  obtained  frwni  a  jndgt*i  <i 
under  a  mis-Htatement,  is,  it  seems,  a  nullil;(jr]> 

M-  Ordera  pntnted  without  Snmntinu.'}  Besides  the  ordenpn 
upon  summons,  in  the  instances  b«fi>t«  mentioned,  thin 
some  cjises  where  a  judge  at  chamben  mil  nuke  an* 
wiihoul  suminans ;  Bnch  as  an  order  tbat  defendant  M 
holden  to  bail  (A)  ;  that  plaintiff  may  tasne  a  ''"''^ 
compel  the  »|ipearance  of,  or  to  outlaw  defendant  (•);' 
plaintiff  may  sue  in  formii  pauperu{j)  ;  that  unl«  ■ 
fant  defendant  appear,  Joiin  Doe  may  be  assigned  «■  In*! 
dion,  and  a  common  appearance  be  entered  for  bimff 
compel  the  attimdance  of  a  witness,  «r  the  nrodudH 
d(H'umenti>,  before  an  arbitrator^) ;  to  amend  the  •■ 
return  of  a  datrimfot,  or  haheat  mrpora,  or  clause  «l; 
Prim{a>)  ;  or  to  chaiige  a  prisoner  in  custudj^  on  acdl 
account  will)  a  civil  oetianQt),  or  to  enter  up  judgmesttl 
old  warrant  of  attorney  (o}.  J 

There  are  also  other  csaes  in  which  the  judge's  ord«« 
mert'ly  reiinires  one  of  the  ma.'rtets  to  drmw  up  a  rule  «C^ 
where  suoh  rule  beounies  necesaary  in  racstion(j>).  i 

,-       IloK  loproceed  if  OrJa-  rt/tued,  and  Parif  diMtaH^ 

*   Rrfusal.^  When  an  order  is  refused  by  a  judge,  the  qft 

i%.  if  ili.saitisfieil,  should  apply  to  the  cunrt,  and  not  to  M 

'^  juii^.     The  practire  of  applyiiij   t.i   a   =«-ind  judje  S 

order  which  has  been  (vfuaed  bjr  the  first,  baa  beia  tm 

reprobated  (a).     And  when  notice  to  justify  bMl  ww. 

beTore  one  judge,  who  decided  that  be  had  no  nAw 

take  the  bul,  and  the  defendant's  attonieT  sfteiWH^ 

two  other  notices  of  the  same  bail  to  just^  befiHC  tt 

judges,  the  Court  of  King'a  Beoch,  vpoo  ^>p]k«ti«« 

the  attorney,  refemd  it  to  the  master  to  ant  riitmii  lAat 

were  ijKarred  by  the  plaintiff  in   oppoong  b^  ■■!■ 

vexations  circnnuUnceB(r]. 
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mmmt9  AddUUm,  1212. 
wimmW9  Signaiurt,  1213. 
i#p  id. 

W€  wkom  to  be  Sworn,  1215. 


When  to  be  Swom,  1217. 
When  to  be  Filed,  id. 
How  Umg  tti  Force,  1218. 
Drfecte,  when  Aided,  Amended, 
SfC.,id. 


CflAP.XXXTt. 


"HE  contents  of  an  ^davit  must  necessarily  vary  accord*  Contents  of 
to  the  circumstances  of  each  case.  The  rales  ];elating  ****  AffldaviL 
them  in  particular  cases,  will  he  found  under  their  re- 
stive heaos  throughout  the  Work  (a).  But  the  onlv 
2ial  rale  which  can  he  laid  down  is,  that  the  affidavit 
old  set  forth  all  the  facts  and  circumstances  necessary 
le  stated  in  each  particular  case,  explicitly  and  with  cer- 
ihr(6),  and  that  where  a  deponent  swears  to  any  fact  as 
Imi  his  own  knowledge,  he  must  swear  directly  and  posi- 
dj.  For  instance,  material  dates  must  he  sworn  to  posi- 
djr,  and  the  word  ''ahout"  heingf  considered  to  depend 
o  the  conscience  of  the  party  making  the  affidavit,  should 
bo  used  in  specifying  them((;).  Where  the  &ct  is  not 
bin  his  knowledge,  so  much  precision  is  not  necessary  (cf). 
Mve  the  deponent  states  a  fact  from  information,  he  snould 
general  add  that  he  helieves  it  to  he  true.  An  affidavit 
t  the  deponent  '*  verily  helieves  "  is  entitled  to  some  credit 
be  absence  of  a  contrary  affidavit  (e).  Affidavits  in  support 
k  rule  to  set  aside  proceedings  must  shew  a  clear  case  for  re- 
;  and  therefore,  when  it  was  moved  to  set  aside  a  judgment 
the  ground  that  the  accounts  between  the  parties  had  been 
estiga^  and  found  to  be  incorrect,  and  ttiat  the  plaintiff 
:  agreed  that  any  error  should  be  rectified,  it  was  held  that 
amdavits  were  defective,  in  not  stating  that  the  error  was 
Jie  ainount(/).  So,  on  application  for  a  review  of  taxation 
oostSy  the  affidavit  should  state  the  specific  objections  to 
taxation  (^). 
Vhen  the  affidavit  is  made  by  one  person  onlv,  it  begins 

s :  **A,  B,f  of y  Gentleman,  maketh  oath  and  saith, 

I "  Sfc. ;  but  when  made  by  more  than  one  person,  then 
s  :    **A,  B,y  of ,  Gentleman,  and  C»  />.,  of , 


t 


At  to  the  form  of  an  affidavit  of   In  tuX  there  waa  no  notice.    (R.  ▼.  Mat^ 

€hutier  RaUwa^  Co.,  3  Nev.  &  P.  439). 

(c)  frutaf  V.  Jamof,    1  Dowl.  488:  lee 
Batket  ▼.  Barnard,  4  M.  &  SeL  S31. 
(tf)  See  W«9t  ▼.  S^lM,  9  W.  BL  lOfiO. 
(tf)  Par  Lord  Abinger,  Maion  v.  Ha^ttr, 
\mm  fidd  that  an  aflegatlon    Eq.  Bxch.  T.  T.  in»;  3  Jurist,  ?»• 

mt ol^eets  that  there Uno no-       (/)  f^aa^r  t.  Loveff,  4  DowL 671* 

*c.»  Is  not  a  aufficientaircnnint  that       (f)  See  DmnM  v.  Bbkop,  M'CW.  61. 


ta,ne«iCa.705.  70S.  Affidavit  to  ob- 
'ii4(ifa  order  to  hold  to  ball,  anf«, 
pk484;  aflldavtt  of  serriee  in irjeet- 
t,«iiie,  743i    And  see  Index. 
I -As  ID  Uw  dqpfee  of  oertaint;  lequir- 


Simiire,  mmto^  wtait  omtk  amd  t^j  «itd/lnHUi  ^ 
B., Jorhimttl/ milk,  that"  ift.;  "«wilfcj»  JywJJ 
kim*elf  taith,  that"  i^e.    And  if  than  Im  at^fa-*- 
bolbof  them  can  awewr.  then  "  ami  iktaa  amtnl  d 
£.  and  C.  D.,  toy,  that'"  4e.(A).    An  afida'  " 
won]  "  Mtb  "  WM  omitted  ^},  a»d  anollMr  li 
"said"  was  aubstilDlad  lor  **  villi,'' wn«  hal 
So  was  oil  affidavit  of  sgniee  In  (jeotuMnt  • 
"(£}.     But,  in  gonanl,  olirienl  « 


Bpellin^  are  not  consideM  a  aaffident  grwond  fiir 

affidavit  when  tlie  meaning  u  clearf/).  An  i 
alteration  in  the^urof  or  otiier  parts  of  uie  affidavit  id 
sworo,  will  render  it  anil,  and  invalidate  any  pn 
founded  on  it(M).  Itmaybebere  obaened tbat toe dUf 
should  not  conUun  unnecesaaiy  matter ;  and  if  it  doMM 
any  great  extent,  the  oouit  wul  rafer  it  to  the  maatt^  i, 
make  the  party  using  it  pay  th«  cost*  occauoned  by  tu^ 
necessary  matter(n). 

Tula  TCcfaO  If  ^ei«  ^  ■  <*«■>  >■>  court,  ^  affidavits  qui 

of  in  the  progirca  of  it  miint  be  intitled  corrrclly  m  At 

iDiheCoun.  or  otherwise  shew  that  it  is  sworn  in  the  courtfo]. 
affidavit  of  debt  not  intitled  in  the  court,  but  pnrpi 
at  the  foot  of  it  to  have  been  swam  before  "  J.  T^  dl 
filftzer"(p),  or  "  at  the  King's  Bench  Office,  Inner  Tbi 
before  me,  T.  C,"fj),  has  been  held  EnfiicieDt.  So,  if  ^ 
""  •     ■■  '  Wot-  ■■  - 


affidavit  be  sworn  before  a  commissioner  of  tbi 
not  be  intitled  in  it,  if  on  the  face  of  the  affidavit  or  jarri  I 
appear  to  be  such  commiB9ioner(r).  And  by  R.  H.,  2  W.< 
r.  4, "  an  affidavit  sworn  before  a  judfre  of  any  of  the  CooitiL. 
King's  Bench,  Common  Pleas,  or  Exchequer,  shall  be  ntojA 
in  the  court  to  which  mich  judge  belongs,  though  not  intiM 
of  that  court,  but  not  in  any  other  court,  unless  intitled  ■ 
the  court  in  which  it  is  to  be  used."  Where  an  affidavit  if 
debt  was  sworn  in  Ireland,  before  n  commissioner  of  ttal 
Cimmon  Plea"  nnd  Exrhtmier,  it  wns  hnldtn  that  the  tltlr  <t' 
the  court  need  not  be  prefixed  to  the  affidavit  iflmi  V9t, 
but  that  the  affidavit  mirht  be  taken  before  such  commi^HB 
to  be  afterwards  intitled,  and  naed  in  either  of  tlie  caBiti(<V 
And  it  seems  that  it  may  be  uaed  In  uther  conit  vltMil 


„     „  S^^t^'!^  *T?'i'i'-"r^* 

(*)A«,IClilLagi,ii.  B-*^UIfMn,Hi:4  NKlClfr 

(H  Hmnk  T.  tfkMn».  s  DmrL  IN.  In  whkh  CM)  tlM  tmtm*  «■  HjH 

M  AiMr«rv.&irtM.]Bln|.N.C.M>:  1 1  I'm -Til  III ii  r^iTliil^tf'^ 

•III  llWawUiTaBaafttwiiliAMa 


AffidaeitB,  I 

The  afiiilavit,  if  made  afler  the  commenceinent  of  a  suit,  in  ('hap.x: 
npport  of  OP  opposition  to  a  m«>tion  peapectiiig  the  suit,  must  i„  jj[^.(,, 
■bo  be  intitled  fw  the  causty  (if  any),  stating  tlie  christian 
BBxnes  as  well  as  the  sumames  of  an  the  partieK(M).  Inti- 
ti&ng  it  T.  r.  G,  '*  and  others,"  would  lie  had(p).  The  christian 
mu9t  be  written  at  l€n^h(x).  It  must  also  clearly  ap- 
wbich  of  the  |iartics  are  plaintifli)  and  which  are  defend- 

ita(jif).  If  defe<:tive  in  either  of  these  Te«i>ect8,  the  court 
will  not  allow  them  to  be  read,  even  although  the  adverse 
par^'  be  willing  to  waive  the  objection  (c).  And  if  the 
lAdavit  be  in  verification  of  a  plea  in  abatement,  the  ])laintiff 
night,  for  such  a  defect,  si^n  judgment  for  want  of  a  plea(a). 
An  affidavit  in  a  cause  intitled  **  G.  Shrimpton  r.  Wm. 
Carter,  the  elder,  sued  as  William  Carter,"  the  cause  being 
G.  Shrimpton  v.  Wm.  Carter,  has  been  rejected  as  Imdly  inti- 
ikd(6).  And  it  has  been  held  that  affidavits  in  su])])ort  of  a 
motion  for  setting  aside  a  writ  of  summons  or  dixtrinpas  must 
be  intitled  in  the  same  names  as  are  in  the  summons,  although 
the  parties  are  there  incorrectly  descrilx^d,  and  not  in  tlie 
right  names  (r).  An  affidavit  in  a  cause  intitled  *'  C.  I),  ats. 
A.  B.,"  inst^  of  "A.  B.  r.  C.  I)."  is  badr</).  An  affidavit 
in  a  non-bailable  action  against  two  before  aeclaration  may,  it 
Kerns,  lie  intitled  *'  A.  r.  I).,"  (the  defendant  wh(»  makes  the 
application )(f),  or  **  A.  p.  B.  sued  with  C."  (the  other  defend- 
■Dt)(^).  The  affidavit  should  also  shew,  in  its  title,  the 
tkaraeter  in  which  the  parties  sue  or  are  sued(/7).  Even 
itvling  the  plaintiff  as  ''  a«>signee,  &c.,"  without  saving  of 
woom,  is  defective  (A^.  And  the  Court  of  Exchequer  declined 
to  act  upon  an  aniaavit  intitled  **  A.  r.  B.,  executor  &c.,'' 
without  roecifving  the  party  of  whom  the  defendant  was 
executor (f).  It  seems  doubtful  whether  the  same  rule  ap- 
plies In  tlie  case  of  persons  empowered  to  sue  by  act  of 
Mrliament(X').  But  where,  in  a  (leclanition  in  ejectment,  the 
tesson  of  the  plaintiff  are  described  to  be  executors,  the  afhda- 
ni  of  service  need  not,  it  seems,  in  stating  the  name  of  the 
ctuse,  notice  the  character  of  the  lessors  stated  in  the  deelam- 
tbn(/).  And  where  in  a  declaration  in  ejectment  there  are 
both  joint  and  separate  demises,  the  title  of  the  affidavit  need 
Oct  distinguish  the  joint  from  the  separate  (m).  The  inti- 
tling  of  an  affidavit  by  describing  the  plaintiff  iis  "(tent.,  one" 
fee,  the  plaintiff  not  being  an  attorney,  does  not  vitiate  it, 
ind  the  description  may  be  rejected  as  Hurplusage(f2).  If  an 
iction  be  against  several  defendants   if  tliey   be  not  all  in 

(«)  F^tm*  V.  lUemto',  7  T.  R.  «1 :  Rull-  (r)  Bf,rth»Hrk  v.  RavmrnTo/t,  7  DowL 

MM  V.  GBOmr,  1  Chit.  Rep.  727:  AnHer-  .'X»;  5  M.  dc  W.  31,  S,(\ 

m  ▼.  Bakv,  .3  Dowl.  in; :  nee  Dand  v.  idf  Richard  v.  /mar,  1  C,  M.  &  R.  laii; 

r.  1  ManK  403;  6  Taunt.  .\  S.C.:  2  Dowl.  71().  .V.  C. 


§mkmzi«  r.  Mtaftn,  Id.  SfML    1'ho  affi-        (e)  Dand  v.  liame:t.  fi  Taunt,  .'i. 

mrit  of  verillcatUNi  annexed  to  a  pica  in       (/)  MaekenTte  v.  Martin,  ff  Taunt.  Snn. 


...^...»..    »,^«  not  be  intitled  if  the       (ir)  Ste^er  v.  Ctittrett.   .'{  Taunt.  :)77: 

lea  be  to.  {PHttee  ▼.  Kidtnlmm,  5  Id.  .133:  Wriffht  v.  Hunt,  I  Dowl.  4.17:  Anmu,  Kx- 

ee   alao  Duf   Spttmvr    v.    ffanf,  8    Id.  enitm-t  v.  Adminittratort,  Id,  !I7. 
47 :  Thorpe  v.  Hook,  I  Dowl.  4»4).  (h)  Id. :  PhiUipt  ▼.  Hutchintun,  3  DowL 

iv}  TVmMiw  V.  Grac*,  6  DowL  iKa  23. 

ijr\  Matter*  v.  Varler^  4  Dowl.  577.  (*)  Clark  v.  Martin,  3  Dowl.  S2^. 

(y1  Harris  V.  GriJfUfu,  Id.  SHH.  <*)  Marehallv.  Adamt,  Ball  Court.  T. 

rsl  Owen  V.  Hurd,  9  T.  R.  644.  183H,  per  Odrridge,  J.,  2  JuriNt.  944. 

ta)  Fnole  v.  Pembrev,  1  DowL  6n3.  (/}  Due  Jenk*  v.  Roe,  9  Dowl.  M. 

(6)  Shrimpttm  v.  CarPr,  3  DowL  64fl :        (m)  Due  v.  Rue,  i  Dowl.  447. 
«e  But^wiek  V.  Hatenecrq/t,  it^fiu,  (n)  Reerea  v.  Criep,  6  M.  ft  Sd.  974. 


ba  lalMadlB  tha 


•mmtr.    Mart,  the  aSdwU  mmr  m  UMm  Ib 

-  *"^-  ml;  who  an  in  eaaitM,    On  u  ^fUm 

ant  nndar  tb«  latatpIeaM  Act  ftv  mm^ 


be  InUtlod  in  tha  original  aetianf^). 

moved  intothaK«ah£}BetCb«»Darlirwihrf«m^i 

darita  in  the  ExehaqoBr.GlMmbv  mat  ba  inSQia 

eanw  ID  emr,  and  not  in  th0cai^nilaallMi(f).    Andaxa 

wiitofblatjadgitt«it(r).    ItMoathatthesfGdaviuinnr  j 

port  of  anile  for  *^raM«taJa  Aoold  nol  Im  intiUcd  u>  IM  J 

eauM  in  tlte  infinior  ooiul,  bnt  la  tba  auerior 

On  iDorinx  for  a  rule  nu*  tar  m  ttrHtnrt,  the 

not  be  intitl«d  in  tuiy  caiuaM-    And  tha  aaaa 

ft  criminal  infoniiBtioii(ii).    In  Aewiiig  mnaa  ag 

nal  infomiation,  it  is  opuonnl  to  intitk  tbMn  cr 

affidavit  in  support  of  a  rule  to  Mt  ande  a  bail-' 


the  defendant's 

lame  of  the  party,  and  nut  wiih  tbt  I 
'    "    '      And  an  aftdaxit  tn  i^.  j 


utedfv).     A' 
■honld  Mint 


groand  of  a  mistake 

titled  with  the  right 

name  by  which  he  wa 

ande  a  oa.«a.  for  mim 

which  he  waa  8nad(«).    An  affidarit  to  anDpoct 

■tBfing  proceeding  on  «  b^-boad  maj  M  k 

action  againtt  the  baU(«) ;  or  in  the  origbiBl 

however,  pmceedion  again"*  '"lil  )*  fonmi^*^  ii|>nn 

irr^tularly  obtained  by  tti'-  t.i  :[i,TLt^',   i.^K   ,,h,-  .,: ■»» 

necessary  to  set  aside  ih.    ■      ^    '  •    ^      ^  -   '^"■ 

ceedings  against  the  bait ;  and  the  affidavits,  in  aadi  a 
must  be  Intitled  in  the  original  Bction(c}.     On  an  applio 
by  bail  to  set  aude  proceedings  in  the  original  action,  ai 
the  action  against  thentselTei,  the  proceedings  may  be  intilM 
in  both  actions (tl).    A  motion  on  behalf  of  the  mi       '  '"'" 
in  two  different  actions,  upon  the  some  novnd  of 
may  be  made  npon  one  affidavit  intitled  in  both 


UfKin^an  application  for  a  rule  that  an  attomev  pav 
docnment  recMvea  by  ni 


me^ailliii^ 
•piStafi^ 
1(0. 


n  of  money,  ( 


. .  or  give  up  a 
particular  cause,  the  affidavits  must  be  intitled  ii 
in  which  the  money  or  document  waa  received  (/).  And  tkM 
may  t>c  so  intitled  although  judgment  has  been  Mgned  aM 
execution  tagued(0).  But  where  there  ia  aa  yet  noeanaii 
court,  the  affidavits  should  not  be  intitled  ;  otherwiM  tka 
oourt  probahly  would  not  allow  them  to  be  made  vm  J. 
Thus,  an  affidavit  to  hold  to  bul  before  1^2  F'.e.  110^  ma^ 
not  have  been  intitled ;  or,  if  inUUed,  it  conM  not  ba  !«•*(»}. 
cause  in  coort;  and  tluii^it 


s  yet,  there  « 
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^  still  the  case  if  the  affidavit  be  sworn  before  the  writ  of  cnAp.xxxvi 

aons  is  sued  out ;  which,  according  to  a  late  resolution 

e  judges,  it  may  be(t).    But  if  sworn  after  the  writ  of 

Qons  has  been  issued,  then  it  would  seem  that  it  ought  to 

ititled  in  the  cause.    In  moving  for  leave  to  enter  up 

nent  on  an  old  warrant  of  attomev,  the  affidavit  may  be 

ed  in  a  cause  (j),  but  this  is  not  absolutely  requisite  (it). 

n  affidavit  on  an  application  for  the  dehvering  up  of  a 

mt  of  attorney  may  be  intitled  in  a  cause  (/).     Wnere  a 

dasion  to  arbitration  is  made  a  rule  of  court,  and   no 

a  is  pending,  the  affidavits  in  support  of  an  application  to 

nde  the  award,  or  for  an  attachment  for  not  performing 

»ed  not  be  intitled  (m),  although  the  affidavits  m  shewing 

)  mustrn).    But  where  a  cause  is  referred  under  an  order 

bs  Prttff,  the  affidavits  must  be  intitled  in  the  action  ^o). 

proceeding  upon  an  attachment  in  a  civil  suit  bemg 

the  civil  side  of  the  court  until  the  attachment  is  actually 
ded,  the  affidavit*;  in  applying  for  the  rule  nisi(p)y  and 
aewing  cause  against  it  (^),  must  be  intitled  in  the 
n ;  but  after  the  rule  is  made  absolute,  all  future  affidavits 
ipon  an  application  to  set  aside  the  attachment,  or  the 

must  be  intitled  "  The  Queen  v. '*   (the  party  at- 

id)(r) ;  and  in  the  case  of  an  attachment  against  the 
ffy  ytm  generally  add  the  name  of  the  cause  thus :  '*  The 
s  againit  the  Sheriff  of  MiddleseXy  in  a  cause  of  J,  N, 
ut  J.  S.  y"  though  this  is  not,  it  seems,  absolutely  re- 

ponenfs  Abode,"]  The  affidavit  must  state  the  true  place  Deponent's 
ode  of  the  person  making  it(«),  otherwise  the  court  will  Abode. 
How  it  to  be  used  ;  or,  in  the  case  of  an  affidavit  to  hold 
dl,  will  discharge  the  defendant  on  a  common  appear- 
[u\  The  deponent's  addition,  however,  need  not,  it 
s.  oe  stated  it  he  be  a  party  in  the  cause,  and  describe 
Mf  as  such,  by  the  words,  "  the  above-named  plaintiff," 
above-named  defendant,"  or  the  like  (a?).  Wnere  a  de- 
al described  himself  as  of  "  the  city  of  London,  mer- 
t,*'  it  was  holden  to  be  sufficient (y) ;  so,  where  he  dc- 
^  himself  as  **  of  Bath,  in  the  county  of  Somerset, 
ire*'(z)  ;  or  as  "  of  Kennington,  in  the  county  of  Sur- 
(aj  ;  or  as  of  "  Lawrence  Pountnev,  in  the  city  of  Lon- 
\b\  without  stating  whether  parisn,  place,  or  lane.    So, 


r.  VoL  I. p.  48&  («)  Jarret  v.  DiUon,  1  Emt,  18. 

toMwrey  V.  WoQdrqtT.  1  B.  b  AM.  |x)  Anf(«l  v.  lUer,  ft  M.  &  W.  IftS: 

Mif  V.  RMerdt,  Id.  ftS8,  n.  Brooks  r.   Farior,  5  Dowl.  36I»   C.  P.: 

]Mlt  ▼.  Slm^tiry,  3  DowL  440:  £x  Jaekmtn  v.  Chard,  2  Dowl.  409,  Q.  B.: 

rwy 8 B.AC. 4(19.  Puole  v.  Pemlirfjf,  1  Dowl.  6f»3:    3  Tyr. 

^■■ilpiBW  ▼.  Fotur,  5  Dowl.  691.  387.  Kxrh.  S-  C. :  Jtrria  v.  Joite*.  4  DowL 

aifoMnw  V.  Hovtton,  ft  East,  21.  610;  1  H.  &  W.  fi:>4:  and  we  Stutrt  r. 

9nm  T.  Bntm,  3  T.  R.  eoi :  In  re  Johnston,  2  Bing.  N.  C.  246;  2  Scott,  407: 

(Ml,  S  Moa  A  P.  4ft2.  4  Dowl.  .124,  5.  C.     Laumm  v.  Que,  1  C. 

)w  Oarke  ▼.  StUweU,  6  Dowl.  ao.\.  &  M.  4K1,  to  the  contrary,  it  a  solitary 

Wcod  ▼.  Webb.  3  T.  R,  263:  Ethring-  case,  and  clearly  wrong. 

K^Mp.  1  Chit  797.  n.  (y)  ya*Herv.AUermm,3M.ASel}6lL 

WhUtHtmi  V.  Firth,  12  Fast,  ISS.  (s)  Coypin  v.  potter,  4  Moo.  &  Scott, 

!»▼.  ShtrUTitf  MiddUmjt,  7  T.  R.  272;  2  DowL  785. 

n:  fFhUthMd  ▼.  Firth,  12  East,  (a)  WUtm  v.  Chambers,  I  YI.  h  W.  116: 

•nd  see  HtuttsbaU,  4  DowL  272;  1  II.  «e 

IW  T.  SheHjy  ^  MUkUesejt,  5  B.  6t  W.  A20.  8.  a 

8  D.  *  R.  149,  &  C.  (6)  Miller  v.  Miller,  2  Scott,  1 17. 
U  M.,  15  C.  2:  see  4  Taunt.  154. 


aSmob. 


where  be  described  bimMlf  as  "  Ule  of  Tyioae,  in  tbt « 
_of  Tyrooe,  in  Ireland,  but  now  in  DuUin  Guile,"  ' 
dMOUtd  auflicieiit(c).     And  where  s  forei|[uer,  wbo  b 
to   Uua  countiy   meraly    for   tempoinry  put|M>wii,  •' 
himMlf  M  of  £u  plM«  «f  reaiitence  abroad,  it  wu 


atAtnl  tl 


•itScMnt(d).    Bo,  whan  an  Utotuey'a  clerk 
iiriiiiiiiiiwi  of  hi*  «ii^oj«T  «a  his  rcMd(;iice(«^)  ; 
cleric  dMcribad  himadf  oT  Ou  office  whvr«  W  >i 
dnrinR  Uu  d*f,  ■Ithonrik  he  tUpt  «luHhei«  at 
andirtian  a  peison  tetour  diachanad  bvm  uiau 
■lept  then  at  niffht,  dMHiUd  hiBMlf  M  l«l«  of  Ih 
tba  oonit  held  Uum  to  Iw'MiSdant  il— ri|UuM 
aent*iplMwofBbadB,iritUndM  tM^Bgtftt* 
■hove  mentioiMd,    And  in  an  alBdant  by  an  af 
it  ia  enough  to  vtate  bia  nurter'H  MMdesc«(i}. 
nentdescnhing-bimeelf  tu  "cleilc  to  the  defendant' 
without  DtaUng  any  residence,  is  iiiiiufficieiit(i}. 
fendont  be  a  piiimiieT  in  tbe  amtody  of  the  •lierifft 
the  EW,  &c^  merely  deaoiiUng  aa  aneh  wttl  n 
thia  although  when  ha  nada  the  iSdnvit  he  waa  ant 
nile(/).    A  deponent  eaiBot  dMoribe  hiiaarif  m  Im 
place  where  he  nae  oeaaed  to  nddc^  when  he  aiilyaHy 
at  another  place  at  the  time  of  making  the  aSdaTit(r^ 
wbi^re  the  deponent  described  himself  aa  of  "  Del 

Clapham-road,  Middlesex,"  and   bis  true  place  of     _.     

was  Dorse t-jilacG,  Cbipbam-road,  Surn^y,  it  waa  holden  bad(a^ 
The  court,  liuwrver,  hav«  in  some  casts  refused  totiy  IM 
real  place  of  the  deponent's  abode  upon  affidaTit(o). 

Veponent't  Addition.^  The  rule  of  H.  T.,  2  W.4,r.6,n- 

quire«  that  "  the  addition  of  ertty  person  making  an  af&dMil 
shall  be  inserted  therein."     But  tlic  rule  does  not  exlcodti 


)  affidavit  made    by   a   party  in  the 
■ '  u  words  "  the  a 

tefp). 
an  affidavit  to  found  a  motion,  the  addition  of  thi 


imsulf  OS  such,  us  by  tJiu  ivords  "  tho  ■■'■"'•■■-" q"!"-!  rln'nti** 


the  above-named  defendant,"  or  the  likef  s)-    Whoiha 
ffidavit  to  found  a  motion,  the  addition  of  tht^depc      ''~ 
omitted,  the  court  will  not  inquire  whether  the  nctaai 


by  a  deponent  are  sufficient  to  support  the  apidieatiiM(fV 
Merchant(r],   and   manufacturer («},   and    "  late  deric  tir 
&c.((),  and  "managing  clerk  to,    &c.{«i),  and  **  ^"^  ™ 
collector  to  A.B.,  (the  plaintiff),  an  hotel-keeper"' 
been    considered   sufBcient(x).     And  BoaffidaTit  oi 
"  R.  J.,  late  of  the  city  of  W.,  victualler,  but  bow  oT  Ae^ 


AfidmtM.  I2i; 

without  any  further  addition,  has  been  held  sufficient  (^y^.  chap.xxxv 
Bat  "  asaeasor"  is  not  a  sufficient  descriptiun  (c).  Nor  is 
**  acting  as  managing  clerk  to*'  &c.(a).  An  affidavit  of  mc- 
lits  to  set  aside  an  interlocutor}'  judgment,  or  the  like,  must 
be  made  either  by  the  party  himself,  or  hy  his  attorney 
in  the  cause,  or  hy  the  managing  clerk  of  the  attorney,  who 
bee  the  management  oftliat  particular  cause;  and  he  must 
deacribe  himself  accordingly  m  the  affidavit  (/j>).  In  a  iuint 
iflidavit,  an  objection  to  the  description  of  one  of  the  deiH)- 
its  does  not  render  the  statements  of  the  others  inadmis- 


■l)k(e). 

It  IS  not  in  general  necessary  to  give  any  addition  to  any  Adciitum,^^-( 
other  party  but  the  deponent  (<2).     But  the  christian  and        "  -~- 


or  other  Pai 

of  parties  ougfit  in  general  to  be  inserted,  if  practi- 
aible(e). 

Deptmenfs  SignatureJ]   Affidavits    made  in  this  country  i>«iMmciit'» 
must  be  signed  by  the  deponent.    It  is  no  objection  to  an  ^'S"*^"^*^ 
■ffidavit  that  the  signature  is  in  a  foreign  cluiracter  (/).    An 
affidavit  sworn  before  a  judge  in  Germany  and   Kigned   by 
the  judge,  but  not  by  the  deponent^  has  been  held  sufficient, 
it  being  sworn  that  such  is  the  practice  in  Genuany  (^). 

Jurat J\  The  jurat  is  written  at  the  foot  of  the  affidavit,  Juf*** 

to  the  left  of  the  page,  in  this  form :  "  Sworn  at ,  this 

day  of ,  1838,  before  me, .  |'     But  if  the 

affidavit  be  made  by  two  or  more  persons,  their  names  must 
be  severally  written  in  the  jurat  {h) ;  and  the  fonii  in  that 
case  will  be  thus:  '*  The  above-named  deponents j  A,  B.  and 

€.  /).,  were  severalfy  swam   at  ,  this  day  of 

,  1838,  before  me, ."    The  time  of  swearing  the 

■ffidavit  must  be  stated  in  the  jurat  (i) ;  and  if  swoni  lie- 
fore  a  commissioner,  the  jurat  shoulu  state  the  place  where 
the  affidavit  was  sworn  (X*),  though  the  Court  of  Common 
Pleas  have  held  that  the  omission  is  not  material  (/).  If 
iwom  abroad,  the  jurat  must  state  the  place  at  which  it 
was  sworn  (m).  Where  no  place  was  mentioned  in  the 
juraty  but  the  affidavit  purported  to  be  swoni  befoix;  the 
Chief  Justice  of  the  King's  Bench  in  Ireland,  and  to  be 
rigned  by  him,  and  the  signature  was  verified  here  by  affidavit, 
it  was  deemed  sufficient  to  hold  a  defendant  to  bail  under  a 
judge's  onlerTw).  If  the  affidavit  l>e  swoni  before  a  com- 
missioner of  tne  court,  by  a  person  who,  from  his  signature, 

at  teil  in  the  notice  of  tail,  ante.  Vol.  I.  l/r)  In  m  Eadif,  6  DowL  ^15. 

S&a.  (A)  R.  M.,  :{7  G.  3,  r.  1 :  7  T.  K.  ft2:  R. 

(y)  Attgtl  ▼.  IMcT.  iM.tiVf.  163.  T.,  1  G.  4.  Kxch. :  6  Bing.  2:K. 

(Z)  Nathan  r.  Cnhm,  3  DowL  370  ;    I  (i)  Duev.  Roe.  1  Chit  Kqi.  22R:  n'uud 

H.  &  W.  Iii7,  8.  C;  V.  StepheM,  3  Moore.  2.10. 

(«)  Gram  v.  Brvtening,  6  Ad.  h.  El.  Ik)  MS.,  E.  1HI4,  Q.  B.:    Rax  v.  Onck- 

&  shair,  2  Ne\'.  Sc   M.  37(1:    R.  v.    Wert 

16)  .VeeMM  V.  Whj/toek,  3  Taunt  AKl:  Riding  of  YorkJihirr,  3  .M.  &   8elw.41l3 : 


A.  V.  Sheriff afMidiiftex,  1  Chit  372.  li»iM  v.  Straker,  7  Pricp,  l»2. 

(c)  Sathan  v.  CoAm.  3  DowL  :t70 1  1  H.       (/)  Sftmmere  v.  Wanon,  1  B.  Sr  P.  la*}. 
it    W.  107,  &  C:    Kg  /I.    Erimonda,   5        (m)  fVnlker  v.  Christian ,  ror.  Hommfliet, 

Dowl.  7U9:  but  fee  It  V.  /0ieeiff»  of  Oar-  J.,  at  chaniben.  .Ird  April,  1H35.  after 

,  S  Nev.  Ac  M.  364.  coD^ultatlon  with  other  judges:  alao  in 


id)  See  fVaters  v.  Jotfee,  1  D.  li:  R.  another  caw  on  sanie  day.    In  the  flr»t 

150i  raw  the  affidavit  was  sworn  in  the  Indies, 

(e)  See  JterwaMi  v./toiMn,  4  B.  A;  Aid.  in  the  latter  at  Boulogne :  but  in  neither 

536:  but  mm  Hmeta  v.  Culemtm,  2  B.  &  caw  did  the  affidavit  state  it 

P.  4a&  (N)  Frmc*  v.  BOhw,  1  M.  h  Sel.  308. 

(/)  AMtan  ▼.  Cohm,  3  Dowl.  370. 


upean  to  be  illltante,  mch 
_  the  jurat  that  the  afBdaTit  wu  read 
party  makiDs  the  same,   and  tlist   such  pal^  * 
feciiy  to  understand   the   same,  and   that   ih»  ] 
hU   signature   in  the  pre«ence  of  the  rnmmliJni 
if  Bworn   before   a  juoge,   or   in   court,  thl*  b  I 
When  an   affidavit  it  made   hy  a  fbteiaiKr  tn  I 
language,  on  interpreter  must  be  sworn  by  tha  d 
the  affidavit  to  int«rpret  it  truly,  and  tlie  jmwti 
that   the    interpreter  wa«   eo   svrorn,   and  did  ia      , 
affidavit.     It    ia   not,  however,  necesBary  that  any  i 
^onld  l>e  made  by  the  intrepreter,  or  the  officer  takisj  ti 
affidavit;  it  is  sufficient  that  the  latter  certifies  by  the^ 
that  such  steps  were  taken  (ji).     if  an  affidavit  puraoiti 
be  signed  by  a  deponent,  it  will  be  no  objeotiatt  Mik  j| 
NgDM  in  a  foreign  character;  and  thcra  ia  iw  t*'' 
the  jurat  to  shew  that  the  defendant  is  a  fcn~'^ 
the  writing  in  queation  isjiis  Bignature(^). 
of  an  affidavit  made  by  a  marksman,  it  u  B 
officer  making  the  jurat  to  certify  thereon,  th«t  il 
over  to  the  d^ranetit,  and  seemed  to  be  undmtoo 
without  the  officers  making  on  affidavit.     If  the  ■ 
in  a  foreign  language,  there  must  1m>  another  affidavit  by  d^ 
interpreter   as   to   its  translation  and  meaning  (r).     AIw,  if^ 
—  —    'lefore  a  conimissioner,  it  shnuld  npjuar  thnl  tht- per- 


son before  whom  it  is  sworn  bacommissioDeroftheeooitftJ^ 
although,  |>erliape,  this  would  not  be  considered  nialfritf,  i 
the  affidavit  be  intitled  in  the  court  in  which  it  ii  w^ 
and  thecommissionerbein&ct  scommisnoner  ofthccoiiit((). 
But  in  a  case  in  the  Common  Pleas,  it  wa«  held  that  m 
affidavit  of  debt  sworn  before  a 


without  stating  him  to  be  a  coromisuoner  in  thejar^  ■ 
insufficient,  although  intitled  in  the  court  (»).  The  ^ir^ 
of  an  affidavit  sworn  before  a  commiemoner,  statii^  it  I*. 
have  l>eeu  received  "  by  virtue  of  a  commisuon  forth,"  fav 
omitting  the  word  "issued"  is  sufficient  (v)> 
The  rule  of  M.  T.,  37  Geo.  3,  (7  T.  JL,  82,  Q.  B.),  j»- 
"*  vides  "  that  no  affidavit  be  read  or  made  use  of  in  auyiastta 
depending  in  this  court,  in  the  jitral  of  which  there  riull  t) 
any  interlineation  or  erasure."  A  line  drawn  thimuhtM 
words  in  the  jurat,  leaving  them,  however,  perfectly  mbU^ 
is  an  erasure  witluu  this  rule,  and  vitiates  the  affittri^ 
tliough  the  omiamon  or  retention  of  the  words  would  Mf 
vary  the  sense  (x).  But  the  alteration  of  a  figui«  in  tki 
date  of  an  affidavit  in  the  jurat,  by  writing  one  fignraovff 

, . ;k 

Dhilgiwr.  nd  Dot  br  ■  third  pulT'  IK-    I  Dowl.  EIll. 

T.  Mffir^MUttwinDbnwT.  .411-        t'l  lUi '.  Eh*.  IS  Kst,  IK 

Foan.MI.  7T.It.ttIi  B.T..  IwTZlliaaF 

-  -KT.ttDin,  r  -  -  - -    ■  — 


„. in,  S  D.  ft  R.  S14l  4    r.  JibuM.  4  Dowl. 

8.BC.---    -  -  ■         ■ 


..  -     ^SUowLSn- 

r)  II  li  no  oDIrUiio   U  u  iSdnk        ._. 
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mother,  is  not  an  ensare  or  interlineation  within  the  rulc(jf).  chap.xxxvi. 
knd  if  the  words  **  hefore  mo  "  in  the  j^tnU  are  struck  out, 
md  the  words  *'  by  the  court  '*  introduced,  it  is  not,  it  seems, 
rithin  the  rule(;).     An  erasure  over  the  jurat  does  not 
itiate  it  (a). 

In  senenil,  time  will  not  be  g^ven  to  cure  a  defect  in  the  Amendment 
mniyb).    Where,  however,  the  names  of  the  deponents  were  o'"''"™'- 
pmitted  in  the  jura/,  through  the  inadvertence  of  the  judge's 
Herky  an  amendment  was  allowed  (c). 

Before  whom  to  be  Swom.l  Affidavits  intended  to  be  used  Before  whom 
In  the  course  of  any  proceedings  in  the  superior  courts  must  ^  **  »worn. 
be  sworn  either  in  the  court  in  wliich  the  proc^jding  is  pend-  ^SSmii^n*' 
ing^  or  before  one  of  the  judges  sitting  at  Nisi  PritM  (d)^  er,  dec. 
nr  at  chambers  (e),  or  before  a  commissioner  of  the  court 
nthorized  to  take  affidavits  by   st4it.  20,  C.  2,  c.  5  (f);  or 
before  a  commissioner  empowered  to  take  affidavits  in  Scot- 
land or  Ireland,  by  the  stat.  .3  <$^  4  W.  4,  c.  42,  /r.  42  {poft, 
1216);  or,  in  case  of  an  affidavit  to   hold  to  bail,  (prior  to 
1&2  y,  e.  110),  before  the  officer  who  issued  the  process, 
or  his  deputy  (ff).    It  has  been  held,  that,  since  the  1 1  6r. 
4^  1  TV.  4,  c.  70,  *.  4,  it  is  no  objection  to  an  affidavit  to 
|lonnd  an  attachment  against  a  witness  for  contempt,  that  it 
u  sworn  before  a  judge  of  a  diftercnt  court  from  that  to 
vfaich  the  contempt  was  shewn  (A). 

A  commission  to  take  affidavits  does  not  authorize  the  com- 
miasioner  to  administer  an  oath  for  the  nvd  voce  examina- 
tion of  a  witness  before  im  arbitrator  (t). 

By  a  general  rule  of  all  the  courts  of  21,  T,,  2  JV,  4,  r.  1 ,  Before  Attor- 
1. 3, "  no  affidavit  of  the  service  of  process  sliall  be  deemed  JJ^JJI ^^^ 
nfficienty  if  made  l>efore  the  plaintitTs  own  attorney,  or  his  clerk, 
deilc.'*  Also  affidavits  sworn  before  the  attorney  or  solicitor 
in  a  cause  cannot  )>e  read  (X*),  and  this  rule  extends  to  affi- 
^vits  taken  before  attomies,  as  commissioners,  in  causes 
wherein  they  are  concerned  for  the  parties  in  whose  behalf 
such  affidavits  are  made,  except  where  they  are  made  for  the 
Porpoae  of  holding  the  defendant  to  bail  (/).  And  an  affi- 
dant  made  before  a  commissioner,  who  acts  as  the  attorney 
)f  the  defendant  hefore  an  appearance  is  entered,  cannot  be 
ised,  for  he  is  within  the  limit  of  the  rule  as  the  attorney 
tn  tlie  record  (m);  but  it  must  be  clearly  shewn  that  he 
ettd  as  such  attorney  ut  the  time  of  taking  the  affidavit, 
nd  it  Lb  not  sufficient  to  shew  that  he  is  so  at  the  time  of 
oaking  the  objection  (»).  The  statement  of  a  party  that  a 
Hirticular  person   is  his  attorney,  is  sufficient  evidence  to 

(yl    Jmcob  ▼.  Hungate,  3  Dowl.  AS6,  any  other  of  the  courts,  provided  it  be 

Sxch.  intitled  in  that  other  court 

(s)  AuMiH  w.  OnttfrHf  4  DowL  576.  (/)  See  Ret  v.  Jonat,  2  Salk.  461.    The 

^1  Mkimmm  v.  Thommm,  2  ChiL  Rep.  statute  It  extended  to  the  Isle  of  Man  by 

9:   and  aae  HouUm  w.  Ftutm,  ff  Blng.  6  Gea .1, c.  BO,  1. 2. 
96;  4  M00.&  P.  127.  &  C  («-)  IS   G.  1,  c  2».  Vol    I.  496. 

lb)  See  Amen.,  9  Chit.  Rep.  2i>.  but  lee       {h)  PhiUiia  v.  Dra/re,  2  Dowl.  45. 
jand^lrflr  ▼.  Airlv*  4  DowL  302.  (0  Rex  v.  Hankt,  3  Car.  Jc  P.  419,  jw 

(r)  JBvp.  amUk,  2  DowL  WJ,  Gtueke,  J. 

{ii  BfiM  T.  JiM^ffle,  4  T.  R.  2RA.  (*)  R.  E.,  15  Geo.  2.  r.  II,  Q.  B. :  R.  E. 

\$)  It  luM  been  already  noticed,  (on/e,  13  Geo.  2.  r.  1,  C.  P. 
nOQ,  tluu  an  aflldaTit  sworn  before  a       (/)  GowMfto  d.  Pye  v.  Aotftirie.  8  T.  R. 

ludfe  of  the  superior  crurts  b  receivable  C3H. 

in  oeeouTt  Va  which  he  belongs,  though       (m)  Xfdd  v.  /Jnrw,  S  DowL  56B. 
■ot  intitled  ;  and  that  it  Is  receivable  in       (n)  AeatfinoNl  v.  Dhdi,  4  DowL  354. 


ISIS 

Bk«  t*.  innlidida  tlw  afidnit  cm  tUa  ptmi,  Aon^  tW  ft 
^""-  not  poativalj  awatn  <«(«)•  TIi»  nfe  wUdi  pmwta  Oft) 
nrcmriiw  of  aSdavita  bafom  tha  aiiOBaqr  or  sobcitor  ia  lit 
eaaat,  <ad  Bot  fMnwdj  aitMl  to  Oa  ■ttomer's  da^(y). 
So,  in  the  Comraoo  Plaas  if  tlw  asaat  in  b— 
attorney  on  record,  it  ma  no  olgaetian  to  aa  « 
party,  that  it  was  sworn  baftn  Ua  o«>  ttt. 
Kwuitiy  (q).  But  now,  W  »  gva^il  rak  </  ri 
of  ff.  7%  2  IF.  4,  f^.  1,  a.  6,  «  " 
an   attorney  in  the 

an  affidavit  awom  b_ 

not  be  reodTsd:   and  an  afidarit   i 
ney*!  clerk  al^  not  be  taettvad  i 
not  be  RceiTaUe  if  awon  baflm  tho  attocMy  Ii 
Oiiamla  duU  not  axtand  to aBdairita  ta  hi^to 
affidavit  awom  bofore  thaabrfc  to  an  attocnay,  who 
(plication  that  bia  eU«at  may  ba  ndmittad  as  a  puty  ta  > 
canae,  is  not  within  tha  HobiMtiaa  of  tUarala(r). 
SmsiiHi        Bribt3SfAW.4,e.ia,t.4t,m  Binrar  kgrtwr*- 

^1^^  -J        •  -      1   1  r  I    --^11  ■^iiiiiiM  111 

toDibBd ud   to  be  n«ed  in  tfae  enpeiior  eontti  of  MminaB  Imth 
"*"'-         at  WeMtninster.    And  the  anactnitL  aftw  redti^d 

would  be  convenient  if  thepower  of  it~ ' " 

common  law  and  equity  at  Weati 
for  taking  ofiiclavits  to  be  nsed  in  the  sud  conrU  r 
should  be  extended. "  is  as  follows :  "  That  the  1 
Chancellor,  Lord  Keejier,  or  Lords  CommisHoners  of  At 
Great  Seal,  the  said  Conrta  of  Law,  and  the  aeroal  jmlfB 
of  the  same,  ehall  hare  sach  and  the  game  powers  lot  gia^ 
Ing  commisuona  for  talcing  and  receivii^  alfidaTits  in  Sot 
land  and  Ireland,  to  be  used  and  read  in  the  said  ccvrii 
respectively,  as  they  now  have  in  all  and  erery  the  tfM 
ana  counties  within  the  Kingdom  of  En^and,  and  dosirin 
of  Wales,  and  town  of  BOTrick-npon-Tweed,  and  in  fla 
Iile  of  Man,  by  virtue  of  the  statutee  now  in  force ;  ^kt  drt 
all  and  every  penou  and  peraons  wilfully  swearing  «a  tt- 
finning  falsely  in  anr  affidavit  lo  be  made  before  any  pen* 
or  persons  who  shall  be  k  empowered  to  take  affidavtti  *■ 
der  the  authoritjr  afbieaaid,  shall  be  deemed  guilty  of  p«- 
jury,  and  shall  incur  and  be  liable  to  the  same  p*'*"  *■' 
penalties  as  if  such  person  had  wilfully  awom  or  afii^ 
lalsely  in  the  open  court  in  which  such  affidavit  J»«ll  tt 
intitled,  and  be  liable  to  be  prosecuted  for  soch  peQBT 
in  any  court  of  competent  jurisdiction  in  that  part  at  tat 
United  Kingdom  in  which  such  offence  ahall  hare  been  M»- 
mitted,  or  in  that  part  of  the  United  Kingdom  in  which  i^ 
person  shall  be  apprehended  on  such  a  charve. " 
■«Bi>jiow  Where  it  appeslred  from  the  affidavita  that  the  ilitota* 
S*rtS,  ^^  •»««•'  uTOrted  for  Ute  amount  of  a  biU  of  exehMM 
gnOdnt.     Upon  an  affidavit  made  at  AtUoite,  county  of  Jtotcca^am, 

in  Irtlaitd,  purporting  to  be  sworn  befor«   a    i  n MJwg 

for  taking  affidavita  for  Ute  Court  of  Common  Pimm,  ia  As 


!»wom  abroad. 
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■ud  county,  and  was  signed   '*  John  Gaynor, "  who  stated  Chap.x»vi. 
that  he  was  not  a  comiiiiasioner  for  taking  affidavits  in  the  ~ 
emiTts  of  Enpfandy  but  of  Ireland;  the  court  having  referri'd 
to  the  Chief  Justice's  clerk's  list  of  coniniissioners,  wherein 
Mr.  CraynoT^s  name  was  not  found,  dischai*ged  the  defend- 
ant out  of  custody  on  entering  a  common  ap|>earance  (j). 

It  has  heen  made  a  question,  but  not  decided,  whether  u  RrUi^hroniui 
Britiflh  consul,  or  vice-consul,  resident  in  a  foreign  country,  'n^^'Hctem. 
hiA  authority,  by  virtue  of  his  office,  to  administer  an  outh 
fa  the  purpose  of  holding  a  defendant  to  bail  in  this  coun- 
tiy(f).  And  it  has  heen  held  in  a  late  case  that  an  uffi- 
diTit  of  the  verification  of  the  certificate  of  the  acknowledge 
■wnt  of  a  married  woman  under  the  Fines  and  Recoveries 
Acty  the  parties  being  resident  in  Gennany,  nmst  be  sworn 
Wfanc  a  native  court,  and  an  affidavit  sworn  before  the  Brit- 
Mh  eonsnl  is  not  sufficient  (v). 

If  an  affidavit,  intended  to  be  used  in  the  court,  be  sworn  VerificatuHi 
Wbxe  a  judge  in  Ireland  or  Scotland,  the  judge's  hignature  Sfc.  ShSt"* 
to  the  jurai  must  be  verified  by  an  affidavit  nia<le  in  this  -vtiidaWt 
eoantiy;  but,  if  sworn  before  any  other  person,  (exceiit  a 
eonnnitfioner  authorized  by  the  above  net,  8  tV  4  W.  4),  or 
before  any  judge  or  other  officer  in  a  foreign  ciiuntry,  not 
only  his  signature  to  the  juraty  but  also  his  authority  to  ad- 
ainister  oaths  and  take  affidavits,  must  be  verified  in  like 
manner  (j;);  or  by  the  certificate  of  a  notary  public  (y),  or, 
it  would  seem,  of  a  Britisli  consul  {z).  The  Court  of  Kx- 
chequer  in  this  country  have,  in  several  instaiicen,  allowed 
in  affidavit  swoni  before  a  coinmissi^iner  of  the  Court  of 
Exchequer  in  Ireland,  or  a  magistrate  in  Scotland,  to   be 

When  to  he  Sworn.']  As  to  when  affidavits  in  support  of  Whc«  to  iw 
i  rule  must  l>e  sworn,  see  avt€y  1185;  against  a  rule,  aw//*,  *'*"'"■ 
1191;  on  moving  for  new  trial,  a^itc,  1101;  to  huld  to  bail, 
mUey  Vol.  I.  4a5. 

Where  an  application  to  the  court  is  to  be  founded  on  an 
affidavit,  such  affidavit  must  be  swoni  and  produced  in  court 
before  the  rule  shall  be  drawn  up,  &c.  (5). 

JVhen  to  he  Fifed,]  Affidavits  to  hold  to  bail  are  filed  at  w^  to 
the   time  you  sue  out  the  process  (c).     As  to  filing  affidavits 
on  motions,  see  ante,  1185,  1101,  1194.     By  rule  of  all  the 
courts  of  21,  T,,  1    P'ict,,  it  is  ordered,  "that  all  affidavits 
read  before  a  judge   of  any  of  the  said  courts,  or  before  a 

(•)  SAorp  V.  Jdhntihm,  4  DowL  .124;  2  ment,  and  not  that  he  may  take  the  affi- 

Bliu.  N.  r.  246;  2  Scott,  405 :  I  Hodges,  davit  hiin«cir. 

SSB:  II  L«g.Oln.  117.  118,  S.  C:  and  ace  {r)  See  Kmeh  v.  BOIi^v,   1  M.  dr  Sel. 

W0mtUBeH  V.  FhMTrf.  11  Leg.  Ob».  ^lil.  »Hi  O'Mnalu  x.  Knwell,  H  i<:asl.364:  Dal- 

g)  PUJtarth  y.  Machado,  4  B.  dr  C.  8Wi;  mer  v.  Hamard,  7  T.  R.  2.M :  Kxp.  ff'vrt- 

.  &  K.  478,  8.a:  Rzp.  Lnljf  Hutrhin-  fey,  2  II.  Rl.  27S:  Pk-kardo  v.  Mactmdo,  4 

mn,  I   Moo.    A  P.  AS»:  4  Bine.  GU6,  H.  B.  &  C.  BSfi;  7  D.  «e  R.  47H.  S.  C. 

a-  RIddell  V.  iVa«ft,  R  Moore.  S&.  w)  Ki.  p  fforW^.  2  H.  HI.  275. 

(«)  InrtF^,  6  DowL  615:  Me  Rid-  (s)  Sec  Mr/*  Haiher,   4  DuwI.  640,  per 

Ml  V.  Nath,  8  Moore.  6^2.  /n  n*  Harher,  Tindai,  C'.J.;  and  ytftfre  as  tothemargin- 

4   DowL  64«l.  aeema  from  the  marginal  alnote? 

nole  to  be  an  authority  the  other  way,  (a)  XfAy  v.  Stattttm,  2  Y.  &  J.  75:  El- 
hut  the  ical  point  decided  /m  re  Barbn-  lu  v.  Sinriair,  3  Y.  ti  J.  273:    Watam  v. 
nema  to  be  merely  that  a  oomul  may  eerti-  1VUHanm>n,  1  Dowl.  6ii7. 
fy  Me  hamduvitinr  and  autkoritif  ^f  the  {b)  R.  H.,  36  G.  H,  r.  1 :  ante,  1185. 
pvt9  taking  Me  aJfulaaU  of  acknowkdg-  (c)  See  VoL  I.  ftsa 


■ndcoiiipe)lum(4).  Aft^^'A  V 
l«  OM  of  by  the  «ii[-ffl''  V^  I 
em  nwjr  dacltue  fa>  nw  tliinj^ 


1218  JffidmiU. 

■  Book  i*.    master  of  the  sume,  ahAll  be  filed  with  tlic  n 
**""•     wd  conit%  and  ba  alphabeUoaUjr  indexed.    Sach  d 
to  be  delivered  to  the  Mid  masters  >■>.  o^'  ^  ^, 
four  timea  in  the  jeer ;  that  ia  to mt,  ''    ' 
tenn. "    In  dl  other  caaea,  if  the  ■ffidar 

they  miut  be  filed  with  the  — — *—  aa , 

ther  the  motion  be  granted  or  not,  m  onUf  thit  tto^M 
be  giTen  in  eTidence,  if  iiii  iiaaiji.  on  an imUtRneal wM 
jarv(rf);  but  if  awom  before  a  oommiidiner,  in  k™^ 
they  should  be  first  filed  with  the  maatei^  udlhen^ 
taken  of  them,  for  the  porpoae  of  boiv  oMd  ini"^' 
which,  however,   is  not  attended   to  in  piadia.   . 
lued  befiire  the  matter  on  laxatMMi  of  coata  auuol  Mg 
on  shewing  eanse  gainst  a  rule  for  reriewiq;  lh«Ur^ 
unleae  they  are  referred  to  in  the  mle :  a  notin  tW 
will  be  uaed  is  not  aaffictent(/).    If  the  oppmitt  H-.j  — 
on  demand  nude,  refiua  to  file  the  affidaviu,  n  ^^'^'J'l'^  1 
them,  the  court  will  interfeic  and  c< 
when  once  filed,  may  be  made  a 
thoDgh  the  party  who  filed  them  tbxj  di 
viMniiDia       Also,  as  we  have  seen  ORfe,  1191, 1192,  in  all  cMi« 
iKJJ* "^      a  Bpecial  time  is  limited  in  anT  nJe,  befcre  v.' '  ■■  "— 
affidavit  is  required  to  be  filed,  no  affidavit  lit 
time  shall  l«  made  use  of  in  court,  or  befcrv 
nnleee  it  shall  appear  to  the  saUsfiwIioD  of  tbt  court  Out  w 
filing  of  such  affidavit  within  the  time  linii[e<l    —  ~* 
vented  by  inevitable  acudent. 
AOdariti  By  rule  of  all   the  courla  of  H.  T.,  1  Vict..  H  U 

'^nm^    " *''"'  ""  ""^  ^^^  ^*^  fourth   day  of  the   ptTseiil  UilsfJ  I 
be  u^wiof-  tOTHi    all    affidavits    sworn  before   a    comniijisi.)         '"   '*~ 
»ui  tjMng       country,  or  a  judge  of  assizes  on  the  circuit,  lie 

sevKnif  Courts  of  y,ueen's  Bench,  Common  Pitas,  sml  E»l»e- 
(juer,  or  before  any  judge  of  the  same,  or  any  of  the  i    ^ 
thereof,   in    like   manner   as   other   affidavits,   and   h 
obliging   the    parties   filing   them    to   obtun   (.-opies 

HowinociB        ^010   long  in  Force.']  Age   i 
""■  on  affidavit(iV  unk-sa  the  case 

time  afTects   the  matters  conti ,   „   „ 

an  affidavit  of  debt,  which  is  only  good  for  a  year,  it  bdng 
presumed  after  that  period  that  the  debt  is  paid  { j ), 

25;««j;whHi  DrfiicU,  urAen  Aided,  Amended,  Jfc.]  Defects  in  affidavits  sir 
"t.fti.  °™^very  rarely  aided;  and,  if  defective,  time  is  seldom  granteJ 
toi^re  the  defect,  except  In  seme  cases  in  the  justification 
ot  bail.  In  the  oase  of  affidavits  to  bold  to  bwl,  defte" 
are  waived  in  general  after  the  expiration  of  eight  days  fioBi 
ir™"l'^'J'^-  '•  ««');  I'"'  they  cannot  in  any  e«  U 
remedied  by  a  supplementary  affidavit,  (/rf.  fi021.  An  sS- 
Oav.t  cannot   he  made   use  of  if  altered  after  it  is  swomfi). 


"i.fyv«»2;^'i3L  sfi.  ** 


Dg  and  uring  affidavits  in  oppoflition  to  a  rule  do  not  CHAr.»««vi. 
1  objection  to  the  title  of  tne  affidavit  on  which  the 
I  moved  (I).  Two  months  delay  in  making  an  ob- 
is no  waiver  of  it  (m).  Where  a  rule  has  oeen  ob- 
n  an  affidavit,  which  is  defective  in  not  having  a 
mtf  the  party  moving  cannot,  when  cause  is  shewn, 
>bjeetion  taken,  remove  the  effect  of  it  by  producing 
ffidavit  similar  to  the  first,  with  a  proper  ^ra^:  the 
ay  is  to  re<«wear  the  original  affidavit,  and  the  court 
age  the  rule  for  that  purpose,  or  allow  the  new 
to  be  filed  (n).'  Where  a  motion  for  a  rule  nisi 
ipon  certain  affidavits,  the  party  will  not  be  allowed 
u^  when  cause  is  shewn,  to  make  use  of  any   other 

made  subsequently,  at  least  without  the  leave  of 
i,  unless  such  additional  affidavits  be  merely  con-> 
'  of  what  was  already  sworn  when  the  rule  nisi  was 
;  nor  will  he  be  allowed  to  make  use  of  any  other 

made  previously  in  the  same  cause,  and  already 
es  of  tne  court,  unless  they  be  expressly  specified 
lie  nisi  (p).  If  there  is  a  defect  in  intitling  affida- 
aeed  in  shewing  cause  against  a  rule,  the  court  will 
s  allow  the  rule  to  be  enlarged,  in  order  that  the 

be  amended  (^).  In  a  recent  case,  the  court  re- 
allow  the  title  in  the  affidavit  to  be  amended  (r). 
sr  as  to  the  amending  an  affidavit,  ante,  1136,  1137. 
davit  be  sworn  before  a  party  having  no  authority 
)  it,  it  will  be  a  nullity.    It  seems  that  where 

discharged  on  a  technicfd  objection  taken  to  an 
without  going  into  the  merits,  no  costs  are  al- 


▼.  Oto,  3Moa  A  Scott,  216 1  Ip)  IVr  B^ri^,  J.,  MS.,  E.  ISM:  and 

&  C :   see  Ltwif  r.  Dtm-  Me  Quem  ▼.  BouOter,  1  Scott,  283;   3 

1. 447.  I>owL  107.  S.  a 

r.  JtkmMom,  4  DowL  3S4.  (q)  AndermH  v.  120, 3  DowL  73. 

IM  ▼.  #Wrfay,  4  Dowl.  39St  (r)  PMIM/.«  v.  Hutehinmm,  3  Dowl.  20. 

ef  Wmrwidk,  ADowL382:but  («)  Pme^y  v. LavtOt  4  Dowl. 671*  Exch.: 

ntaM^.  2  Ner.  Ac  M.  S7».  Horrl*  v.  Jtfal(*0u»,  4  DowL 608:  but  lee 

te,  1185,  1191:  SoOowaif  t.  Houidltat  v,  Swit\^,  ODowLSS. 
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ABBITRATION. 


Sbct.  1.  !n«  iK^sTMMp  1280  f»  1227. 

2.  The  Award,  Sfe.,  1227  io  1230. 

3.  Setting  ande  the  Award,  1230  io  12M. 

4.  Enforcing  Performance  of  Award,  1255  f  1 


Sect.  1. 


The  Reference, 


Where  there  U  a  Ceuee  m  Court, 

1220. 
Where  there  is  no  Cauee  m  Omrt, 

1222. 
Alteration  qf  Submiotion ,  1 1 24 . 


ReeocmHonqf  Snkmim 

1225. 
"Effect  ^fAgrtenuni  io 

Right  io  Sne,  ItXi 


Book  it.  — — ^— 

Pabt  II. 

Where  there  Where  there  is  a  Cause  in  Court,']  WHERE  the  mn 
uftCsiueh)  tended  to  be  sabmitted  to  arbitration  is  also  the  sal 
an  action  pending  in  one  of  the  saperior  courts  at  Wt 
ster,  if  the  defendant  has  been  holden  to  bail,  it  is  v 
wait  nntil  the  cause  shall  be  called  on  at  iVws  Pirn 
then  take  a  verdict  for  the  damages  stated  in  the  deck 
subject  to  the  award  of  the  person  to  whom  the  e 
to  be  referred :  otherwise,  the  reference  to  arbitrntion 
be  a  dischaive  of  the  bail  (a).  But  if  the  defendan 
not  been  holden  to  bail,  then  the  cause  may  be  refe 
any  time  before  trial,  by  judge's  order  or  mle  of  eoi 
when  the  cause  is  called  on,  by  order  of  iVift  Prim 
or  without  a  verdict  being  taken,  as  the  psrtiea  shall 
proper. 


\^^  N  <JL\.«^\  %  SMouBid.  ti  h. 
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^liere  an  attorney  agreed  to  refwr  «  cause  at  Nisi  PriuSy     skct.  i. 
liout  the  consent  or  knowledge  of  hb  client,  the  court  AttorneThM 
ised  to  set  aside  the  rule  of  reference  on  that  account.  Power  to 
n  although   the  application   for  that  purpose  was   made  "^^' 
▼iously  to    an^   proceedings  heing  had  before  the  arbi- 
tor(6).     But  it  would  seem  that  a  client  would  not  be 
ind  hy  his)  attorney's  unauthorized  agreement  to  refer  a 
lae  in  an  unusual  manner  (c). 
if  the  cause  be  referred  at  Nisi  Prius,  the  leading  coun-  Rule  or  order 

for  hoth  parties  fix  upon  the  arbitrator,  indorse  their  howobuiM^ 
e&  accordingly,  and  hand  them  to  the  clerk  of  Nisi  Prius, 
aasociate,  in  order  that  he  may  draw  up  the  order  of  Nisi 
ius  from  them  {d).  But  if  the  cause  is  to  be  referred  be- 
e  trial,  then  let  each  party  ^  a  maUon-paper  to  that  ef- 
t  tiffned  by  counsel;  take  them  to  one  of  tke  masters^  and 
WW  up  the  rule(e),  Or^  by  ike  attomies  on  both  sides  sign- 
r  a  consent^  they  may  thereupon  obtain  a  judges  order  to 
'  game  ejfict{f).  After  oAaining  the  rule  or  order,  you 
weed  as  ts  directed  in  the  next  Section,  The  rule  should  order 
it  all  proceedings  in  the  action  be  stayed,  otherwise  it 
U  not  operate  as  a  stay  of  proceedings  (  g).  It  may  be  here 
serred,  that  a  judge's  order  for  this  purpose  may  he  made 
rule  of  court,  even  after  revocation,  with  a  view  to  costs  (A). 
Where  all  matters  in  difTerence  in  the  cause  were  agreed  ^P^"*^^ 

he  referred,  and  the  associate,  by  mistake,  drew  up  the  Ra^^^ 
der  of  reference  generally,  as  to  all  matters  in  difference 
tween  the  parties,  the  court  refused  to  amend  it,  and  said 
at  the  order  of  reference  must  be  considered  as  a  mere  nul- 
y,  and  the  parties  must  go  down  again  to  trial  (t).  And, 
i  the  other  hand,  an  order  of  Nisi  Prius  was  refused  to  be 
aendedy  according  to  the  terms  of  a  paper  signed  by  coun- 
1  at  the  trial,  the  intention  of  the  parties  appearing,  from 
«ir  subsequent  acts,  to  be  in  &vour  of  the  terms  of  the 
der  H). 

Where  a  cause  was  referred  at  Nisi  Prius,  and  a  verdict  SuiwUtution 
ken  subject  to  the  award  of  a  barrister  as  to  the  damages ;  ^hanfln*^'^ 
le  harrister  afterwards  declined  proceeding  in  the  reference,  unable  to 
I  the  ground  that  his  opinion  nad  been  previously  taken  P'^**** 
f  one  of  the  parties  relative  to  the  matter  in  dispute ;  and 
be  defendant  thereupon  refused  to  join  in  naming  another 
curator,  insisting  upon  the  matter  being  submitted  to  a 
irr:  the  court,  upon  application,  ordered,  that,  unless  the 
e&ndant  would  consent  to  refer  the  damages  to  another  ar- 
Ltimtor,  judgment  should  be  entered  up,  and  execution  is- 
Md  for  the  damages  given  by  the  verdict  (/).    But  where 
le  arhitrator  died,  and  another  was  substituted  by  consent 
at  afterwards  objected  to,  the  court  held  that  the  death  of 
hie  arbitrator  without  making  his  award  had  the  effect  of 

A)  FIbmer  ▼.  JDafciwr,  3  Taunt.  4B6:  ne       (g)  JL  T.,  1  Anne,  S  Ld.  Raym.  780. 

▼.  Dmpm,  6  B.  ft  C.  SSA:  lee  Vol.       {h)  Atton  v.  Ciaurijv,  2  B.  &  A.  39ff:  nee 

Ghtimr  v.  Human,  1  Jones,   Rep.  Exch. 


(e)  8w  iMMfi  T.  OwTiwytPW,  2  D.  &  R.  Ir.  MB. 

•7)  1  B.  *  C  140, «.  a  (0  HaurtTM  v.  Kimg,  5  Moore,  167* 

M  Sw  fbnn  of  order,   Chit.  FornM,  (Ar)  fhrnmrnn  v.  ar»fiv,  2  Chit  JZ9. 

8&  O  Waeittv  V.  Oark,  9  D.  &  R.  IM;  1 

M  See  tana  <d  rule.  Chit.  Forms,  6S8.  B.  dt  C.  SK,  S.  Cs  see  KMttu  ▼.  Hoigaan, 

{/)  See  ftmn  of  order,  Chit.  Forms,  8  Taunt  733;  3  Moore,  64,  S.  C 
BO. 
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Arhiiraiiom, 


Book  it.    opening  the  cause,  and  that   it  might  he  re-tried  (■).   Sie 
Pa»t  rL_  further  as  to  this,  /jwrf,  123». 
Awdasto        It  may  he  nect'ssary  to  mention  in  this  place,  that  tht 
™***  arliitratiiV  cannot  (as  Yar  as  relates  to  the  action  refemt) 


Dumtaud  in  awani  me  payment  of  a  greater  sum  than  is  laid  asdaiiii|lk 
^^^^^»*»»i'^  in  the  declaration  ;  nor  will  the  court,  after  a  verdict  tan 
as  ahove  mentioned,  allow  the  declaration  to  l>e  amendi^ 
so  as  til  enlai^  these  damases,  even  upon  affidavit  thata 
crreater  debt  can  be  proved  before  the  arbitrator  in).  Ad 
judirment  may  be  entered  up  for  the  amount  of  the  ver&k 
or  damages  laid;  and  if  it  be  entered  up  for  the  greater 
it  may  be  amended  (o). 


WmiTuitof 
Attorney. 


^"Hiewthere        Where  there  u  no  Cause  in  CourtJ]  Matters  in  diffei 
c«m.  "**"  between   parties,  which  are  not   the  subject   of  any  m 

pending  at  the  time,  may  be  referred  to  arbitration  in  ay  •] 
of  the  thriH?  following  ways: — ^Ist,  By  mutual  l»ondsorollMr*| 
By  Deed  or  deed  or  written  agreement  of  submission,  merely ;  2ndl?,  B|f 
AgraenaenL  ^^^.^^  bonds,  deed,  or  agreement,  containing  also  the  putii^ 
assent  that  such  submission  shall  be  made  a  rule  of  court  (f); 
and,  3rdly,  By  parol  agreement ;  in  which  case,  bowefffp 
the  submission  cannot  be  made  a  rule  of  court,  even  althooA 
tlio  ]uirties  consent  to  it  (y).  It  is  sometimes  prudent  to  take 
a  wammt  of  attorney  as  a  collateral  security  to  compel 
]u*rfurniance  of  an  award;  »is,  for  instance,  in  the  subniisiioo 
of  the  title  to  land;  for  if  a  jxirty  in  pos.session  l>e  awarded 
to  ili'liver  possession  of  land  to  the  other,  the  only  mo<ieby 
which  the  party  can  obtain  possession  is  }»y  ejectment :  wherrtw^ 
a  warnint  of  altornoy  to  conffss  judgment  in  ejectment  vnih 
a  iletoazanoe,  that  no  execution  sliould  l>e  taken  out,  unleH 
thi*  arbitrator  should,  bv  his  award,  direct  the  defendant  to 
yield  possession,  and  lie  should  neglect  to  do  so  on  or  liefore 
the  day  appointed  by  the  awanl,  would  obviate  the  necessity 
of  an  ejectment  in  such  cases,  and  would  not  put  the  oppo- 
site party  in  any  worse  condition  (r).  The  submis.Vion,  if 
by  deed,  should  be  executed  by  the  }>artics  themselves,  and  not 
by  their  attornies,  unless  by  virtue  of  a  power  of  attorney. 

Even  one  of  two  or  more  partners  cannot  bind  the  othen 
by  a  submission  to  arbitration  of  matters  arising  out  of  the 
business  of  the  firm  (*),  without  a  power  of  attorney  au- 
thorizing him  to  do  so.  And  where  a  person  signed  a  sob- 
mission  as  attorney  for  another  without  a  power  autho- 
rizing him  to  do  so,  and  the  arbitrator  awarded  that  the 
attorney  should  pav  a  sum  of  money,  the  court  held  that 
the  attorney  shouldT  perform  the  award,  and  that  his  prinri- 
IMil  was  not  bound  by  the  submission  (r).  Also,  where  two 
persons  bound  themselves  jointljf  and  severally  to  perfonn  an 
award,  and  the  arbitrator  awarded  a  sum  to  be  paid  by  each, 


Submission 
hy  Person 
without  Au- 
thority, &c. 


im)  Harprr  v.  AbrahanM.  4  Moorv,  X 
A*  to  the  neccMlty  of  getting  rid  of  the 
mrmerverdirt  before  re-try  iii«;.  nceHoAv. 

fo)  W?*^  *■  ""^  *  TtiVinu  141. 

or&Z  *ri?.^«;  ^'  ^-  '•^'  *•  »•    See  form 
«w  Dond,  Chit.  Fomu.  «fi|. 

{H)  An^av.Ktwuu.T  T.\^.\-.  Godfrey 


V.  WaHe^  H  Moore,  48& 

(ri  Bychewood**  Coavcvndnc. 
p.fi39. 

!•►  Stead    V.  Salt,    10  Moorr. 
Binff.  101.  S.  C:  Adamu  T.  Bamkm 
M.  Ac  R.  681:  1  Gale,  48.  &C.:  i 
neli  V.  SiiHot,  4  .Moore.  34a 

«ri     Banm    \.    Dvbarrw,  I   Ld. 
S46;  1  Salk.  70,  &  C. 


VoU 

M:  1 
*.1C, 
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i  court  held  that  both  were  jointly  liable  for  each  of  the     skct.  i. 
US  so  a>va.rded  (ti). 


Where  several  uiiderv'ritcrs  on  a  policy  agreed  to  refer  tlie  several 

nand    of  the  a$)8ured,  it  was  holden  that,  an  they  had   a  Jil?"j{JJi  ^**'" 

mnunity   of  interest  in  the  subject  of  the  insurance,  and 

re  all   uiiderwriterH  on  the  same  {ndicy,  one  stiinip  for  the 

lyinistfi<»Ti  and  one  stamn  for  the  awanl  were  sufficient  (r). 

The  submission,  in  order  that  it  may  }>e  made  a  rule  of  \\'hat  .Sui>- 

iTt  pursuant  to  a  clause  of  consent  for  that  puri)osi%  (post,  Si'n,'2*cT*^ 

84),   under  8tat.  9  «Sf  10   TV.  8,  c.  1.5,  .*.  2(t),  must  be  in  Rule  of 

iting-,   for  a  parol  sulmiission  cannot  be    made  a  rule   of  ^°"^^ 

irt,   even  by  consent  (y) ;  also,  it  must  be  of  some  contro- 

ny  or  nuit,  **for  which  there  is  no  other  remedy  but  by 

rsonnl    action  or  suit  in   equity."     Therefore,   the  court 

ve   refused  to  make  a  submission  a  rule  of  court,  where 

rt  of  the  matter  agreed  to  l)e  referred  (namely,  an  assault) 

d  been  ma^le  the  subject  of  an  indictment  (;).     It  has  been 

Iden  that  the  right  of  real  property  cannot  pass  by  mere 

rard(a);  but  it  is  clear  that  a  conveyance  or  release   of 

ad   may  be   awarded,  if  within   the  tenus  of  the  submis- 

The    submission   should  distinctly  specify  the  matter  of  KomiofSub. 

ntroversy  8ubraitte<l ;  or,  if  state(l  generally,  it  should   be  ;;i"j""'i"** 

of  all  matters  in  difference  between   the  parties. "     VV'here  ciudw. 

I  actiou  is  pending,  it  may  be  "of  all  matt^'rs  in  dispute 

I  the  cause  between  the  parties,"  or  "of  all  matters  in  <lis- 

ate  between  the  parties  in  the  cause  "  (c) ;  the  former  con- 

Ding^  the  submission  to  the  matter  of  tlie  suit  then  pend- 

ig  (</),  the  latter  extending  it  to  all  matters  indifference; 

id  the  costs  being  to  abide  the  event  makes  no  difference (e). 

i  is  now  more  usual,  in  case  of  a  genend  reference,  to  use 

le  phrase  "of  all  matters  in  difference  between  the  parties," 

nd  **of  all  matters  in  difference  in  the  cause,"  wnere  the 

(«t  Simnweil  v.  BurrUget  7  T.  K.  3SS;  which  shall  be  made  concerning  them  by 

■  Barnes*  55.  the  arbitrainrs  or  umpin*,  pursuant  to 

|«)  tSoottmm  ▼.  FarbM,  I  Mvnh.  525;  G  such  BubmlM'on:  and  in  case  ofdisobe- 

MSBt.  171*  S.Cm  dleiice  to  tuih  arbitration  or  umpirage, 

(X)  That  Mctkn  enacts  that  **  it  shall  the  iMirtv  neglecting  or  refusing  to  pcr- 

ad  may  be  lawful  for  all  merchants  and  form  ana  exerute  the  same,  or  any  part 

Mtara.  and  others  desiring  to  end  any  thereof,  nhall  be  subject  to  all  the  ])enal- 

mtnyrcrsy*  suit  or  quarrel,  ouDtrovenles,  ties  of  contemning  a  rule  of  court,  when 

ifts  or  quarrels,  for  which  there  u  no  he  is  a  suitor  or  aefeiidant  in  surh  court, 

titmm  remedy  but  by  personal  action  or  and  the  court  en  motion  shall  issue  pro- 

idc  In  equity,  by  arbitration,  to  agree  cess  accordingly,  which  proceM  shall  not 

hat  thdr  auomisslon  of  their  suit  to  the  be  stopped  or  delayed  in  its  execution,  by 

d  or  umpirage  of  anv  person  or  per-  any  order,  rule,  command,  or  pnKiess  of 

■hould  lie  made  a  nile  of  any  of  his  any  other  court,  either  of  law  or  equity, 

f'a    courts  of  record   which   the  unless  it  iihall  be  made  appear  on  oath  to 

■hall  choose,  and  to  insert  such  such  court,  that  the  arintraton  or  um- 

ffeemcnt  in  their  submisshm,  or  pire   misbehaved  themselves,   and   that 

eondltioii  of  the  bond  or  promise,  such  award,  arbitration,  or  umpirage  was 

mtmntj  they  oblige  thcmwives  respect-  pnxrured  by  corruption,  or  other  undue 

ivdy  to  aulmlt  to  the  award  or  umpirage  means." 

>r  any  person  or  persons,  which  a«ree-  (y)  An0^t  v.  Erarut  7  T.  R.  1* 

Dwnt  wmg  so  made  and  inserti'd  in  their  (:)  n'otm^n  v.   M*Cuitum,  8  T.  R.  520: 

lubBniaikm  or  promise,  or  condition  of  see  H.  v.  Cutethtavh^  2  D.  &  R.  2115:  A.  v. 

their  reapective bonds,  shall  or  may,  upon  Dardtil^  1  Nev.  &  P.  74:  but  see  Baker  v. 

praducfawanaffldavUthereofmadebythe  Ttwrisend,  7  Taunt  422;   1  Moore,  12ii, 

wltneaa  tnereunto,  or  any  one  of  them,  in  2K7. 

the  eourt  of  which  the  same  is  agreed  to  (a)  1  Ra  Abr.  242:  Markt  v.  Marriott 

ht  made  a  rule,  and  reading  and  Hling  the  1  Ld.  Raypi.  115. 

SiM  affldavit  In  court,  be  entered  of  re-  (6)  B1.  (Tom.  Ili. 

cold  tai  aucb  court,  and  a  rule  shall  there-  (O  Smith  v.  Mnllir,  3  T.  R.  G2ft. 

upon  be  made  by  the  said  court,  that  the  (rf)  Maiculm  v.  FnUurioHt  2  T.  R.  044. 

pvtba  shall  submit  to.  and  finally  be  (e)  Id.  645;  2  Saund.  G4,  (7). 
fonfhuieti  by*  the  arUtration  or  umpirage 


_"rf«nii 

pnelad*  one  of  tlM  patiM  fton  ai 

of  MiMNi  wliMrti^  li  tha  IfaMcf  a»ii 

nor  Ud  bdon  Oe  ■iUti^or(f)£  ta^  in  »  m«1 
lefcicnM  WW  "of  an  M&mm  mi  tammm^T    '"" 
tk  pHtH^"  ud,  aftw  tba  mwati  waOm,  t 
orimd  to  psv  •  Mmof  ■marw*-'^"'  *- 
■OB  dne  to  lum  hj  the  vm/amtt 
Iwai  under  the  MMdHMMi  of  ' 
held  that  be  conU  ant  do  •»;  br  the  t 


been  dueiiMd  beim  the  hUMuO).     A  iJ3 
■lUtntian  hj  an  axeentor  or  ■JwriJiOitue'  ia  not  dl 
■n  idnuaoii  of  Mntafi);  but  it  iin^iadly  lac 
■abnuedon  of  the  qaaaUen  whethv  we  exaeirta 
and  if  theartntiatwawaidthBtheehallpajnai 
this  ia  riitnaUy  an  a'waid  thit  be  baa  aMCe  to 
and  be  matt  pay  tt(i).    Wbeie  a  veidiet  la  L_ 
to  aa  avard  or  certificate  on  the  eanae,  e&d  aU 
difference,  the  arbitrator  ie  in  the  place  of . 
litre,  lahonld  find  fitr  the  defendant  onljr  on 
by  him,  though  by  the  temu  of  the  nbmuwion,  if  B 
he  fouod  due  lo  the  pluntifF,  a  Terdict  ia  t     ' 


made  a  rule  of  coort  mar  be  to  thin  effect:  thatt 
do  thereby  "consent  ana  aptc  that  this  their  a 
to  the  arhittBtion  or  umpirage  above  mentioned  ( 
made  a  rule  of  her  majesty's  Court  of  Queeu'i  " 
Westminster,  punnant  lo  tae  statute  in  snch  oue 
provided."  Where  this  clause  mentioned  only  "tl 
without  NtAtine  which  court,  the  Court  of  Conunon  Pla 
allowed  the  submisaon  to  be  made  a  rule  of  that  conrtfaV 
And  where  the  consent  was,  that  the  "awarj"  instean  ■ 
the  "submisMon"  should  be  made  a  rule  of  court,  the  oeal 
held  the  mistake  lo  be  immaterial  (n).  Also,  where  thedMM 
was  conditional,  thus:  "  And  if  the  obligor  stiall  consent  tkl 
this  sulimi-i-<Lon  bo  iiinJc  a  rule  of  court,  that  then"  Ac, 
thi:  vuurt  belli  it  lu  be  mifiicicut  (v^.  It  oeeaiB,  that  the  at 
only  authorizes  making  the  snhmisnon  a  rale  of  OM  mmi^  I 
and  not  of  more  than  one  (j)).  ' 

r  Akeratkm  of  Sulmtution.l  After  a  suhmianon  by  dselt* 
new  arbitrator  may  be  snbstitnted  in  the  place  of  one  of  Di 
original  arbitrators,  hy  consent  of  both  partiea  without  itdi 

...._,  9 Men*    M^  nTcTmO, «.  C 

I.  T»ni>,  ■  T.  R.       WJ  Mfcw  V.  ItoM,  ■KOF.MII 

In)  FMw*.  Win  n,»Wm,m 
m,  U  EM,  llli  Ki  f.  akn*,  ■  Nn.  O  K  iVIIH  > 
AC.  7n:«iidHa  BL  »■:  tmnulv  Jtoi^  il  «» 
E^LiN:  aumt  *,  ■  ia. ut, •^Cm.  _ 

(■I  OtM^  T.  ^%v  1  U.  1«kM 
li  B»T*i.''lti>A,\U.«n.' 
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nxcli  appointment  constitutes  a  new  submimion,  not  un-  skct.  i. 
eal,  incorporating  all  the  remaining  provisions  of  the 
tT  snbmLaBion  ^).  The  remedy  by  action  on  the  deed 
ibmi&sion  vouidy  however,  be  lost  unless  the  substitu- 
"were  also  by  deed  (r).  And  a  recognisance  to  perform 
Kward  of  B.  is  not  forfeited  by  non-performance  of  the 
d  of  C,  vrho  by  consent  of  the  parties  is  substituted 
B.,  by  rule  of  court  («).  The  remedy  in  such  cases  is 
ttachment,  or  action  on  the  award  {t).  The  same  prin- 
9  seem  to  be  applicable  to  other  alterations.  As  to 
idment  of  a  submission  by  rule  of  court,  see  aiUej  1221. 

raoeoftofi  of  Sfdfmissum,  S^x,']  After  entering  into  the  sub-  Revocation 
ion,  and  consenting  that  it  should  be  made  a  rule  of  court,  Jf  n"xj"'*' 
nr  party,  before  the  act  of  3  J(f  4  TV.  4,  c.  42,  might  reeoke  ^  ,'^^.g  ^^ 
mbmission  by  deed,  at  any  time  before  the  making  of  the  the  court. 
rdy  and  before  the  submission  had  actually  been  made  a 

of  court:  and  this,  though  the  cause  was  referred  by 
r  of  iVijrt  JPrfftJf{u);  and  if  the  arbitrator  had  afterwards 
«eded  and  made  his  awanl,  notwithstanding  the  revoca- 
y  the  party  would  not  have  been  liable  to  an  attachment 
i  non-performance  of  it,  (particularly  if  the  arbitrator  had 

notice  of  the  revocation  oefore  the  award  was  made)  (x), 

the  court  upon  application  would  have  set  it  aside  (^); 
could  not  nave  vacated  the  revocation  (z).  Where, 
tedj  it  appeared  doubtful  whether  the  arbitrators  had 
Le  their  award  previous  or  subsequent  to  their  receiving 
ice  of  a  deed  of  revocation,  the  Court  of  Common  I'lcas 
lid  not  stay  the  proceedings,  but  left  the  party  to  plead 
li  matter /wif  darrein  continuance  (a).  The  bond  of  sub- 
Bion,   however,  became  forfeited  by  such  revocation,  and 

obliece  might  immediately  have  sued  upon  it(^);  or  the 
rt  might,  upon  the  rule;  or  upon  tlie  judge's  order  being 
ie  a  rule  of  court (c),  have  ordered  the  party  revoking  to 
f  the  other  **  such  costs  as  the  court  shall  think  reasonable 
I  just,"  according  to  the  terms  of  the  rule  or  order  {d), 
aere  it  appeared  that  the  arbitrator's  authority  had  been 
oked  merely  on  the  ground  that  the  party  could  not  pro- 
«  the  atten<lance  of  a  material  witness  before  the  ar))itrator, 
t  court  refused  to  make  him  pay  costs («).  But  now,  by  the 
f  4  W,  4,  c.  42,  s.  39,  it  is  enacted,  "  that  the  power  and 
;hority  of  any  arbitrator  or  umpire  appointed  by  or  in 
nuance  of  any  rule  of  court,  or  judge's  order,  or  order  of 
tti  PrnUj  in  any  action  now  brought,  or  which  nhall  be 
reafter  brought,  or  by  or  in  pursuance  of  any  submission  to 


A  Hff  T^MMio,  i  Nev.  &  M.  398.  1  Bing.  87,  8.  C 

'}  BnwH  ▼.  Qoodman,  3  T.  R.,  «B:  (:)  Skee  v.  CbJron,  10  B.  dc  C.  489L 

t,  19Sft»  (o)  Low^  r.  Kermndet  2  Moore,  30;   8 

rt  R.  ir.  IMwAmi,  3  Y.  &  J.  101.  Taunt.  146,  S.  C:  and  lee  DUm  v.  Jay, 

^  mwiwr   V.  IThompiDfi,  5  Eaat,  189:  6  Bing.  A15):  2  Moa  &  P.  448,  &  C 


8  Set,  &  M.  aS8.  «6)  tVarburtim  v.  Storr,  4  B.  &  C.  J03. 

m}  8m  Rt*  ▼•  Bmridge,  1  Sfr.  SKi:       (r)  See  Axton  v.  Ceorff9,  2  B.  &  Aid. 


I  wm  Imom  t.  KtrtMie^  2  Moore,  OU:  31»:  1  Chit.  Rqi.  SOl»,  &  C 

rMint.   140.  S.   C:    Grtm  r,  Pote,  0  {d)  See  Skee  v.  Ourm,  10  B.  A  C.  483  : 

IK  443l  4  Moo.  &  P.  198,  &  C.  Morgan  v.  1Vmiam»,  2  DowL  193, 

X)  JfibM  T.  Omrix,  7  Eaat,  608 :  Kit»f  {e)  Anton  v.  Oeotge,  2  B.  &  Aid.  3M:  1 


k,  ft  Tcunt.  452.  ChiL  Rep.  200,  &  C. 

^  dta|pfk«m  ▼.  H^ftam,  7  Moore.  703; 


;>ail':  iviis  n.-sciiulfii  liy  th«  c(nirt{A).  The  stui 
ri'l'iTi'iici'-i  ijf  dvil  iiii>ci'i'diiigs  (mly{i).  To 
witliin  till'  net,  the  referuuco  must  )ic  complrtr^ 
act  does  not  apply  to  arbitntora  appiriiitod  in  ] 
clause  in  a  deed,  that  all  disputes  shall  he  t 
arbitration  of  two  personB,  who  arc  directed 
umpire  before  thej'  proceed,  hut  which  ninpin 
appointed  (it).  The  court  cannot  give  leave 
authority  of  an  arbitrator  after  he  hws  made  an 
they  may,  of  course,  set  aside  the  aivard,  if  tht 
for  it. 

Besides  this  mode  of  revocation  alreadv  t 
'  authonty  of  the  arbitrator  may  be  impliedly  j 
<fea(A  of  cither  party,  or  of  only  one  of  several 
the  award  is  nctualiy  made(Bi),  unless  the  81 
tuns  an  express  stipulation  to  the  contrary(ii 
stipulation  niay  be  inserted  nith  effect  in  an 
ence  or  rule  of  courtfo).  Even  where  a  v( 
milijeet  to  the  award,  the  death  of  a  party  aft 
before  award  made,  is  a  revocation  (^};  unle 
mibmisHion  expressly  or  impliedly  provide  th 
And  where  differences  arose  between  the  ownei 
the  freighters,  (the  latter  having  distinct  ii 
ca^o),  and  it  was  agreed  between  them  that, 
difference  should  he  referred  to  arbitration, 
that  the  death  of  one  of  the  freighters  befor 
only  affected  the  award  aa  to  him,  and  was  ni 
if  I  Srtpoa,  is3t,  (m  su  auwi  v. 

M  StrrDimnr  indnpiniiltUncnTO-   MI:   Okrto  *.  C>b 

culon.  Chii.  Fann,  8S4.  S^i  uf  atdK.    Uaon-VO,  K.C. 


The  Award.  1227 

to  the  others (r).    The  marriage  of  a  feme  sole  party,  after     snrr.  2. 
iabmission  and  hcfore  award  made,  is  in  like  manner  a  revowi- 
tkm  of  the  arbitrator's  authority  («) ;  but  the  bankruptcy  of  a 
aluntiff  may  not(<).      Where  the  rights  of  the  bankrupt 
fearing  passed  to  his  asttignees,  and  the  arbitrator  having  no 

Cwer  OTer  the  latter,  there  consequently  remaining  no  mu- 
ility,  the  bankruptcy  was  held  a  revocation  (ti). 

^peet  of  Agreement  to  refer  on  Riaht  to  Sue,']  An  agreement  EiTcct  of 
to  refer  matters  in  difference  to  arbitration  docs  not  oust  the  ^JJJ^^f  ^t 
ioorts  of  law  or  eauity  of  their  jurisdiction,  and  the  party  to  sue.     ^ 
flicreto    may    commence    proceedings    notwithstanding  (t)  ; 
ftgygh  he  might  be  subject  to  a  cross  action  if  he  has  refused 
io  enter  into  such  arbitration.    And  if  a  reference  l>e  pending, 
nd  it  has  l^een  agreed  that  it  shall  operate  as  a  stay  of  pro- 
osedings,  it  may  be  made  the  subject  of  an  application  to  the 
court  for  staying  the  proceedings  until  an  award  is  made(j^). 


Sect.  2. 
The  Awardy  S^c, 


fneeedtmge  upon  the  Reference, 

1227. 
Jhemrd,  1230. 
■^dargement  qf  Time  for  making 

U,  1231. 


Umpire,  1234. 
Coete,  1235. 

Arbitrator's  Authority,  how  de- 
termined,  1239. 


Proceedings  upon  the  Reference.]  It  is  usual  to  have  those  Proceedingij 
penons  »wom  who  give  evidence  before  the  arbitrator.     For  rJ^ce.  *    ^ 
uSm  purpose,  before  the  recent  act  of  3  S;  4  If^.  4,  c.  42,  if  swearing 
ike  cause  was  referred  at  A7j«  Priiie,  and  the  witnesses  were  witnesses. 
b  court,  each  attorn^  wrote  doum  the  names  of  his  witnesses^ 
kgeiker  with  the  name  of  the  cause,  upon  a  piece  of  paper,  and 
fawe  U  to  the  crier  of  the  court,  who  would  thereupon  swear  the 
WlhWMsesiz),    In  oUier  cases,  the  like  memorandum  was  made, 
tHaiing  also  whether  the  persons  to  be  sworn  were  parties  in  the 
trntBtf  or  only  witnesses.    It  woa  taken  to  the  jttdg^s  chambers, 
9r1o  the  Court  at  Westminster,  and  the  judge* s  clerk  had  the 
toiimesses  sworn,  and  gape  a  metnorandum  to  that  effect,  signed 
K|f  the  judge.    This  course  may  still  be  pursued,   but  it  is 
)iore  usual  to  have  the  witnesses  sworn  before  the  arbitrator, 
Uider  the  ^  ^  A  W.  4,  c.  42,  s.  41.    By  that  enactment, 
t  la  provided,  **  that  when  in  any  rule  or  order  of  reference, 
Ur   in   any  submission   to  arbitration  containing  an  agree- 
iftent  that  the  rule  shall  be  made  a  rule  of  court,  it  shall  be 

M  Fir  tfiree  JuftSoet,  MS.,  H.  183(1.  (x)   Thompmm   v.  Chamoek,    8  T.  R. 

tt|  Ckmmlew  ▼.  WinttahUsy,  b  East.^m:     13B:  HUi  v.  HoOUter,  1   Wib.  12):    Tat- 
Wood,  9  B.jdk  C.  (UO.    tMaU  v.  Grvote,  2  B.  A  P.  131:  Street  v. 

Higby,6\a.iMtt.e\&. 


tf)  Antrtwt   yr.  Palmer,  A  B.  &  Aid.        Qf)  Ante,  908, 


V.  HeU^er,  2  Chit.  43:  but  lee  {z)  See  form  of  thli  memorandum  for 

T.  Wood,  9  a  &  C.  SfiB.  the  jurat,  ChiL  Forms,  069. 
(If)  Marek  t.  Wood,  9  B.  &  C.  830. 
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iiL<lL.i-  Imvc  >till  II  c<wurrfnt  JHtiwiiotioH  W  s«-. 
.'X'tiium-a  I't'C.rc  im  iir)iilriit<>r(A}.  If  tlie  witn 
!!,■-  Ill'  I'NjLiiiiru'il  wilhmit  l«ni]g  sworn,  vet,  if 
(111  tliDt  ui'CdUiit  )w  Hindi-  bvfure  the  urbitnitiir,  I 
not  net  oaile  thi'  nword(r). 
llic  iipxt  nUp  if  to  ubtoin  an  tnipointmetit  fri 

I'  trator.  If  the  cause  liaye  Ifeen  re^rred  at  A*Mi  . 
order  of  Ami  Priutfrom  the  iuu>'>Hate,jf  tie  eaat> 
the  amixg;  or  from  the  eterk  of  Niri  Priw,  if  it 
Lottdim  or  Middlertr.  TAen  get  an  apptnMmti 
from  the  arhitrator,  a»  to  ike  time  and  fiaee  lite  pm 
imfneiufe  am  to  atteud  before  &iin(d)  ;  and  male 
order  ofXini  Prvu  and  ajmoiutment,  nW  wrre  tl 
rite  attOTHej/  :  il  if  uatial,  alio,  at  the  rame  tmc,  (o 
you  pitrjio*e  attenditiff  la/  countel.  If  the  cause  ^ 
liv  rule  of  court,  dram  tip  the  rule  ^eitk  one  of  ike 
if  bif  judg^i  order,  dram  up  the  order,  a*  alrtad 
^  a»  appoiHtuentfiyim  the  arbitrator {d)  ;  aade 
the  rule  or  order  and  amointtntnt,  at  ahore  din 
otlier  ctues,  a  notice  of  tlie  time  and  place  appn 
arbitrator  will  be  sufficient.  Care  must  be  t^ 
onlcrcd  ^ly  the  rule  that  all  procecdiagfi  in 
stayed ;  otherwise  the  refereoce  will  be  no  ita; 
inK8{e'J. 

J-  Koch  party  i»  next  to  fnmiiih  the  arMtntor 
ment  of  his  case,  nnil  a  lint  of  the  witnctiaea  he  tn 
(lui'C,  If  hriefit  have  been  made  out,  and  the  ai 
Rentleinun  of  the  pmfcstuon,  this  is  usually  done 
to  him  one  of  the  nriefii  on  each  »dv. 
Before  the  recent  statute,  there  wns  no  mode 


Proeetdim§9  vn  the  Reference,  1  :i[ 

VMnticmod  in  tmth  ajmement,  or  for  any  jud^,  hy  rale  or  srcrr.  2. 
Older  t4>  be  made  for  that  purpose,  to  coiuinand  the  utt«iidMiUi' 
and  examiiuitioH  of  any  pemon  to  he  named,  or  the  production 
«f  anv  dociinientu  to  be  mentioned  in  Mucdi  rule  or  order ;  and 
the  Ji«cd>edience  of  any  sucdi  rale  or  urder  hIibU  lie  deenuid  a 
eoBten^t  of  court,  if,  in  adtUtion  to  th«  wrvic^^  of  «icli  rule  or 
0ider,  an  amiointment  of  the  time  and  place  of  attendHUcc  in 
obedience  thereto,  »i]y^ed  by  one  at  leant  of  the  arbitratorH,  or 
bv  the  umpire,  l)«fore  whom  the  attendance  is  re<|uireil,  slmll 
MK>  be  wr\'ed  either  t^i^tber  with  or  after  the  service  of  hucIi 
tale  or  order :  provided  alwayn,  that  every  person  whom*  at- 
tendance 9hall  be  »o  rcMinircd,  fsliali  be  entitled  to  the  like 
•onduct-nMiney,  and  jmyment  of  expeusen,  and  for  low  of 
ttme,  as  for  and  upon  attendance  at  any  trial ;  provi<ie<l  also, 
Aat  the  application  made  to  Huch  court  or  jud^  for  hucIi  rule 
•r  order,  nnall  set  forth  the  county  where  such  witnem  ih 
iMiding  at  the  time,  or  natisfy  such  court  or  judge  that  .such 
person  cannot  be  found^;  provided  idHo,  that  no  person  aIiuII 
be  compelled  to  product^  under  any  such  rule  or  onlcr,  any 
writing  or  other  document  that  he  would  not  be  com|x;IKHi  to 

Sioduce  at  a  trial,  or  to  attend  at  more  than  two  connecutive 
iva,  to  i>e  named   in  such  order."     Indejiendently  of  this 
enactment,  as  t^  the  prorluctiun  of  documents,  where  a  de- 
fendant submitted  all  matters  in  diiference  to  arbitration,  and 
tiw  arbitrat4)i-s  nsjuired  him,  in  ])un«nance  of  a  power  ^iven 
tol^m  for  that  puqio^is  to  produce  certain  books  and  i>aperM, 
and  an  attachment  was  move<l  for  against  him  for  not  pn)- 
dacing  them^  the  court  held  that  he  could  n<it,  by  ajfidarity 
brinr  before  the  court  the  fpiestion,  whether  those  books  re- 
lated  to   matters  in  diiference  between   the  [>ArtieH  or  not, 
thouprh  it  was  expressly  sworn  that  the  liooks  merely  related 
to  old  acc^mnts  wliich  had  been  long  since  si'ttled,  and  which 
it  had  been  agreed  between  tliem  should  form  no  ]>art  of  the 
nference,  Y>ecause,  by  the  general  terms  of  the  sul)mission  of 
tU  matters  in  difference,  it  was  left  to  the  discretion  of  the 
vbitrator  to  say  what  were  matters  in  difference  and  what 
Were  not  {h).     iVMerc  it  is  ret/uisite  to  resort  to  the  aJiotc  c&tn- 
fmlewy  proeeedinfj^  the  c^mrfte  is  for  the  attftrm'v  of  the  jHirtj^ 
ienrinff  the  attendance  of  the  mtne/w  to  fay  h*f(/re  a  jmfge  at 
tkamherg  a  memorandum,  ftpned  hjf  the  attontey^  stattHfj  the  ex- 
i$tenc«  ^fthc  reference,  that  the  witness  or  the  prodHcfi<m  of  the 
4o€ume9its  is  material,  and  anne^nff  or  inseiiin(f  a  cf^y  of  the 
wppointment  of  the  arhitrator ;  an4  upon  iohv-h  the  jiidffe  will 
make  kis  order (i)  for  the  attendance  of  the   initness.     Or  a 
ftfO^fon  m€ry  be  made  to  the  a/art,  and  a  rul^e  obtained  for  the 
attendance  of  Hie  icitness  and  prt)duction  of  the  document.    An 
zapointment  in  writing  of  the  time  and  place  of  attcndaihce,  in 
Mdiemte  to  the  rule  or  order  signed  hv  the  arbitrator,  or,  if  more 
than  one,  hy  mu  at  least  of  the  arl^trators,  should  Ite  ohtaincd(i\ 
A   copy  of  ike  order  or  rule  and  appointmnit  shmtld  tht*n  f*e 
wrtea  upon  the  witness,  a  reainmahle  time  l^rfore  that.  apjHjintrd 
for  the  attendanee,  the  originals  being  at  the  same  time  shewn  to 
him,  and  a  sum  sujtcientfor  his  expenses  and  loss  of  time  Iming 
paid  or  tendered  to  him  at  the  same  time.     If  the  witnejss  do  not 

{h)  Athuekle  v.  Price,  4  DowL  174.  (i)  See  Chit.  Fornw.  «S7. 
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Arbitration. 

coni)>ly  with  the  rule  or  order  and  appointment,  he  lUjli 
proceeded  ngainst  as  guilty  of  a  contempt  of  rourt(i).  lueuv 
of  a  refereuce  at  Niti  Prim,  the  witnem  will  not  Iw  jniijwl 
to  an  attachment,  unless  tlie  order  of  Alti  Priiu  hai  bn 
regularly  drawn  up^i). 
I        At  the  time  up|ii)int«d,  the  arbitrator  hean  the  paitiwc 
their  counsel  or  attomiea,  and  heara  the  evidence,  in  the  an 
order  as  at  a  tnal  at  Nut  Prion.     Thero  is  a  clauie,  huw«>« 
in  the  rule  and  order  of  reference,  autburixiiig  the  aftnltata 
to  examine  the  parties  themselves,  on  oath,  if  he  thinki  tt 
and  this  haa  been  bolden  to  empower  him  to  exuniiM  t 
plaintifi'  to  a  ]Hiint  upon  which  no  other  evidence  eooU 
adduced  on  the  other  side(n>).     It  is  entirely  in  (m  diacntl 
whether  he  will  examine  them  or  not{n).     If  the  buIuiuh 
to   arbitration   be  ''  so   that  the  witnesses  be  examined 
oath,"  affidavits  cannot  be  reml ;  and  if  they  are,  the  mi 
may  be  aet  a«de(o).     The  mode  of  conducting  the 
must  in  general  be  left  t«  the  Brbitrtktor. 

Aioard.^  No  precise  form  of  word*  is  necesary  ' 
tute  an  award :  it  is  suffiuent  if  the  arbitrator  expresi  by  iCi 
decisioD  upon  the  matter  aubmitted  to  him.  A  mere  jinpad 
or  recommendatiou  is,  however,  not  sufficiently  deuiive(ril 
Wliere  an  enlargement  haa  been  made,  the  omudon  to  mill 
it  is  no  objection  to  the  award(o).  And  the  some  of  ■  viA 
which  the  submission  required  the  arbitrator  to  t>k*(r^ 
Where  a  cause  was  rcferrect  tv  three  arbitrators,  with  a  pam 
to  them,  or  any  two  of  tliem,  to  make  an  award,  an  »i«rf 
made  by  two  of  them  was  holden  gnod,  it  appearing  thjit  tkt 
third  had  notice  of  the  meetings,  &c.(ia}.  When  the  mM 
U  made,  the  arbitrator  gived  notice  to  ^e  ottomin  of  ibt 
parties  that  it  is  ready,  and  that  each  of  them  may  hm 
his  part  on  the  day  therein  specified,  on  payment  of  4( 
expenses.  This  notice  is  deemed  the  publication  of  >>* 
award  ;  and  it  is  so,  according  to  a  deci&i<m  of  the  QoteiA 
Bench,  though  the  arbitrator  demand  unrcfflsoniible  chaiguff); 
but  this  has  been  doubted  in  the  Common  PleBs(ii).  WW 
an  award  purports  and  is  attested  to  be  published  on  ■  n^ 
tain  day,  tlie  court-will  presume  it  to  have  been  pabUM 
on  that  day,  without  any  positive  affidavit  to  that  el[iHi(r). 
After  the  award  is  deliTered{i),  or  after  notice  gi*en  by  0» 
arbitrator  of  its  being  ready  for  deliverr(^),  nomistduin* 
material  part  of  it,  as  in  the  calculation  of  tignrea,  or  in  Ibi 
sum  awarded,  &c.,  can  be  corrected(^),  unlesB  with  tb*  tM- 
sent  of  both  the  partieafo) ;  but  It  seems  that  a  mistake  in  ■ 
immaterial  part  may  (ft  V     An  alteraliou  of  the  award  b/llw 


Enlargemeni  of  Time.  1  -^  ^ 

'bitrator  after  his  authority  is  at  an  end  is  the  same  as  if ^'^1  ^'  _ 

lade  hy  a  stTaneer,  and  the  award,  if  legible,  will  stand  as  it 
iginaUy  w^8((;).  As  to  the  form  and  contents  of  the  award, 
»poUy  1239  to  1250. 

The  award  is  engrossed  on  .35«.  stamp  paper,  and  signed  by  stamii. 
le  arbitrator  in  the  presence  of  a  witness.    If  it  contain,  how- 
ror,  90  oommon  law  sheets,  or  upwards,  (of  72  words  each), 

rcquirea  an  additional  stamp  of  26s,  for  ever^'  15  sheets 
boTe  the  first  fifteen (cl).  It  is  usual  to  make  out  the  award 
B  stamped  paper  for  the  party  in  whose  favour  it  is  made, 
nd  to  give  copies  merely,  upon  unstamped  paper,  to  the 
thers ;  luilees  tne  latter  require  originals  signea  and  stamped 
I  above  mentioned  («). 

Sometimes^  however,  to  save  the  expense  of  the  stamp  and  Certificate  of 
lie  award,  a  verdict  is  taken,  subject  merely  to  the  certificate  Diunii^*'in- 
f  an  arbitrator  as  to  the  amount (/).    And  this  certificate  J"**®' 
my  be  given  even  after  the  assizes^  and  after  the  return  of    * 
be  process (^),  though  no  order  of  Nut  Pritu  has  been  ob- 
tmed(A). 

Emltuyemeni  of  Time  M  making  t*.]     If  it  be  necessary  that  ^^".Jyp^* 
^  Ume  limited  for  making  the  award  should  be  enlarged,  the  ^i!l^itf' 
rhkrator  may  enlarge  it  as  a  matter  of  course,  if  a  potoer  be  By  Arbitn- 
wa^  him  for  that  purpose  in  the  suomissum  or  order;  but  tor. 
liiee  should  be  given  to  the  parties  of  his  having  done  so, 
lierwise,  it  seems,  the  court  will  not  grant  an  attachment 
r  disob^ience  (t).    Such  notice  may,  it  seems,  be  given  by 
irol  at  the  time  of  serving  the  award  on  the  defendant,  and 
aoaanding  its  performance  (j).    The  mode  of  enlai^ng  the 
me  in  this  case,  however,  depends  entirely  on  the  terms  of 
\»  submission  or  order (X).    The  fact  of  enlargement  need 
yt  be  stated  in  the  award,  but  it  is  convenient  to  do  so  to 
>Tiate  the  necessity  of  an  affidavit  of  the  fact(/).    As  to 
ilaEgement  by  an  umpire,  see  post,  1235. 

If  no  such  power  was  given,  but  the  parties  on  both  sides  By  consent  of 
wuemt  to  the  time  being  enlaived,  then,  if  the  cause  be  re-  **»"***• 
iiTed  at  Nisi  PriuSy  or  by  a  judge's  order,  or  if  the  submis- 
on  contain  a  clause  of  assent  that  it  he  made  a  rule  of  court, 
v6  time  is  enlai^ged  thus: — Move  to  make  the  order  or  submis- 
«H  a  rule  of  court;   draw  up  the  rule  with  the  masterSy  and 
wve  a  copy  ^  it  on  the  opposite  attorney;  get  motion^papers  (to 
nlarge  the  time  for  making  the  atcard)  signed  by  the  counsel  of 
Mck  por^y  and  take  them  to  the  masters,  who  will  thereupon 
'r»t9  up  the  rule  (m) ;  then  get  another  appointment  on  the  rule 

(c)  Hmtna  V.  Atmilfy.6  Fast,  309:  ice  (/)  HUton  v.  Hopwond,  1  Marsh. 06. 

IV«i9  ▼.  AvfeM,  1  C.  a  M.  A33.  (J)  Dodiington  r.    BaUwmrd,   7   Dowl. 

1^  55    G.  3,  c.   184.    See  Goodmm  r,  64o. 

%peaff.6 Taunt  178;  1  Marsh.  535.8.  a.-  {k)  See  Reid  v.  Ftyatt,  1   M.  &  Sel.  1: 

Iwrf   T,   Emermm,  A  Ncr.  &    M.    99.  Doviat  v.  Tom.  1 A  East.  97*.  Patim«  v.  ilso- 

Vhat  ii  ao  award  within  the  act,  see  Jebb  kle,  1  Taunt  MD:  Barrett  v.  Panv,  4  Id. 

r.  JTXfaniMfi.  1  M.  ar  M.  840.    As  to  SSH.    A  submission  bjr  which  an  award  U 

he  cnnsamwnKS  of  a  wrong  stamp,  see    to  be  made  on  or  haon  the day  of 

laitf.  1947.  .  or  any  other  day  to  which  the  sub- 

(«>  Sae  fSonns  of  awards.  Chit  Forms,  mission  may  be  enlarged,  is  a  general  au- 

08  to  074.  thority  to  be  executed  in  a  reasonable 

if)  awiar  T.  Ym$e$,  5  DowL  SOI,  per  thne.    {M*Ikmghaa  v.  Aoberfson,  8  Y.  & 

nrte,  B.  J.  11 : 1  Moo.  &  P.  147.  S.  C) 


Ur)  Aritar  T.  Ytatoff.  ADowL  991.  (f)  Geor^B  ▼.  Laude^,  8  Bast,  13. 

ifk)  Tomm  V.  Hawktt,  9  Per.  &  D.  848.        (m)  See  form  of  ruk,  CYiil.  ToRomQIR. 
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1232  jbhiirmimu 

Roos  IT  from  the  arfntratCTy  tmd  aerde  a  ragf  ^  Ms  rmle  w»d  gffpow^ 
^^"^  "■  numt  on  tAe  oppariie  atiamty.  Where  the  csuae  »  refcifrf 
under  a  rule  of  court,  and  the  parties  thu»  coiHent  taut 
enlargement,  ffft  the  moiion-papers  signed  iy  «Mmarf(a);  *«f 
«!/>  Me  n«/^,  and  »erm  a  copy  of  ike  nde  mmd  mppew^mf,  m 
abcre  directed »  _  ^ 

In  all  other  eases  of  comenl,  a  comeBt  in  writii^  Vy  ut 

parties  will  be  sufficient  (o),  unkw  the  Mtbnirmioa  yt^  bj 

deed,  in  which  case  the  consent  muat  be  by  deed,  if  H  fa 

intended    to   retain  the  remedy  by  action  ob  the  m^am 

deed  (jp).    And  even  where  the  sabmiision  u*  by  dew,  ■ 

agreement  to  enlarge,  indorsed,  (and  stamped  with  an  m^ 

nient  stamp),  will  be  sufficient  to  make  an  award  withm  tM 

enlaraed  time  enforceable  by  attaehment  (9)*    The  time  wf^ 

also  be  enlarged  bv  altering,  re-exeenting,  and  re-^anpiig 

the  arbitration  bon J:*  (r).    An  enlaigement,  in  genend  M% 

virtually  incorporates  aU  the  tenna  of  the  orifrinal  subuuMig 

and,  among  the  rest,  the  agreement  that  tJbe  sabmisiiioa  ihMui 

l>e  nmde  a  rule  of  court  (*).  ^ 

ry  the  Court      If  no  such  power  wa*j  given  to  the  arbitrator,  and  oae  rf 

r  a  Judge,     ^jj^  parties  would  tioT  coneeui  to  the  enlargement  of  thetni^ 

then,  previously  to  the  3  iSf  4  TV.  4,  c.  4i,  #.  39,  there  w»do 

nif »de  of  enlarging  the  time ;  and  this  is  still  the  ease  wha« 

the  submission  i;j  not  by  rule  of  court  or  a  judge's  order,  sad 

does  not  eoutain  a  consent  to  make  it  a  rule  of  ci>urt.    ^o▼» 

however,  bv  that  act  (r),  in  casje  of  reference  by  rule  of  romi» 

order  of  yun  Pnttgy  judge's  onler,  or  submi!«»ion  coDtaiiing 

an  fiirreement  that  it  shall  be  made  a  rule  of  c«»urt,  a  powis 

givvn  to  the  court  or  a  judge  to  enlarge  the  time  forniakimr 

tlie  award,  although  one  of  tho  parties  refuse  his  assent  to 

sueli  enlargement.     The  enactment  is  general,  as  to  the  power 

of  the  etiurt  or  a  judge  to  enlarge  the  time  for  making  in 

award  («),  and  it  seeins  thu(  the  time  may  be  thu*  enlaiwd, 

whctJier  the  arl>itnitor's  authority  has  been  revoke«l  er  act, 

and  altliough  the  sul)mi««siou  contains  no  power  to  enlarge  the 

r>riy:inal  tei-ui  (.1 ).     And  even,  it  shoukl  seem,  if  the  fartif» 

submitting  stipulate  expresiilv  that  no  award   i*  to  be  niade 

afttT   the  period  mentioned  in  the  subniission,  they  cannot 

*lepnve  the  court  or  a  judge  of  the  jurisdiction  gi%en  by  this 

enactment  (y).      But,   where    an    arbitrator,    with    power  to 

eiilai^je  the  time,  intentionally  allows  it  to  expire,  the  fonrt 

Jia**   110   power   under  this  statute  to  com^iel   the  parties  to 

pn«r(d(c).      77t«  apffliration  for  thig  eularpem^nt  tAen/d  he 

iiuulr  f,y  in<ttion  to  the  t\,nrt^  {the  rule  in  tk^  firM  iuitanet  itvfQ 

tit  shfw  cauifcY  or  hw  summouA'  before  <i  judge.     An  ex  parte  ruW 

or  order  would  be  bad  (a). 

atlrV^S^.i?*"*^  '^'  ^'•**«>«*.  5  B.  &  r.        {t>  Amim,  1*3*,  IMIL 

122:,.  •  ^•"**^'*'  3  ^ .  i  J.  KH.  113:  .n/?.        ij,.  For  the   ftummmiB  and  onkr. 
(7>  Remutx-    -rt .  „  Chit.  Ftonra,  «». 

aKJ.       "'^'"^-   ^htlpotl*,  MTWI.&  Y.    ft51;3Scott,!K»;5 


.    nmfma   &iut   nnlfl 

Chit.  Fbnra.  «RH. 

V.  PtnKWI.  7  DmrL  Ok 

Sfodbws  i  BWw.  N.  C. 

5  DowLSi:  2  Uu«fi»k  k 


Enlargement  of  Time  for  Award,  1233 

A  power  to 
by  the  ordc  r 
given  to  the 

•wud,  until  such  ulterior  dav  as  he  shall  H]>i)oint  in  writing  ArbHiator. 
Older  his  hand,  to  l>e  indorsed  on  that  order,  and  the  court,  or 
a  judge  thereof,  sliall  order  it  is  nei'esuin',  at  all  events  liefore 
nakixig  the  award,  if  not  liefore  tJie  time  limited  for  making 
the  enlaigemeDt,  to  obtain  a  judge's  order  ratifying  that 
alugemeiit,  otherwise  the  awanl  %vould  lie  \yQAlh).  In  a 
lomewhat  similar  case,  however,  it  was  held,  that  the  judge's 
crier  might  be  obtained  after  enlai^ement  by  the  arbitra- 
t8r(e).     A  general  power  to  enlargi;  is  sufficiently  exercised 

J  appointing  a  subsequent  day  tor  a  meeting  in  the  presence 
the  parties  ((/). 

An  objection  that  the  time  for  making  an  award  has  not  ProcrcdinRs 
km  duly  enlai^ged,  is  waived  by  proceeding  in  the  reference  Ji^JJ'JJ."j  h,^ 
vrith  a  knowledge  of  that  fact(f).  In  some  cases,  where  a  been  omit tnu 
terdict  has  been  taken,  subjei't  to  an  award,  or  to  the  amount 
>f  damaffes,  and  the  arbitrator  has  accidentidly  let  the  day 
flaw  without  making  his  award,  imd  the  defejidant  will  not 
consent  to  the  time  l>eiug  enlai^ed,  the  court  will  grant 
iberty  to  the  plaintiff  to  enter  uj)  judgment,  and  issue  ex- 
Kiition  forthwith  for  the  whole  amount  of  the  verdict,  unless 
ihe  enlaf;gemeut  l)e  consented  to  {f\.  In  another  case,  where 
i  Terdict  was  taken  for  the  plaintiff  for  dainages,  subject  to 
Jie  award  of  an  arbitrat/ir,  and  the  arbitrator  having  omitted 
M>  make  ^e  award,  without  any  fault  on  the  ptirt  of  the  de- 
Eendant,  the  court  refused  to  allow  judgment  to  be  entered  for 
the  plaintiff,  and  held  that  the  cause  must  go  down  to  trial 
^gain  (g)»  And  where  there  is  no  verdict,  and  the  time  has 
been  intentionally  allowed  to  expire,  notwithstiuiding  the 
atbitrator  had  power  to  enlai^e  it,  the  court  has  no  power  to 
compel  the  parties  to  proceed  (A).  In  some  cjises,  where  a 
verdict  has  l>een  given,  the  venlict  (tliougli  not  entered  on 
the  record)  must  be  got  rid  of  before  the  cause  can  be  tried 

Xin,  and  a  seconcl  verdict  obtained  before  the  first  is  got  rid 
la  irregular  (i).  The  proper  mid  regular  course  is  to  a])ply 
to  the  court  for  leave  to  re-try  at  the  next  assizes,  notwith- 
standing the  former  venlict  {j). 

It  may  be  here  observed,  that  where  a  verdict  is  t^iken,  No  Rniarge- 
sabject  to  the  certificate  of  an  arbitrator  as  to  the  amoinit,  2IJSin'r2w  of 
with  or  without  an  order  of  NiH  PriWy  he  is  not  confined  to  CcrUflratc. 
the  time  before  the  return  of  the  jury  pn)ci>s8,  but  may  certify 
at  any  time,  and  no  enlargement  is  necessary  (k). 


(M  VFimmmr.  WaOU,  Ml  B.  ft  C.  107:  vvrifyinc  the  rart  by  afllilarH. 

ritv  rermi,  Le/if/ftt  ▼.  FMnv,  S  Dhag.  sE&S;  (/)  T^jyAir  v.  Grripity,  2  B. fr  Adol.  774: 

J  M.  *  fieL  eSUl  WilkifMon  v.  Time»  4  Dowl.  37. 

le)  ItaU  ▼.  FrvaH,  1  M.  dr  Svl.  1.  tjr)  H»te  v.  pMWim,  2  Moo.  &  Scott, 

ftf)  Bmrlep  ▼.  Sttrmt,  4  Dowl.  770.  107 :  9  Bing-  S»«  IM,  S.  C  :  Dm*  v.  Saun- 

Mt  B^nmreU  y.  Ifiiumsn.  3  Dowl.Mtt;  dm,  3  H.  H  Ad.  783,   where  there  wai 

1  C^  M .  ^  R.  035.  S.  C:   lAMwmr  v.  negliscncc:  Uttoper  v.  jibrtihaiiu,  4  Moore. 

IfLifiwi.  1  Y.  &  J.  Ifi :  Re  Hirk,  S  Taunt.  3,  where  the  arbitrator  died :    and   fee 

eD4:  Umtmm  v.  TrowtTt  R.  &  M.  17:  Ijeg-  Eeanif  v.  DaritsM,  3  l)owL  7Sri. 

iPett^.  Kmi^,  3  Moo.  ft  P.  021;  S  Bing.  [h)  IkmJonrt  v.  Powdtt  7  Dowl.  53!Il 

aa*,  S.  C:  HmUett  T.  HqIMV,  7DowL  3HI:  (ii  HmU  v.  Himtr,  4   M.  &  W.  S4;  6 

pe«r,  I85k.    It  fcems  fo  be  hi  general  un-  DowL  S90,  S.  C 

CO  auue  an  anlargcment  on  the  \j)  Per  Ahkrmm,  B..  Id.  88:  Baker  x. 


Dkc  of  the  award  HSmrge  v.  lAuaUif,  8    Onmretl, !  Hodget,  llfil. 

Caat,  131 1  It  l«,  however,  convenient  to      (*)  Sutter  v.  Ymtee,  A  Dowl.  S9I:  Toma 

dofo,  in  order  to  obviate  Che  neeeMity  of   v.  Hawkee,  at  Per.  ft  D.  S48. 


Rsa- 


Dmpir^J  Where  ■  matter-ia  nAned  to  two  at  hmr  wU- 

Uon,  it  u  unul  to  piorUa  in  the  agibnissioD,  that  It  tlw 

bitntm  riudi  not  ■giM  ^«a  ih^^vmud  Wlbn-  •  tint 

npiM  diaD  tw-WBoiuUd,  liv  «haK 


arbitnton 

tbenin  qteeified,  ma 

Kwud  the  paHiM  alMll 


(whidi  k  nmA  Om  fRfrmbU  iiiud«),  or 
SMnin  glT^aMnNvio^point  unefw^ 
"ha  atCitntas  ina<r  ^ppanl  tbi 
iAn-  a*  tfne  limited  fbt  Hm 


fcrthenmpmtonBeUivinlnigBff);  ^id 
«T«d  bcfim  thay  havs  IliiiiiaiifiM  (Hand  ■* 
tlimof  the  nutter  nbtrcd  la  tiMn,  mn  t 
(ion  only  give  power  to  ^P""'"'  '"  ' 

Where,  by  the  terma  of  a  n 
umoint  an  uinpin*  praTiooilf  to  their  I 
nderetioQ  of  th»  matten  ittaed,  and  t. 
before  a  cert^n  day,  or  andk  time  aa  dtav  Old 
any  two  of  Uiem,  ihonld  ^^olnt;  and  the  n 
^pmnting  an  umpin^  onla^ad  tba  tisw  far  a 
ftward,  and  afterwanb  haM  a  nteeting  nt  wi*-^ 

attended ;  the  Court  of  Common  Pleaa  hdd,  t -aa* 

beins  awan  of  thcae  &ata,  and  haring  afterwaida  anHl 
could  not  now-  make  any  objection  on  tlie  ground  of  th«  a 
Uigpment  of  the  time  baring  been  made  before  the  qipobit'  1 

The  appointment  of  the  ampire  must  not  be  deeidrd  Vf 
'    chance;  and  wh^ro  the  umpire  was  clioeen  by  lot,  the  e«ot 

set  aiude    the  award  on  that  account  (o).     F   "  ' 

ticular   circumstances,  such  am  appointment 


I  that  account  (o).     But,  undtf  pa-   I 
-  -.  h^  been  Ul  ] 

.--  -- ^— _, —  ..   Je  between  two  e 

cli^ble  persons  (/>);  and  it  would  be  so  if  the  parties  ai 


good,  where  i 


uployed  to  decide  between  two 


to  It,  with  a  kuowiedn  of  all  the  circiunstancea  _ 
the  choice  was  ina(le(^);  but  not  otherwise  (r).  Andae«a- 
sent  by  the  attorney's  clerks  on  both  sides  is  not  Bnfficicnt(«). 
-  Althoug:h  the  office  of  arbitrator  is,  in  general,  detenmned  ij 
'  l]>eappaiiitmenturtheumpin-(f),yet,ifthearbitnb]m^p(bd 
fin  umpire  who  tvfiiscs  to  act,  tliey  may  aflerwarda  afwiit 
another  (h);  or,  if  they  join  with  the  umpire  inhis^^>pnlg^ 
It  18  only  durplusBBv,  and  will  not  vitiate  the  instrunieat(*> 
J t  ftJJuw^  however,  from  the  fact  of  the  srUtraUn'B  aathaDlJ 
iH-in;  determined  by  the  appointment  of  an  ampire,  that  tM 
cwaiJ  cannot  properly  be  made  in  part  by  the  arititraton,  aad 


PT.»IIl4«I. 


'        — .'C»i».f.*ea»!j* 
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w  to  the  other  part  by  the  umpire  (y),  unleus,  indeed,  there  l>e     skct.  2. 
an  express  provision  for  the  purpose  (z). 

The  umpire,  instead  of  examining  tiie  witnesses,  &c'.,  him-  ExMnination 
lelf,  may  receive  the  evidence  from  the  arbitrators,  unless  the  »>f  Witnewjw. 
nrtiesy  or  one  of  them,  object  to  such  a  course,  and  re<juire  ^  ^"  ^' 
urn  to  examine  them  himself  (a). 


The  umpirage,  like  the  award,  must  be  ready  to  be  delivered  Umpiri^e 
within  the  time  limited  for  it.    Where,  hy  deed  of  arbitration,  "HXi^y^'!"^ 
dated  the  IH  ofJttue^  the  arbitrators  were  to  make  their  award  t 


uiie. 


oa  or  before  the  1^  o/Octobery  with  power,  in  case  they  should 
aot  agree  in  making  their  award  within  the  timt;,  to  appoint  an 
umpire^  and  his  award  to  be  binding,  so  as  it  were  made  within 
Kr  months  after  the  date  of  his  appointment ;  and  the  arbitra- 
on  appointed  an  umpire  within  the  time  allowed  to  them, 
rho  made  his  umpirage  within  six  calendar^  but  not  within 
is,  lunar  moutlis  of  his  appointment,  the  court  hehl  that  the 
iinpirage  was  ill  made  {b). 

In  a  case  where  tlie  arbitrators  were  to  make  an  award  by  Enlargement 
•Ofch.  August,  or  such  other  day  as  they  should  a])point,  and  of  Time  by 
n  case  they  disagreed  an  umpire  was  to  decide  by  the  2(>th  "*^  '*' 
September,  or  such  other  clay  as  he  should  appoint ;  the 
irbitratoTB  eulai^ed  their  time  to  the  1st  November,  and  in 
)ctober  gave  the  umpire  notice  of  their  l)eing  unable  to  a^ree; 
lie  umpire  had  previously  (on  17th  September)  enbirged  his 
ime  to  Deceml)er,  in  which  mouth  he  made  his  award ;  and  the 
rourt  held,  that  such  award  was  goo<l,  inasmuch  as  the  power 
>f  enlaigement  by  the  umpire  was  not  suspended,  until,  by 
'he  final  disagreement  of  the  arbitrator,  he  l>ecame  empowered 
to  decide  upon  the  case,  and  that  the  noH-agreement  of  the 
irbitrators  was  sufficient  to  authorize  his  interference  to  en- 
lai^e  his  time.  The  court  also  held,  that  notice  of  the 
enlargement  by  the  umpire  was  sufficiently  given  to  the 
defendant  by  a  verl>al  intimation  at  tlie  time  of  serving  the 
award,  and  demanding  performance ;  and  tliat  the  non-agree- 
ment of  tlie  arbitrators,  so  as  to  authorize  the  umpire  to 
interfere,  was  sufficiently  notified  hy  its  apiiearing  on  tne  face 
of  tlie  award(f;). 

K^  stamp  is  ivquisite  to  the  appointment  of  the  umpire (r/).  sumiw. 

fJo$tJt»']  Where  there  is  no  cattse  in  catirty  the  award  as  to  c!o«ts. 
costs  depends  entirely. upon  the  terms  of  the  submission;  if  wiicre there 
the  Buhaiiasiou  give  the  arbitrator  no  authority  as  to  costs,  he  ^  ""  ^'*"<^ '" 
cannot  award  them(f).    But  where  authority  is  given  to  liiiu    °^"  ' 
upon  that  subject,  he  may  onler  either  imrty  to  pay  the  costs, 
or  each  to  pay  a  moiety,  unless  the  submission  nrquii-e  that 
the  costs  abide  the  event;  or  if  the  award  )>c  silent  its  to  costs 
each   party  must  pay  his  own  costs,  and  tlie  costs  of  the 
reference,  equally. 

Where  there  is  a  cause  in  couf-t,  the  awani,  as  to  the  costs  where  there 
of  the  r^erence,  dejiends  ui)ou  the  terms  of  the  rule  or  order  court*"**  *" 

{^)  'mat  V.  S»umUir»t  A  Price,  (113.  (c)  Daddinfiton  v.   Bailwant,  7  DowL 

(C)  Ptr  Wood.  B..  TuUU  r.  Smmder»,  9  CAiU 

Price,  019:  Me  Heoffteriitgfwi  V.  ReMnMri,  (d)  Rmtladgv  r.    Thnmton,  4  Taunt. 

7  DowL  198.  7IM.    See  the  form.  Chit  Forms,  6O7. 

ml  Hflf/ V.  Ijmrrmce,  AT.  R.M9:£otf.  («)  Sec  Candler  v.  VnUer,  WllleH,  64: 

I»I8'  Rf  Tumno,  9  Nev.  dr  M.  .Itt:  Twv  Bell  r.  BeUmm,  2  Chit.  Kep.  157:  Firth  v. 

•Mrf.  V.  T^mmorf.  Id.  335,  n.  Rebimmm,  1  B.  dr  C.  277:  Ke  Kmdrick  v. 

<6l  Ite  Swfit/tvtl,  6  M.  &  SeL  226.  JUieJw,  5  Dowl.  OO. 


tmder  which  the  oaiue  la  nfKnA;  mi  If  fb»  nda  «« 
give  the  arbitrator  DO  BwthMi*|f  m  to  Mata,  b«  a 
thun(/).    But  i^  bj  tfM  nk  w  oHar  of  Fefem    .   _ 
(soMtW^)  ore  ta  aliua  tli*  Wl>  Aia  inclailw  the  n 
the  refetvnce,a*  wdlMtbaMitoMlbecaBat(d}. 
roll}',  the  costs  of  the  rdhwat  «•  aMts  ia  the  m 
^  refereaoe  is  icdalf  af  tW   iHttan  in   dUi^U*  ■ 
M!tio>(A).      But  tUi  i^  k  mWn  otherwLw  «bcn  « 
Hwtt«ra  aot  in  tJw  cMUt  m  ninMd(t).    And  ia 
wliBK  all  mattara  ia  JilTiii  wii  nwa  laltorad,  ftSMM  tk 

of  tha  oettm  ot  rait,  wUA  ttan  to  aliUa  th '^ 

■rbitntloii,  iHlikeaMHOTMirtke  aaHa  te4 
waa  decided  that  the  uUtntar  hsi  na  p»w«r  « 
the  nfa«we»  and  0«K  C.  J^  ihi»*iJ,  lajM^Ji 
•"Tha  aabataMM  of  tha  cwM  dtod  Mk  tiMi  «&M  ywt 
•B»ad  that  the  MUtntor  ihaU  |^n  wMa  seneml..  . 
extend  to  the  coata  of  Aa  rabnaM,  aa  «d  w  to  Ummi  «f  d 
■Bit}  bat  tbm  wm  a»  «eh  lyiwiiiH  tevr"  it  ii|  hn 
e*er,  parfectly  clear,  Ikat,  lAaM  a  ai  ~       '       *  " 


VafiMl 


nfereni:«(it)i 

reference,  but  did  not  tpediy  tbe  ralii«  Iba  Canri  «(( 

Pleu  also  hdd,  that  it  mi^t  be  aaoertamed  b j  tba  ~ 

tar;(/);  uid,  in  otlier  case^  where  the  mn  wm 
that  court  held,  ihot  It  %ra«  euiDinabk  by  the  ofie^  «f  lb 
court,  who  THi)(ht  reduce  it  if  he  thought  it  exoitilMl(B^ 
If  each  part)'  b«  ordered  to  repay  a  moiety  of  the  euti  ol  IM 
reference,  une  of  them  may  pay  the  entire  anm,  in  ari«t> 

El  the  award  from  tlie  arbitrntor;  and  he  uay 
ve  the  aame  roint'dy  Hgainst  the  other,  if  he  T«n._  ..  .  . 
his  moiety,  as  he  would  have  for  the  Don-perfomuaee  rf  af 
other  part  of  tlie  atvard(n).  In  practice,  howevw,  ia  mIb 
to  obviitte  all  <|nestiou«  upon  this  point,  it  is  nau^  h  it 
award,  to  order  tlie  party  in  whose  favour  llie  awaid  ie 
to  nay  (he  entire  Kotia  of  the  award  in  the  fint  hriail 
and  then  ttiat  the  other  party  shall  repay  him  a  taMjm 


ButBJ 


I  ttiat  the  other  party  shall  repay  li 
o  the  costs  of  the  attioti,  the  arbitrator  i 


either  party  to  pay  them,  olthoogh  no  e^rev  Hlhonl 
been  given  to  lum  upon  that  nibjeet  hy  the  rale  ar  gnn* 
reference  {p).  But  if,  by  mieh  rule  or  order,  tha  «Mli  W 
"to  abide  the  event,'.'  the  orbitintor  cannot  msmim  Mf 
discrt-'tion  in  the  awarding  of  them,  or  even  in  fixb|  Ihtv 
(/)n>a  T.  roNhm.  I  a.  k  c.  (77:   aia  v.  Hiam,  i  chfc.  b«^  mm  ■■* 

nwvT.  7  Tumt'lISi  I  'Uinh,  K*.  ».      'm  Wf*Mt.  ftov.t  Taa*.IB 


\K.llAifl'MMMdv.TWas>a«M,Wli    Bi(% 
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[f),  nnlen  rach  discretion  be  neoefleary  for  pro-  Skt.i. 
indLcating  upon  aU  the  matters  referred  (r) ;  and  the 
ho  would  have  been  entitled  to  ordinary  (s)  costa  if 
an  had  proceeded,  shall  be  entitled  to  them  under 
rd(^),  and  to  the  same  amount,  and  under  the  same 
ianoes;  and,  therefore,  if  the  defendant,  from  the 
of  the  damages  awarded,  would  have  been  entitled  to 
nggestion  on  the  roll  under  a  court  of  conscience  act, 
iet  for  the  same  amount  had  been  given,  he  shall  be 
to  coats  under  the  avrard;  and  the  same  where  the 
'  is  awarded  no  more  than  what  is  paid  into  court («). 
ere  a  plaintiff  in  trespass  would  bo  entitled  only  to  as 
oats  as  damages,  he  shall  have  no  more  unaer  the 
>)•  And  the  arbitrator  need  not  notice  the  costs  of  the 
here  they  are  to  abide  the  event  (w).  In  such  a  case, 
vard  amount  to  a  iegal  termination  of  the  suit,  each 
,  in  general,  entitled  to  costs  on  the  issues  on  which 
teda^x).  If,  on  the  other  hand,  it  do  not  amount  to 
«rmmation  of  the  suit,  and  be  partly  in  favour  of  one 
id  partly  of  the  other,  neither  is,  in  general,  entitled 
ly)*  In  some  cases,  however,  as  where  several  actions 
rred,  the  submission  provides  that  the  coats  shall  abide 
it  of  each  (if).  If  all  in  fevour  of  one,  he  is,  of  course, 
.  eaae,  entitled  to  costs  (a).  It  should  be  observed, 
r,  that  the  award  does  not  of  itself  entitle  the  party  in 
iavour  it  is  made  to  costs  allowed  by  particular  statutes, 
ict,  nonsuit,  or  other  specified  mode  of  termination  of 
•,  unless  the  arbitrator  nas  and  exercises  tiie  power  of 
i;  the  suit  to  be  terminated  in  that  particular  tnode(b\ 
an  a  defendant  in  replevin  is  not  entitled  to  double 
nder  II  G^.  2,  c  18,  on  an  award  made  in  his  favour 
dance  of  a  reference  before  issue  joined  (r\  And  the 
mnot  award  costs  to  a  defendant  where  tne  plaintifl^ 
aference  before  issue  joined,  has  been  awarded  an 
.  less  than  that  for  whi^  he  had  arrested  the  defend- 

n  the  cause  goes  off  upon  an  ineffectual  arbitration,  Cosu  in  Ca« 
ilkerwards  tried, costs  are  allowed  as  upon  Aremanet{e),  ^£^S^ 
lere  a  cause  was  referred  at  Nisi  Prius,  and  the  award 
1  was  afterwards  set  aside,  and  the  cause  tried  again,  it 
kly  that  the  party  ultimately  succeeding  was  not  en- 
o  the  costs  of  the  first  trial  (/)  And  where  a  cause 
erred  before  trial,  and  the  reference  proving  abortive, 
se  was  afterwards  tried,  it  was  held,  tnat  the  successful 


▼.  fiMnfe,  6  Dowl.  QRS.  (w)  Jurp  v.  Gra^mm,  1  C,  M.  6c  R. 

«•▼.  M*QnK9r,  1  Per.  &  D.  372.  ASSt  Cravmm  r.  Jupp,  Id.:  Spiry  v.  Wtb- 

Ovntp  ▼.  BtOkr,  1  B.  &   A.  «(«r,  2  DowL  46. 

r  ▼.  il«<0k,  4NeT.  &  M.  466.  <jr)  tkuAmw ▼.  RMnman,  1  Scntt,  M4. 

meitHiite  Archway  Com/anp  v.        (p)  Yatea  v.  Knight,  2  Bing.  N.  C.  277. 

.  &  AkL  BtfJ:  Boodk  v.  Davies,       (s)  Jonet  v.  Pmoell,  6  DowL  A8X 

M.  788.  (a)  See  Aainfo  v. MUb.i  Btaig. N. C.24f). 

Mm  ▼.  amrrOt,  t  Dowl.  ^4.  (6)  Per  UttteitOe,  i.,  HoUmr  v.  Raith, 

IgMwrK  ▼.  Mthmm,  3  T.  R.  138,  4  N«t.  a  M.  466. 

.  I14&    See  apon  this  suliilect       (c)  GtcrtMy  v.  BuOet,  1 B.  fr  A.  670:  lee 

Hullork,  417  to  4.12:  WatMn  Banmrd  t.  Mam,  1  H.  BL  107. 

•,  19:  l>M^«Mi  ▼.  M'LMtf,  1 B.  .  (d)  IfcMtar  ▼.  AoKA,  4  Nev.  ft  M.  4S6. 
8t  PnM  ▼.  HUkmm,  0  D.  ft  R.       (e)  ButftktU  t.  BtUantf,  6  Burr.  SSM; 

r  ▼.  aXeB,  7  a  a  C.  57:  atnK-  Sayer,  Costs.  17»»  &  C  i  TUd,  Sth  ed. 

sai,  X  If 00.  ft  Scott,  6BB1 8  Bing.  833:  end  Me  Cnfey  ▼.  FMoiff  3  DowL  373. 
r  %Avv*  fV^<rtMBr,SDowL4&  (J)  IVlB0riT.DMiic«n,6  M.ft  W.C}, 
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IV. 


taatkaiof 
htCoili 


party  was  pot  entitled  to  the  rate  of  Hm 
the  canee(^). 

UMy^  as  to  the  Uumiim  of  the  eoeta  amried:-ir  teij 
arbitxator  have  not  awarded  m  gfoas  warn  ftr  eoil%  hAr 
seneraUy,  with  or  without  any  ezpieaa  diraelioii  aa  to  ( 
beinff  taaced  by  the  master,  aMM  to  flMia  IK^  orAr  < 
artUBo/eomi;  drmf  mp A$ mk wUk  mm ^ tkt 
ffti an  tyfpouUmeiU/rimMm 0t  A$fa9ijfiii  mmUm^ 


r;  md0t  fie  I 


nmU  on  the  appotUe  athmm^ 

h^fom  the  maMer,  who  wilfuu  A$  coMt 

rule.    When  the  arbitxator  diieeto  that  the  eoata  ef  tht 

shonld  be  taxed  by  the  nroper  offieer,  ihmr  aiMmld  be 
aooording  tothejwito0(il).    Eren  where  the  eanae  is 


before  issne  actually  made  m^  the  mle  ef  if.  T^  ^-^•^■^ 
r.  74»  as  to  deducting  eoeto  ot  lame  found  ftr  the         ^ 
party,  must  be  obsenred  on  the  toyation  ef  coatalf)* 
a  cause  is  referred  at  ASft  IVte^  and  leaa  than  S0£  la  I 
the  costs  must  be  taxed  on  the  lower  aoale,  unlesa  then  toii^; 
express  provision  to  the  contraxy  in  the  anbiniarienfj).   CM; 
ahould  therefore  be  taken  to  inaert  in  the  anhtnianw  a  |to^ 
yision  that  the  arbitrator  may  certify  that  the  eaase  wn 
proper  to  be  tried  before  a  judge,    fiideedy  even  in  e  cm 
where  such  a  clause  was  inserted,  and  the  ari>itrator  luiitoi, 
but  the  judge  died  before  the  certificate  was  made  known  to 
him,  the  Court  of  Queen's  Bench  held,  that  they  had  no  power 
to  order  full  costs  (it).     If  the  arbitrators  award  the  deSendant 
to  pay  the  plaintiff  his  costs  of  suit,  to  be  taxed  by  the  proper 
officer  before  a  particular  day,  it  is  tlie  defemdamfs  buainetf 
to  have  them  taxed  before  tbiat  day  (/) ;  and  if  he  do  not,  the 
plaintiff  may,  it  seems,  proceed  to  have  them  taxed  egparte{m)» 
It  may  be  here  observed,  that  an  arbitrator  cannot  award 
costs  to  be  taxed  by  any  person  except  the  proper  officer  of  the 
'<Mt*  withiD   superior  court ;  for  this  would  be  a  delegation  of  the  antn^ 
^  <s..i»i^    ^^^ ,  ^^^  taxation  of  costs  by  the  master  being  a  miniateiiil 
act,  but  in  any  other  person  a  judicial  act  (n).     And  it  woeU 
appear  that  the  arbitrator  sharnld  assess  the  costs  of  an  actioB 
in  an  inferior  court,  for  there  may  be  no  proper  officer  to  tss 
them(o).    Where  the  arbitntor  nas  a  discretion  in  awardisg 
costs,  he  cannot  award  any  other  than  the  common  costs  be- 
tween party  and  party,  luuesB  he  be  expressly  authorised  so 
to  do(/») ;  and  of  course,  where  the  arbitrator  awards  costs  to 
be  taxed  by  the  master,  such  costs  will  be  taxed  as  between 
party  and  party,  and  not  as  between  attorney  and  client  (f); 
and  where  a  cause  was  referred  by  order  of  Ami  /Vfat,  snd  by 
the  order  the  costs  of  the  cause  were  to  abide  Uie  erent  of  tae 
award,  and  the  costs  of  the  special  jmy,  which  had  been  ob- 
tained on  the  motion  of  the  defon^unt,  and  of  the  refemoe, 

ffi  ^^?f«^^J"'<»»«.4M.aw.i7i. 

fv'  iSS*^  ^*  ***««■«*. »  Ner.  a  If  .S36. 

iJ)  '*'«am  T.  SmM,  5  If .  &  W.  laS. 

\i}/!^''"''t*^^^'^^-^^  trr"-^T-rftraf  ▼.  JMk.  if  IML  NTs 


Extent  of 
arbitrator's 
'owcrovor 
ort*  with! 
^  Submi*. 
on. 


Hardv.  181.  S.  C 
Wimiar  r.  OmUdt,  1  Sdk.  7$i  m 
▼.  <SkF««r,  SWils  ni:  fhrv.a«ek, 

Id.  288:   HmSm  ▼.  LhmtUkt,  t  T«b 
S4S,  aUL 

(p)  Whimkmi  ▼.  JMk,  If  Bm 
Bv*fr  T.  TAmm,  9  Uiu  Bifk  tSS: . 


V, 


Setting  aside  Award, 

were  to  be  in  the  discretion  of  the  arbitrator;  the  court  held, 
tliat  the  arbitrator  had  only  the  power  of  allowing  the  costs  of 
the  special  jury  as  costs  in  the  cause,  if  the  party  who  moved 
tK*  Uie  same  were  to  succeed;  and,  therefore,  that,  after 
nrardinff  a  verdict  for  the  plaintiff,  he  could  not  awarid  that 
e  ahonld  pay  the  costs  of  the  special  jury  (r^.  Where  a  sub- 
unicm  la  made  under  an  order  of  jfisi  Prtusyihe  arbitrator 
lay  award  coats  subsequent  to  the  order.  But  where  the 
ibmiaBion  is  by  bond,  he  cannot  award  subsequent  costs  («). 
Ji  error  as  to  costs  does  not  necessarily  vitiate  the  award  (t), 
Aa  to  liability  to  pay  costs  caused  by  revocation,  default  of 
utiefl^  &c.,  aee  Morgan  v.  fViUiams^  2  Dowl.  153,  and  an/f. 
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ArhUraUn^i  Auihoriiy^  how  determined.']  The  arbitrator,  as  Arbitrator's 
Mm  as  he  has  made  his  award,  la  fundus  offidoy  and  cannot  ^^^^^1 
fterwarcla  alter  it  in  anv  material  part(u).    So,  if  he  do  not  mined. 
lake  hia  award  within  the  time  limited  by  the  rule,  order,  or 
ibmiwion,  or  within  the  enlar^^  time,  (if  the  time  have  been 
ularged),  anv  award  made  by  him  afterwards  will  be  void^^r). 
io^  in  general,  but  not  necessarily,  by  the  appointment  oi  an 
inpire(jr),  or  by  an  express  revocation  of  tiie  submission  (;), 
r  oy  an  implied  revocation  of  it  (a),  the  authority  of  the  ar- 
itnior  is  determined. 


Sect.  3. 
Setting  aeide  the  Award, 


te  wkmi  Caeet,  1239. 

!•  Where  the  Arbitrator  hoe 
not  jmnued  the  SubmU' 
aion,  or  hoe  in  any  other 
respect  exceeded  his  Au- 
thorUy,  1240. 

2.  Where  the  Award  istmcer' 

tain  or  ambiguous ^  1242. 

3.  Where  the  Award  is  not 

Final,  either  by  reason 
qf  not  deciding  all  the 
matters  referred,  or 
otherwise,  mating  subse- 
quent Proceedings  neces- 
sary, 1244. 

Where  the  Award  is  ineon- 
sUtent,  1247. 

Where  the  Award  is  ille- 
gal, id. 
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In  what  Cases — continued. 

6.  Where    the    Proceedings 
%oere  irregular,  or  frau- 
dulent, 1248. 
Where  the  Arbitrator  has 
misconducted  himself,  id. 
Where  it  appears  on  the 
face  qf  the  Award  that 
the  Arbitrator  has  mis- 
taken the  Law,  1249. 
Where  the  Award  is  bad 
in  a  Part  not  separable 
from  the  Residue,  id. 
Who  may  apply  to  set  aside  the 
Award,  and  how  objections 
may  be  Waited,  1250. 
How  and  within  what   Time, 

1251. 
Costs  qf  Application,  1254. 


7. 

8. 


9. 


In  what  Cases,']  It  may  be  necessary  to  premise,  that  the  in  what  Cases. 
Murt  will  not  enter  into  an  examination  of  the  merits,  upon 


W 


▼.  M*Leod,  1  B.  &  Aid. 


(A  TIddli  Pnct.  888, 8th.  cd.;  Pr.  Keg. 
IBiBtfiw»a8. 


(^) 


Y.  Cargeif,  9  Moore*  381. 


(tt)  Jmte,  183a 
(jr)  PotS.lWU 
(y)  Ante,  1S34. 
(e)  AiUe,  12S& 
\af  Ante,  18S6. 


SS"'  Sb&i 


liMtiMi  tA  Mt  hU*  mi  ■ 


Jdit,  nut  aUda  hw  Vm  fclwliMiiM  h  MilM 
^uoffaetfe).    NwwUtbaOdwtntMilall. 
tUgiwBdrftiwMMtMtehi  TuiiiMiiwilMij 
nd  thu,  tboagh  tin  nWtaiitf  teMta  lMlfabr(<).ai 
tiM  vkfak*  BMMr  M  Ob  fina  of  tka aMlL  •rnun  lb) 
of  »atberp^wMit«Kd«iCbh(/>.    ' 
'    '     I  iward,  fa  «  cMDt  «ref 


«U*  is  •  cowt  of  MmoMA  kwff ). 
NdtahM  It  ibonld  bIm  be  obwrrad,  tEot  tlu  «oiitt  m 
tteAHrtk  „  .,^.^  kbulnldY  *md-fi>r  nilmM,  odb 
^^'         MbBkiictt  hM  ken  mvktd-mlMi  h  b  « 


cnlbiMd  by  BXM«tioni>llhiMt  i^(».  Ak^whMl 
•  donbt  H  tn  tlu  raUdi^ «f  M  ftwui,  AaaMrtaOll 
ft  «M^  DormntuattMkBMt,  Wt«aileM«thii 
Ua  KtiM,  ukoi  wlwra  h  fa  Mpdib  d"  ~ 


,.: 


■nit  (i).    Aa  ttt  the  detain  to  ui  Mtloa  «■  on  amanl,  m 
12U, 

hhlujw         Tim  riillniimi  em  Uiii it mI  ililiitiriii  iiliiili  im 

***  "'^  lat-  That  the  ari>itntar  has  not  pnmed  the  ani 

VrMnwhu  ^"' '"  ""J'  "'l'*'"  rwpwt  *s«ed«!  his  anthorily : — 

■Mpunuid        If  the  award  do  not  panne  the  mbmission  in  trtrjiMlt- 

2^^^^^    rial  point,  the  roort  will  net  it  wide(l^}.    Therefore, if  tb(Mk-, 

(UM^diL    luiwion  W  to  perform  the  Bwanl  of  ihe  atbittatonaarflM 

umpire,  il  irould  svem  that  an  award  b;-  the  aTbitTafantajf 

isfa«d(n.     And  where  an  arbitrator  awarded  pammtrfa 

debt,  which  did  not  acrnie  until  after  the  puttea  nid  mMI 

into  thf  submisdon,  the  court  set  aride  ue  award  [■);  hd 

the  court  will  not  pimime  that  ftct ;  it  lotut  ba  ptorcdM 

If  the  award  be  not  made  aud  deliTered,  or  be  leadj  br  ■•■ 

Tfiy,  bj>'  the  time  limited  in  the  cubmiKaoa,  and  aceotdiMto 

the  terms  of  it,  or  within  the  enlarged  time,  (when  the  BH 

ba*  been  piopcrly  cnlaiced),  aujr  awanl  nude  aSemi^ 

wiihout  the  oinsml  of  ^I  pajtie^  wiU  be  bod(«}.    AJnm 

awai4,  wbeicbj  the  arbitrator  aHUiDea  to  utin  a  nower  ant 

ftttnR  diffenneea,  and  which  power  is  not  pveahnbrtti 

award,  isbad(o).     So  itisbad  ifrhi   niliiliiitm  i^k|ilra>r 

anlhurit.T,  am  an  award  that  a  paitj  ahall  p«  ml  Ml  p^ 
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38  in  repair  to  tlu;  satisfaction  of  A,  B,,  or  the  like(/)).  Skct.  n. 
L  a  subinimion  to  refer  a  causo^  and  tlie  Huhject-matter 
leof,  and  the  iasne  therein,  to  an  arhitrutor,  (iocs  not  au- 
rise  him  to  order  a  rerdict  to  he  entered  up(^).  So,  under 
eference  ttf  all  matters  in  difference,  an  arbitrator  haM  no 
It  to  btate  facts  for  the  opinion  of  the  court,  unless  tlicre  iu 
leoal  direction  given  to  liim  so  to  do(r).  Nor  does  an  au- 
rity  to  enter  a  verdict  authorise  hiiu  to  enter  a  HeC  pro- 
iiw(«).  So,  whviv  there  was  an  agreement  for  a  lease  of  a 
l-mine  for  sixty-three  vearK,  from  the  Ist  May,  1801,  the 
iee  to  be  allowed  three  years  from  tliat  time  for  winning 
I  ecdliery,  withont  payment  of  rent;  and  an  arhitrator, 
ng  authorized  to  give  such  directions  for  a  lease,  according 
the  terni8  of  the  agreement,  as  he  should  think  lit,  directed 
ease  for  sixty-three  yearn,  from  the  1st  May,  1804:  it  was 
Lden,  that  ho  liad  exceeded  his  authority,  and  that  tlic 
aid  fvas  consequently  bad(<).  So,  where  tiie  sufficiency  of 
title  is  referred,  the  arbitrator  exceeds  his  authority  )>y 
raiding  a  conveyance  with  a  bond  of  indemnity  rt<).  So,  on 
reference  as  to  rent,  the  arhitrator  cannot  awani  u  power  of 
stnsaa  unless  expressly  authorized  (:r).  So,  if  there  he  a  sub- 
LMion  of  a  particular  difference,  and  there  are  otlier  things 
.  controventy,  if  in  such  a  case  a  geneml  release  is  awarded, 
le  awanl  is  1)ad,  at  least  pro  tatUo;  hot  it  must  1>e  shewn  that 
lere  were  such  other  matters  to  avoid  the  award  {y).  So,  if 
1  award  be  made  in  favour  of  a  person  who  is  a  stnuiger  to  the 
ibmission,  it  will  be  bad,  unless  it  he  for  the  advantage  of  one 
'ho  is  a  party  to  Wiz) ;  and  the  same,  of  course,  if  mode  against 
stmnger.  ALso,  if  the  arbitrator  decide  upon  more  matters 
lan  were  suhmitted  to  him,  the  award  will  be  bad;  as,  if  by 
lie  terms  of  the  submission  he  have  to  determine  the  boun- 
aries  of  certain  lands,  and  he  enter  into  the  question  of  title, 
nd  decide  \l\m\  it,  or  the  like  (a).  And  the  same  where  he 
ccides  upon  matters  a1>andoned  1)y  the  parties (6).  On  the 
ther  hand,  where,  upon  a  submission  of  all  matters  in  difler> 
nee,  by  partners,  the  arbitrator  awarded  that  the  portnersliip 
hould  be  dissolved,  it  was  holden  guod(c).  So,  where  a 
ebtor  paid  his  creditor  a  sum  of  money,  and  the  creditor 
ommenced  an  action  against  him  upon  a  further  claim,  and 
hey  submitted  all  matters  indifference  to  arbitration ;  the 
curt  held,  that  tlie  arbitrator  in  his  award  might  order  the 
»Luntiif  to  repay  a  part  of  the  sum  which  the  defendant  had 

(b1  Tbiirfbi  V.  Mayur^  Sfc,  c/  Fordidck.  pott,  1350. 

Ad.  A  Kl.  147:  He  PnUfi  v,  t'lMmtmin,  7  (t)  Btdam  t.  ClarJemn,  1   Ld.  Raym. 

iDwL  416,  «  to  an  award  of  a  wt-oir,  123:  EoileHmiU  v.  Mnliard,  Cro.  EL  4:  5 

OC  due  at  time  of  act  inn  brought.  Co.  7tf:   Hrettnn  v.  Prat,  Cn>.  £11.  7A6: 

iq)  HaMbiMM  t.  WmekKeU,  1  Moo.  a  AM  v.  Bird.  1  Salk.  74 ;  FMer  v.  Pirn- 

cott,  51.1;   8  Bine.  331;    1   DowL  S«7.  Mty.  11  Kaat,  188:    Ingram  v.  MUnea,  8 

I  C-  JaekMm  r.  Oark,  1  M'CIeL  &  Y.  East.  445;  and  ace  1  Ro.  Abr.  24!l,  pi.  15: 

00:  pm,  1890:  Cattwrifrht  ▼.  Btackworth,  but  111  A*  Skrete,  <7  Dowl.  (ilS),  WiUktmt, 

DowL  480,  whldi  xhews  that  the  court  J.,  leems  to  have  been  of  opinion  that  an 

sight  enforce  the  perfonnanoe  of  such  an  award  of  a  sum  of  money  to  be  paid  to  a 

ward,  b  overruled.    {Dimieat  r.  Hrrtt,  4  stranger,  was  good   vnder  the  drcum- 

fav.  ft  M.  864  :   Haifward  v.  PhilUpt,  1  stances,  though  hb  lordship  hekl  that  it 

Itv>  ft  P.  888).  eould  not  be  enforced  by  attachment. 

(r|    tkurret  ▼.  Witum,  1  C.,  M.  ft  R.  (a)  8ce  Dw  Lord  CarlUki  v.  BaU^  ^ 

M;  3  DawL  SW.  &  C  MorptOi,  3  Taunt.  378  :  Me  Price  v.  Pof^- 

{$)  Omni  ▼.  Hwnt,  5  DowL  448.  Mn,  S  Per.  ft  I >.  304. 

If)  flMifMT  T.  IMldl,  1  B.  ft  B.  SO.  {b}  Hooper  ^.Hooper,  I  M 'Clel.  ft  Y.  500 : 

(w)  JCaer  ▼.  BmmU,  3  Ncv.  ft  P.  aW:  see  Bird  v.  Cooper,  4  DowL  148. 

(jr)  nueoe  v.  PUMm^  3  Blng.  N.  C.  888.  (r)  GrMM  t.  Wmringt  1  W.  Bl.  47& 


i0}  Mm  ▼.  Thorn,  8  MmO.  JOO:   see 


Ud  the  n^  to  Um  tiOwrfj 


■rhkb  tfrt  MMtntor  ba* 
ArpanUr.  ihtf  anni  maj  <cu 
It   QMT  b«  aiUnL  thai'  tl» 

ti^niL!  the  p«t&m>nK  >>/  aU 
nbouisiaii.  Drv*tJ«<i  dxT  hai 
wlivrv  tbtf  sil>Diiait>a  R^aind 
a  »«w  of  MRun  pns£»«  k 

objvctiua  h>  bis  awanl^. 
Iftfenbcaa* 


•v»til   Deed  not  i. 

tbr   tutfcfitic—  iTMiit4  ^fc  1 

«  tma  acraaOr  MffilM.  1^  1 

th«  ch«ariini>iorAMUyb  j 

'  t  .iTui  to  k  » 
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OOO/.,  subject  to  a  reference,  the  arbitrator  to  direct  a  ver-  ski  t.  x 
ct  for  pluintitf  or  defendant  as  he  sliould  think  proner,  ami 
termine  all  matters  in  difference  except  as  to  costjii,  tlie  arhi- 
ator  directed  a  verdict  to  be  entered  for  the  phiintiff,  (not 
ying  for  how  much),  and  that  defendant  should  at  a  time 
id  place  named  pay  plaintiif  or  his  attorney  260/. :  the 
ivmra  ^'aa  held  bad  for  uncertainty  (/>).  And  an  award 
lat  a  sum  of  200/.  is  due  to  the  plaint iffii,  and  that  out 
r  the  said  sum  the  defendants  should  pay  the  arbitrators 
3/.  for  the  costs  of  the  agreement  of  reference  and  their 
srard,  and  for  their  charp^,  trouble,  and  attendance,  and 
>r  costs  in  certain  actions  mentioned  in  the  reference,  lias 
een  held  uncertain,  for  not  specifying  the  sum  to  be  ap- 
TOpriated  to  each  object (y).  And  under  a  RubmiHsiou  in  a 
Iflpute,  as  to  a  building  contract,  of  all  claims,  ^-c,  as  to 
Ueged  defects,  extra  work,  and  deductions  for  omissions,  and 
o  asceHain  what  balance  might  bo  due  in  respect  of  extras 
Old  ouiissions,  an  award  of  246/.  generally  to  the  1)uilder  was 
leld  had  for  uncertainty  (r).  So,  where  a  cause  in  which 
here  were  several  issues  was  referred  at  Nisi  Prituty  the  costs 
'/o  abide  the  event,  and  the  arbitrators  found  for  the  defendant 
m  two  of  the  issues,  neither  of  which  covered  the  entire 
!!au8e  of  action,  and  for  the  plaintiff  on  the  others,  but 
9mitted  to  award  damages,  the  award  was  held  bad,  it  being 
imposidble  to  ascertain  from  it  which  way  the  arbitrator 
meant  to  find(«).  But  &prifna  facie  uncertainty  or  want  of 
conclusiveness  in  an  award  does  not  vitiate  it,  if  it  be  capa1)lc 
of  being  rendered  certain  or  conclusive,  and  the  award  may 
he  had  or  good,  according  to  the  event  (^).  Where  an  award 
ordered  that  the  defendant  should  do  one  or  otlier  of  two 
things,  in  the  alternative,  it  was  lioldcn  that  the  award  was 
goody  if  either  of  the  things  were  capable  of  being  ])er- 
fonned(tf).  So,  where  a  sum  of  money  was  ordered  to  be 
paid  within  a  certain  time  from  the  date  of  the  award,  and 
the  award  bore  no  date,  it  was  holden  to  be  sufficiently 
certain  (jr).  So,  where  a  bond  was  ordered  to  1)e  delivered  up 
to  be  cancelled  within  a  certain  time  fn>m  the  date  of  the 
said  bond,  without  stating  the  date,  it  was  considered  suffi- 
cient (jf).  So,  where  an  action  on  a  money  bond,  and  all 
matters  in  difference,  were  referred  to  an  arbitrator,  and  he 
directed  a  verdict  to  be  entered  for  the  plaintiff  generally,  it 
was  holden  sufficient,  although  he  did  not  state  for  wliat 
amount  (z).  And  where  a  verdict  was  taken  for  the  plaintiff, 
inibject  to  a  reference  of  the  cause  and  all  matters  in  differ- 
ence, the  arbitrator  having  power  to  vacate  the  verdict  or  reduce 
the  damages,  and  he  awarded  that  the  plaintiff  was  entitled  to 
demand  of  the  defendant  90/.,  in  respect  of  the  causes  of 
action,  and  that  the  defendant  was  entitled  to  set  off  35/.  in 
respect  of  his  journeys,  &c.,  mentioned  in  the  plea  of  set-off, 
ana  that  the  defendant  sliould  deliver  up  certain  securities  to 

(p)  Mcrtim  V.  Bur/re,  4  Ad.  dc  EL  («73;  ff  (u)  Simmondjt  t.  Siraitie,  I  Taunt.  SMK 

Nev.  teU.MU  S,  C.  {x)  Armiit  v.  Breame,  1  Salk.  76:  2  Ld. 

(9)  AoMmon  v.  Hendermm,  6  M.  &  Sel.  Raym.  lci7«,  &  C. 

878.  w)  Bell  V.  dpi «,  2  1^1.  Raym.  1141. 

(r)  In  f9  RidtT,  3  Blng.  N.  C.  R74.  (s)  Qi^mtf  v.  Watt*,  .1  D.  k  K.  224 :  and 

f  •)  fTtttd  r.  JJuttran,  7  Dowl.  02.  ree  Oir«ey  v.  AUrhemm,  2B.&C.  17U:  2 

in  AUe/Mttm  V.  Carm*  13  Price,  fff9\  8  D.  &  R.  222:  13  Price,  fi9E»,  S.  C:   DUxu 

B.  £  C.  170;  2  D.  ft  R.  £»,  &  C.  v.  J^,  5  Bing.  281;  3  Moo.  &  P.U&>  S,C. 
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T.  the  platntiflF:  it  was  hdd,  timt  the  Awurd  infKciently  incr- 
P^*^  "•  taincd  the  amount  for  which  the  yerdict  was  to  be  eiiteifd(e). 
Where  a  plaintift'  makes  WYeral  chiims  affahut  a  ddeaiaif 
and  the  defendant  make*  othem  against  the  plaintiff,  if  n 
arl)itrator  to  whom  the  cause  is  referred  finds  that  the  pUa- 
tiif  hiul  no  cause  of  action,  his  award  is,  in  that  ieq»eet  A 
least,  sufficiently  certain  (6).  In  an  action  against  an  ei»- 
cutor,  where  the  arbitrator  found  a  certain  sum  due  to  Ue 

Slaintiff  on  the  balance  of  accounts,  and  awarded  that  iht 
efendant  should  pay  it  out  of  assets  on  a  girea  daj :  tUi 
was  holdcn  to  be  sufficiently  certain,  without  statin;  a* 
pressly  that  the  defendant  had  assets  to  that  amount  (c)«  Si^ 
in  the  common  cases  of  costs,  where  their  amount  is  not  i^ 
certuincd  by  the  award,  still  this  circumstance  does  not  unfa 
the  award  bad  for  uncertainty  ;  the  maxim  in  these  and  tki 
like  cases  bcin^,  '*  Id  cerium  est  quod  eertum  reddipaiatf  ad 
in  such  caaes  tJbe  master  or  other  officer  of  the  court  dull  tis 
theni(fi).  But  the  arbitrator  should  assess  the  costs  of  n 
action  iu  an  inferior  court,  for  there  may  be  no  proper  ofittr 
in  such  court  to  tax  the]n(e). 

3.  That  it  3rd.  That  the  award  is  not  final,  either  by  reason  of  not 

flnSiyllettie    <^<?<^i^"*f?  »^^1  t^c  matters  referred,  or  otherwise,' making  subse- 

aii  the  Mat-     f|iu»nt  proceedings  necessary : — 

ters  referred.  rJ^^^^,  award  niust  be  a  final  and  conclnsivc  settlement  of 
all  the  matters  referred  ;  othenviije  it  will  be  Kid(/). 
Therefore  an  award,  which  is  no  more  than  a  men?  su?- 
p^estion  or  undecided  opinion,  is  bad(/7).  So,  if  the  awanl 
W  ineffective, — as,  if  upon  a  submission  fur  a  partition  1*- 
tween  tenants  in  common,  the  arbitnitor  award  their  Si-vejal 
portions,  but  omit  to  onlcr  deeds  of  conveyance  to  be  exe- 
cute«l,  so  as  to  vest  the  several  allotments  in  their  rcsp<vtive 
ownei-s, — the  award  is  bad  (A).  So,  where  several  matters  art 
submitted,  and  the  arbitrator  omits  to  decide  on  one  or  raon? 
of  tliem(f^  ;  or  where  all  matters  in  difference  are  sul^nnttcd, 
and  the  arnitmtor  omits  to  decide  as  to  some  one  matter  which 
has  been  pointed  out  to  him  (^'),  or  makes  a  defective  awird 
as  to  it(l'\  the  court  will  set  aside  the  award.  Where  rests 
were  to  aoidc  the  event,  .-md  the  arbitrator  f>mitte<l  to  givf 
any  opinion  as  to  some  of  the  counts  in  the  declamlion,  thf 
awanl  was  held  bad  (I).  And  where  the  declaration  con- 
tjiined  counts  on  a  jiromissory  note  and  an  account  stated, 
and  the  arbitrator  found  that  plaintiff  had  a  good  cause  of 

(a)  niitt  V.  HaN,  2  M.  &  WeU.  301 :  ft  C.  1/0,  S.  C.  •  2  Bni«.  190.  S.  C.  m 

and  MC  Smith  v.  The  Festimio^  Haitnjoif  error :  Dm  TumbuU  v.  Btphw.  StKhC 

Company,  6  Dowl.  IW.  Kinff  v.  Kmri  of  3»4 ;    Matuer  v.   Hmrvr,  i  &  &  Sid. 

Dundouatd.  A  Dowl.  SHQ.  2^.  Ptummrr  v.  Lee,  3  M.  &  Wek.  4d&: 

(h)    Haglkur  v.   FMiM,  (>  Ring.  9S.1;    3  5  DowL  7&S,  &  C. 

Moo.  «(  P.  553,  S.  C. :   DiddnM  v.  JartU,  [g)  Lack  v.  ruOiamp,  5  B.  <:  Ad.SW: 

5  B.  1%-  C.  riSH.  «ee  Fergumn  v.  ATumMM,  4  Binf.  N.C 

(c;   hiivr   V.   HMteffbnume,  4   D.  Ar  R.  59. 

ni4  :  and  !(ce  Due  WUUam*  v.  Richard»on,  (A)  Jahnton  r.  HlLiom,  Willn,  ?48. 

8  Taunt,  lin?:  ante,  1124.  (tj   Re  Kii6«on,  1  B.  k  Arfol.  7i3:   Jl» 

(rf)  See  (Vircry  v.  AitchfMm,  2  D.  *r  R.  dall  v.  Randail,  7  haat,  8i)  :    Bn^^^  t. 

29S;  2  B.  Ac  C.  1/0,  &  C\:  Dudiey  t.  Vet-  Bryan,  Willea.  ilBR:    Price  v.  Ftfkm,  i 


tle/^M,  2  Stra.  737:  Fox  v.  Smith,  2  Wys.  Per.  &  D  .IIM:  but  ire  ijntmmii  «. 
Sf>7-  In  Barrett  v.  flniry,  (4  Taunt.  dSH),  Sumim,  1  Taunt.  54Sh,  and  «•  1  B.ft  AH 
the  pnmt  was  raiMid.  but  not  decided.  10^ 

(01  Wtnter  r.  Oariiek,  1  Salk.  75:   Aft-       (i)  Prttev.  Fn^kim,  9Pa.kD.a4. 
diMfn  y.  Gmy^  1 WVU.  SUA.  (Ar)  MUeheH  t.  Sbm<*v,  16  Eml,  Si. 

(/^  See  Tippiitg  n.  SndtH,  ^^Xx.X^'tW       vlN  Smnrii,  v.  DntM.  4  Mon.  at  SeoC. 
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action  on  the  proTniwoxy  note,  but  made  no  aJjudicntion  on  s«ct.  x 
the  other  issue,  the  award  wan  held  bad(fii).  And  the  same 
■rhere  the  arbitrator  adjudicated  on  the  issues  joined,  but  oniit- 
«d  to  award  damages  on  a  new  assif^n^nient,  on  which  there 
iras  judgment  by  default  (ft).  And  where  a  cause  and  all 
mmUen  in  difference  were  referred  to  an  arbitrator,  and  by  his 
I  ward  ho  merely  directed  a  verdict  to  be  entered  in  favour  of 
he  plaintiff  for  one  entire  sum,  the  award  was  held  not  final, 
ind  therefore  bad(o).  So  where,  in  a  submisKion  to  arbitra- 
ion,  four  actions  Y>etwecn  distinct  parties,  and  all  matters  in 
lifierence,  were  referred  to  the  arbitrator,  and  the  award 
Nnitled  to  decide  upon  a  fifth  action  pending  between  the 
MirUea.  and  of  whicii  the  arbitrator  had  notice,  it  ^-as  held 
Mid(j»).  So,  where  all  matters  in  difference  in  a  cause  be- 
;ween  parties  in  an  ai'tion  against  two  defendants  were  re- 
erred  to  arbitration,  and  the  arbitrator  refused  to  adjudicate 
ipon  the  subject  of  four  checks  drawn  by  one  of  the  defend- 
inta  alone,  on  the  ground  that  it  was  not  a  matter  in  differ- 
mce  between  the  parties  to  the  reference,  it  was  held,  that 
ihe  award  was  not  final  and  conclusive,  and  that  it  must  l)e 
let  aside  (9).  So,  where  an  action  of  ejectment  on  several 
lemises  was  referred,  and  the  arbitrator  awarded  that  the 
plaintiff  was  entitled  to  a  certain  |>art  of  tlie  land  sought  to  be 
pecovered,  which  he  set  out  by  metes  and  bounds,  the  award 
was  held  bad  on  the  face  of  it  fur  want  of  finality,  because  it 
c|id  not  appear  that  the  remaining  part  of  the  premises  had 
been  taken  into  consideration,  and  also  because  it  did  not 
itate  on  which  of  the  demises  the  plaintiff  had  succeeded  ; 
and  it  was  also  doubted  (but  not  decided)  wheilier  it  ought 
not  to  have  awarded  nominal  damages  (r).  Where  the  de- 
fendant was  ordered  to  pay  the  plaintiff  a  sum  of  money, 
onlem  within  twenty -one  ^lys  he  should  exonerate  himself 
by  affidavit  from  certain  payments,  &c.,  in  which  case  he  was 
to  pay  a  less  sum  ;  the  award  was  holden  bad  («).  So,  w^hcre 
the  award  ordered,  amongst  other  things,  that  the  defendant 
diould  do  certain  work,  and  that  the  plaintiff  sliould  be  at 
liberty  to  produce  evidence  before  the  arbitrator  of  the  insuf- 
ficiency ofthe  work  at  any  time  within  two  months,  the  court 
held  that  part  of  the  award  bad(<).  So,  where  the  award 
was,  that  the  defendant  should  beg  the  plaintifTs  pardon,  in 
such  manner  and  place  as  the  plaintiff  should  appomt,  it  was 
holden  bad  ;  for  tue  maimer  and  place,  which  were  the  most 
material  circumstances,  were  yet  to  be  detenuined  (tf ).  But 
where  the  parties  bound  themselves  to  abide  by  the  opinion 
of  cennsel  on  the  construction  of  a  statute,  and  tlie  counsel 
BBve  his  opinion  in  favour  of  one  of  the  parties,  it  was  holden 
that  this  opinion  was  final  and  conclusive,  notwiUutanding  it 

(«)  OUftMrM  ▼.  Hmrt,  7  DowL  402;  5  final,  It  not  beiiur  ahewn  that  anythin|| 

H.  a  W.  Ml,  3.  C  remained  imadjuuicatcd  upon.     [Dajf  v. 

(M)  Wlikmy,  Sklpton,  •  Ad.  ft  EL  S4«{,  n.  BoMdn,  3  Bfaiff.  N.  C.  219:  Me  Brmtm  v. 

IP)    GMdtf   V.  Burdker.    5   Dowl.   127.  Crundcn  Canal  OmqNUv,  1  1^-  9e  I).  981). 

Thia  vnnld  be  good  if  the  mwMf  only  (p)  Httma  r.  Phmptt  0  DowL  247. 

■en  refened.  though  there  were  leveral  (y)  Skunwi  v,  Cuiir,  4  Nev.  ft  M.  520; 

BBuaea  of  action.     [See  Mrd  v.  Omjier,  4  1  Han.  de  W.  86:  and  we  Phippt  r.  Im- 

Do«L  14t)>    Ami  even  when  a  vauw  and  gram,  3  DowL  ML 

iD  matlsra  hi  diAnnee  wen  feArmd,  an  (r)  Doe  Matkim  ▼.  Hmwr,  3  Ner.  a 

nnri,  Salter  hearing  aUMBikxu  on  nuh  P.  344:  S  Ad.  *  BL2M,  &  C 

ndab"  thM  deftaJant  ihould  pay jitelntHr  {»)  P^tO^  ▼.  CkiMwri,  7  T.  R.  731 

I  aataar  namy  tadMuMeflfall  do-  (f  i  McMor  v.  Mtnv,  S  B.  at  M.  VK. 

nnda  Id  the  mum  «m  teUauflMMiUf  <«)  titmtt  v,  Havvto,  1  «ilk.l\. 


sIk>  recomniended  that  th«  printed  aUtata  dtouM  be  Mmpmd 
_  with  the  parlisment  roll  b«fbn&BauMwdiOQldbeutl^(t). 
So  an  sHord  that  one  of  tba  paitiM  iboiild  pay  a  mm  itf 
money  to  the  other,  on  m  ftitnn  dqr,  fn  Ml  of  ull  deiiund>,it 
■nfficiently  fmaHy) ;  and  n  amnl  tlntime  sliould  ^n  tk 
other  his  promUsoiy  note  for  ft  cutein  Bain,  i»  gooi,  Iwingib 
Mine  aa  awBrdins  jiayinent  at  a  fiitnre  day(:).  So,  >bt* 
the  award  was,  that  on  action  pending  between  the  paw 
•bonid  b«  dis(«ntinued,  and  that  each  should  pay  hu  on 
coats,  it  was  considered  sufficiently  final,  b«ing  in  dbct  *■ 
awaH  of  a«Mpro««Mw(a).  So,  where  a  canae  audilllMt- 
ters  in  difference  were  referred,  tae  costs  to  abide  the  ctm^ 
as  npon  a  trial  and  final  judgment,  to  be  enlcivd  up  t?  Ill 
BncceBHfol  part^-,  the  arbitntor  awarded  that  the  phuntiffW 
no  cause  of  action,  and  that  ha  dtoold  p^  defendant  a  ann  rf 
money,  bat  added  that  itwaa  not  tntMioad  to  prevent  {ilainlif 
recovering  on  a  certain  agretonent  i%iwd  by  the  deWdaA 
but  only  that  at  pretaM  he  had  no  cmaa  of  action,  tlic  vmi 
was  held  sufficiently  finai(6).  So,  where  by  an  order  irf  JBs 
Proa,  an  action  at  law  and  all  matters  in  aJAvr^ncc  betwrM 
the  partiea  at  law  and  in  equity,  including  a  Chonctri-  «ilt, 
were  referred  to  an  arbitmtor,  wbo  by  his  award  urdfrwl  liutt 
a  sum  of  money  should  Ik)  paid  to  the  plaintiff  in  Dip  amoa. 
and  thai  the  bill  in  Chancery  should  b,:  (li>miw,-.l,  anA  thw 
all  proceedings  thereon  should  uttrrlv  ci-rw  unii  liciinuinf; 
the  Court  of  Queen's  Bench  held,  thm'  tin-  -uit  in  eijuitv.anti 
all  matteis  in  difference  in  ttiat  suit,  ahA  hII  iti;t'U'r:i  id  diSif- 
enoe  between  the  parties,  were  tlierebj'  tiiially  detenniaed; 
although  one  of  the  matters  in  diaputo  in  the  ChancCTj  ~^ 


by  the  ending  of  the  Chancery  suitfc).  And  where  a 
and  all  matters  in  dispnte  between  the  parties  being  nfaiW 
to  arbitration,  the  arbitrators,  *'  havii^  neard  the  pnioft  nd 
allegations  of  the  parties  touching  the  matter*  in  dilfira> 
between  them,"  awarded,  "  concerning  the  same,"  that  tb 
defendant  should  pay  plaintiff'  11/.  &t.  in  fiill  of  all  denmdi 
in  the  cause,  it  was  held  sufficiently  fina](d).  And  wbvt  > 
cause  was  referred  to  an  arbitistor,  wbo  was  to  aettle  all  nat- 
ters in  difference  between  the  parties  at  law  and  in  eqoitT,  w 
that  he  mode  his  award  by  a  certain  day,  (with  power  M  W- 
largement),  to  be  delivered  to  the  parties,  or,  if  eitberof  ttM 
should  be  dead,  to  their  personal  representatives  :  the  arbib*- 
tor  was  to  l>e  at  liberty  to  make  out  or  More  ateardt  at  ku  Ht- 
eretion :  at  the  time  of  the  submiseion  two  equity  Miit*  ««■ 
pending,  in  which  the  parties  to  the  action,  and  »lfi  oeitda 
in&nts,  were  concerned  :  before  any  award  was  made,  one  (f 
the  parties  to  the  equity  suits  died  :  the  arbitiator,  by  Ui 
award,  ordered  a  verdict  to  be  entered  for  the  plaint^  da- 
mages soot. ;  and  also  that  the  defendant  ahonld  pay  to  Ik 
plaintiff  350/.  for^evmcM  not  inebidect  in  bia  decUntkn:  it 


Setting  aside  Award.  1247 

held,  first,  that  the  award  was  sufficiently  final,  although  s»ct.  3.  ^ 
d  not  dispose  of  the  equity  suits ;  secondly,  that  the  cir- 
stance  oi  in&nts  being  parties  to  those  suits  did  not  inva- 
%  it ;  thirdly,  that  the  arbitrator's  authority  was  not  re- 
ad by  the  death  of  one  of  the  parties ;  and,  lastly,  tliat 
Award  of  350/.  was  sufficiently  certain  («^.  And  where,  in 
ction  of  tresjMss,  the  defendant  pleaded  the  general  issue 

sundry  justifications,  and  the  cause  was  referred  to  an 
trator,  the  costs  to  abide  the  event ;  the  arbitrator  awarded 
the  defendant  on  the  general  issue,  and  disiiosed  of  the 
its  contested  in  the  pleas  of  justification,  but  did  not  in 
award  decide  on  or  notice  the  issues  upon  those  justifica- 
» ;  the  Court  of  Common  Pleas  refused  to  set  aside  the 
lid  (y ).  So,  where  a  cause  in  which  the  general  issue  and 
t-ott*  were  pleaded  was  referred,  the  costs  of  the  reference 

award  to  abide  the  event,  an  award  that  the  plaintiff  had 

any  cause  of  action  against  the  defendant  was  held  suffi- 
itly  final ;  the  arbitrator  having  thereby  determined  the 
on,  and  not  being  bound  to  decide  upon  each  issue  unless 
aei^ed  to  do  so(y).    So,  where  one  of  the  parties  admits 

claim  of  the  other,  but  seeks  to  reduce  the  balance  by  a 
•off,  it  is  sufficient  for  the  award  to  find  a  sum  due  to  one 
ty  or  the  other,  without  noticing  the  set-off  (A).  So, 
ere,  on  a  reference  of  a  cause,  the  costs  to  abide  the  event, 

arbitrator  finds  for  the  defendant  on  a  plea  which  covers 
whole  cause  of  action,  it  is  no  objection  to  the  award,  that, 

other  issues,  he  finds  for  the  plamtiffs  without  damages (t). 
may  be  added,  that  no  other  matters  in  difference  than 
ise  decided  on  will  be  intended  by  the  court,  unless  they 
re  been  made  known  to  the  arbitrator  before  he  made  his 

tth.  That  the  award  is  inconsistent : —  4.  That  the 

If  one  part  of  an  award  be  inconsistent  with  another,  it  ^|J2jjJ^"" 
11  be  bad :  as,  where  the  arbitrator  awarded  that  A.  should 
f  B.  100/.,  and  both  should  give  general  releases,  and  that 
a  subsequent  time  B.  should  pay  A.  20/.,  the  award  was 
Iden  had  (it). 

Hh.  That  the  award  is  illegal : —  ^  ^>y^^  it  ^^ 

\£  the  arbitrator  award  any  of  the  parties  to  do  an  act  which  iiiegni. 
U^al,  the  award  is  so  far  bad  (/).  And  if  a  sum  awardcd- 
pear  on  the  fiice  of  it  to  have  arisen  out  of  an  illegal 
nsaction,  the  award  will  be  bad  pro  tarUo(m),  It  seems, 
irever,  that  the  award  will  not  be  held  bad,  merely  because 
contravenes  some  rule  of  practice  (it).  And  where  the 
ard  was  written  on  a  wrong  stamp,  the  court  refused  to 
it  aside  upon  that  account ;  although  such  a  circumstance 

I  WrUfkimm  v.  ^ymter,  6  DowL  359.  Bormtn,  3  Bing.  N.  C.  210. 

r)  INMfcn  ▼.  ManmiM  <a  AngleMHf,  10  (Ar)  Starke  v,  De  Sme^,  Willes.Gfi:  Me 

g.  MB:  and  tee  miao    Re  Letmin/r  Sf  fieee  v.  Adamtt  4  Taunt.  63:2:   Amef  v. 

ruAy,  A  B.  dr  AdoL  4U3:    W^ket  v.  MUweml,  8  Id.  367,  2  Moore,  713.  S.  C 

mm,  3  Nev.  ft  M.  Ma  (/)  See  AUer  v.  Snvm,  8  Taunt.  454. 

r)  Dmekwor^  y.  HarrUon,  7  DowL  71.  But  it  may  be  good  for  all  but  the  illegal 

h)  Brmom  v.  Oroydwi  QumI  Cumj.anit,  part,  aenMet  wee  Dcddington  v.  BaiUcard, 

er.  k  D.  301.  7  Dowl.  (40. 

)  Anm  V.  AthuHn,  4  M.  ft  W.  530:  (m)  Aubert  f. Maize,  2  B.  ft  P.  371 :  we 

ma,  if  ifie  plea  coven  only  part.  ( FFoorf  Steen  v.  L/t»hkv.  6  T.  R.  61. 

)MMMti,7  Dowl.yi).  (i>|  Sre  He  BnHfnv,  2  B.  ft  Aid.  601: 

}  JaprMfH  V.  Mihtea,  8  Fast.  44.1:  lee  Berha^iton  v  SimtkaU,  4  Price,  2:i2:  wee. 

Hb  yi,Jehntem,  15  East.  13:  Pmkerten  however.   BrondAwrK    v.   Dorftngton,  1 

'  I.  «  B.  ft  AM.  TM;  ace  /Av  t.  Dowl  38. 


Jrditralitm. 
.   u-imlil  be  a  gooJ  Bntfrur  to  any  sppliratiim  nude  to  nhm 

_it(.0- 

Gth.  That  the  procceilings  were  irregglar  OT  fnmdulrnt;— 

If  there  Itave  tieen  anv  iiregwlarity  in  ihc  proceeding— ■ 
u-  if  no  notice  of  the  meeting (o),  or  of  atlendiuKc  by  ma- 
sel(D),  Were  given  to  The  paKy  againrt  whuin  the  awsid  ra 
msae,  or  the  like,  the  court  tvul  set  aude  the  award  («^ 
The  court  wUl  -not,  liowever,  set  a^Je  the  awonl  od  wi 
ground  that  the  Order  of  reference  b«8  been  irapruperij'  at 
tuned;  the  applicntion  in  tliat  cace  should  be  to  Mt  mi» 
the  order  of  reference  itsetf,  and  should  tie  luade  within  t 
reasonable  time  niler  tlie  onler(r).  Aa  to  irn^ularity  io  lb 
appointment  of  an  umpire,  Bee  tmtt,  1234. 

An  award  will  not  be  set  aside  althoujih  the  affidaria  ii 
support  of  the  Bfiplication  disclose  strong  inijiutatioiu  SM 
the  testimony  of  a  material  witness,  who  was  exaniintdW 
fore  the  arbitmtor  (s). 

7lli.  That  tile  Athitrstor  lias  loiaotMHiucted  himself,  kt-'j— 
"  If  the  arbitrator  have  been  guilty  of  any  mMcotidiKt  il 
the  courie  of  the  proceeding  the  eourt  will  set  aoib  Ik 
award  (f),  [if  tlie  aubmission  can  be  made  a  rule  «f  cflnrl)) 
or  a  court  of  eijuity  may  alford  relief;  hut  such  misconAMl 
will  not,  it  seems,  afford  auj'  defence  to  on  action,  or  ak 
tacluiieiit  (a).  Where  an  arbitrator  relusos  to  exalniu  "ft- 
DeBees,  or  to  receive  evidence,  llie  court  will  —  "' ' 


had  sufficient  evidence,  without  exatuining  the 
But  where  he  reftued  to  exauiine  a  witnew  because  be  theoi^ 
him  inadmissible,  the  court  reused  to  set  aside  aa  awwd[<>); 
and  tlicy  would  not  set  aside  the  award  in  a  case  viientM 
arbitrjitor  refused  to  examine  a  party  ia  the  cause  who  eonld 
have  contradicted  a  witness  (^);  nor  would  they  set  it  aaik 
where  the  arbitrator  admitted  an  incompetent  wiines»(i]i 
And  Mr.  Watson  (a)  sUtea  it  to  be  now  settled,  that  the 
arbitrator  is  to  judge  <ia  to  the  competency  of  the  wilnwKi; 
and  if  he  receive  the  evidence  of  an  incompetent  witM^ 
or  reject  the  evidence  of  a  competent  witness,  the  cnoJl 
will  not  set  a^de  the  award.  Where  the  arbitrator,  afar 
olosiag  the  examination,  refused  to  c^l  another  met^iai;,  wd 
made  his  award,  the  coart  refused  to  set  adde  the  Bw«t4, 
although  the  defendant'u  attomej'  swore  that  he  was  in  y»- 
session  of  ovidenoe  which  would  have  repelled  thai  npo 
which  the  award  was  funnded  (6),     So,  where  the  aiftpi™  w- 


m.xuMwn.WI'    8Hnn''-ii  Btv.  aTB:  3  MmKkfMI 
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SeiitJiff  &dde  Award.  1 2A !) 

ved  the  eridence  from  the  M-hitrators  without  examining?     sect..i. 
I  witneflties,  the  court  held,  that  the  award  was  not  Imd 

that  account,  if  the  umpire  hod  not  been  retiucsted  to 
imine  them(e^.  So,  where  one  of  the  defendant's  wit- 
■es  "was  examined  by   the  arbitrator,  after  the  evidence 

both  aides  was  closeci,  and  the  plaintiff's  attorucv  cone; 
hough  upon  this  second  examination  he  ii^ave  a  different 
idence  from  what  he  had  ypTen  before,  and  the  arbi tra- 
ils dectsioa  was  influenced  by  it,  yet  the  court  held,  tlmt 
is  circumstance  would  not  affect  the  award,  unless  it  were 
Misfat  about  by  the  management  of  the  defendant's  attor- 
f  (o)«  And  the  same  where  he  excluded  the  partien  and 
.ftneflses,  except  those  under  examination  (c^).  Alao,  an  award 
anot  be  set  aside  on  a  mere  suspicion  of  favour;  for  in- 
moe,  it  cannot  be  set  aside  merely  because  the  arbitrator 

indebted  to  one  of  the  parties,  though  the  other  paily 
t  Ignorant  of  the  fact,  and  object  as  soon  as  he  becomes 
vare  of  \t(f)-  Also,  any  objection  on  these  grounds  will 
*  waived,  oy  proceeding  with  a  knowledge  of  it(^). 

8tb.  That  it  appears  on  the  face  of  the  award  that  the  a.  Mistake  of 
^itrator  has  mistaken  the  law :—  fI^S?  thJ 

If  the  arbitrator  make  a  mistake  in  point  of  law,  and  it  Award. 
>  not  appear  upon  the  face  of  the  award,  the  court  will 
ot,  in  general,  set  aside  the  aw^ard  upon  a  mere  suggeKtion 
r  the  mistake,  or  upon  aflidavits  of  tnc  fiict«  (t ) ;  but  if  the 
niitake  appear  upon  the  fai*e  of  the  award,  or  even  upon  the 
ice  of  anotner  paper  delivered  with  it  U:)^  or  if  the  arbitrator, 
n  being  told  that  an  application  is  about  to  be  made  to  the 
onrty  himself  assigns  the  ground  for  his  judgment  for  the  pur- 
ooe  of  enabling  the  party  to  make  such  aptJication,  and  shews 
hat  he  is  mistaken  (/),  the  award  will  be  set  aside,  prov- 
ided it  be  clearly  erroneous  (m).  And  where  an  action  was 
tronght  by  an  attorney  on  a  bill  not  taxable,  and  a  verdict 
ras  taken  subject  to  a  reference  as  to  the  amount  of  the 
baigrs,  and  tne  arbitrator  awarded  a  certain  sum,  it  was 
leldy  that  it  was  competent  for  the  court  to  examine  whether 
he  arbitrator  had  adopted  the  right  rule  (i»). 

9th*  That  the  award  is  bad  iu  a  part  not  separable  from  the  s\  That  the 
eaidue:—  ^''"2^*!*^ 

ii-mM  H^  •  Iji  ^  Part  not 

If  an  award  be  good  in  part,  the  performance  of  that  part  separable 
rhich  is  good  may  be  enforced,  provided  it  be  final  in  itself  Jj^*^^^**'***** 
Old   perfectly  distinct  from,  and  independent  of,  tliat  part 
rhich  is  bacl  (o).    Therefore,  an  award  directing  a  defendant 

wt  TktdMngHm  v.  Hudmm,  1  Bing.  384;  Taunt.  644;  1  Moore,  4(i3,  S.  C:  th'loer 

I  Moore*  1G1»  &C'.  v.  liammi,  1  Taunt.  48;  and  sec  Sit^irman 

(e)  HaU^.  Lawrmee,  4  T.  B.  A80:  kee  v.  Bea,5  M.  ft  SoL  BMi  In  re  Badfcer,  2 

U  TwfiKV.  SB.  ft  AdnL 488.  B.  Ac  Aid.  I4)l :  RJMmrdmtu  v.  A'iMir«.  8 

lA  Atkimtm  v.  Abrmham,  1 B.  1*  P.  175:  Id.  2:17;  1  Chit.  Kefi.  674,  ^S.  C;  Gvittham 

■»  B0  Hick,  8  Taunt  AM.  v.  Uermain^  II  Moiire,  7:  Synieii  v.  (•VkW- 

(e)  Uet4ettr,  Haircodet  iC.b  P. 574.  fBttow,  4  DowL  (;43:  ArmHtroitg  v.   Mar- 

(/)  Mprgmm  v.  Mar/tan,  1  Dnwl.  Gil.  «te/Z,  4  Dowl.SOd. 

M  Kimt^ota  V.  BUMt,  7  DowL  423.  (/c|  Kent  v.  £Md6,  .3  Fa»t.  18. 

(I)  JiMtoiT.  PDyitf«',3Uo«rl.Ml:Jupp  (/)  J»wiM  v.  Oin^,6  Bing.  N.  C.  187: 

r.  Omgmm,  Id.  IW;  1  C,  M.&  R.523,  it.  but  ace  />«  Orendon  v.  Ovpper,  2  Per.  ft 

!.•  hnyiMH  V.  SteggaU,  3 Moo.  &  Suott,  D.  49i». 

9|S  DowL  796,  &  C;  Hardy  v.  lUn^-  (m)  nit^tinUtmwSourM'.Mi.it  A.C37. 

MV,  1 H.  ft  W.  185:  Ch*ut  v.  Wefinntee,  (n)  UrondhvrMts.iytrlinittun,^  DowL  ;M. 

aEh«t,3S7:  Bbwfifiierv.  ThMc,  1  D.  ft  lo)  Oatdlmr  ▼.  b'uUer,  Millu*.  64.  ;i53: 

LdlS:  OwRif  V.  e^tmrna,  1  Hiria.  imi  7  AfUimn  v.  Gra/f^  i  Wi]«u  SKt:   Irutrmm  ir. 

ioOR,  434,  Jk  C;  OvMfN  v,  Qwm,  J  Miift<^,  8  £ait,  445:  Geurgf  y»  l^wMev, 


WM  hdd  good  M  to  d  iMt  a«t  port  ta  i 
tto  i  tftpto  ^H  Arw  Mo  torfaty  to) 


oriitas 


and  bdd  thoawoid good (f).    Aaamnlgra 
time  of  the  oword  «oo  riowioly  koldM  to  I 
mat  haoo  diTCAk;  bat  bov  ■■  a«wd  of  o 
WaU  oztead  b(T««d  Ao  ■ 
ottlj  for  Ik  ti       '" 
AmL  if 

w^A  be  hoi  BOMitho  iiwod  io  good  oo  to  OoA 
AmI  U  Mcno  tb«  wfcMM  ifciUMtoK  koo  oodaod 
to  be  eatcnd  aitWrt  — tfcority,  if  IIk  smi 

tk  motttn  icftnid  iahiimlmly  of  tto  i ^_,  ...^ 

of  the  owHd  aaef  ho  i^tetod(()L    Wboo^Wow^ 


bjr  mlc  c^  coBit,  owided  Iboo : — **  I  avoid  and  i 
o  rerdict  in  this  emaae  be  finoUv  entorvd  fer  t 

with  £ — domagM: "  the  conn  hdd,  lie  hod  exn . 
tfaorily  in  dirertins  the  entry  of  >  rerdict,  ond  tbot,  o 
sirud  «ansi»t«d  of  4»1t  one  wntrDCW,  thot  dinctiaa  co 
Bi>t  be  rejected,  and  the  mjdae  romideivd  oo  on  oaori  t 
»>  mDch  irod  due  and  to  be  paid,  ond  ibot  tbacfgn  ttoBi 
wu  bad  (■).  .Vnd  thv  mdm,  «b»n  ihe  arbitntor  fcvd 
inditi^hle  plea  (wl-off)  panlr  for  the  defn>doiit(it};  hol  1 
plaintiff'  V4£  allowed  to  vaire  the  objection  in  that  aoe. 

WW««  tf-.-      --      .■,-■■-....•■-./■•'.■  .r-'-r.?.o»Jio»0^rtl« 

Sitrilw"     ~^  "  iciMRD.j  Li  seems  [iwt  ■  fmnj  in  wboac  &nior  a  W- 

fj?o^?*     **^^  ''^^  '*^'*  '"'^^  tannot  arail  hinuelf  of  it  to  act  aade tt( 

(k_^£^   award.     Therefore,  where  an  arhitrotor  i  iiihmiiwiIj   fiioola 

>■**<■•■ '        plea  of  «et-off.  in  part  for  the  plaintiff,  and  in  poit  Ibr  At 

^^<*         defendant,  insteod  of  whoUr  for  the  plaintiff,  tb*  eoort  uhmi 

■  MaatoiT'  '«  >«■  agde  (he  award  at  tW  instance  of  the  drfndaot;  ml 

r**  '■■"'   as  they  had  no  power  to  amMid,  they  gavr  the  ph'-'i*  At 

option  either  of  hann^  the  award  set  aside,  or  of  kttiag  il 

•tand,  if  h«  were  williiur  to  pay  the  ddendanfs  eoata  ao  Ik 

ime  erroDeonsly  fonnd^  in  ms  faTonr  (the  morila  not  btiM 

affiMted.  and  the  order  of  Xui  Primt  procIndiiK  a  writ  « 


^  "*"«»•  •-  "fc""  '.  7  DmA       ift  Mta>*  «.  ■■J  Ito.  a  p. « 
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Ailer  an  award  has  been  made,  it  is  too  late  for  the  unsuc-     sbct.  3. 
nfiil  party  to  object  that  certain  infants  have  l)cen  parties  ^ZjZZI 

the  submission,  and  that  certain  other  interested  persons  to  compctciK . 
!▼©  not  been  made  parties  to  it,  for  the  party  enterin^^  into  X2ta^'  ^ 
«  reference  **  must  be  taken  to  liave  known  who  were  the  be madebr'' 
irties  to  the  actions  to  which  he  himself  is  a  party,  and  to  ^^^  Awan!. 
le  submissions  which  he  enters  into,  and  it  would  l)e  most 
^oat  to  allow  him  to  take  the  chance  of  an  award  in  his 
vour;  and,  that  failing,  to  claim  to  set  aside  the  whole  pro- 
leduigs  for  a  defect  in  the  submission  of  which  he  had  full 
ignizance  when  he  entered  into  it"(j). 

As  objection  to  the  award  being  inade  on  account  of  the  Waiver  of 
me  for  making  it  not  liaviug  been  duly  enlarged,  or  to  an  ^,^S||"  ^^ 
mpiragc  on  account  of  the  umpire  not  having  been  duly  ^th  a  Kdow- 
ipointed,  or  on  account  of  improper  conduct  in  the  arbitrator  '^  ^^  '^ 
r  umpire,  or  the  like,  may  be  waived  by  tlie  parties  attend- 
ig  the  arbitrator  or  umpire,  and  proceeding  in  the  reference 
r  umpirage  with  a  knowledge  of  tne  fact  (a). 

Alto,  if  a  party  accept  a  uencfit  under  an  award — as,  for  Watverorob- 
iBtance,  if  an  award  direct,  amongst  other  things,  that  Uie  {^^jlSiiifMi 
Mts  of  the  cause,  and  of  the  reference,  be  paid  to  the  plaintiif.  Benefit  under 
nd  he  accept  such  costs — he  is  thereby  prei'luded  from  after-  ^^  Awar«i. 
rards  impeaching  the  award  ^6).    Where,  however,  an  award, 
ublished  nine  days  before  the  end  of  Hilary  tenn,  directed 
lie  defendant  to  pay  the  plaintiff  a  sum  of  money,  and  the 
(bintiff  to  lay  out  a  sum  of  money  on  premises  which  the 
efandant  held  of  him  as  tenant,  it  was  held,  that  tlie  defend- 
nt  had  not  wuved  any  objections  that  mi^ht  be  taken  to  the 
.ward,  by  not  giving  notice  to  the  plaintift  of  his  intention  to 
pply  to  the  court  ^ler  he  had  heard  that  the  plaintiff  had 
ommcnced  the  repairs,  nor  by  the  defendant's  attorney  at- 
ending  the  taxation  of  costs,  and  requesting  a  week's  time  to 
ttj  the  money  (e). 

Amp  amd  within  what  TimeJ\  Where  no  action  is  ^nding.  How  and 
■d  where  the  submission  dues  not  contain  a  clause  of  consent  jj?^'"  ^^^ 
hat  it  shall  be  made  a  rule  of  court,  the  award  cannot  lie  set      ^ 
side  by  any  application  to  tiie  court;  but  if  the  party  grieved 
annot  avail  himself  of  tlie  defects  in  it  by  pleading,  where  an 
ictiou  is  brought  againHt  him  upon  the  bonif,  &c.,  his  only  re* 
Dedy  is  by  application  to  a  court  of  equity ;  but  where  an  ac- 
ion  III  pending  and  the  submission  is  by  rule  of  court  or  judge's 
ffder,  or  where  the  submission  contains  the  clause  a1)ove  meii- 
ioned,  the  award  may  ))e  set  aside  upon  application  to  the  court. 

Where  the  submission  cotUains  the  clause  of  consent  above  ^mim  made. 
nentioned,  this  application  must,  by  the  9  «!^- 10  fF.  3,  c.  15,  s.  2,  where th»si'i>- 
le  made  before  the  last  daj/  of  the  term  next  frfl^  the  award  n^^dcc.! ' 
t  WMdSy  and  published  to  the  parties(d).      Wnere  a  sum  is  and cLnuiiis 

($}  J«M» v.  pNPeff,  6  Dowl.  48:1,  CMrrirf/re,  made,  and  notice  of  the  fact  given  to  the 

r.  t  WHfMMN  T.  B^umter,  3  M.  Ik  W.  lliU.  parties,  and  that  thrv  inay  obUin  It  on 

fa)  SaecnCe.  1239:  and  lee  HetrUtt  v.  payment  of  fair  ana  reammahle  charge*, 

•jmiaek,  tC.  a  P. 374:  KbtgweU  v.  EUuM,  ( MweUtrwh  v.  Ilunkin.  1  Di>wl.  7».  per 

'DovL  4SSb  Timdal,   C.   J.)    The  C'nurt  of  Queen's 

«)  KtmmaiU  v.  Hmnri§,  4  D.  fr  R.  97S:  Bench,  howevrr.  have  held  that  an  award 

acmi.  &CL  Li  published  «hcn  the  arbitrator  gives 

Ui  itmumt^  V.  PkOUpa,  1  Ner.  &  P.  the  parties  notice  that  it  nay  be  had  on 

Ml  6  Ad.  *  f-  II-  llSt  S.  C.  payment  of  his  charces.  tchetker  thep  be 

Ml  It  is  puMiilMd  (according  to  the  rtammable  or  noi,  iU* Arthurs.  CamMI, 

RUoBoftteCourtofC.P.)  whcnit  ia  saaAd.A18)  9N«v.&  M.444,S.C.)  • 
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mmmt  i«.    ttwardfed,  nbject  to  be  redooed  by  the  jfuAoMtmc  c 

''.'*Z_"'__  *^  *  fltatement  of  fificts,  mn  appiicatMOi  iiir  ti 

a  f  ANMHt  lo   that  iudgment  ifiy  in  effect,  an  appKrrtiim  & 

ttwirrjrrouii.  ***^*'^  '"^  must  be  made  within    the    ■rawmapy   •■■(^ 

^     Kven  an  application  that  the  award  he  tobobc  HEft  » ih 

Name  arbitfator  to  reconsider  it,  on  the  cnmnc  as  b  hi 

not  uifficient  materials  before  him  when  ht  madr  jb^  w^h 

made  within  that  time(/).     If  the  award  he  made ; 

tlie  application  to  set  it  aside  most  be  made  in  the 

but  it  made  in  term,  the  parties  have  until  the 

second  term  to  make  the  application  (jf). 

cannot  lie  made  on  the  hist  da^*  of  term(il); 

(wurt,  after  the  time  above  mentioned,  entcnai] 

Hct  AMi<]o  an  award  for  any  defect  whatever (■), 

HUi'h  defect  appear  upon  the  &ce  of  the  awara(j^).  la 

where  the  submimion,  beinr  in  the  hands  mi  the 

fuirty,  could  not  be  procured,  in  order  to  make  it  a  nhrf 

oniK,  in  sufficient  time  to  move  in  the  term  next  Aa  pb> 

lication,  the  time  for  making  the  motion  was  enlai^eA  byAi 

c*(mrt  until  the  following  term(i:).     But  this  apfMnlth 

nn  ovAMiou  of  the  statute,  and  probably  would  not  mm  h 

|H'nnittod(/). 

x^Mnriho  'l'l»**  sututo  of  Ji  A"  10  If.  t\^  r.  1.5,  however,  does  nox  cxifli 

b"  UuK*!vr '*  ***   ii\\ai\Js  whorx'  tho  rofort'nce  has   been   by  order  of  JSs 

«>u»r, .  /•rfW(«>;  nor  to  other  cAses  where  an  action  b  pea^ifi 

and  tho  n^tort' lu'o  h;ki  Uvn  by  ruK'  of  court  or  judge* j^  u]dtf{s); 

^ot  tho  (vun  \«in  noi«  in  such  cases,  unless  under  verr  spedd 

oirruinst^iuvs*  onicrtain   the   motion   after  any  conaddenkk 

lrtjv»i»  of  timo^t.'^.     Aiui  tho  cvm-ral  rule,  where  the  rexatan 

is  in.itK'  h\  rv.:c  or  i.Htr  uot  at  -Vwt  Priugy  appears  to  beth* 

t  h o  .ip J . i  i ^v» : ;  ,> : -.  ^i . , .;; '; .4  jv^  nwi^ic  before  the  last  day  of  thr 

t«^r:n  Ati«T  thi    }...:  ::rA:i,-r.  of  xhf   award  (o).     And  the 

ri'irt-.^of   >  \\,hht   a:  Xiri  Prims  of  the  cause  W 

Rut  where  a  verdict  is  iab> 
.^?u!9*  tm,'§  i^  zvferred,  and  the  arbitiMar 
:>'.ar^  .•:  a  jur^-.  the  motion  shoaU,ii 


ill     A  K^- 

J>  ".'i.i 


•  *. 


.-*: 


,  •*,    \    .  •        .    ,    . 

*,-is.->,  jm  r;.j«.':  m  :\:r.  ihe  time  limited  for  a  moW 
.V     i«.;i.i,...:  .^  ..-  -..-  ^  T>s«^  irial,  rtr.  within  tbefint 
\i-ii   v:.i,:.  .v-*^,.?  >; v; 


•Knx  V 


kft<rr  the  publication  of 


&    C:   Sherry  r.  OkL  i 

I    HaiT.  ik   W.  IM.  tC: 
t.    iterrvM.  3  DowL  117:  1 

Xruiwrn.  4  Do«L  W 
E  » .  Phf'lifw.  1  Ncv.  fe  P' 
Mit.'M.  i  Nev.  K  P.  4»: 
dJm*.  4   Do«L:  Iwi  m 

»  !.->  ihe  fini  taut  diyi « 
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to  be  observed,  however,  that,  in  cases  not  within  the     sscr.  3. 

it  18  not  imperative  on  the  court  to  refuse  motions  ^^^^^7^ 
ber  the  times  above  specified,  provided  very  clear  and  name  Cmh 
ory  reasons  be  given  for  the  delay  (r).    Therefore,  S'^JJ*'*;" 
.  mle  was  obtained  in  time,  and  was  dischai^d  on  Deisy  ar- 

merely  technical,  the  court  granted  a  new  rule  in  the  «>««<•«*  '*»«• 
term  after  the  publication  (i).     It  has  been  held  by 
rt  of  Queen's  oench  not  to  be  a  sufficient  excuse  for 

that  the  arbitrator  had  refused  to  give  uj>  his  ai^'ard 
.  payment  of  an  exorbitant  sum  (ty.  Nor  is  it  a  suf- 
ODCUse  that  the  party  moving  dia  not  believe  that  the 
mrty  intended  to  proceed  upon  the  award,  as  tliere  had 
MCfvioiis  revocation  (f#). 

iy  be  necessary  to  add,  that  the  motion  to  set  aside  a  Mntkm  to  » 
If  entered  up  on  an  imperfect  award  is  not  limited  to  "^^^^^' 
iods  above  specified  (x).    But  it  is,  in  general,  better  Ivward  not 
y  in  proper  tune  to  set  aside  the  award  itself ;  for  on  «»nHed,  *e. 

to  set  aside  the  judgment  entered  on  it,  only  such 
as  appear  on  the  face  of  the  award,  and  would  be  avail- 
answer  to  a  motion  for  an  attachment  for  disobeying 
be  taken  advantage  of  (^)« 

',   move  to  maJbe   the   order  or  iubmisnon  a  rule  q^Pncticfti  Pr 
)/  and  then,  wUh4n  the  time  above  mentioned^  get  coufuel  ^MifXe^* 
for  a  rule  to  shew  cause  why  the  award  should  not  be  set  Award. 
f^NMi  an  affidavit  of  the  faets  necessary  to  sustain  the  ob- 

intended  to  be  made;  but  if  it  be  intended  to  object  to 
wdj  merely  for  defects  appearing  upon  the  fare  o/*  it,  an 
't  will  be  unnecessary.  As  to  the  titie  of  the  al!i<mvits  in 
le,  see  ante,  1211.  By  R.  E^  2  O.  4,  Q.  B.  (a), '« where 
to  shew  cause  is  obtiuncd  in  this  court  to  set  aside  an 

the  several  objections  thereto  intended  to  be  insisted  upon 
ime  of  making  such  rule  <Asolute,  shaU  be  stated  in  the 
'  shew  eausey  This  rule  is  also  adopted  in  the  Ex- 
irjf^),  and  there  is  a  similar  rule  of  3/.  T.,  10  (?.  4  (<;), 

Common  Pleas.  It  is  necessary,  therefore,  that  the 
1  should  indorse  these  objections  on  his  brief,  before  he 
t  in  to  the  officer  of  the  court  {d\  It  is  not  sufficient 
e  a  general  head  of  objection,  as  '*  misapprehension  of 
nns  of  the  reference,"  or  "  that  the  arbitrator  has  ex- 

his  authority,**  or  ''  that  the  award  is  uncertaici,"  or 
Inal"  (e),  or  the  like  (/).  The  rule  applies  to  the  cer- 
\  of  an  arbitrator  empowered  to  ascertain  the  amount 
om  the  defendant  to  the  plaintiff,  and  to  certify  the 
to  the  associate,  by  whom  a  verdict  is  to  be  entered 
ingly  (/)•    But  the  rule  does  not  apply  to  a  case  where 

>  per  Lord   TenHrden.  C.  J.,  In  (:)  9  &  10  W.  3,  c.  15.  ••  2:  CtajAom  t- 

fM  ▼.  itfnrafaf.  ff  B.  ft  C.  fiSO:  per  H^ham,  7  Moore.  44i3:  1  Bing.  07,  8.  C ' 

I,  J.f  in  RejfmMs   v.    Atkew,  5  mc  alao  Ktr*i««o  v.  Hudwn,  3  Moore,  64; 

B:  nd  ptr  Puttemn,  J.,  in  Sherrtf  8  Taunt.  733.    Where  in  conaequeuoe  of 

I  Dowl.  34IK  the  miicoDduct   nf  the   arbitrator   the 

mrp  ▼.  Okt,  3  Dowl.  340:  eontm  original  rule  could  not  be  obtained,  the 

vged  lubttantiany  at  first:  Car-  rourt  allowed  a  duplicate  of  it  to  be  made 

▼.  Jroe4riii,  3  Nev.  &  M.  Mia  a  rule  of  court    (TAcmw  ▼    PhiS^,  « 

*drtkwr  ▼.  CampbeS,  A  B.  ft  Ad.  Dowl.  14A). 

t  MC  Mr  TbMW,  C.  J,  in  Miutel-  {a)  4  B.  fc  Aid.  M»;  S  Chit.  Rep.  378. 

.  Ikmkin,  I  Demi.  79i.  {b)  See  Smith  v.  firiaroe.  11  Price,  A7: 

•Vrrair  ▼.  Hmmm.  S  Dowl.  S61.  Wafkhu  v.  PhUl,  oU»  1  M'CleL  &  Y.  3114. 

r  V.  Ifearar,  3  B.  ft  Ad.  S95i  (r)  tf  Bine.  348. 

▼.  ItoiMr,  3  Nev.  ft  p.  344.  (tf )  .See  Whatlf^  ▼.  Morlapd,  S  DowL 

*.i.  S4y;  4  Ttr.  td5,  «.  C 

JmiSmMnir.  Homer,  3 Ner.  ft  P.  («i  BoikUe^.  Davie*,  4 Nex.  it  '^fc.TW. 
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rlieitiaiw 


foite  tf  Appiieaiiom,']  If  a  motion  for 
be  made  on  slight  groond^  the  rale  wiU  be  disehaigcd  vilh 
costs  (r).  In  a  case  where  the  defendant  pot  a  wroag  eia> 
stmctiott  on  an  award,  which  induced  the  plaintiff  to 
the  court  to  set  it  ande;  the  conrt  held,  that  the 
construction  was  untenable^  and  therefore  disehi  _ 
tiff*s  rule;  but  the  court  wonld  not  gire  him  the  cdalitf  ft» 
motion  (#). 
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(*'  Aarnr  ▼.  Ofar.  3  Dovt.  310:  I  HsR.       Ml  Sft^yy  v.  Oftv,  SDovL  JB:lHi» 
a  W.  USl  &  Cr  PMk»  t.  J«m»,  3  Do»L    a  W.  119,  &  C 

H:  Bmtmr.  Ri— ,5  IkmU  3^;  Or-        (H  awfc  ¥.  fli % i  .  I CMt  Blii. tt 
■irilTf  T.  HMii>r.  I  ML  a  W.  UOl  t«l  HMtaB  ▼.  CSm^bl.  C  Doirt.  flk  « 

(P  Aornr  T.  Qte.  Mvr«-  Ki*-  N.  C.  MX  &  C 
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Sbct.  4. 

Emfircmg  Perfinmanct  of  the  Award, 

Wktre  there  it  n&  Ctnue  in  Couri^  \  Where  there  ie  m  Cmtee  in  Court, 
12&5.  1260. 


Sbct.  4. 


Where  there  is  no  Cduee  in  CourtS]  Where  there  is  no  caase  where  therv 
ii  couity  we  have  seen  that  the  submission  to  arbitration  is  by  c^°rt^*"**  *° 
bond,  deed,  or  other  written  instrument,  containing  a  clause 
if  consent  that  the  submission  should  be  made  a  rule  of  court ; 
yr  by  bond,  deed,  or  other  written  instrument,  not  containing 
nch  clause  of  assent,  or  by  parol. 

In  the  two  latter  cases,  in  which  the  submission  cannot  be  Bv  Action. 
made  a  rule  of  oourt,  the  only  means  of  enforcing  a  perform-  !!uMion  otn- 
mee  of  the  award  is  by  action.    If  the  submission  be  oy  bond,  not  be  made 
the  prerailing  party  may  have  an  action  of  debt  on  the  bond,  court  °^ 
irhich  is  in  general  the  most  preferable  remedy (f);  if  by 
>ther  deed,  he  may  have  covenant  (n);  if  by  instrument  not 
under  seal,  or  by  parol,  he  may  have  aseumpsU  on  the  sub- 
niflBion ;  or  in  any  of  these  cases>  if  the  award  be  for  a  sum  of 
money  merely^  he  may  have  debt  on  the  award  {v\    Before 
the  3  %^  4  FF.  4,  e.  42,  debt  would  not  in  such  case  lie  against 
m  executor  or  administrator  on  a  submission  by  his  testator  or 
intestate ;  now,  however  by  that  statute,  s,  14,  an  action  of 
lebt  is  given  against  the  executor  and  administrator.     Debt 
irill  lie  on  an  agreement  to  submit  with  a  penalty,  for  revoking 
m  arbitrator's  authority  (le^).    Where  tne  parties  who  haa 
mbmitted  disputes  to  arbitration  by  mutual  bonds,  by  indorse- 
ments under  seal,  on  the  bonds  of  submission  made  within 
the  time  limited  for  making  the  award,  agreed  that  the  time 
ihould  be  enlarged  to  a  future  day,  it  was  decided  that  an 
letion  of  debt  on  the  bond  would  Ue  for  non-performance  of 
in  award  made  after  the  original  time  had  expired,  but  with- 
in soch  enlarged  time:  for  such  indorsement  operated  as  a 
defeasance,  or  further    defeasance  to    the  original  bond(x). 
Dnt  if  the  indorsement  had  not  been  under  seal,  no  action 
Boold  have  been  maintained  on  tl>e  bond  for  non- performance 
if  the  award  (^).    The  remedy  in  the  latter  case  would  be  in 
ilebt^  or  assumpsit  on  the  award,  or  assumpsit  on  the  agree- 
ment (r).     It  may  be  necessary  to  observe,  that  in  an  action  Defeuoe. 
>n  an  award,  if  it  be  bad  on  the  face  of  it,  the  defendant  may 
let  it  out  on  oyer  and  demur  (a^  ;  or  if  the  award  be  defective 
Tor  reasons  not  appearing  on  tne  face  of  it,  such  as  that  the 
urbitrator  has  exceeded  his  authority,  has  not  awarded  on  all 

If)  Arrer  ▼.  Own,  7  B.  &  C.  497;  1  M.  Id.  100. 

fcjBLSS,  &C  (v)  fFar&wrtDfiT.  Srorr,  4B.&C.  )03;6 

(«)  Mmnh  V.  BftUtd,  1  D.  ft  R.  106:  5  D.  *  R.  113,  &  C. 

B.  &  Aid.  5(17,  &  C  (X)  Creif  v.  Tatbot,  3  D.  &  R.  44fi;  2  B. 

(V)  8w  f  Saond.  SB  b:  9  Chit  PL  Sth  ft  C.  179,  &  C;  Rbx  v.  Bingheun,  3  Y.  ft 

mL  St6»  notes:  9  Ld.  Rajm.  1041):    Kb%g-  J.  301  to 313. 

tm  ▼.  FMTjM,  Peake,  997:   Kem  v.  Bat-  (y)  Bmwn  ▼.  GoodnMm,  3  T.  R.  fi09,  n. 


^  f,  1  En.  IM:  BtileM  v.  Lgehmere,  Id.        (a)  Wation  on  Awards.  909. 
177  :  BuHjUw.  Ijeigh, 8  T.  R.  A71 :  Aninan       (a)  FWw  ▼.  Pintblev»  11  £a«t,  188. 
r.  Cheat,  15  l^aat,  909:  Hunter  v.  Rice, 


amm  «*.   matteiB  sabmitted  t«  him,  ar  that  it  te  d 
,  '*^"-     or  tlie  like,  tli«  defendant  may  take  hdvaaUige  rt 

by  ptea(j');  but  the  comiption,  or  otiier  miscoiidiictuf  Al-H 

■rbUcatoT  in  making  his  nnkri],  not  appearing  on  Iktfintf  H 

the  award,  isanexceptim,  SBdcwmot  oe  wujcti^Uy  ptwli^j 

the  party's  onlv  remedy  in  mdi  •  cm*  w  by  bill  io^iailiB^fl 

■ViMlaa  ^'  when  the   ■llblliMfan  ■«■*«*—  mt  «IV>4Mfi[^H 

AotoBb    above  mentioned,  th«  nnnlllBg  W**J  Im*  >b  ^IH^^^I 

■liiiiSuimv'  '*"^''%  ^  peribrmaDce  «  tlw  KwaM,  Mthtr  bj  "illWMMB 

jMntea  '  directed (s),  or  by  tttt«diiiWBt(«);  or  ptAapa, If  llle Ula^B 

tvHofCnin.  fi,f  payment  of  money,  by  txaemaaa.  nMer  IJir  £  K.  r.  I  l<l  ft  a 

18(ft)(a«t«,I106).   Andanfttt^kn«liDarbeabtaiD<da>ilfl 

where  the  non-perfbramiM  eooibti  in  the  non-oayniestrf'fl 

tuoney,  as  in  the  oon-perfcailBBoa  of  any  collateral  maU(r(t^  fl 

Bat  interest  occniing  doe  after  the  making  of  the  awvd  tmt  ■ 

not  be  recovered  by  attaebment,  but  only  bj  ai.-tion(<i).  ■ 

kiUuSnk-       ^^  orderto proceed  by  atUohment  or  execution,  Itt  aa  sfUb-  m 

M«i«>lhA  «je  is  Mffifa  ^  ab  dtw  tMMtiom  «^  tiu  boad  or  mAer  marwtm  m 

MitjMMltfiNit  to  eammMtfWiam  ■■>>■«■■  w, <»—■»■*  1 

kf»fAM  «i  libMw^  J/lbnAfMMMMwtK/f.  (^  1 
Miwwnm  fo  ^  onbr,  AUf  •fiiatit  i*f  y  mntml  mmmmmm  1 
aad/DV  AoMNMrf^toMHKs  UU  «rvlih'toUUaMAa»MW(/)i    j 

Or,  in  vaeatiom,  ym  wn^  otenit  mjiti^»fim^  entire  ap* 
l^ueiiim  of  tht  lAore i^tdAfUik),  nmd  ftib  t(,.tiytfkr«Ml 
MtXfOM-papnr,  m^tMif  ^*omaa,t»  *mMafA«maAn,akiml 
draw  up  tie  fWa.  ^  eotU  bt  atmrdmt,  ftl  m  Hffm^mt  m 
the  ruUJrum  tk»  mamtr;  mrte  a  eapf  uf  tlm  rmU  mmd  tffi^ 
maU,  if  tay,  M  tie  Mywmta  attormg;  amd,  at  U«  Aat  tf- 
pointtd,  attend  Ufara  tie  miuttr,  loAo  wilt  Uw  ti*  «M(iv  ml 
BiartlAamtm  tAer^(i).  If  the  award  be  not  madaanbrf 
court,  the  court  has  no  jurisdiotioo,  and  will  not  met,  (h*|^ 
the  opposite  party  be  willing  to  WHve  tbe  ohytetianQ).  TM 
gDlargements,  if  any,  most  also,  it  Be«DU,  M  made  anklf 


mtanicMaah'to  fBchulc  It-Ulwl       M  SHIhchm,  tsn.  Fn^.an  *i 
...BTihanilHiMoabiirliliHllTbyrute       (/)  Dh  t.  Mwrf,  •  n— i^. 
otcaDrKBdnrndlwraaMiuWlKlan       tfi  Ifibrouak  iha  n 
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oofiirt(  j).  It  seems  that  the  act  8  5f  9  FF'.S,  only  authorises  8ict.  4. 
making  the  submission  a  rule  of  one  court,  and  not  of  more 
than  one  {k).  Where  there  is  no  cause  in  court,  the  submi»- 
sioii  cannot  be  made  a  rule  of  court  after  it  has  been  re- 
Toked(/),  thouffh  a  judge's  order  of  reference  may,  with  a 
view  to  costs  (m). 
When  YOU  nave  got  the  costs  taxed,  if  the  party  who  has  to  Demand  of 

eform  the  award  do  not  perform  it  within  the  time  thereby  jJ^^JJJJJ*' 
ited,  (if  any  be  limited),  then,  if  it  be  capable  of  being  en-  and  by  whom 
forced  by  execution  under  1  iSf  2  F.  c.  110,  «.  18,  (n)  you  may  "**•• 
at  once  proceed  to  issue  execution  without  any  farther  demand 
or  ceremony,  just  as  you  might  on  a  judgment  for  the  same 
amount  (o).  But  if  it  be  not  capable  of  being  enforced  under 
that  section,  or  you  prefer  proceeding  by  attachment,  then 
make  a  eopj^  of  the  rule  and  allocatur  (/> ),  and  of  the  awards  and 
power  ofattom^  {if  any);  and^  after  examining  the  copies  with 
iie  oHginalSy  eeree  the  ctfnes  upon  the  party  pereonalfyy  shewing 
kim  €U  ihesametime  the  originaUy  in  such  a  way  that  he  can  read 
their  contents  (q).  The  court  wdll  not  in  general  grant  an  attach- 
BMnt  without  personal  serrice,  in  any  case  where  the  party  ap- 
plying has  another  remedy ;  and  this,  although  the  party  pur- 
posely avoid  the  service  (r).  But  in  one  case,  where  the  party 
nad  personal  knowledge  of  the  award  and  rule  of  court,  the 
Court  of  Queen's  Bench  granted  an  attachment  against  him 
for  non-performance  of  the  award,  although  lie  had  not  been 
personally  served  («).  Then  let  the  person  in  whose  favour  the 
award  is  made  demand  of  the  other  party  the  money  or  other 
iking  awarded.  This  demand  has  been  held  necessary,  even 
whm  the  award  specified  the  time  and  place  of  performance(^). 
It  may  be  made  on  a  day  subsequent  to  that  on  which  the 
award  directs  the  money  to  be  paidrii).  If  it  be  inconvenient 
for  the  party  himself  to  make  the  aemand  personally,  he  may 
depute  nis  attorney  or  any  other  person  to  do  it  for  nim,  by  a 
letter  of  attorney (d?),  a  copy  of  virhich  must,  as  already  ob- 
served, be  served  with  the  copies  of  the  rule  and  award,  uid 
the  original  shewn  at  the  same  time.  Where  costs  are  awarded, 
a  demand  by  the  attorney  of  the  party  is  sufficient  without  a 
power  of  attorney,  even  though  the  costs  be  by  the  terms  of 
the  rule  made  payable  to  the  party  himself(jf).  And  in  a 
\{s)  where  tne  demand  of  tlie  execution  of  a  deed  was 

i)  So  Jenkimt  w.  Imc.  8  T.  R.  87 :    993,  where  the  court  yielded  to  the  prac- 
Aunt  V.  JertU,  ft  B.  &  C.  588:  aod  see    tioe. 


▼.  RmtoH,  6  Dowl.  384:  3  M.  dc  (w)  Re  CnOke,  7  Dowl.  603. 

W.  Ja,  &  C  tx)  Lauifher  v.  Laughtr,  1  DowL  884; 

(*)  Vnitpmnp  V.  BateM,  S  C.  &  J.  379.  1  C.  &  J.  3GR;  1  Tyrw.  359,  &  C-  Jack- 

<l)  lOHg  ▼.  Joeeph,  5  Taunt.  452.  mn  v.  Clarke,  13  Price,  S<J8  ;  M'CIel.  72, 

(m)  AUom  T.  George,  2  B.  &  A.  305.  S.  C:  Ktp.  Forteteue, 2  DowL  448:  King 

(N)  See  ante.  1256.  n.  (6).  v.  Podewood,   Id.  570:    but  ne  Bom  v. 

(o)  Ante,  119f{:ieean<».  1256,  n.  (6).  MaUtand,  8  Moore,  44,  which,  however, 

(»)  Rex  V.  fSmtthitie,  3  T.  R.  351 :  Reid  seems  a  confused  report. 

▼.  iJMr,  7  D.  &  R.  612:  Belkdre  ▼.  PouH-  (y)  Jnman  v.  HUl.  4  M.  &  W.  7.     The 

Mr,  6  M.  fr  Set  S3U.  case  of  Mamm  v.  WhUehotue,  as  reported 

tq)  See  Gsftwf  ▼.  Rait^tam,  2  DowL  505.  in  6  DowL  602.  appears  opposed  to  this 

(n    Rie/ummd  v.  FarMneon,  3  DowL  position:  but  on  reference  to  the  report  of 

708:  Re  Uiwe  and  Another,  4  B.  dc  Ad.  the  same  case,  in  4  Bing.  N.  C.  622.  it 

412:  and  eee  SttmnH  r,  Tnwer,  1  C  M.  will  be  seen  that  the  court  subsequently 

4e  R.  88:  Bttmdon  ▼.  Brmdon,  1  B.  &  P.  discharged  the  rule  and  allowed  the  at- 

IM:  Otmmki'  v.  Pentemze,  5  Taunt.  813:  tidinient  to  stand,  on  the  authority  of  M* 

Asatf  ▼.  Fere,  1  Chit  Rep.  170.  mafi  v.  HUl,  iiU  eupra,  and  another  case 

(•)  Ae  Beeper,  I  B.  a  C.  264:  and  see  in  the  EzehiBqucr. 

JOem  w,  JVncfsw,  t  DowL  588.  (e)  Kenton  v.  Gra^eon,  2  S^niith,  61. 
(T)  BliwwiBiii   ▼.  Brandon,   1  B.  dc    P. 


Jriifpcftm* 


.  made  tj  aa  t^^  wifhoat  &  power  of  aMMHy, 
_  mfficioiL  Cm  naat  be  taken  to  demBnd  tiie  t 
•tiottg  amtrdad;  if  yon  demand  more,  aad  it  1>e>  refotc^, 
cannot  ban  an  atuicbment  for  the  refuNd(a).  Th»  pirn 
mddng  Ou  imaaiiA  most  nrettoualj  hare  pcrfunnnl  ill 
oondidona  preeedBnt,  otherwise  ou  attiKhiucnt  will  duI  b> 
granted  (A). 

I^  upon  Bneh  demand,  tiw  opr:inl«  pnrtv  do  not  fay  Ik 
money,  &e.,  in  compliance  witn  the  nword,  than  Jit  • 
—"oBilbt  made  €f  Ike  tmvlM  ftf  the  award  wulrvle,  sadall» 
comr  (ifQim),«mdtfiAmmvmenffiaait.*mdlialtiem^ 
Ml  nkaku  imimfimtiioi,  md  im  ^Unk  ^  0*  ^imm- 
•MtiM  ^tluammrd,  mmdimlim  thereof  {if  mtatmvf),  mdj 
tiltMteyNMH((d),  Ufmm\  mmdmetiaeOuiref^O/utnu^ 
amdaboi^a»m»ci^^AM  imm-^ amr,t^Xifmf)f9& 
attmUmf  mbiem,  Mlrf  ^Oi  tniat  if  0  eojw  tkatof,  aadif 
tk»ikmpimftk*«riifmat  ^MHvlAaniltawIallocaturft/a?). 
When  an  aibibater  baa  the  power  te  odarge  the  tinw  br 
■— "H-g  hie  award,  and  tbe  rala^Hncnla  an  made  nuf  ((tki 
rale  c^  «anrt,«n  afidavU  of  awdi   lalMiBiiiilim  tl  IW 

niimiij  1 ilii   III  iilifalii  aa  aHariimiail     IflilBlea 

canae  in  oonrttbaalUaTtt  AonM  beMiOedlBlkBeBB^A 
The  affidavit  will  be  anffident  If  It  diacloat  a  i^idar  Mrni^ 
althougli  the  eiimame  of  the  ftrbilrntor  or  umpire  ii  mif- 
deHcribed  (jf ).  When  the  anbmiaeion  ia  made  «  rule  of  envt 
under  the  statute,  there  Iwing  no  ca^ee  depending,  lia^MMt 
/or  an  attaehiiunt  negd  not  be  iHtitl»i{h),  cr  it  SMf  6*  irfrht 
"  /n  the  tnatUj''  ^c.(i}-  When  the  nibmi«Bon  to  arUtntiM 
is  by  rule  of  court  or  by  order  of  Ami  Pruti,  that  bdae* 
cause  then  depending,  tk*  a^ldattt  far  tm  aUarimmlfirmf 
cb^fiMg  the  amird  tmat  he  intUM  m  Ike  eaHae(l). 
The  MMim         l/pon  ibett  afidavit*,  lei  eouaul  metm  fbr  a  rmU  md  Jir  ~ 

nuni,  Ac.        rttle  wilA  t).  . 

thewing  the  original 

lenttim).     Jtfait  tm  oMdaat  1^  the  * 

tledtkeiawtea*tkerme{n),  and  pica  i 

to  move  to  mate  Ike  ntU  abeoltite.     If  m  -,  . 

the  rule  aitA  the  matteri,  and  lata  it  to  the  Crown  f^flte.  It  aM 

of  the  elertt  in  comi,  loho  will  thereupon  maie  Mtf  lie  aUmti 

ment.       Tate  it  to  the  theriffi  ofice,  and  get  a  wamuU  m  it; 

{five  the  varraM  to  your  ojker,  who  vHt  tkerempom  amt  Al 

party. 
Whii  DetKu      In  shewing  cause  against  tbe  toIb  for  the  attachraeat,  Ai 
fcr'oHS'"  other  party  may  impench  the  award  for  any  defect  ainMaring 
M>^(iiic      upon  the  nee  of  it,  although  the  time  limited  for  applying  U 


I  lOBM  ofjwMiCTM,  ui  cnoHH  ■■««  JOT  a  rtut  nut  jw  ■• 

entfbr  the  neK-f*rf»rmaae*ef  the  award.  Zkwwapllt 
h  the  matterti^l),  amd  »etM*e^  of  H,  atliummtlm 
'  the  original  m  taeh  a  wtamtter  Mof  he  com  raaif  itt  Ma- 
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et  aside  the  award  may  have  elapsed  (o) ;  but  not  for  matter     skct.  4. 

tztrinsic  ( »).    A  cross  demand  is  no  defence  to  the  applica-  ^~ 

ion (9).     where  it  was  proposed  to  shew  corruption  in  the 

irbitnttoraa  cause  again^  the  rule  for  the  attachment^  the 

i^oiiri  of  Common  Pleas  held,  that  although  that  might  be  a 

{ood  reason  for  setting  aside  the  award,  it  was  no  answer  to 

in  application  for  an  attachment  (r) :  nor  is  a  mere  mis-recital 

in  the  award {a^    Nor  (where  an  order  of  reference  and  en- 

laigement  had  f>een  made  a  rale  of  court)  can  it  be  shewn  as 

mom  that  there  was  no  affidavit  that  the  time  was  duly  en- 

laiged :  but,  if  there  be  no  such  affidavit,  the  proper  course  is  to 

more  to  set  aside  the  rule,  making  the  order  of  reference,  &c^ 

a  rule  of  court(0*    On  shewing  cause  against  the  motion, 

n&rence  cannot  faie  made  to  the  pleading  in  the  cause,  unless 

then  be  an  affidavit  connecting  tiiem  with  the  award  («). 

The  court  will  not  grant  an  attachment  against  a  peer(i;),  in  whatCaMv. 
or  member  of  the  House  of  Commons (^);   nor  against  Ai^M^ttMAN 
admimstrator  or  executor,  where  the  submission  was  made  uchment  win 
by  the  intestate  or  testator  (;;).    Nor  on  behalf  of  a  stranger  J^^******' 
to  the  award  (a).    Nor  even  on  behalf  of  the  adminiatrator  or 
executor  of  a  party  who  died  after  the  award  made,  and  to 
whom  the  money  awarded  was  to  be  paid  (&).    And  an  attach- 
ment will  not  be  granted,  unless  the  award  contain  a  distinct 
order  to  do  the  act,  the  omission  of  which  forms  the  ground  of 
the  application;  therefore,  where  an  arbitrator  finds  by  his 
airara,  that,  on  the  l)alance  of  accounts,  the  defendant  lias 
overpaid  the  plaintiff  a  certain  sum,  Imt  does  not  award  that 
the  plaintiff  is  to  repay  it  to  defendant,  the  court  will  not 
giant  an  attachment  against  the  plaintiff  for  the  non-payment 
of  that  sum(c).    And,  ordering  a  verdict  to  be  entered  for  a 
certain  sum,  where  the  arbitrator  has  no  authority  to  do  so, 
cannot  be  treated  as  an  order  to  pay  that  sum,  so  as  to  support 
an  attachment (€{).    Nor  will  the  court  grant  an  attachment 
pending  a  rule  for  setting  aside  the  award  (0),  nor  pending 
an  action  on  the  same  award ;  nor  will  they  (ulow  the  plaintiff 
to  waive  the  action  in  order  to  apply  for  the  attachment  (/), 
nnlesB  the  defendant  was  in  contempt  before  the  action  was 
brought (^).    The  rule  for  an  attachment  has,  however,  been 
made  absolute,  on  the  terms  of  the  plaintift''s  discontinuing 
his  action  and  paying  the  costs  (A).     Where  a  party  obtained 

(•)  BnI^t  v.  OoMmrd,  7  T.  R.  73:  we  6/«»   overruling   Rmren  -n.   StonlBn,    7 

Ltmmdet  v.  Ijnvndent  1  EMt,  s{7€:  Hut-  Taunt.  576. 
cMm  v.  HaifeMfM,  Andr.207.  {e)  Re  Settwmrd,  7  Dnwi.  .318:  Thtmfu 

(p)  HcUmd  ▼.  BrwJet,  6   T.  R.    161  :  v.  Hornby,  1  Dowl.  8.17 i  1  Moo.  &  Scolt, 

Pnitf  ▼  Pdu/1. 2  DowL  34U;  2  C.  &  M.  48 ;  8  Bing.  13,  5.  C :  and  ne  Scuit  v. 

99S,  9.  C.  IKilNaiM.  3  DowL  »«.    The  Court  of 

((f)  Smith  ▼.  Jokmmmt  1ft  Kant,  91.X  Excheauer,  hi  the  latter  case,  comidcred 

|r)  limsier  v.  Bryant,  3  Bhig.  167;   lA  thenuelvei  bound  by  the  derUWio  of  the 

Moore,  fi87f  &  C  Court  of  Common  Ptea*  in  Tkmmitn  v. 

(«)  Pmll  V.  PsMff,  S  C.  &  M.  93ft;  9  Himtbg,  notwithitanding  they  considered 

DoirL  340*  S.  C  it  a  doubcftil  one.    See  abo  Hnpkina  v. 

(fi  Bmtm  ▼.  ICaniofi,  6  TXmL  3B4.  DawUa,  1  C,  M.  &  R.  846:  Eiigta  v.  IM- 

(«)  Amm  v.  ftwyer,  7  DowL  flOL  IfjMW,3  BinR.  634;  II  Moore,  ft4l,  &  C.  .• 


tM)  WmUeer  v.  ISmH  Orotvenor,  7  T.  H.  Re  Ltt,  3  Ncr.  6t  M.  860. 

171.  ((f)  DdmIbm  v.   Bntt,   4   Ncr.   &   If. 

(r)  Cklmur  ▼.  ICmildb&«lf,  7  T.  R.  448.  8ft4. 

(t)  Hemitam  ▼.    tVaOterj   Willei,  SI.*}:  («>  Oiillnr v.  JMdkelt,  Willai, 91ftk 

fetf,  1107>    But  thej  will  when  the  «ub-  (/)  HoAy  v.  Loteda^,  1  U.  fr  P.  81. 

oriMloii  waa  made  by  himaeli:  (Spivir  v.  ig)  PmtM  ▼.  Piotf,  9  C.  &  M.  93ft;  9 


ITMifar,  9  DowL  46).  DowL  340,  S.  Ci  HIggitu  v.  WiHm, 3  M. 

(fl>  M  rw  Meee,  7  DowL  Alt.  &  R.  3BS. 

{b)  RjtM  V.  JfofMifi  1  DowL  ft3B:  8tm-       (A)  Amff  ▼.  FguB,9  DowL  340l 


ArMratiom. 

Ml  attKukmeut  t»  rnfnrrc  an  nward.  otid 

_  by  •cliuis  the  couii  wt  oaule  tht^  ittlActiment,  "pu"  ^'■*  >"»• 
of  the  (lei'cntlunt'a  gi<^iiw  u  bowl  to  the  (thiintlll,  wllh  MiMM 
U)  thtf  musU'r'N  ttatisfaetlnn,  oii'l  ci>ndili'>n«4  to  the  miat  efiwl 
us  in  the  cow  of  a  recogiuiiaui-i!  uf  bail  (i).  The  conxt,  luiw- 
vver,  have  granted  an  iHtiu'hiuituI,  pviidiiif;  n  fureiKa  kttaA- 
tnent  iu  London  upoa  the  BHiue  »wanl(i'):  And  in*  parlii'* 
reHidiug  out  of  the  jurUdiction  of  the  court  U  no  objectko  k 
the  iMuing  of  an  sttAcluneBt  tH:8iust  hiuif ')■  An  otIohwjM 
may  li«  obUinejl  Aj^ioHt  one  of  M^veral  ut  the  poilim  ifniM 
wbiiia  the  nwaril  Isiuadefn).  And  if  am  awartl  ilirvMicoM 
to  !«  jiaid  by  t^  parties  in  etjiinl  ^hnmi,  llicn  nuDt  bi 
Mpomtc  Altaelitneiita(ii).  It  has  bwii  doi>bt«d.  »li*lb«t« 
Mtliichniciit  will  lie  for  non- payment  of  inonty  ardund  <a  U 
paid  by  rule  of  court,  since  the  I  ^  2  t'.  c.  110,  ».  IB,  aUA  i 
gives  a  remedy  by  execution.  j 

Where  the  award  iUclf  was  lost, the  ouurt.tipon  affidavitrf    I 

"'  that  fact,  granted  an  attachment  uu  a  copy  of  tl(«).  ' 

.  —  Where  a  purty  filed  a  bill  in  equity  to  set  wade  an  amni 

kTa'aidc  nfter  entering  into  a  rule  of  thU  court  to  abide  bv  tt,  the  «nn 
hvld  it  to  be  a  contempt,  and  granted  tui  attackment  <l|UDtf 
him;  but  they  afterwards,  by  conn-nt  on  bin  paying  ail  ecsb. 
diwlinrged  liim  without  iiiw,  rather  than  srt  a  small  one  Iw 
so  high  nn  offence(;j).  i 

Tie  affidarUf  in  oMimr  to  lit  ruh  nisi  nhmild  U  uitilU    ] 
■-They«^v. ■'(?). 

IVAare  t/ifre  it  a  Caust  in  Caiirt.']   If  no  rcniirt  luivo  l«ll 

'    lairun,  the  mode  of  |irncei»diiij;   \ti   l.j  iitUchiiu-nt  or  acliim.  or 

the  niMin  the  uuuuisr  ahofc  mcutiuucd.    ilutif 


a  verdict  were  takea^the  plaintif -amy  proceed  either  bf  il 
tachment  or  action,  as  above  directed,  or  he  niaj  enl«r  upjndr- 
uient  upon  the  verdict  and  roe  oat  execution:  and  tw«- 
fendant  (if  the  award  be  maile  in.  his  &vour)  mayproceiJ 
i>v attachment  or  action;  or,  if  the  order  of  reference  dinci 
that  the  party  in  witoee  favour  the  award  is  nutde  ahall  be  *l 
liberty  to  sign  >wdgmeHt  for  the  anuiuat  payable  tbereuDdv, 
he  may  sign  judgment,  and  iMueezecntiDn  Rir  bi«  oaeta(r). 
■dfnnnitDn.  In  order  to  proceed  to  judgment  OA  the  verdict,  «Ma>  >t 
m  sipKd.  „^i.^  tf^f  ^,^g^  ^  jfj^  ^ivM  a  rnk  uf  txmrt,  am4  dram  wp  it 
nUe  as  before  directed;  and  the  maMter  or  attociaU  wiU  divt- 
UDon  f/ive  you  the  Nisi  Prins  fwcard.  Enter  ths  ^iMAt»  Mt  it  ff 
the  amount  of  the  turn  aioard«d(t);  yire  the  tuual  ome  di^i 

'(I    Etil  tf  limtitM  T.    PTMn 

1  mig.Ml.  &  C 

h»*alnad)r  mm  tint  ib 

_       .     — bMitaai,  tlHuiHt  hBIbIiIIm 

r.  Shm.  3  T,  R  flni:  M*   Gil  judgDMotmn In (■■■/■  MM 


DovL  Wl.  todlct,  (whIA  k  ta 
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lOfM  afike  Uuoatiom  cfeottM  (ante,  1162) ;  then  take  the  postea  sbct.  4. 
^gtiher  wUk  the  rule  and  awardy  and  the  papers  %n  the 
MMe^  to  erne  efihe  wtaeters^  who  will  thereupon  mart  the  postea, 
wtd  tax  tke  ccmtSy  and  sign  judgment.  It  is  not  necessary  that 
lie  defendant,  in  this  case,  should  be  personally  served  with  a 
vf^Y  of  the  award ;  nor  is  it  necessary  to  obtain  leave  of  the 
lourt  to  sign  judgment  (<),  unless  it  be  required  to  enter  up 
be  radgment  as  of  the  term  next  after  tne  finding  of  the 
reidict,  where  the  award  was  not  made  until  the  term  after 
list  teTm(ii).  Where  the  award  was  lost,  the  court,  upon  an 
iffidaTit  rtating  that  iact,  and  stating  the  substance  of  the 
iwaid,  allowed  the  pl^ntiff  to  sign  his  Judgment  (a;).  A  rule 
xur  deUvering  the  postea  to  the  plaintiff,  that  he  might  enter 
hb  verdict  pursuant  to  the  award  of  an  arbitrator,  may  be 
limwn  up  on  reading  the  affidavit,  ''and  the  paper  writing 
Jiereunto  annexed,"  provided  the  affidavit  verify  the  paper 
witing  as  being  a  copy  of  the  award  (y). 

After  signing  judgment,  you  may  sue  out  execution,  as  in  Execution. 
Brdinary  cases.     If  the  award  state  any  particular  time  at 
irhieh  the  money  is  to  be  paid,  execution  should  not  be  sued 
oraty  nor  indeed  in  strictness,  perhaps,  should  judgment  be 
i^ned,  before  that  time  have  elapsed  (^r). 

irdamafM  Ud  in  the  decUurmtkm),  aad       («)  Brook  v.  FSmtm,  1  DowL  144. 
tec  if  entered  for  a  graUer  fiun,  it  may       (')  HiU  v.  Toumtendt  3  Taunt.  45. 
heamended.    lAtOeAm).  (y)  Piatt  y.  Hatt,  8  M.  &  W.  301:  eee 

(D  Lto  ▼.  Ungard,  1  East,  401:  OrimM  Haywttrd  v.  FhUApa,  1  Ncr.  &  Per.  893: 

f.JiaUk,   1  &  ft  P.  480:  BorroMidWf  V.  Sh«r>y  v.  OXw,  IH.  &  W.  119. 

r,  3  Id.  844.  (t)  CaOmrd  v.  Futormn,  4  Taunt.  319. 


^ 


BOOK   IV. 


PART   III. 


ATTACH  MKNT. 

/n  ■eAiU  Ouu.']  IP  a  penon,  upoa  beiog  ■ 
proceaa  of  tbc  court,  tise  coateinptuotui  expt 

firoces^  (ir  of  the  court  itself,  tLe  court,  npou  s 
act,  will  grant  im  attaclimput  waioat  him(a};  i.  _.  , 

the  nile  is  grauteil  a1«i>lQt«  iii  the  first  initancr;  if  of  lb*  f*^ 
cess,  it  is  u  rule  mist  onlv-(6).  Mere  violent  anotchii^  uiori- 
Ipiuil  viTii  tifBuiiiiiions  from  the  perbon  nerving  a  copy  of  lib 
not  a  coiiMmpt  of  the  procese  of  tne  court  (e). 

If  the  sheriff  return  a  rescue,  tbe  court  will  srant  ar  "*' — '■- 


victioQ,  and  not  travereabte,  (the  oaiy  remedyfbr  ^eputjr.if 
lie  be  not  Kuilty,  being  br  action  agsinst  th«  eheriff  foi  m 
lalse  return)  («),  it  would  be  uselesa  to  grant  a  rule  muHfl. 
MiibchiviouT  1''ic  courts  at  Westminster  h»ve  a  powerof  punishing  itllf- 
noffl"'*'*^  '^'^^  ^"^  other  officers  of  the  court,  hy  attachment,  for  niAK 
coun,™  haviour  in  the  exercite  of  their  profession.  Thna,  if  aniHor- 
iiev  sue  or  defend  an  action  without  authority,  jnttieah^ 
if  ne  do  so  IVom  any  improper  motive;  or  if  a  person,  whtv 
not  aa  attorney,  sue  or  defend  an  action  for  another,  witk  V 
without  authority,  the  court  will  punish  him  by  ■Hsr> 
men!  (g).  So,  if  a  person  put  an  attorney's  name  to  pnMi^ 
without  his  authority,  the  court  will  grout  an  sllMihlMW 
against  him,  and  will  ^so  set  aside  the  prDceedinn{il);  trif 
an  attorney  allow  an  unqualified  peraon  to  act  in  huum^W 
sliall  in  any  manner  act  as  agent  for  such  penon,  the  eav^ 
upon  appficatioii  and  afSdarit  of  the  facts,  nu^  onlv  tki 
iiltomey  to  be  struck  off  the  roll,  and  may  commit  nuk  ■•■ 
ijualified  peraon  ta  the  prison  of  the  court,  fat  any  tin*  nal 
exceeding  one  year(t}.     Also,  where  on  attaraey  and  hisaili- 


Sir.  18S-.  H.  ».  XiwHc*.  Sn.  II 
™.,  1  Stlk.  (Ml  R-  T  ,  17  a.  S, 
c)  froiia  y.  Whiuir,  1  DdvI.  SX:  ■ 


|/lS«*IUvk.B.lLitM. 

A)  Vol.  LWt  -i|     -  ■     T,  fcifcfc 
I   BIUT.    »;    —  tiMlllll  T.  SmI 

iDBQ.l,a.«i.IIiTAL4«. 
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led  clerk  joined  in  the  affidavit  of  execution  of  the  articles,     book  nr. 

nd  the  clerk  swore  to  the  service  under  them,  and  was  con-  _^^"  '"* 

equently  admitted  an  attorney ;  1>ut  it  appearing  afterwards 

hat  the  articles  were  merely  collusive,  the  pretended  clerk 

leiDg  in  fact  an  apprentice  to  a  hatter,  and  his  affidavit  of 

ervice  nndcr  the  articles  false,  the  court  order^  the  clerk  to 

«  struck  oft'  the  roll,  and  granted  an  attachment  against  the 

ttomey  for  the  collusion  (i).    If  an  attorney  refuse  to  deliver 

ip  to  nis  client  writings  or  money  received  hy  him  in  the 

ourse  of  his  professional  business,  tne  court  may  punish  him 

»y  attachment ;  but  thev  seldom  grant  an  attachment  in  such 

.  case,  without  first  maxing  a  rule  upon  the  attorney  to  de- 

iver  up  the  writings,  &c. ;  and  if  that  rule  be  not  obeyed,  the 

ttachmeut  then  issues  for  the  contempt  (/).    So,  if  an  attor- 

ley  be  guilty  of  fraud  or  mal-practice  in  nis  profession,  the 

curt  will  punish  him  by  attachment  (m^.     Tiie  court  will 

lot  at  once  strike  an  attorney  off  the  roll  tor  a  contempt,  and 

he  course  is  to  apply  for  an  attachment  against  him(fi). 

If  the  sheriff  do  not  obey  the  rule  to  return  the  writ  or  sheriff  or  Co- 
ring in  the  Inxly,  the  court  will  grant  an  attachment  against  ^IJSIirWr^*^ 
im,  absolute  in  the  first  instance  (o).     So,  in  otlier  cases,  for  or  executing 
lot  executing  writs  or  for  executing  them  in  an  oppressive  {y^^P*^^^*" 
[uamer,  or  for  not  executing  them  effectually,  &c.,  the  court 
rill  punish  the  sheriff  or  his  officers  l>y  attachment  (p).    So, 
rhere  an  attachment  against  the  sheriff  was  directed  to  the 
oroner,  and  the  latter  was  ruled  to  bring  in  the  body,  the 
ouit  granted  an  attachment  against  him,  absolute  in  the  first 
Qstance,  for  not  obeying  the  rule(y).     The  sheriff,  however, 
I  not  liable  to  an  attachment  for  not  taking  a  bond  in  replc- 
in ;  but  the  defendant,  if  damnified,  may  have  his  remedy 
gainst  him  by  action (r).    It  mapr  here  be  added,  that  an 
ttachment  cannot  be  ontained  agamst  the  late  sheriff  for  dis- 
bedience  of  an  order  directed  to  ^'  the  sheriff''  generally  (#). 

As  to  the  cases  in  which  the  court  will  punish  the  judges  of  Against 
derior  courts,  justices  of  peace,  gaolers,  &c.,  by  attachment,  toJ5v*tN)urS 
ie  2 Hawk,  c.  22,  ss,  26  2od2 ;  and  Rex  v.  Justices  of  Seafordy  J.  p.'s,  Gaol-' 
W.  Bl.  4a2.  •"'  *'^- 

If  any  person  wilfully  disobey  the  process  of  the  court,  he  Dbobedii-nw 
I  punisiiable  by  attachment  (/).  Thus,  if  a  witness  regularly  of  Proci»!t. 
srred  with  a  subpoena  do  not  attend  at  the  trial,  and  is 
illed  on  the  subp<£na(tf),  the  court,  upon  an  affidavit,  sttiting 
personal  service  of  tne  subpoena  ticket  a  reasonable  time  be- 
>re  the  trial,  and  payment  or  t^iudcr  of  his  reasonable  expenses 
>  the  witness,  will  grant  an  attachment  against  him(9).  The 
vurt  will  not  grant  an.  attac^hment  for  disobedience  of  a  mib- 
oema  duces  teeutn,  unless  it  appears  clearly  that  the  party  ab- 
ated himself  or   withheld  tlie  documents  in  defiance  and 

{»/)  KMfi.  Bin,  3  W.  BL  991.  617' 

(/)  S  Hawk.  Ci  22,  s.  li».  («)  R.  t.  Sherif  (*/  CormcM,  In  Hem- 

\m)  See  VoL  I.  GO:  2  Hawk,  c  22.  ».  ming  v.  TVvmcrra,  7  Dowl.  000. 

1, 11.  (I)  See  the  sut^ect  of  attachment  for 

{%)  Erp.  Tbcpfiley,  3  DowL  30:  jExpu  disobedience  of  proeeu  dtocusred  In  the 

9atU,  Id.  3M.  learned  judgments  driivercd  by  the  Judges 

(•)  Vol.  I.  .VSO,  561,652.  In  Dom.  Proc,  MUkr  v.  Ktwt,  4  Bfiog. 

(p)  2  Hawk,  a  22,  ss.  2  to  5.     See  IM.C.574. 

hmummn  v.  JforfdlMM.  2  Str.  lUWL  (w)  Rex  ▼.  9lrHth,  3  DowL  308. 

(fl)  AMirmma  v.  Steip,  2  W.  BI.  911:  (v)  VoL  I.  23R:  Tharpe  ▼.  Ordhmm,  11 

ex  r,  IVcAtam,  Id.  121S.  Moore,  55;  3  Binf.  223,  &  a.  2  Hawk. 

(r)  jOHt,  813;  Re»  v.  Ltwit,  2  T.  R.  c.  22,  s.  M. 
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b^moi- 


be  nude  M  goM  M  pcMiU%  mA  fll  ■& 
ceeduvthetiUre). 

V  aMMMMdlCDCe  oc 

or  oHer  or  iVSW 
pntj  gnfltf  of  it  ispaaiihiilelji 
•  dwr  of  H  Iwfe  bea 

ita^et  the  MM  tiM  aMm  «»Ub(«X  a'^i 

Made  upon  him  t^eamaiymAiSbm  luiOOb 

mImI  to  do  «>(«).    Tta^  tho  BMhPwiMBMMi  oTmu 

if  Mde  udcr  a  ndo  or  €Mft»  or  if 

iVttt /Vi^  or  jiidge^oorfavbeaMdoAirioof  oon^iil 

able  by  atteclui«t(«).    Aadif 

doa  tfcy  foftfiwith,— oi^  §ut  iaitiaii^  tai 

aiiwi,    nwcowtyapoo  ■■■Biiatiia,  wflj; 

if  tiiepaTt^  do  not 

woric  be  of  Mcli 

idcteita).    WImt^ 

Older,  bad  ddimodaa 

tiie  eowt  idoBd  to 

aeaduar  the 


attarbment  can  only  be  oa  Aagwad  of  wiJM 

lllieie  a  person  i»  ordocd  bj  a  rale  of  oovit 
poT  money  or  co8ls(^,  and  a  co|»y  of  tlio  ralef#)»  vitblbi 
nia2cter*s  aliocmhtr  thereon  (if  any)  (/),  is  ^eramaiir  (o)  wani 
on  him,  and  the  rale  itself  at' the  same  tinie(A)  iKrwa  li 
him  (f  )y  and  a  demand  made  of  the  money  or  cosli  br  Ibi 


■«i  a.  T. 


>v)  Thmpe  T.  OiilM,  3  Bb«.  28;  11 

\W}  At  to  the  iiiifiilj  of  naki^i  A» 

anUeof  eoart  tame  appiftaf  for   cwMnf  bv  ana 
v.J^«.IA«L   tioB.  «Mra« 


U)  Arr  T.  1^  -firii.  3 T.  B.  3U:  Bar-  i«t 
Ir.Bn^r,  1  Nev.  Bcfk  lil: 

▼.  aw,  1  DowL  OS:  lU  iMnr.  4  B.  a  iHkt  ▼. 

AdoL  4U:  AMP.  ]  jS7.    TW  jQte^s  orier  SJC  a  CJ 

■■ad  not  be  scrtcd.    iGrvMrnHrv.  JO^mt.  if) 

Sl>o«L2Ui.  flOtaatari»a»i 

(y)  Di  M  ^iiB   ▼.  nMaiii.  S  Hamm,  mhom  tevov  &  b' 

U#:  1  Bnifr.  41^  S  C:  mf^u.  mm,t  DvwLi 

lit  ilUvk.  c  ei.  1^37:  aeeAMtedL  ^y  BMumr.  Tlif  ii.  I 

asip,  I  H.  BL  it,  4»:  OHfer  v.  I^mmS,  «Ht  Ooakt  mmb  mmmmM  ▼. 

•  Tam.  131:  2  Mootc.  513^  &  C-  Bt*-  IC^  M.  *  ■.  •£  f  D^mL  €tK  9.  CJ 

T.  HvTw,  1  Bipc.  117:  3i«rtft  V.  ITwaM  ▼.  SdtaM^  3  ~                    ~ 

iH.BI.3S.  r,m I    '      ' 

%m\  .ftrte,  1257.  USa 

ift»  im*  Willi  T.  nwiu   ,  1  Bta«.4H:  pcMBi  viia.    IT 

SHOOR.   5l«k.  S.    C.r  1 

aiibi  ■  <.  7  DcrnL  Mft.  jm,  3 : 

•«  Itshonldbel 


•«  lt«aoiiidbehBteob«rfc<  tlMllhe  *-!  'i  r  it  »1km  iliiaM 
iaili«RCianor  lat  V.  c  UiClwpto-  »aH  «r  Ite  ral»  ^ 
'**«JJJJJ^M»c«w«MeDt  ■■deft-    cqpii^alnt  to  HMMl  ■ 
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lenon  to  whom  they  are  payable,  according  to  the  tenii«  of  Book  iv. 
he  rule,  or  by  some  person  deputed  by  him  by  letter  of  **^*'^  "'• 
ittomey,  such  letter  bein^:  shewn  to  the  party,  and  a  copy 
»f  it  served  on  him  (it),  and  left  with  him(n;  if  he  do  not 
lay  the  money  or  costs  when  thus  deniandea,  the  court  will 
^nt  an  attachment  against  him,  absolute  in  the  first  in- 
tonce  (m) ;  unless  they  )>e  costs  taxed  between  attorney  and 
;fient,  pursuant  to  the  mastcr^s  allocatur^  in  which  case,  the 
rule  for  the  attachment  will  be  a  rule  nisi  only  in  the  first 
ii8taiice(M).  The  demand,  in  case  of  a  judge's  order,  should 
Kt  made  ^ftfsr  the  judge's  order  has  been  made  a  rule  of 
!oart(o).  The  demand  should,  in  general,  be  made  by  the 
lenon  pointed  out  as  the  recipient  by  the  rule;  therefore, 
irhere  money  &c.  is  payable  to  severaf,  the  demand  must  be 
Hade  by  all,  or  by  their  deputy  appointed  by  joint  power  of 
itiomey  (p).  In  the  case  of  costs,  however,  there  is  a  dis- 
Linction,  and  where  the  plaintiff's  attorney  demanded  the 
raata,  without  a  letter  of  attorney  authorizing  hiiu  to  do  so,  it 
Hras  deemed  sufficient;  for  the  attorney  was,  in  fact,  entitled 
to  tlie  costs  when  received  (9).  Where  a  rule  directs  costs 
to  be  paid  to  the  party  or  his  atttomey,  a  demand  not 
noade  by  the  attorney  who  had  conducted  the  cause  in 
London,  but  by  the  attorney  in  the  country  who  employed 
iiim,  is  sufficient  (r).  And  a  demand  of  costs  payable  to 
the  high  sheriif,  may  l>e  mode  under  the  authonty  of  a 
power  of  attorney,  executed  by  the  under-sheriff,  after  the 
nigh  sheriff  has  gone  out  of  office  («).  But  a  demand  by  the 
ittomey's  clerk,  or  any  other  party  not  named  as  the  party 
to  whom  the  costs  are  to  be  paid,  unless  acting  under  a  power 
»f  attorney,  as  above  mentioned,  is  not  sufficient  (/),  even 
irhere  the  money  is  made  pavable  to  the  party  (not  an  at- 
torney) '^or  his  agent"  (w).  Although  a  party  is  at  one  time 
in  eoniempt  for  not  paying  costs  which  liave  l>een  duly  de- 
manded, yet,  if  before  an  attachment  is  moved  for,  the  sum 
dne  becomes  reduced  in  amount,  a  fresh  demand  of  tlie  reduced 
Him  must  be  made  to  ground  a  motion  for  an  attachment  (;r). 
A  demand  may  l)e  dispensed  with  if  the  party  by  violence 
prevent  it(j^).  Also,  if  the  rule  be  that  the  party  should  do 
the  act  wiUiin  a  specified  time,  ^^or  that,  in  default  thereof^ 
Ml  attachment  should  issue  apainst  him,**  no  demand  is  neces- 
mry  (r).     Where  a  party  is  ordered  conditionally  only  to  pay 


(Jc)  See  «l«.  Left?.  N.  C.  flW.  that  the  court  tubtequently 

(0  Dm    Cope    v.    JoAiwom,    7    Dowl.    diarharged  the  rule  and  allowed  the  at- 
tachment to  stand,  on  the  authority  of 


(«)  R.  T.,  17  G.  3:  lee  Rar  t.  StoArer,  Aiman  v.   HUl,  («M  tufra),  and  another 

[!ovp.  136:  Hex  v.  inilaiid,  3  T.  K.  512.  caite  in  the  Exchequer. 

In  tne  hxdiequer  it  i«  now  grantable  (r)  Dennett  ▼.  Paw,   1  Scott,  588 ;  3 

vkhout  flm  i»uing  a  luhpona,  as  was  Dowl.  (Kfi;  1  Bing.  N.  C.638.  a.  C 


riy  lequiiiteL    ( Dae  v.  Fry  A  Barker,  («)  H.  v.  A/(t/(y,  6  Dowl.  515. 

i  DowL  S17;  S  C.  6  M.  234.  &  C.)  (()  Kr  t.  Fitrteecue,  8  Dowl.  448:  Oark 

m)  Btav  V.  Yatee,  1  DowL  A!A).  v.  Dignum,  .')  M.  &  W.  31D. 

{0)  CMitum  ▼.  KlU»,i  Dowl.  XU.  (u>.  Broum  v.  Jenke,  4  DowL  581 ;  but 

ly)  %*»»  V.  Hayn,  4  Dowl.  114,  case  of  Patteean,  J.,  said,  that  if  the  party  were 

I  boiid.  an  attonjcy,  and  the  demand  made  by 

lt»  PerHoIrt^,  J..  MS..  T.  18S0,  acr.,  hU  London  agent,  it  might  have  betn 

imniih  thecoau  were  by  the  tenns  of  the  diflfarent.    (Id.) 

rult   made  payable  **to  the  plaintifl:'*  (j)  Spivjrv,  Webettr,  1  DowLOOa 

ffiMirn  V.  HiU,  4  M.  At  W.  7:  butsee  (y)  Wenhmm  v.  Donvmn,  3  DowL  573: 

T.  WhUehaute,  6  Dowl.  MrI.  C.  P.  see  A.  v.  Kooft,  3  Dowl.  566. 


^  j|.    It  appcan  howerer  ftoro  the  re-       (a)  WeoUimm  v.  Hodgmm,  3  Dowl.  178> 
poit  of  Mtmn  ▼.  WMiOmm,  in  4  Biug. 


i2<>6  Mimekmemi. 

ito««  IT.    cwt*,  then  an  attachment  will  not  he  granted  agunaft  Mm  fa 

_pa.t_iii^  the  non-|viynient  of  them  («).     TherefiDre,  where  a  plami 

obtains  a  nile  to  diA-imtinue,  upon  pavment  of  ^^^  "  ■ 

not  punisliable  by  attachment  if  he  do  not  pay  them  (t).^  8^ 

if  the  detVniliUit'  obtain  a  mle  or  order  to  stay  piuiuulM 

up^m  i^ivnieut  of  debt  and  C08ta»  he  cannot,  in  genwal,  w 

puui:4ied'  bv  actachment«  if  he  do  not  afterwarda  pay  the  *l» 

and  ctM>:  \mt  the  plaintiff  should  proceed  in  his  aetMiaM' 

S.\  where  the  defendant  obtained  a  rale  for  changng  ttj 

venue  t'nnii  Middle^x  on  payment  of  coat*  of  the  modMyHl 

all  other  eo«?i#  Auau  mie  incam*d«  and  rendered  uaelfashytM 

rule,  and,   after  taxation*  the  defendant  jjare  notice  that  if 

alMuid^^ue^i  the  rule,  it  wn»  held  by  the  Conrt  of  Ezcheqpv, 

(.Vaa.V,  R,  JiMM^icwreX  that  the  rule  wna  conditional  o^r, 

and  that  the  deieudjkut  wim  not  bound  to  abide  by  iU  thMg 

the  plaiutitf  luid.  in  the  uettntime«  ineuned  the  coMs  of  w$ 

witne9e<-3<  who  were  on  their  way  to  town  when  the  iule»« 

luade  as'cj^klure  ^4/).     An  attachment  cannot   be  obtaiBcd  fa 

nv,»n«(vivmeut  ot  cu«t»  pumiant  to  the  master's  a/Zoe^ry  if 

ther\'   ^»j;^  110  uii*U'rtakiBflr  or  older  to  pay  them(e).    Abb 

wherv  a  clu-;.:   vkbtaius  tife  u;mal  order  to  tax  an  attornn^i 

bilU  iu-i  :Vr  t.ie  delivery  of  deeds*.  &c-,  ■*upon  paymmt"  «c^ 

th^r  v:'.>. L.:   <-.::' :■..•:   'e  .iisaiched  for  uon- payment  pnrwant  to 

:h^?  .'■*•;.•  i  -,  u-^*.M-*  :he  a^ual  undertakimr  to  pay,  whdi  shall 

j*:"*.ir  :.    :c    !.:.  s::  :.i.xa::v^:;,  b^  li'.ed  di  :hr  ju-lire*' vhambeR. 

5-1*  •    .  I  ■  •  ■■       :.*:•  '.^-  .^a'•-,•  :,•  v:-iii;'«'u:i'i  :i  |enal  acti'^n,  ih«?  nil< 

■  vt,..-  vn.«<  .  V  -* -V-  :":j:  •  2c  lT?S.::.ljn:  ivtii  :l:rrL-oy  undtrrtAke  :-♦ 
;.u.  '  '.  >.  ■  .  .-  Altcli  *a«?  !i*ia»  leave  ti'  o.>uix»und  ibe  ac- 
'■'-■■  ■■  :  »::-^  ■:  /..  :■•  ::•  :  arCvir^ur-i'i  :^y  i:,  ihc  tvaru  uwQ 
.*;•:•..  ^. .-.■..  ■■.  ■.  '.  A-A'syi  «u  .i::;u:hur«:ii:  .u::i;":*t  hinii^!.  R?* 
•■»>  -.-.s.  •^•.  :-  -'i.t  ■:  J:".  r_  ^  »'J".  4  ''\  ::'  »i  tit-tvciant  psiiJ 
^liy-.'K-y  ■  u-*..   ill-:    ;■..!    Lii.  c   .ir:er^*:Lr:s  fav  :he  vu«:s.  m 

_  ■  ■       ■ 


.*. 


'  "i  i    ,  ■  >^ 


***  -»':«>■  _«.    ;i  .1:  i     f   .iir  'j-i-<"aiid,  swntiVTii^  j:  lie  «iait 

^*        "' "*  '     ■■   ■■•■'■"•"?*•     r    ■.— ■'^•■■lc  i  j.-. :'.-:; 'IAS :  •.v;*"::::i  !-^ 


».-.       .'.      «». ^  -  ■••'*•   T".   '7.^ 


*-  ■       --.^^        ^V:      s-       -    ^       «>  ••     =  Haw*.    ..  --    ,   ^,. 

"     ^*^»  ■*-  iiuL   j  W.  3L    il-i 


Mtmehmeni.  1267 

tr  the  like.  So,  if  a  peieon  foige  the  proceaB  of  the  eonrt,  or  Rook  vt. 
Iter  or  fill  it  up  after  it  has  been  sealed;  or,  if  he  obtain  ^^*^ "'• 
ndgment  in  ejectment,  by  an  affidavit  of  service  of  the  de- 
Innation  on  one  who  was  procured  to  personate  the  tenant; 
Q  these  and  the  like  cases,  the  court  will  punish  the  per- 
on  so  offending  by  attachment  (^).  But  merely  altering  a 
btriff's  warrant  is  not  a  contempt  of  court,  unless  an  im- 
ooper  use  be  made  of  it  (r).  And  it  is,  as  we  have  seen,  a 
iKBimon  pnMstice  to  alter  and  re-seal  writs  of  mesne  proce8s(#). 
rile  court  have  also  granted  an  attachment  against  a  person 
or  sending  inflammatory  papers  to  the  jurors  summoned 
tpon  a  certain  trial,  and  for  preventing  some  of  them  from 
itending  by  sending  them  notice  tliat  the  trial  was  put  off  (^). 
lad,  in  another  case,  they  granted  an  attachment  affainst  a 
nan  for  threatening  a  prosecutor  with  damper  of  Ills  life 
kuse  he  had  prosecuted  another  for  some  ofiSnce  (tf ). 


Aa  to  contempts  committed  in  the  face  of  the  court,  there  (-onteinpu 
•  of  course  no  necesnty  for  an  attachment,  that  being  merely  SITpk^^ '" 
I  process^  to  bring  the  defendant  before  the  court ;  but  he  the  court. 
DAjT  be  instantly  apprehended  and  imprisoned  at  the  dis- 
reUon  of  the  ju<{^,  without  any  other  proof  or  examination, 
iee  aa  to  the  punishment  of  jurors  for  misconduct,  2  Hawk,  c. 
!2»  at.  14  to  24. 

If  a  client,  when  his  business  in  court  is  despatched,  refuse  For  not  p«^- 
0  pay  the  officer  the  fees  that  are  due  to  him  for  doing  busi-  p^^"^  * 
IMS,  the  court  on  motion  will  grant  an  attachment  against 
dm  to  have  him  committed  until  he  pay  the  fees ;  for  not 
laying  the  fees  is  a  contempt  of  court,  and  the  court  is  bound 
0 protect  its  officers  in  their  right8(;r). 

It  may  be  necessary  to  add,  that,  although  the  courts  will  Against  Pem 
lot  grant  an  attachment  against  peers  or  members  of  parlia-  p!i^*]!J^^.°' 
Dent  for  the  non-performance  of^  an  award,  non-payment  of 
oats,  or  the  like(j^)  ;  vet  for  very  gross  contempt^  such  as 
escous,  disobedience  of  the  queen's  writs,  or  the  like,  they 

rill(*)- 

The  court  will  not  grant  an  attachment  against  an  executor  Against  Exo 
f  the  lessor  in  ejectment  for  costs  (a) ;  such  lessor  having  ^^^' 
led  after  entering  into  the  consent  rule.    But  it  may  be 
oubted  whether  a  scire  facias  would  not  now  lie,  in  such  a  case, 
>  have  execution  on  the  rule  in  the  same  way  as  on  a  judg- 
lent  against  the  testator  (h). 

The  Motion  and  Rule  for  the  Attachment,']  The  application  The  Motion 
)r  an  attachment  must  be  fmmded  on  an  affidavit  of  the  facts  "«  Atuwh'"' 
9C9uary  to  constitute  the  contempt {c)y  to  which  should  be  an-  ment. 


to)  8  Hawk.  CkS2.  i^  43:  see  Flfmert^  v.    Say.  BO:  see  R,  t.  Bithep  <if  Si.  Ampk,  1 
~    1  Seoit,743|   1  Blng.  N.  C.  649,    Wik.  339:  htthmmm  ChmrtUm't  cow,  2 


.C.  Myl.  &(:r.316. 

(r)  nmkB  ▼.  CaMUmmiit  1  BI.  3.  (a)  Dm  Pu^ne  v.   Omnd^,  1  B.  Ie  C. 

{0}  jtHe,  nia  284:  «m(».  12Sa 

If)  Am  ▼.  Lncw.  3  Burr.  IM4.  (ft)  See  1  &  2  V.  r.  110,  ■.  18. 

(«)  Km  ▼.  CrnmU,  1  Wfli  JA.  (e)  WYiat  theee  CkU  are.  haabcen  tuWy 

{s)  1  LLL  Prac.  Reg.  £66:  Tidd'i  SuppI  KUted  inthe  preceding  pafjee.  tram  18S2 

I.                                                             •  to  1207  inclutiTe.    Theoontemptmuetbe 

V)  Wmlktr  ▼.  Emrl  Gronmor,  7  T.  R.  clearly  made  ont.    {Oanhter  v.  OrtMoetf, 

n :  CMfNMT  V.  AweteWwII,  Id.  448:  enle,  2  M.  &  W.  Sl»).    If  the  affidavit  dcecribe 

{30.  a  ruleof  court  as  "  an  ofder,"  an  aitach- 

(i>  9  Hawk.  e.  S.  a.  33:  Anr  ▼.  lEorl  ment  will  not  begimnted.  {H0  I^mttr,  6 

IwTvre,  1  Burr.  6M:  Fak^  v.  Lmghmnt,  Dowl.  6). 
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J!!i.  riT;  (we  w  to  the  title  of  alBdmnti^  ia  CBRStff 


cenenllr.  amt€,  1213) :  ezeepdw  in  the 

the  sheniTs  letnni  of  the  reanie'is  deem 

he  Rtoms  that  die  lesme  w«»  from  his  haSSM(je).    IV  i^ 

plicarion  should  be  made  pnMBpdr(dr).     It  hm^  hwmr, 

DM-n  craniMi  on  an  affidaiit  thice  months  old  when  il  mrii 

D<>:   hare  l«en  mnde  sooner(e).    The  nppliolion  mm^  ■ 

ceneial.  >«  nude  br  a  bnnucer (/).     7%r  csnrf  wiB  llimya 


Jtewv,  «r  a  rvi>  r«»  Mat 


Ri.« 


>»b.T  \ab 


«i^  C4r 


For  n<hn-paTin«nt  of  c<«ts  on  the  mmtcr's 
^    nrainjc  :h*  sheriff*  for  not  obevinc  thtf  rale  to 

or  r-risT  in  the  K>ir.  .>r  for  'a  contempt  of  the  conit  in  Ai 
ex«c5Ti>>n  of  proenss  of  the  conrt,  or  wheiv  the  rale  or  eidv 
•ii«>beTe*i  orier«  in  the  alt<niatire(jr),  the  rale  is  abmhrtf  a 
the  5rsc  iaicazKe^i^':  in  all  other  eases  it  is  a  rale  ata  4atj. 
.l:^i  i;  »  a  r:i^  aiW  ^olr  if  for  an  aitacfamcfit  lor: 
ofc*jt!Z^  p^TKiacT  to  tfa«  matcer^s  miU 

i  c!>:r:,  it*  -j-'Vac^r  in  that  eaae  beinr  in  the  aanne  •(  ■ 


1*  a  Ti^ 


:v.  If 


t&e  a»arhBKflt  \tfsx 


•  . :  '.ikjr.z^  ^  v.*  :  -rviAzt  :•:■  a  r^I*  >f  r^'^r.,  whexe  ihe»  piis* 

•"i-r   *'.i    .nli  :  T  ~-:~-r»iTZi-:-T    "f  c^:i*c*  "^^ir-r  a^  &'«vi  '- 

>    ■■:  >  s  r;.r  ••-/-!  .-.V  :.-T   :1-  >-^i:*L: >r  :•:  ^  ?:£*-r*r  nl*  v. 
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has  been  seen  in  the  actual  personal  possession  of  the  party  who  book  iv. 
■hould  have  been  served  with  it(<),  or  under  some  very  strong  ^^*^  "'• 
bGta(«).  The  party  to  be  served  beine  an  attorney  of  the 
court  will  make  no  difference («).  Maie  an  affidavit  of  mt- 
wiee^  and  pire  it  with  brief  to  counsel^  to  fnoce  to  make  the  rule 
wbtoiute.  The  court  will  not  in  general  allow  cause  to  be 
•hewn  at  chambers  (^). 

It  will  be  no  answer  to  this  rule  for  the  party  to  say  that  shewing 
he  was  not  personally  served  with  the  rule  nui  or  the  original  cJSaSeniu'* 
mle ;  if  the  affidavit  of  the  party  applying  for  the  attachment 
state  a  personal  service,  that  will  be  deemed  conclusive  of  the 
fact(f ).  And  when  a  party  against  whom  a  rule  nisi  for  an  at- 
tachinent  had  been  obtained,  appeared,  and  objected  that  the 
mleiiwf  had  not  been  personally  served,the  court  notwithstand- 
ing made  the  rule  absolute(a).  Although  the  party,  i^  shewing 
cause,  deny  by  his  affidavit  what  b  imputed  to  him,  vet,  if  what 
he  states !]« incredible,  the  court  will  make  the  role  absolute  (&). 
It  is,  however,  good  cause  against  an  attachment  for  disobey- 
ing a  rale  of  court,  thai  every  possible  exertion  has  been 
made  to  comply  with  the  rule,  but  without  effect(e),  or  that 
the  disobedience  arose  from  a  wronc  construction  of  the  rule, 
which  the  party  was  advised  and  believed  to  be  correct  (<f),  or 
it  would  seem  that  the  rule,  though  purporting  to  be  made 
with  his  consent,  was,  in  reality,  entered  into  without  his 
knowledge («).  And  in  ceneral  it  would  seem  that  an  attach- 
ment will  not  be  granted  unless  the  contempt  be  intentional. 
And  an  attachment  has  been  set  aside  on  the  ground  that,  in 
the  copy  of  the  original  rule  and  allocatHry  the  dcfendanfsv 
name  was  written ''  Calver,'*  instead  of  ^  Calvert,"  and  the 
master^s  name  *'  Day,"  instead  of  ^^  Dod  ;^  the  allocatur^ 
therefore,  not  appearing  to  be  the  master's  (/). 

If  the  rule  he  made  Sbsolntey  draw  it  up  with  the  clerk  cf  the  Rule  Ab«v 
ry&g;  take  the  rule  to  one  of  the  clerks  in  courts  at  the  drown  *°^*' 
CMIcf,  who  toill  thereupon  make  out  the  attachment.    Or  in 
tM  Chmmon  Pleas  or  Exchequer  make  out  the  attachment  your- 
sdf  on  parchment,  and  get  it  signed  at  the  master's  office^  and 
sealed. 

Form  of  the  Attachment,  and  how  Sued  out  and  Executed."]  Form  of  thr 
The  attacnment,  although  a  judicial  writ,  must  be  returnable  i^'^^J^ 
on  a  general  return  day ;  and  not  on  a  day  certain  (^).    It  out  and  ne- 
mnst  l)ear  teste  in  term  time.    Indorse  on  it  the  name  and  *"***• 
address  of  the  attorney,  and  also,  in  the  Queen^s  Bench,  {by  the 
R,  H,,  2  i5f  3  6r.  4),  the  place  of  abode  and  addition  ofth^  j>arty 
against  whom  the  writ  is  issued,  or  such  other  descriptiofi  of  him 
as  such  attorney  may  be  able  to  gire{h).     Take  the  attachment  to 
the  sheriff^ s  office,  if  it  be  directed  to  him,  and  obtain  a  warrant 

{t)  Im  f*tf  matter  tf  Bourer,  1  B.  A  C.  lee  emU,  1 1A9. 

S4x  and  we  AOier  x.  Newtonf  S  Dowl.  589:  (A)  In  the  matter  ofOrtrief,  6  T.  R.  7AI. 

Rbm  v.  K«iw.  3  Id.  M6:   PMIHp*  y.  Hut-  \c)  Cookt  v.  Tuntwell,  8  Taunt.  l.'U  : 

I,  Id.  AK3.  aee  Doddhtgim  v.  Bmilwarri,  7  Dowl.  <MQ. 


Ju)  He  Bnrwtck,  3  DowL  7()3 1  He  Fen-  (d)  FuUer  v.  Prentice,  I  H.  Bl.  49:  Cam- 

I,  Id.:  Diau  y.  Wame,  1  Scott,  AS?:  den  v.  Edbr,  1  H.  RL  81. 

Wemilmm  v.  Duume,  3  DowL  573.  (e)  See  Bodmgton  y.  Hmrie,  1  Biiag. 

U)  AMh  v.  Toemer,  3  Dowl.  563.  187. 

(^  IWr  ▼.  JTblf,  2  Dowl.  88,  (/)  Smith  v.  CWMrf.  2  DowL  976. 

(zj  Hepk^  V.  C,rwi/rw,  1  N.  R.  956.  </r)  Rat  ▼.  WUkin,  1  Str.  694. 

(•)  L«iy  ▼.   Dumeamte,  3  DowL  44/:  {h)  Sm  mle,  Vol.  I.  AM.  4ftU 
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n  other  criminal  cases,  **  the  sureties  may  be  examhied    book  it. 

coneeming  their  sufficiency  bv  him  mat  takes  the    ^^^^  "'• 

d  if  a  person  be  bailed  by  insufficient  sureties,  he  may 

red,  either  by  him  who  took  the  bail,  or  by  any  other 

h  power  to  liail  him,  to  find  better  sureties ;  and,  on 

ol,  may  be  committed ;  for  insufficient  sureties  are  as 

f\    It  is  entirely  discretionary  with  the  court,  or  a 

'hether  they  will  allow  the  defendant  to  be  bailed  or 

1  in  very  ffross  cases,  or  where  the  defendant  appears 

Y  fiT^ty,  uey  usually  refuse  it(r). 

i>ffaiorieSy  S^c,"]  Upon  the  defendant's  being  bailed  or  interrogato- 
edj  the  court,  upon  application,  will  grant  a  rule,  ""•  *^ 
less  the  prosecutor  exhibit  interrogatories  against  him 
rown  Office  within  four  days,  the  defendant  shall  be 
ed.    Draiw  up  the  rule  with  the  clerk  of  the  rules  on  the 
efe,  and  eerve  a  copjf  of  U  on  the  prosecutor  or  his  attor- 
d  if  the  interrogatories  be  not  exhibited  within  the  . 
lited  by  the  rule,  the  defendant  may  move  to  be  dis- 
out  of  custody,  or  (if  he  be  out  on  bail)  that  his 
ance  be  discharged.    The  prosecutor,  however,  ma^ 
his  interrogatories  at  any  time  before  the  motion  is 
made(r). 

interrogatories  must  be  exhibited  in  all  cases,  ex- 
the  case  of  an  attachment  for  non-payment  of 
or  non-performance  of  an  award,  or  the  like,  which 
i  nature  of  a  civil  execution  («) ;  but  in  all  other  cases 
rrogatories  alone  contain  the  chaige  a^inst  the  de- 
the  attachment  being  but  process  to  bring  him  in  to 
to  the  charge  when  exhibited.  Therefore,  the  de- 
cannot  come  in  and  confess  the  contempt  before  the 
atories  are  filed ;  for  until  they  are  filed  there  is  no 
n  court  against  him  to  which  he  can  plead  (^).  The 
in  attachment  for  a  rescue,  indeed,  depends  upon  dif- 
rounds ;  for  there  the  ^erifTs  return  of  the  rescue  is 
a  conviction,  and  not  traversable  (u).  Yet,  even  in 
iy  it  is  the  invariable  practice  of  the  court  to  put  the 
it  to  answer  interrogatories,  unless  the  prosecutor  con- 
lis  confessing  the  contempt  without  them  (2;). 
es  these  interrogatories  on  parchment^  and  get  them  Procecdiiup> 
f  counsel {y).  File  them  with  the  examiner^  who  will  KSnSmition 
!  a  copy  on  paper  for  the  defendant.  If  the  defendant  on  the  inter- 
Ktod^  of  the  marshal,  get  a  rule  from  the  cleric  of  the  '08*^*^»«- 
the  crown  side  to  have  him  brought  up  before  the  exa- 
be  examined;  get  an  appointment  on  tt  from  the  exami- 
i  serve  copies  of  the  rule  and  appointment  on  the  mar- 
l  OH  the  defendant.  If  in  custody  of  the  sheriff,  the 
it  musty  perhaps,  be  brought  up  by  habeas  corpus.  If 
Of/,  htnoSsfDer,  it  is  merely  necessary  to  get  an  appoint- 
m  the  examiner,  and  serve  a  notice  of  it  upon  the  de- 
w  his  attorney;  or  if  the  defendant  desire  the  examin- 

ite.,  BaU  In  Criinhwl Cves,  F.       (u)  Rex  ▼.  ElMfu,  4  Burr.  S129;  1  W. 

rluc»,  1.1.  BL64U,  5.  C. 

iMMi^tM  ▼.  Sdtoole,  4  T.  R*       {*)  Rw  t.  Henleif,  ff  T.  R.  362. 

(y)  R.  M..  34  6.  a    See  the  form,  10 
.  Uiwarig,  4  Biur.  210S;  1  W.    Went.  404;  Out  ironni,  07& 


t>3 


olton,  he  mqf  gtl  tJu  aptmHlncnt,  and  aUtml  »  fa— ifcij 


,H^,)  m  ir  the  defendant,  upon  beiiiu  brought  un,  rcfuK  (•  ■IK*" 
Mtoib  to  the  intenwatorieB,  be  tdittll  tic  recAmmtttcJ;  orifaUH 
Wl,  &nd  he  do  not  attend  u,  be  ejutmined,  hu  teaigiu«»ir 
may  be  estreated,  or  the  court  may  o^n  attach  hini  for  tl* 
neondt;ODtenipt,&nd  punish  him  at  their  discretion.  Itoboidd 
be  observed,  however,  that  the  defendant  is  n»t  obU^M 
answer  any  interrogatories  tending  to  onTict  him  «f  an? 
other  offence  (j).  or  whidi  may  subject  him  to  a  peBol^;*)- 
Reliefer-  ^Vhen  he  has  been  examinedl,  the  prraecntor  thru  OMm 
«■  a,  Mu-  that  the  examination,  8cf.,  be  referred  to  the  muter,  "Wtfc 
&  "^^1  id  n  motion  of  courae.  I>raie  »p  lie  nOe  vM  (4«  cltrk  ^  m 
••»»"■  rnUt  <rn  tke  croon  lidt;  get  an  appaitUmemI  mpam  it  fi^ 
IhfiiHutfr,  aitd  aerve  a  ntpjr  <i/ lA<  riiU  and  ajiyoiMimtM  ••<*« 
cj-potile  aOotiKy.  La  forA  attonny  tAa  aa*ii4  *^4r«  lb 
miutfr,  togethfr  icilk  their  eltrku  in  toari,  and  amntri,  tftktw^ 
n^rrnMiy,  and  tkt  matter  will  h«ar  the  rtaUmnUt  a»d  nf»- 
atmt»  an  bulh  tida.  AfifT  vAid,  lehen  yva  Wni  (^  dt 
BuutfT  it  rcaify,  more  ihr  nmrt  /or  hit  rrporl;  a  ffdiei  •/ 
tekirh  motion  thould  he  jjif^n  to  tht  dtftttdarU,  ai  hf  ma*  o»- 
tend  prrtonoBy  i»  eourt  at  lie  time  the  tiuuter  malti:  hit  rtfitt. 
It  may  be  neceaaary  to  observe,  that  this  motion  cannot  b( 
made  on  the  last  day  of  temi,  without  the  (wrmisinon  of  tb* 
court,  or  under  very  spectal  circumstances  (().  The  itfon 
is  binding  and  conclusive,  unless  an  objecliou  be  pt4nl«d  at 
to  some  specific  portion  of  it(cj.  If  the  defendant  lutt 
dMred  himself  of  bis  cuntt^mpt   i"   '■■-    —  -    ''"^  •^—u* 


aider  him  to  be  diachaTgedont  of  ctistody,  or,  if  halw.^ 
on  bul.  will  order  his  recogniaanc*  to  be  diadwmdi.Mte 
is  itill  liable  to  an  indictment  for  perjary,  if  huanawl* 
&lse  (a).  But  if  sufficient  he  confeiMd  by  tba  aannr  t» 
prove  him  ^ilty  of  the  contempt,  the  maatcr  WBuriilslj 
report!  htm  in  contempt,  and  the  court  gives  jadgnMiM 
fine  or  imprisonment,  or  both,  and  sometimes  of  coiponl  FO" 
ishment  ^/),  at  their  discretion,  in  the  same  manner  as  apM 
a  conviction  for  a  misdemeanour  at  common  law.  The  eosrt, 
however,  if  they  think  fit,  may  waive  the  giving  of  jaJf- 
ment,  and  order  the  recognisance  to  be  discharged (f);  er 
the  attomey-genetal  may  consent  that  the  defendant  eoatisBt 
at  laige,  npon  his  recognisance  to  appear,  under  a  rate  «f 
court,  at  some  future  tune  (A),  tf  judgment  be  not  gi*(a 
during  tbe  same  term,  the  cause  will  be  set  down  in  the  pM^ 
emptory  paper  with  those  motions  appointed  to  «oim  m 
peremptorily  in  the  ensoii^  term  (t). 

If  the  defendant  clear  bimaelf  of  his  (wntempt,  and  be  &■ 


'■  raukv,  1  Wlb.B. 

BL  ut.  a,  c 
mmn,  ■      W  ««  v.  ■!■■  iiii.«»s»W 


Attaekmtnt.  127^ 

dmged,  he  is  not  in  sirictneaB  entitled  to  costs ;  yet,  if  it  clearly    Book  it. 
^pear  to  the  court  that  the  prosecutor  must  have  known  his    ''^*^  "'• 
sompUdnt  to  he  ill-founded  and  vexatious,  they  will  order 
lilm  to  pay  costs  to  the  defendant  ^k). 

Am  the  husiness  on  the  crown  side  of  the  Court  of  Queen's  Proceedinii 
Bench  is  conducted  by  the  clerks  in  court,  the  attomies  on  gilSuto^ 
Bltfaer  side  have  little  to  do  in  the  proceedings  u^n  an  attach-  Cbun. 
Dent  in  that  court;  but  each  employs  a  clerk  m  court,  who 
aondnets  ^  proceedings  for  him. 

In  tile  case  of  an  attachment  for  the  non-pa^'ment  of  money  Proeeedingi 
Mr  non-performance  of  an  award,  or  the  like,  the  attachment  ^g^^f^f^^, 
itcing  in  the  nature  of  a  civil  execution  (/),  interrogatories  uym«nt  of 


never  filed,  but  the  party  is  detained  in  custody  until  he  **<»eyi  *c. 
^mf  the  monev  or  perform  the  award.  Yet  in  cases  where 
the  mle  for  tne  attachment  is  absolute  in  the  first  instance, 
if  the  defendant  wish  to  dispute  the  fact  of  the  contempt, 
lie  may  role  his  adversary  to  exhibit  interrogatories  as  above 
SMDtioned.  The  sheriflP  cannot,  it  seems,  be  required  to  pav 
into  eomi  money  levied  by  him  under  an  attachment  (m). 
[ndeed,  in  strictness,  the  money  should  not  be  paid  to  the 
iheriflP,  hnt  to  the  opposite  party  or  his  attorney. 

Ab  to  the  proceedings  upon  an  attachment  against  the  she- 
tiff»  aee  Vci.  1. 552,  655. 

DUAarge  for  IrTegularUyr\  If  there  be  a  misnomer  of  the  DfKharge  for 
Chnrtian  name  of  the  defendant,  or  other  irregularity  in  the  ''«i»i«rity. 
itlaehment,  the  prisoner  may  obtain  his  dischar^  b^  appli- 
oitloa  to  the  court.  Even  where  the  mistake  m  his  name 
was  amended  by  judge's  order,  the  defendant  was  dis- 
efaavged  (n).  But  he  might  be  retaken,  though  not  detained 
on  each  amended  writ  (n).  The  application  must  be  made 
in  reasonable  time, — ^from  the  3rd  of  February  to  the  10th 
iay  of  Easter  term  is  unreasonable  (o). 

I*)  J^  V.  Phmfar,  3  Bur.  1389L  183B,  CbtorU^  mod  PsttMon,  JJ..  t  Ju- 

(A  8m  BMMitaM  V.  SOiooU, 4  T.  IL31&  rist,  806. 

(«)  Kw  ^.Shmiff^Deron,  3  DowL  10.  (o)  R0g,  t.  Bwrgtu,  3  Ner.  &  P.  36S. 
(iM  Bbtg.    n  Bmrgtm,   Bail  Court,  H. 
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APPENDIXW. 


TABLES  OF  FEES, 


I  Table  ^  Fees  to  he  tctken  by  tke  Skenfiy  Under-Sheriffs^ 
f-ShermSy  Sheriff^  A^enUy  B<dUjp,  cmd  others  the 
s  or  dUnisters  of  Sheriffs  in  England  and  JValeSy  pur^ 
to  the  Statute  of  I  Vkt.  c  55  (b),  1^75. 

i  Table ^  Fees  prepared  pursuant  to  the  Statute  1  Vict,  c. 
6,  by  Commissieners  appointed  under  Statute  11  Geo,  4 
^UL  4,  c  58,  and  allotted  and  sanctioned  by  the  Judges^ 

Directions  to  Taxing  Officers  as  to  ail  writs  issued  on  or 
he  15M  March,  1834, 1287. 


rer^  Warrant  which  shall  be  granted  hy  the  Sheriff  to 
Officers^ upon  any  Writ  or  Process: — fSee  post,  1279, 
0  t^  charge  where  there  are  several  defenaants,j 


indon  and  Middlesex     •  •  .  , 

»n  Crown  and  Outlawry  process,  an  additional    0 
I  other  counties,  where*  the  most  distant  -part 
the  county  shall  not  exceed  100  miles  from 
idon      •••••• 

xceeding  200  miles  .  , 

)ding  2(H)  miles  .... 

Q  arrest  in  London  •  •  .  .  0  10    0 

iddlesex,  not  exceeding  a  mile  from  the  Greneral 

ft  Office  .  ...  •    0  10    0 

xceeding  seven  miles  from  same  place        .  110 

ler  counties,  not  exceeding  a  mile  from  officer's 

deuce     •  .  .  .  .  .    0  10    6 

xceeding  seven  miles  .  .  .  110 

to  thoui^t  more   adviiable  to  {b)  This  lUtute  doet  not  deprive  the 

IM  IMIomg  Tablei  of  Fees  in  theriff  of  poundage  or  of  fee*  on  stetutei 

9  then  to  encumber  the  body  of  not  menttaned  in  it    (See  VoL  1. 17)« 
rk  with  Hmn, 


£ 

s. 

d. 

0 

2 

(5 

0 

2 

6 

0 

5 

0 

0 

6 

0 

0 

7 

0 
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Krcuwiing wgwmk wnkm  •    ^   ■  ^^ 

For  eonTcjipg  tlie  Miadnl  to  gpd  fnii  Iht  fim 

ofarmLjMrMlf  •  li 

Foramiiidertakivgtofflfv  aWlkiMi  tH 


IfilMdebiilianiiotczBMd  £W     •  .  •  ^^^ 

Ditto  XlOO  .11 

Ditto  XlfiO     .  .111 

Ditto  jcaoo  •      S  S 

Ditto  MOO     .  .  9  > 

Ditto  4800  *       ^  t 

IfHthaDczfieed  4800     .  .  i  * 

For  recwTiiy  mony  mmkr  tho  itototo  «p«i  iuyoA 

§0^  mnttiiy  and  jpojiig  the  mim  iato  covrty  if  is 

London  or  MidEHeHX  •  ^  *  *. 

ifinrajrothorconBi^    •  .        •Mi 


If  the  armt  be  made  in  LcMidon  or  MiddlcKX        .0  21 
If  in  any  other  conntj     .  .  •  •         0  I  t 

Astiprnmemt  of  Bail  or  other  Bomd. 

If  in  London  or  Middlesex     .  .  .  .051 

If  in  any  other  county,  including  postage  .         0  7  i 

For  the'ietnm  to  any  writ  of  Habeas  Corpns^  if  one 

action  .  .  .  .  .    0  IS  t 

And  for  each  action  after  the  first  •  0   2  ^ 

For  the  bailifF  to  conduct  prisoner  to  gaol   per  diem    0  10  0 
And  travelling  expenses         .  per  miU   0   I  i 

For  searching  offices  for  detainers  .  .         0   I  i 

BailiflTs  meweoger  for  that  purpose  ,    0  2  ^ 

To  the  bailifis,  for  executing  warrants  on  extent, 
capias  utlagatum,  levari  nwiaa,  fieri  £acia%  ca. 
sa.,  ne  exeat,  attachment,  elegit,  writ  of  pos- 
sesion, forfeited  recognisance,  pioceas  from  pipe 
office,  and  other  like  matters,  for  each,  if^the 
distance  from  the  sheriflTs  office  or  the  baililPs 
residence  do  not  exceed  fire  miles  .  .    I    1   i 

If  beyond  that  distance  per  mdU    0   0  f 

On  Distringas  in  London  .  .  .    0   5  t 

In  Middlesex,  not  exceeding  fire  miles  from  Geneial 

Post  Office  .059 

Exceeding  five  miles        .  .  .  .  0 10  • 

In  other  counties,  not  exceeding^  fire  milca  from 

officer's  residence  .  .  .  .OS* 

Exceeding  lire  miles  •  .  .  0  10  • 

For  each  man  left  in  poaKsdoDy  when  ahaofaitdy 


Ifboa^cd      ....  -erd&m    6  J  « 

Ifnotboarded     ....       •«-*•    0   «  0 
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£  t.  d. 

For  erenr  sale  by  auction,  notwithstanding 

the  derendant  snonld  become  bankrupt  or 

insolvent,  where  the  property  sold  does  not 

produce  more  than  300/^  5  per  cent.— 480/,, 

4  per  cent. — 5001.^  3  per  cent. — and  where 

it  exceeds  500/.,  2^  per  cent. 
be  certificate  of  sale  to  save  auction  duty         .026 
of  indemnity,  besides  stamps  .  .  1  10    0 

icate  of  execution  having  issued  for  record      ,050 

On  Writs  of  TriaZ  and  Inquiry, 

deputation       .  ,  .  .110 

dging  writ  for  enterii^  cause  and  warrant  for 
imoning  jury,  which  m  shall  be  forfeited  in 
»  of  countermand  of  trial  •  .  .040 

On  Trial  or  Inquisition. 

f  for  presiding  .  .  .  .  ,110 

F  lor  summoning  jury,  and  attendance  in  court    0    4    0 
And  if  held  at  tne  omce  of  the  under-sheriff — 
ire  of  room,  if  actually  paid,  not  exceeding     .    0  10    0 
ravelling  expenses  of  under-sheriff  from  his 
se  to  place  wnere  trial  or  inquisition  held 

per  mile    0    10 
e  bailiff,  from  his  residence       .  per  mile    0    0    6 

In  all  cases  in  which  it  shall  appear  to  the 
master  that  a  saving  of  expense  nas  accrued 
to  the  parties  by  reason  of  a  writ  of  trial 
having  oeen  executed  by  deputation,  the 
fee  for  such  deputation  shall  be  allpwed. 
''lits  of  Extent,  Elegit,  Capias  Utlagatum,  and 
era  of  the  like  nature;  for  summoning  the 
jTy  use  of  room,  presiding  at  the  inquisition, 

.220 

.  0  12    0 

levelling  expenses  of  under-sheriff  from  his 

36  to  the  place  of  inquisition  .    per  mile    0    10 

rawing  and  engrossing  the  inquisition  j9«r/>/io    0    16 

summons  for  the  attendance  of  a  witness  0    6    0 

[^Ae  to  the  apportionment  of  the  travelling  ex- 
penses of  the  under-sheriff  and  bailiff',  see 
post,  1279.] 

In  Replevin, 

\_Bond,  see  post,  1278.] 

ptlobailiff        .  .  .  ...    0    2    6 

9  for  service  on  defendant  .  .  0    2    6 

T,  where  the  sum  demanded  and  due  shall 

Bed  £20,  and  shall  not  exceed  £60,  for  appiaise- 

it  and  affidavit  of  value  .  .  .    0  10    6 

e  it  shall  exceed  £60  .  .  .110 


1278 


hjamridfianfiloihe 


X  i.i 


0  0  s 

1  1 1 


0 

0 
0 


M  I 
4  f 


1 


And  his  ^     . 

place  when  the  goods  an  .__5_- 

Bailiff  for  smnmomng  paitiaa  and  ddiv«iqs  goods 

to  tenant  •  •  •  •  • 

And  his  tiBTelling mxpnum anaa aahfoker. 
For  the  warrant,  record^  and  ralnxn  of  a  n.  fik  lo^ 

accedaa  ad  cnriam,  poney  or  writ  of  ftlae  ja4g- 

ment  .  •  •  •  •  • 

For  writ  letomo  habendo  •  .  ^      • 

For  each  snmmons  on  a  writ  of  oeL  &,  or  fnr  the 

aervice  of  writ  of  cuiiaa  when  no  amat 
Jinn  nuicaae  •  •        ^  _ 

For  recording  each  demand  or  proHamatiofc 

writaof  ontlawTjr  .  .  •  • 

For  bailiff  for  makiiy  eadi  demand  or  ptorlawatiiw 

on  writs  of  ontlawiy  in  London  and  Midilliai  r    *  ^  f  ! 
In  other  counties  •  •  •  .05* 

And  traTelling  expenaei^  if  the  distance  ahall  exceed 

fire  miles^  then  nnreTeiy  mile  beyond  that  distance   0  0  1 

For  any  sapenedeae^  writ  of  error,  order  libeiati  or 
discliar^  to  any  writ  or  proceas,  or  for  the  release 
of  any  defendant  in  custody  ^unless  in  the  jpiiaon 
of  the  county),  or  of  goods  tsjcen  in  execution 

For  the  rvtum  of  anv  writ  or  process^  and  filing 
ty  exclusive  of  the  fee  paid  on  filing  • 


0  1  t 


some. 


0   A  6 

0    1   « 


J'ury  Process. 

Kor  return  to  common  venire 

The  like  to  special  .... 

The  like  on  distrini^as  or  habeas  corpns  for  common 
jury     .  .    ^         . 

The  like  for  special  jur\-        .... 

The  like  with  a  view     "    . 

The  like  to  a  travene  venire 

For  atteuilauce  nominir  special  jary 

Twenty-four  warrants  to  summon" special  jury 

r  or  bailitf  for  summoning  each  special  juror  '    . 

Sheriff  attending  in  court"  .... 
Fiir  attendinir  a  view,  the  foes  as  allowed  bv 
rule  of  court.  Trinity  Term,  7  Geo.  4,  Iffirt. 
F'T  any  duty  not  he^in  provided  for,  such 
sum  as  one  of  the  masters  of  the  Courts  of 
Kin:r's  Bench  or  £xcheiiuer«  or  one  of  the 
Prut  bono  taries  of  the  Court  of  Commou 
l^leasN  may  upon  special  application  allow. 

\Sign*:d  fy  all  ike  Jndgts,'^ 


i\   3 

M    •» 

0  \t 

0  14 

1  0 
0  14 
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0 

1 
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n 

V 
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Sheriffs'  Fees — Addenda. 


Bond  in  ReplefDin, 


£  s.  d. 


■Qstead  of  the  aUowance  of  the  fees  upon  the  same 
scale  as  the  bail-bond^  the  fee  of  one  pound  one 
shilling  only  is  allowed,  whatever  be  the  amount, 
if  above  i:20  .  .  .  .  .110 

Fees  an  Writs  of  TruU  and  Inquiniion. 

The  travelling  expenses  of  the  under-sheriff  from 
his  office,  and  of  the  bailiff  from  his  residence,  to 
the  place  where  the  trial  or  inquisition  b  held, 
are  to  be  apportioned  rateably  to  the  parties,  if 
more  than  one  trial  or  inquisition  be  held  at  the 
same  time  and  place. 

[^Si^fMd  by  all  the  Judges,"] 


Where  there  are  several  defendants  in  a  writ  of  capias,  and 
mrarrants  are  issued  thereon  by  the  under-sheriff  against  more 
than  one  defendant,  no  more  shall  be  charged  in  any  case  for 
each  warrant,  after  the  first,  than  two  shillings  and  sixpence. 

[ Sidled  liy  eight  of  the  Judges."] 


A  Table  ofFees,  prepared  pursuant  to  the  Statute  1  Vict,  c,  30, 
s,  6,  by  Commissioners  appointed  under  Stat.  11  Greo.  4,  6^ 
1  Will,  4,  c,  58,  and  allowed  and  sanctioned  by  the  Judges, 


No  fee  whatever  to  be  taken  not  comprised  in  this  table ; 
and  whenever,  by  any  change  in  the  practice,  any  duty  sliall 
cease  to  be  performed,  the  fee  thereon  also  to  cease. 


1.   WrUFee. 

f^or  signing,  sealing,  and,  where  necessary,  entering  every 
writ,  and  for  filing  the  same,  and  indorsing  the  (lay  and 
hour  when  filed : — 

£.  s.  d. 
Writ  of  capias  .  .  .  .  .050 

^lias  writ  of  capias  .  .  .  .026 

tonnes  .  .  .  .  .026 

Writ  of  summons  .  .050 


X  *.  <t 
n   S  « 
Writ  of  JistencM  .01 

AliHOTtJwM* 0    1 

Wnta(J>l>aCT OS 

.    0    > 

a  i 

.    0  * 
•  [ofept  ■&«>  ft  is  *  piiMiBii*!  writ)         0    I 

0    • 
.    •   i 

fl   ( 

.    A   ■ 

0   » 

M^ OS 

0  i 

0  I 

0  • 

In 0  ( 

"  * 

■f 

CkunatJ 

Writ  af  &lw  jwiniinit 

All  other  writs  bo(  ^lecifird,  exeept  exeratioa  writi 

and  writt  towMcted  with  the  J1117'  proecai  0   i 

InquiiT  iif  ifaawiri    .  .06 

Wnt<^tiial •    1 

Att*chm«nl    .  .  .  .  .  .01 

Sb^kciw  bcfen  the  judge  .    0   ! 

Sal^KBna  before  the  aberiff  .01 

Restitntioii    .  .  .01 

V«mr«  boas  jimt«iis  .'k  ai^^^^ 

Distni^as     ....         >M(jkrMMr 

HittiiiiDs  to  s  coanlT  palBliDe  .  J  *^  '^■■' 

Haben  eorpvs  ad  MtuAe.  /{feSJISil      ML 

(nmcaBsl     .  .\    ^m^   I    r  J 

Far  searching  for  all  wnta  and  pnttiyw — 
each  Term,  m«  "  Searcbea,"  No.  10,  bm*. 
1282. 
For    office   eopj    of   pivcipe,    aea     "ofice 
n^kies.  No.  l-i,^Mf,  1383. 

£.  Jpptarmmet  ft. 
For  eT«j  af^naraaec  eutend,  wbet^r  in  the  ap- 

DpoD  the  nM,  mi  crpi  cDipm    OS* 
'  appeanncc  for  other  deftadanta  ■Am-  the 

KL 

r  e»rfT-  eeitificate  of  an  ^pcamcc  beiw 
MtefTtl,  «ee  "Certificate,'*    Ko.  U,  ptS, 
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£  s.  d. 

3.  BaU  Fee. 

For  filing  every  bail-piece  .  .  .  0    3    0 

For  every  allowance  and  justification  of  bail  .030 

Every  search  for  special  bail-piece. 
See  "  Searches,'^  No,  10,  oost,  1282. 
IBlrery  po8t-4erminum  on  special  bail-piece  filed  .  Nil. 

Office  copy  of  special  bail-piece. 

See  "  Office  Copies,"  No.  14,  ©oaf,  1283. 
To  m  commissioner  for  taking  special  bail  in  the 
country  .  .  .  tn  each  cause    0    2    0 

4.  Rule  Fee. 

Rule  to  plead  .  .  .  .010 

ifoie. — No  fee  to  be  taken  on  an^  rules  to 
declare,  replv,  reioin,  or  surrejom,  or  any 
common  rule  relating  to  pleading,  or  on 
prisoners*  rules. 
^11  other  common  rules        .  .  .  .010 

All  other  rules,  when  taken  out,  whatever  be  their 

length        .  .  .  one  fee  on  each  of   0    4    0 

6.  Pleading  Fee. 

For  the  pleadings,  when  issue  is  joined  in  fact  or  in 
law,  or  both  •  .  .  one  fee  of   0    7    0 

Note. — This  fee  is  to  be  collected  on  signing 
the  writ  of  trial,  or  on  passing  the  rocord, 
or  otherwise  on  the  taxing  of  costs. 

6.  Trial  Fee. 

For  fflgning  the  lury  process  and  passing  and  sealing 
the  recora  of  NiH  Prius.  .  ,  ,         0    7    0 

For  striking  and  reducing  a  special  jury       .  .110 

For  attending  in  any  otner  court,  with  documents 
filed  in  the  office    .  .     the  ojker^s  expenses. 

7-  Judgment  Fee. 

For  entering  an  interlocutory  judgment,  where  no  • 

pleading  fee  of  seven  shillings  has  been  previously 

payable  ..... 

For  entering  a  final  judgment 
For  entering  a  judgment  of  nonpros 

For  a  certificate  of  a  judgment,  see  "  Certifi- 
cate," No.  11,  post,  1282. 
For  every  satisfaction  acknowledged  upon  record     . 
For  entering  an  auditd  querela     . 
For  entering  a  certiorari  out  of  Chancery  to  certify 

a  record      ...... 

For  indorsing  the  return  on  a  writ  of  certiorari  . 
For  exemplifying  a  record    .... 


0 

5 

0 

0 

7 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

3 

0 

0 

6 

0 
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For  marckes  for  leonds  in  the  upper  or  .iiiiw 
treasmy,  lee  **  Seerbhei^'*  No*  1€^  jport; 
1282. 

For  copies  of  receidi^-  eee  ^  Copies**  Ho.  14^ 
iMil,1288. 

8.  nhemrftfiMi  He 

For  fltgning (a)  and  seelingeTeiy  writ  of  exeestion   0  1  t 
For  erery  commitment  in  ezeeution  and  makiag 
marshal'B  or  warden'^  lirta  •  •   0  I  t 

For  certifidng  a  record  npon  a  writ  of  ezior,  eadi 

loU  .  .  .  .  .  •  0  M  P 

For  drawinff  and  entering  every  role  in  error    •  0  4  P 
For  entiy  ot  all  proceedings  in  writs  of  error          .      KiL 

{Note. — ^All  entries  of  proceedings  in  wiita  of  oror 
are  to  be  prepared  by  the  attornies^. 
For  office  copies  pf  all  proeeedmgs  when  re- 
c^uired,  see  '<  Office  Copies,"  No.  14,^.  1283. 
Far  examining  the  transcript  with  the  roll,  witn  the 
clerk  of  the  Hooseof  Loras  •  .  ,110 

10,  Starch  Fee. 

Every  search,  other  than  for  appearances  and  rules 

to  plead  in  the  same  term        .  .      per  term    0  0  3 

except  a  single  term    0   0  6 

Or  a  general  search  for  judgments,  wnere  aii  index 

is  kept  •  .  .  .  ,026 

!!•  Certificate  Fee. 

For  everj'  certificate  .  .  .  .010 

For  every  certified  copy  of  an  entry  in  the  books        0   1   0 

12.  Affidavit  Fee. 

For  every  affidavit  sworn  or  affirmed  in  court,  or 
before  a  commissioner,  or  in  the  master's  office, 
exclusive  of  the  usher*8  fee       from  each  deponent    0   10 


IS.  Entry y  Enrdmenty  Regitiratumy  and 
Filing y  Fee. 

For  every  entry  of  an  attorney's  annual  certificate      0    1   0 
For  every  enrolment  or  registration 

each  doed  or  hutrumeni    0   3  0 

{a)  But  we  the  It  H.,  2  W.  4,  r.  75,  which   only.     It  1»  the  nnetkr  to  %■  Ike  vnto 
makes  it  unneceiMry  to  nga  writs  of  exe-   since  thb  table  of  eosta,  bot  it  wmmw^ 
cut\an.    It  would  vrob&bly  be  held,  how-    umwoeeHiy.    (SwVoLLtfD). 
ever » ibal  iYmc  fee  m>ul\M  ^^v^fssc  waSss% 
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'  £    s*  d. 

For  filing  b^-piece  taken  before  a  commissioner  in 

the  country  .  •  ,  .  .011 

For  filing  each  affidavit,  except  affidavits  to  hold  to 

bail  and  of  service  of  process  .  •  .010 

For  filing  the  affidavit  and  enrolling  the  articles 

previous  to  the  admission  of  an  attorney  .050 

Re-admiasion        .  .  •  .  .026 

For  filing  warrants  of  attorney  or  cognovits,  when 

filed  under  the  stat.  3  Geo.  4,  c.  39.     .  .  0    10 

For  filing  orders  of  Nisi  Prius  .  .  .010 

For  filing  judge's  order  .  .  .  0    10 

And  for  any  other  instrument  filed  by  order  of  the 

court  or  of  a  judge      .  .  .  e<tch    0    10 

14.  (hpyy  Transcript,  or  Extract  Fee. 

All  office  copies  .  .  .  per  folio    0    0    6 

Every  other  copy,  transcript,  or  extract       per  folio    0    0    6 

15.  Taxation  Fee,  References^  and 
Interrogatories. 

For  taxing  every  bill  of  costs  •  .  .010 

If  exceeding  three  folios  .  .      per  folio    0    0    4 

For  every  report  or  determination  of  a  master  on 

special  reference  from  the  court  .  .  110 

For  eveiy  examination  vivIL  voce  or  on  written  in- 
terrogatories    .  .  .  .  .110 
For  settling  every  bond  as  security  for  costs  .    0  10    6 
For  Outlawry,  see  "  Writs,"  "  Searches," 
" Enrohnents,"  "Copies." 


FEES  OF  UNDER  USHERS  AND  CRIERS. 

On  the  taking,  adding,  or  justifying  bail  in  court 

'      each  usher  0  0    6 
For  every  oath  or  affidavit  sworn,  or  affirmation 

made  in  court,  or  before  a  judge  at  Westminster 

in  term  time         ....      each  001^ 

For  every  person  appearing  on  recognisance     each  0  0    6 

For  bail  taken  at  bar  (Q.B.)           .            .      each  0  10 

For  an  arraignment  at  bar  (Q.  B.)        •            each  0  2    6 

For  every  fine  in  court  (Q.B.)        .            .      each  0  0    6 

For  every  dischai^  in  court  (Q,.B.)     .            each  0  0    6 

For  exhibiting  articles  of  the  peace             .      each  0  0    6 

For  reversing  an  outlawry  in  civil  cases            each  0  10 

For  acknowledging  a  deed  in  court             .      each  0  0    8 
For  a  person  cha^e^  in  execution  in  court,  or 

tamed  over  on  habeas  corpus      •            •      each  0  0    1^ 

For  a  trial  at  bar           .            .            .            each  0  10    0 

Galling  and  swearing  jury  on  do.    .           .      each  0  16 

Swearing  every  witness  on  do.  .            .            each  0  0    1  j 
Attending  a  jury  on  do.  when  they  withdraw  to 

eoniider  their  verdict       .            .           .      each  0  10 

CommiBrion  sworn  in  court      .           .            each  0  10 

EBtreatdeUrered  on  oath  in  court  .           •      eodi  Q  1    Q 

s  Ed 
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£  t.  d. 

Recognisaiice  taken  in  ooort  f  ezoepl  of  bail)   mtk   0  2  0 
On  the  Bi^pung  of  every  final  jndgmenl      •      iicl   0  0  9 
For  receiving  and  retaming  a  xwoid  called  Ib 
court,  for  the  officer  or  oflEoua  prodQcing  tha 
tame    .  .  •  •  mekrmmd   0   1  0 

For  attendance  daring  aigomant  of  any  eaee  in  tha 
crown  or  special  paper,  or  in  the  oonrt  of  cfror 

ome/mjhr  all  At  makmm   0  4  0 

OOUBT  KJUEFJUUif  WBMBm 

In  ike  Egekepur  and  Ooannen  Pimm* 

On  the  taking,  adding,  or  justifying  hail  in  oout    .004 
Eyeiy  guardian  admitted  in  court  •  .         0  0  4 

Fyeiy  trial  at  bar      .  •  •  •  .   0  10  0 

nPSTAVn*  VBBk 

Ck>nmiitment  upon  habeas  corpus  at  chamben 

one  fie  ^  0  10  6 

Renders  in  discharge  of  bail  •  •  •    0  10  6 

in  every  action  after  the  first    ►  .  0  6  0 

Commitments  in  execution  by  the  court       .  .    0  10  6 

Habeas  corpus  to  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  or  Exchequer  .  .  .    0  10  6 
Habeas  corpus  to  take  witnesses  into  court  to  trive 

evidence,  or  for  trial  .  .  per  dian    0  10  6 

Habeas  corpus  to  chambers  to  render  in  other  ac- 
tions .  .  .  .  .  .    0 10  6 

Bankrupts  taken  before  the  commissioners  .  0  10  6 

Insolvent  de})tors  to  be  heard  upon  their  petition     .^030 
Joumies  with  bankrupts  or  insolvents,  besides  ex- 
penses of  coach-hire  or  conveyance — 

to  principal  per  diem    110 
and  to  assistant,  if  taken    0  10  6 
Prisoners  taken  into  court  by  rule  of  court,  under 

the  Lords'  Act        .  .  .  .  .    0  10  6 

Trial  at  bar         .  .  each  tipstaff y  per  diem    0  10  6 


judges'  clerks. 

(wnether  the  clerks  of  chief  or  of 
puisnb  judges.) 

1.  SwMMms  and  Order  Fees. 

Summons,  each  cause,  in  term  .  .  .010 

in  vacation  .  ,  0    2   0 

Summons  and  order  to  try  an  issue  before  the  sherilF    0    1    0 
Order  for  writ  of  distringas  .  .  .  0    3  0 

Order  to  hold  to  bail,  upon  afiidavitbefi>re8aing  out 
a  writ  .  .  .  .  .  .080 

Order  for  sSlo^vastt  Qi\A^    «  «  «  ,030 
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£  «.  d. 

to  enter  up  judgment  on  an  old  warrant  of 
mey      •••••• 

to  enter  satisfaction  upon  do. 

to  deliver  documents  off  the  file 

to  sue  or  defend  in  forma  pauperis 

for  admission  to  sue  or  defend  by  guardian    . 

to  charge  a  person,  in  custody  for  criminal 

ter,  with  an  action 

to  change  the  yenue 

for  amending  record 

for  a  special  jury         .... 

of  reference  to  arbitration,  from  each  party 
lying  for  the  order       .... 

to  compel  the  attendance  of  witnesses  before 
arbitrator  ..... 

to  remand  a  prisoner 

to  remand  or  discharge  a  seaman 

to  docket  judgment  roll 

to  file  a  certificate  of  an  acknowledgment  of 

!VU  ..... 

undertaking  to  pay  debt  or  costs,  or  to  pay 
»mey'8  bill,  on  taxation 
to  enter  appearance      .... 
to  render  m  discharge  of  bail 
'  to  exonerate  bail         .... 
for  judgment  on  writ  of  scire  facias 
to  make  a  rule  of  court  absolute 
,  other  than  above  mentioned 
il  commission  to  take  acknowledgment  of  a 
rried  woman  .... 

or  admission  of  attorney 
rnisance  to  appear  and  plead 
or  the  enrolment  of  a  deed 
or  commissions  of  sewers     . 
or  a  certiorari  on  the  crown  side 
or  habeas  corpus  on  the  crown  side 
or  habeas  corpus  ad  testificandum 
from  a  merchant  (being  a  member  of  Par- 
nent)  and  his  sureties,  under  the  statute         .    0  10    6 

2.  Bail  Fees. 

on  cepi  corpus  in  term  or  vacation  (out  of 
ich  Qd,  to  the  porter  of  Serjeants'  Inn)  .026 

m  habeas  corpus  in  a  civil  suit^  in  term  or  va- 
ion  (out  of  which  Qd.  to  the  porter)     .  .026 

Tying  bail,  in  term  or  vacation        .  .  0    2    0 

ering  bail-pieces  off  the  file,  to  attorney,  for 
1  to  take  to  Westminster  .  .  0    10 

ering  bail-pieces  off  the  file,  which  have  been 
d  alKDve  a  year  .  .  .  .010 

>n  certiorari,  in  term  or  vacation  (out  of  which, 

to  the  porter)        .  .  .  .  0    2    6 

in  error  •  •  •  •  .020 


0    4 

0 

0    3 

0 

0    4 

0 

Nil. 

0    3 

4 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    4 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    3 

0 

0    2 

0 

0    5 

0 

0  10 

6 

0  10 

6 

0    2 

6 

0  10 

6 

0    2 

0 

0    2 

0 

0    2 

0 

figrtiikiiig^ecUlMl 


SuiTCiider  in  &mhmfB  of  liaiL  aid 
theraon  (oat  of  which  It.  to  tho  portn*) 

GommitiiientB  to  the  outo^  of  the  s 
warden  (oat  of  whidli  ML  to  tlie  portn*) 

Added  bail 

Approbation  of  I'omininaiWM 

Approbation  of  cotniniMSoMeta  fisr  taknig 

CommiflBion  for  taking  ^edal  bafl  (~ 
ment,  ei^roasiitt  or  printing 
judge's  ^erk*8  ne 

CommiflBion  for  taking  affidavita  (inefaidiBg 
ment,  tnmmanf  or  prindig  mad  acalini 
judge's  ckik's  fee         •  .  • 

Om  ^UPflMBSMa  UBS  oa^nCtf  M'm 


fddef 


Attendance  aacommiflaioiieiB  to 
Attendance  to  take  intennogBloriea 
Attendance  at  trial  at  bar 
Attendance  at  the  nidge'a  hooae^  or 

at  chambei%  at  the  request  of  a  party 
Entrv  of  careat 

Special  case  for  the  opinion  of  the  coort 
Special  case  fn.tm  Chancery 
Special  veniict  .... 

E^munvr  and  other  paper  books 
Kxhibit  to  which  judge's  signature  is  re<|uir«^ 
Deed  acknowledtred  ... 

Deed  acknowledged  by  married  women 
Sec*  mil  acknowledinnent  by  do. 
Certificate  on  Nisi  Prius  iwcord 
Certificate  of  hail  not  being  put  in 
Copvimrjudi^f's  notes 
Producing  judge's  notes 
£scap«r  warrant  .... 

Warrant  v»  apprehend  a  bankrupt 
Atten<lance  hy  counsel 
Signinira  bill  of  exceptions 
Signing  deptifsitions      ... 
Certificate  on  special  case  to  courts  of  eqaity 


cm  eack  tide 


4.  OfktCopie»» 

Office  copies  of  interrosatories 
Do.         uf  depositions 
Do.        of  affidaWts^  if  required  . 


£  i.1 

0  7  « 

•  S  < 

0  2  e 

0  2  C 

0  2  C 

1  1  c 
1  1  c 


•  f  I 

1  1  t 
1  1  t 


• 

0 

0 

0 

0 

0 

0 

0 

0   7 

0   3 


0 
0 


f  I 

2  6 


2  6 

5  0 

6 
6 
0 
0 
6 
6 
6 
6 


4 

1 
1 


2 

i 

0  10  6 
0  2  6 
0  5 
0  10 
0  i 
0  i 
0  3 
0  10 


0 
6 
0 
0 
0 
6 


per  folio  0  0  6 
perfofio  0  0  6 
perfidio    0    0   6 


5.  Aj/idariU. 

For  taking  affidavits  or  affirmations^   &om 
d^K>nent,  including  ail  exhibits  annexed, 

in  term  .  .  .  .010 

,  in  racation  .  .  0    2    0 

For  keeping  affidavits  and  canyii^  them  to  the 

ToleQl&fxuiXMf^ft^  «    Mdl    0    10 


Tillies  of  Feet.  1287 

£  8,  d. 
Fiat  for  allowance  of  a  writ  of  error  to  the  Exche- 
quer Chamber        .  ,  .  .  .062 
l>o.                 .            .            .            .            .  0  12    4 

[^Signed  by  all  the  Judges  J\ 


Hilary  Vacation,  4  Will.  IV. 

Directions  to  Taxing  OfflcerSy  as  to  all  Writs  issued  on  or  after 

the  15th  Marchy  1834  (a). 

In  all  actions  of  assumpeit,  debt,  or  covenant,  where  the  sum 
recover^  or  jpaid  intocourt,  and  accepted  by  the  plaintiiF  in 
satisfiEurtion  of  his  demand,  or  agreed  to  be  paid  on  the  settle- 
ment of  the  action,  shall  not  exceed  twenty  pounds,  (without 
costs),  the  plaintift^s  costs  shall  be  taxed  according  to  the 
reduced  scale  hereunto  annexed. 

Provided,  that,  in  case  of  trial  before  a  Judffe  in  one  of  the 
superior  Courts,  or  Judge  of  Assize,  if  the  Judge  shall  certify 
on  the  postea  that  the  cause  was  proper  to  be  tried  before  him, 
and  not  before  a  Sheriff  or  Judffe  of  an  inferior  Court,  the 
costs  shall  be  taxed  upon  the  usuiu  scale. 

At  the  head  of  every  biU  of  costs  taken  to  the  taxing  officer 
to  be  taxed,  it  shall  be  stated  whether  the  sum  recovered,  ac- 
cepted, or  agreed  to  be  paid,  exceeds  the  sum  of  twenty  pounds, 
or  not,  in  the  following  form  : — 

Debt  above  twenty  pounds. 
Debt  twenty  pounds,  or  under. 

The  officers  of  the  Court  of  Exchequer  to  allow  no  incipiturs 
of  judgment  on  paper,  and  are  to  mark  the  costs  on  the  postea. 

Three  shillings  and  fourpence  to  be  allowed  for  drawing  the 
judgment  in  all  cases. 

"Every  brief  sheet  to  contain  eight  folios  at  the  least,  which 
are  to  be  paid  for  at  the  rate  of  six  shillings  and  eightpence 
per  sheet  for  drawing,  and  three  shillings  and  fourpence  for 
oopving. 

For  every  witness,  the  allowance  for  travelling  to  be  the  ex- 
pense actually  paid,  not  exceeding  one  shilling  per  mile,  unless 
under  q)ecial  circumstances. 

No  fee  to  cotinsel  to  be  allowed  on  writs  of  trial,  except  on 
trials  before  the  Judge  of  the  Sheriff's  Court  of  London,  or  of 
other  Courts  of  Record  where  attomies  are  not  allowed  to 
practise^  and  then  one  guinea  only. 

The  fees  to  be  allowed  to  counsel's  clerks  not  to  exceed  as 
under : — 

£ 
Upona  fee  under  ten  guineas  ....  0 
Ten  guineas,  and  under  twenty  g^ncas    .        .  0 

Twenty  guineas  and  upwards       ....        0 
Senior  counsel's  clerk  on  consultation       •        .  0 

The  other  counsel's  clerk,  each  ...        0 

Attendingasawitnessat  trials  to  prove  documents        0  10 

fa)  For  tht dcddOM  on  thto rak^iw  Vol.  IL  vw  tie7. 


s. 

d. 

2 

6 

5 

0 

10 

0 

7 

6 

2 

6 

10 

6 

SCBONIIS  I» 

Letter  before  aetioii,  if  mift 

Imtmctions  to  sue 

Writ  .... 

Cod jT  and  eerriee 

BiU  and  copy  to  indone 

Searching  KM*  appeannee 

Instmctionfl  fordedazatioii 

Drawin^Hume  at  It.  per  folio. 

EngproflBU^  at  4d!. 

Kotiee  thmo^  idicnfilcd 

Drawing  narticnlan  and  eopy 

Rule  to  juead      ... 

Demandii^  plea       ... 

Drawing  isBoe,  of  wbaterer  kogth 

Engroenng  iavae  to  deliver,  at  4d!.  per  folio 

Notice  of 


£  $.1 

0  10 

0  9 
OM 
0  i 
0  S 
0  3 
0  3 


0 
0 
0 
0 
0 


4 
« 
0 
0 
4 
4 


5  0 

2  $ 

1  0 

3  0 
3  4 


0  2  0 


SCHSDITLE   II. 

ni^m  the  Cause  is  tried  before  the  Skerif. 

Sammons  for  trial 0   10 

Copy  of  service 0    3  0 

Attendini;  for  order 0    3  4 

Paid  for  order 0    10 

Copy  and  service 0    3  0 

Engrossing  writ  of  trial,  (folio  14)    .         .         .  0    4   8 

Parchment 0   3   0 

Paid  sealing 0    0   7 

Attending  thereon 0    3   4 

Copy  particulars  to  annex         .        .         .         .  0   2   0 

Subpoena 0    5   0 

Copy  and  ser\'ice 0    3  0 

Mailing  minutes  of  evidence  for  the  bearing      .  0  13  4 
Attending  to  enter  the  cause         .         .         .         .034 

Paid  in  part  of  the  sheriff's  fee  on  leaving  the  same  0    4  0 
(No  more  to  be  paid  if  withdrawn  bcsfore  trial). 

Attending  Court  on  trial 0  13   4 

Paid  rest  of  fees  for  trial 14   6 

Notice  of  taxing        ......  030 

Affidavit  of  increase      ...         .         .         .050 

Paid  filing  affidavit  ^whether  town  or  coimtiy)    .  0    10 

Bill  of  costs  and  copies 0    4   0 

Attending  taxing  .        .        .         .         .         ,  0    3   4 

Paid  taxing  (in  Q.  B.  and  Exch.)     .         .         .  0    8   6 

Drawing  judgment 0    3   4 

Entering  on  the  roll  at  4d.  per  folio. 

Paid  roll 0    0  10 

Paid  entries  (as  before). 

Fud  judgment  Ua  tail  ^<w^^  Vm^XmSssb^Y 


TeAUt  <tf  Feet. 

Attending  thereon        .... 

Term  fee 

Iiettcrs  ia  County  Causes; — 

Under  50  miles,  2i. 

Above  50  miles,  4«. 

Above  100  milcB,  Ri. 
Where  fi.  fa.,  aod  warmnt  ttiereoD,  via,  :- 


Inc. 


intry 


Schedule  III. 
When  tlU  Caute  it  tried  at  Niti  Print,  and  Verdict  for  iOt. 


Engroanng  record  (folio  14)          ....  0    4  8 

PaTchment 0    3  0 

Paid  sealing 0    0  7 

Attending  thereon 0    3  4 

Copf  particulars  to  annex 0    2  0 

Venire 0    6  6 

Paid  return 0    2  0 

Attending  thereon 0    3  4 

Distringas 0    7  6 

Paid  retnm  (about) 0  Iff  0 

Attending  thereon 0    3  4 

Sabpcena 0    5  0 

Oii'V  niu!  service 0    3  0 

Inslruclians  for  liricf 0  13  4 

Brief  and  copy  (nnd  no  more)      .        .        .        .  2    0  0 

Attending  to  enter  cause 0    3  4 

Pdd  entering  (ahont) 0  18  0 

- — —  coiin'sol  (ns  iiBunl). 

Alt^n.Miii-t'Viiirt  on  trial 110 

Paid  fees  on  trial  (about) 3  IS  0 

Pottea 0    S  0 

Notice  of  taxing 0    3  0 

Affidui-it  of  liii^naso 0    5  0 

Paid  filing  Mme 0     10 

Bill  of  costs  and  copies 0    4  0 

Attending  taxing 0    3  4 

Paid  taxing  (in  (^.  B.  and  Esch.)  as  nnud,  my  0    4  0 

Drawing  judgment 0    3  4 

Entering  on  the  roll,  at  id.,  about  19  fol. 

Pud  nil 0    0  10 

Paid  Jud)tnncnt  foe  and  docket. 

Attcndini;  thereon 0    3  4 

Term  fee  .        .......  0  10  0 

l>tt«rB  in  conntry  (aa  to  distance). 
Co*ta  not  t«  be  taxed  until  judgment  signed,  un- 
le«  the  partiea  compromise  without  judgment. 
Where  fi.  U.,  and  warrant  (as  before). 


INDEX. 


A, 

ABANDONING  pleadings,  180;  abandoning  judgment,  70S,  704;  abandoned 

possession  of  premises,  wbat  is,  770.     See  further^  **  Waiver.  ** 
Abatement  of  suit  by  deatb,  1178,  U82,  tee  "  Death p"  by  bankruptcy,  825^ 

826,  see  ''Bankrupt. " 
Abatement,  Pleas  in. 

For  non-joinder,  651. 

For  misnomer,  652. 

Of  privilege  of  attornies,  653. 

Parol  demurrer,  653. 

In  ejectment,  8:c,  653. 

The  plea,  when  and  how  pleaded,  653,  655w 

Affidavit  of  truth,  &c.,  654. 

Amendment  of,  ^b5. 

Replication,  demurrer  to,  &c.,  655.    ■ 

Cassetur  breve,  ^b^.    . 

Issue,  8:c.,  656. 

which  party  to  begin  on  trial,  268. 

Judgment  on,  656. 

CoflU  on,  656. 

Subsequent  proceedings,  658;   time  for  pleading,  after,  657;   estry   oC 
proceedings  in  second  issue,    657;   declaration  in  second    action, 
657,  651. 
Abatement  of  writ  of  error,  354. 
Abbreviations  in  attorney's  bill,  what  allowed,  7S. 
Abode.     See  **  Retidenee.** 

Absconding  of  tenant,  service  of  declaration  in  ejectment  in  case  of,  740. 
Absence  of  witness,  &c.,  new  trial  for,  1093 ;  of  counsel,  &c.,  1092. 
Absolute  rules,  11 84,  1 1 95.     See**  Rulet  and  Motions. " 
Absolutely,  declaring  so,  136. 
Accedas  ad  curiam,  795;  proceedings  on,  &c.,  795. 
Accepting  of  bail,  583;  of  issue,  202,  1048. 
Account  books,  proof  by  entries,  &c.,  in,  229. 
Act  of  parliament.    See  '^  Statutes." 
Act  of  state,  proof  of,  224. 
Actio  personalis  moritur  cum  personft,  1178. 
Action,  in  what  actions  defendant  may  be  held  to  bail,  480;  statement  of  cause 

of,  in  affidavit  of  debt,  486;  statement  of,  in  writ,  106,  516. 
Adding  bail,  589. 
Adding  pleas,  182. 

Addition  of  parties,  in  writ  of  summons,  106;  in  writ  of  capias,  514;  indorse- 
ment of  on  ca.  sa.,  451. 
Addition  of  bail  in  bail-piece,  579. 
Addition  of  deponent  in  affidavit,  1212. 
Adjournment  day,  notice  of  trial  for,  &&,  206;  a^oumment  of  execution  of 

inquiry  by  sheriff,  717. 


AdBinltya  proceeding  uiy  how  pvotodt  Sil« 
of  an  attorney,  S9to3S. 

of  gnardian,  ftc^  to  pioanwU,  ft«u.  fcr  infrnl^  881. 
to  toe  in  fecmi  panpcria.  §18. 

notice,  &e^  to  admit  a  dnnnwwit,  fte^  in  fidenci,  S18* 
into  prifoo,  ri^t  of  pnbBe  t»»  ft^  888. 
Adfctatclainia,999.    Ae  "  ImUrpfminr 
AdiQOMM,  estending  ol^  448. 
AMarit,  fenerally. 

Gencnl  rale  aa  to  fmn  of;  I2t7s  dcrieal  erran  in,  tS88. 
Title  of,  1888 ;  in  the  eout,  1808;  in  tlw  caaaa^  1889. 
Deponent'a abode,  ISll. 
Deponenea  addition,  1218. 
Addition  of  other  putiee,  1818. 
Deponent'a  aignatme,  1818. 

Jnnt,  itlS  ;  erasnrc,  &€.,  in,  1814  ;  aaendment  of,  1818. 
Bafett  whom  to  be  swora,  1218  ;  belbie  jvdgo,  coouniaaiQnar,  Ac^  Itli; 
beiMe  attorney  in  caoae,  orckrii[«  1818  s  connniaiiooi  lirtakiHiC 
in Seoltand  and  Ireland,  1818;  belbn  Britiah  eoMml,  1217  s  «bat 
avom  abroad,  1217. 
When  to  be  ewom,  1217. 

When  to  be  filed,  1217;  alBdavit  awom  in  eoontry,  1218. 
How  long  in  foree,  1218. 
Defects,  when  aided,  amended, fre.,  1218. 
AflidaTit  of  execution  of  articles  of  clerkship,  21;  of  serriee  under,  30;  of 

•tamp  duty  being  pud,  and  of  enrolment,  32. 
AffidaTit  to  obt^n  rule  nisi.  1185.  1190. 
AffidaTit  to  sh«w  cause  against  rule  nisi,  1191. 
AlSdaTit  to  obtain  distringas.  127. 
Affidarit  to  enter  appearance  for  defendant,  126. 
Affidavit  to  hold  to  bail. 
Form  of,  484. 
How  intitied.  484. 
Deponent's  abode  and  addition,  485. 
Names,  &c.,  of  parties,  485. 

Statement  that  defendant  is  about  to  quit  England,  488. 
Statement  that  an  action  is  pending,  486. 

Statement  of  cause  of  action,  486;  must  be  such  that  peijvrycanbe 
assigned,  486;  most  be  direct  and  positive,  486;  exceptions,  487;  bj 
executors  or  assignees,  487 ;  by  partner,   488 ;  stating  right  to  me 
by  law  of  foreign  country,  488;  on  a  deed,  489 ;  on  a  bond,  490;  ob 
an  award.  490;  on    Irish  judgment,   490;  on  bill  or  note,  490;  for 
causes  of  action  recoverable  on  the  common  connts,  492;  statenwat 
of  defendant's  request,  493;  in  trover,  493  ;  on  a  penal  statute,  494; 
may  be  good  in  part  and  bad  in  part,  494  :  must  be  single,  494;  most 
correspond  with  writ,  495 ;  must  correspond  with  declaration,  495. 
Negative  of  tender.  495. 
Jurat,  &c..  495.     St t  further,  **AljfUavii." 
Mode  and  time  of  swearing,  495. 
By  whom  to  be  made,  495. 
Before  whom  to  be  sworn,  496  ;  in  England,  496 ;  in  a  foreign  conntzji 

496 ;  Ireland  or  Scotland,  496. 
When  to  be  sworn,  and  duration  of,  497. 
Affidavit  for  atuchment  against  sheriff  for  not  returning  writ,  542;  for  not 

bringing  iu  bodv,  553. 
Affidavit  of  menu,  569,  570,  705. 

Affidavit  of  justification  accompanying  notice  of  bail,  588. 
Affidavit  to  oppose  >»i\,  b^l . 
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AffidaTit  of  extra  costs,  1162. 

Affidavit  to  obtain  judge's  certificate  for  immediate  execution,  397,  332. 

Affidavit  to  enter  judgment  on  old  warrant  of  attorney,  693* 

Affidavit  to  set  aside  regular  judgment  by  default,  705. 

Affidavit  of  service  of  declaration  in  ejectment,  743. 

Affidavit  to  verify  plea  in  abatement,  &c,  655. 

Affidavit  to  verify  plea  puis  darrein  continuance,  300. 

Affidavit  on  writ  of  error,  of  truth  of  error  in  fact,  357. 

Affidavit  to  change  venue,  956. 

Affidavit  to  obtain  judgment  as  in  case  of  nonsuit,  ftc,  1075. 

Affidavit  to  obtain  a  new  trial,  1101. 

Affidavit  to  compel  attendance  of  witness  before  arbitrator,  1828. 

Affidavit  to  set  aside,  &c.,  award,  1239,  1253. 

Affidavit  to  obtain  attachment,  &c.,  to  enforce  award,  1258. 

Agent  to  attorney,  45,  see  furthir  **  AttomUt!**   notices,  &€.,  to,  45,  208; 

pajrment  of  debt,  &c.,  to,  46;  lien  of,  46;  when  attorney  liable  to,  for  bill, 

46;  attorney  acting  as  agent  for  unqualified  person,  45;  indorsement  on 

process,  as  to,  51;  taxation  of  1»11  of,  46,  76;  need  not  deliver  signed 

bill,  46. 
Agreement,  between  attorney  and    client,   not  to  restrain  taxation  of  bill, 

76;  inspection  of,  1023;    order  to  produce,  to  get  stamped,  &c,  1025; 

not  to  bring  eVror,  349;  not  to  issue  execution,  896;  terms  of,  should  be 

expressed  on  cognovit,  675 ;  on  warrant  of  attorney,  682 ;  when  sd.  fa. 

to  revive  judgment  not  necessary  after,  817. 
Alias  capias,  450;  fi.  fa.  438;  alias  ca.  sa.,  &c.,  450;  attachment,  1270. 
Alien,  privileged  from  being  holden  to  bail,  467 ;  plea  of  alien  enemy  not 

issuable,  162;  not  allowed  to  be  pleaded  with  another  plea,  175;  when 

may  be  jurors,  305 ;  time  to  render  principal  when  an  alien,  623. 
Alleging  diminution,  369. 

Allocatur,  attachment,  &c.,  for  not  paying  costs  on,  1273,  &c. 
Allocatur  exigent,  930. 
Allowance  of  bail,  606,  607. 
Allowance  of  writ  of  error,  357. 
Allowances  to  prisoners,  862. 
Almanac,  proof  of,  224. 
Alteration  of  writ  of  summons,  119;  of  warrant  of  attorney  afler  execution, 

690;  of  process,  &c.,  attachment  for,  1276. 
Ambassadors  and  servants  cannot  be  held  to  bail,  &c,  466;  security  for  costs 

in  action  by,  1013. 
Amendment  generally. 

When  and  how,  1112;  after  demurrer,  1112;  at  Nisi  Prius,  1113;  after 
verdict,  &c.,  1113;  after  judgment  and  before  error,  1114;  after 
error  brought,  1114;  terms  of  amendment,  and  remedy  for  costs  of, 
1114. 

What  amendable  at  common  law,  1115. 

What  amendable  by  statute,  1115;  misprision  of  clerks,  1115. 

What  aided  at  common  law,  1116. 

What  aided  by  statute  of  jeofails,  1116;  in  civil  actions,  1116;  in  penal 
proceedings,  1116;  actual  amendment  unnecessary  under,  1117. 
Amendment,  &&,  of  particular  proceedings. 

Entry  of  warrant  of  attorney,  1117 ;  infant  appearing  by  attorney,  when 
aided,  1118. 

Original  writ,  or  bill,  1118;  plaints  in  inferior  couits,  11 18. 

Process,  1118;  altering  and  re-sealing,  &c.,  1119;  copy  served  not 
amendable,  1119  ;  aided  by  verdict,  1 1 19;  waiver  of  defect  in,  1082; 
defect  no  ground  for  error,  1119. 

Appearance,  1119. 

Bail-piece,  1120;  recognisance  of  bail,  1120. 

Declaration,  1120;  what  allowed,  1120;  in  ejectment,  736;  time  of 
application  for,  1121 ;  costo  of,  1122;  what  defects  aided  by  verdict, 
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Ta«rt,   UM;  tB  itm  tke  fiii£os  iu  kgil  effect.   llSft;  bj  ilJ|A 

MMi,  ft*.,  1131  i  bfMt  of  tte  puTT.  1131:  ipccul  ler^lDft 
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ttiyiMt,  lUti  »^l  ■Jai  ty  »«■«.  fct,  1 13»;  when  nU  IkIIH 

ITAi  6riM.  11»    «bt  liiid  br  ■«'"■■  >>**- 

Wdi  af  one,  IIM^  ■mhat  ^eaJiHt^  IIH:  in  what  eonrl,  IIH:  Ul 
a*.  IIU.-  cetti  o£  lIUi  tniaeii|)<,  1135;  of  uugnmoil  of  snn 
IIU. 
Encatia^  llSi;  lar  wbd.  lAca  ndbMr,  IIU;  vim  aM,  Utl:  H 

itatate  crfjeoUb  ■■  bt,  IIM. 
SbaiA- Rdmi,  IIK. 
Rnk*  oramt,  oricn.  &C..  113*. 
ASdiTiti,  IIM. 

Atmb,  tmlsol^  pick  a(  by  jiHtice,&c,9I3. 

ABCnaml.  samm  oC  in  Jndgmait,  13i. 

AsciBil  dmenw,  pka  ■<  IS*,  U3;  maj  be  extended  m^ei  depl,  Ml; 
oDKntT  nun.  Ac,  caDDOC  pnoecd  ig  qneatiOD  of,  T9<. 

Annaiij,  nfcuat*  to  comfote,  ia  actioB  tm,  7M  ;  •tayiDg  ]H0cct£ng>  ift. 
flo  paiment  oT  aman,  Ae^  984;  duB^ea  in.  S31 ;  acttjag  innitia 
ende;  lU4i  Kttmg  aade  nnut  of  attme;  ftw,  C94 ;  (ettiBg  uide  ru- 
eatiaaiD.  loreun,  691;  cUnw  of  lein  bciai  in  mtnnt  of  UUnt;  tt 
Kcnn,  699;  dockrtiiBg  ja^iDtatlbT,  S97,  337,  338  :  bood  far,  ni^n  Ac 
8ft  9  W.  3,  c  11,  CM;  scL  fa.  oa  jndgBMBt  br  iiilw iim iil  uiten  of, 
•ben  im  I  iMij.  C9S. 

Abi«ct,  in  eqaii;,  bow  {mred,  219;  in  tt 
in  ■dminlif  cooit,  how  pnxed,  111. 

Apotbeciij,  nenpt  fram  bring  jnrar,  303. 

Appeinncc,  what,  1>1,  193;  irfpulietbj  attoncj,  49 ; ntlnnwT'a  i 
for.  iS;  cowBtioD  for,  is  bail-bi»d,  S3J;  bow  cDiercd,  b;  d 
on  >TiI  of  umunou^  131;  h?  iaaintiff  foe  bin.  122;  alUiTit  for,  aot 
necesuj,  131;  lo  ■ore  facUa,  S33;  in  leuleiiu,  796;  npon  eiigi  facai, 
93«;  in  tjfdniEnt,  749;  mDM  be  cmerrd  hj  ibiftwtaiir,  or  he  amt» 
Donfro^  1032;  mnit  be  entered  brfbte  jod^iDeat  ^  dc£ult,  7Q1 ;  ir  W 
eagmnii,  679;  UDcndment  of,  1119;  wairer  of  ddecta  in,  IMC;  iiaanl 
be  entrml  none  pro  innc,  679. 

AppoiDtateni  of  muter,  moat  be  Uto^ed  to,  $8. 

Appoontmeai  of  ■tlorne;,  bow,  SO. 

AppointmeDt  of  arbitnlor,  1228;  ofinnpn.  1S34. 

Appinniaii,  Ac,  of  goods  under  fi.  fa.,  432;  iiiiiIm  iliilnai.  7M> 
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tiitrmtioii,  {contimtedy 

1221;  nile,  &c,  of  reference,  how  obtained,  1221;  amendment 
of,  1221;  subatitution  of  arbitrator  when  unable  to  proceed, 
1221 ;  award  cannot  exceed  damages  in  declaration,  1222. 

Where  thert  it  no  eautem  court,  1222 ;  by  deed  or  agreement,  1222; 
warrant  of  attorney,  1222;  submission  by  person  without  au- 
thority, 1222;  several  stamps,  when  required,  1223;  what  sub- 
mission maybe  made  a  rule  of  court,  1223;  form  of  submission 
and  what  it  includes,  1223;  clause  of  consent,  to  make  submis- 
sion a  rule  of  court,  1224. 

Alteration  of  tubmittiony  8fc.,  1224. 

RevocaiioH  of  tuhminion/SfC,  1225;  by  leave  of  court,  1225;  by  death 
or  bankruptcy,  1226. 

Effect  of  agreenunt  to  refer  on  right  to  sue,  1227. 
The  oworeL 

Proceedings  upon  the  reference,  1227;  swearing  witnesses,  1227; 
obtaining  appointment  from  arbitrator,  1228;  statement  of  case, 
witnesses,  &C.,  to,  1228;  compelling  attendance  of  witnesses, 
1228;  the  hearing  and  examination  of  witnesses,  parties,  &c, 
1230. 

The  award,  1230;  stamp,  1231  ;  certificate  of  amount  of  damages, 
1231. 

Enlargement  of  time  for  making  it,  1231;  by  arbitrator,  1231;  by 
consent  of  parties,  1231 ;  by  the  court  or  a  judge,  1232;  mode 
of,  by  arbitrator,  1233;  proceedings  where  enlargement  has 
been  omitted,  1233;  no  enlargement  necessary  in  case  of  certi- 
ficate, 1233. 

Umpire,  1234;  what  and  when  appointed  &c.,  1234;  by  lot,  1234; 
how  far  arbitrators  may  act  after  appointing  umpire,  1234; 
examination  of  witnesses,  &c.,  by,  1235 ;  umpirage  must  be 
made  within  lipiited  time,  1235 ;  enlargement  of  time  by,  1235; 
stamp  on,  1235. 

Costi,  1235  ;  where  no  cause  in  court,  1235  ;  where  there  is,  1236; 
of  the  reference,  1236  ;  of  the  action,  1236;  in  case  of  abortive 
reference,  1237;  taxation  of  costs  awarded,  1238;  extent  of 
arbitrator's  power  over  costs,  1238. 

Arbitrator's  authority,  how  determined,  1239. 
Setting  aside  award. 

In  what  cases,  1239;  not  where  award  void  or  doubtful,  1240; 
grounds  for  setting  aside,  1240;  that  arbitrator  has  not  pursued 
the  submission,  1240;  or  has  exceeded  it,  1240;  that  award  is 
uncertain  or  ambiguous,  1242;  that  award  is  not  final,  1244; 
that  it  is  inconsistent,  1247;  that  it  is  illegal,  1247;  that  the 
proceedings  were  irregular,  1247;  that  arbitrator  has  miscon- 
ducted himself,  &c.,  1248;  that  arbitrator  has  mistaken  the 
law,  1249;  award,  bad  in  part,  bad  for  whole,  when,  1249. 

Who  may  apply  to  set  aside  award,  and  how  objections  may  be  waived, 
1250;  party  in  whose  favour  mistake  is  made  cannot  apply, 
]250i  objection  as  to  competency  or  want  of  parties  must  be 
made  before  award,  1251;  waiver  of  objections  by  proceeding  in 
reference,  1251  j  waiver  of,  by  accepting  a  benefit  under 
award,  1251. 

now  and  within  what  time,  1251;  where  submission  is  by  deed  &c., 
and  contains  a  consent  to  make  it  a  rule  of  court,  1251,  1252; 
where  it  is  by  rule  or  order,  1252;  court  will,  in  some  cases, 
hear  the  motion  later,  1253;  motion  to  set  aside  judgment  on 
award  not  limited,  &o.,  1253. 

Practical  proceedings  to  set  aside  award,  1253;  cause  not  shewn  on 
last  day  of  term,  1254;  second  application,  1254. 

Costs  i^ application,  1254. 
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irrett  on  mesne  proce&s,  {continued). 

compromise,  &c.,  477 ;  where  defendant  merely  served  in  first 
action,  478;  after  arrest  in  foreign  country,  478;  second  arrest  by 
executors,  478;  double  arrest  in  two  countie*,  478;  waiver  by 
putting  in  bail,  478;  where  defendant  wrongfully  arrested  or 
detained  in  custody,  479 ;  in  case  of  wrongful  arrest  by  third 
party,  480 ;  no  privilege  redeundo  from  lawful  custody,  480. 
In  whai  actions  the  defendant  may  be  arrested. 

The  amount  and  nature  of  the  cause  of  action,  480. 

In  aasumpsit,  481 ;  interest,  482. 

In  debt,  482  ;  on  bonds,  482;  on  recognisance  of  bail,  482;  on  judg- 
ment, 482 ;  on  awards,  483 ;  on  penal  statutes,  483. 

In  covenant,  483. 

In  detinue  and  trover,  484. 

In  trespass,  484. 

In  case,  484. 
Tkt  affidavit  to  hold  to  bail,  484.     See  ** Affidavit  to  hold  to  bail." 
Judge* s  order  for  the  arrest. 

In  what  cases,  497 ;  order  may  be  made  at  any  stage  of  proceedings 
before  judgment,  498;  cases  of  absence  from  England  within 
1  &  2  Vict  c.  110,  s.  3,  498;  practical  directions  as  to  obtaining 
order,  498;  privileged  persons  cannot  be  arrested,  499 ;  order 
may  be  made  even  where  special  order  was  necessary  before  the 
act,  499. 
The  Arrest. 

Sutute  1  &  2  Vict  c.  110;  permitting  it,  523. 

Writ,  how  lodged  with  sheriff  to  be  executed,  523. 

Duty  of  sheriff  to  execute  writ,  524. 

The  warrant  and  bailiff  appointed  under,  524;  bound  bailiff,  524; 
special  bailiff,  524;  who  may  act  as,  524;  contents  of  warrant, 
524;  not  to  be  made  before  sheriff  has  received  the  writ,  525; 
should  be  delivered  to  the  officer,  525. 

Who  may  be  arrested,  525;  see  supra;  arresting  privileged  persons, 
525;  who  are  privileged,  526;  writ  of  protection,  526;  privi- 
lege of  parties,  witnesses,  &c.,  connected  with  a  cause,  526; 
of  candidates  or  voters  at  an  election,  465;  duration  of  privi> 
lege,  526;  to  what  courU  it  extends,  527;  to  what  court  the 
discharge  should  be  applied  for,  528;  privilege  of  clergymen, 
528;  temporary  privilege  of  a  bankrupt,  528,  470;  other  cases 
of  privilege,  530,  476,  479. 

By  whom  made,  530;  when  sheriff  may  direct  warrant  to  special 
bailiff,  531,  524;  in  Lancaster  or  Durham,  531,  509;  in  a 
liberty  or  franchise,  531. 

When,  531;  when  bailiff  executing  writ  a  trespasser,  531,  525. 

Where,  531;  in  superior  courts,  532;  in  verge  of  palace,  532;  in 
Tower,532 ;  in  districts  partly  surrounded  by  another  county,  532. 

How  made,  532;  seizure  of  person,  532;  breaking  doors  or  windows 

to  make  arrest,  533;  posse  comitatus,  533. 
Copy  of  writ  to  be  delivered  to   the  defendant,  533;  consequence 
of  non-delivery,  533;   consequence  of  mistake  in  copy,  533; 
time  of  application  to  set  aside  proceedings,  534. 
Indorsement  on  writ  of  the  day  of  arrest,  534. 
Detainer,  534;  where  first  arrest  was  illegal,  534. 
What  done  after  the  arrest,  &c.,  535;  if  party  too  ill  to  be  removed, 
535, 546;  must  not  be  taken  to  gaol,  within  what  time,  535,  546. 
Improper  arrest  or  detainer,  535,  523,  534;  if  arrest  Incomplete, 
&c.,  535,  511. 
Other  proceedings  as  iOi^The  bail  bond,  536.    See  **  BaiUbond." 
Deposit  with  the  sheriff,  539. 
Security  to  the  plaintiff  for  defendant'!  putting  in  bail,  &c,  541. 
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Aneit,  on  mcane  procew,  (mnliniKd). 

DuchargB  of  defonduil  Rithout  bail-bond,  &c.,  541. 

Eicspe,  S43;  itt  " Btcape," 

Rcacuo,  54Si  ti»"RricMf," 

Lodging  the   di^fendant  iu  pnion,  546;  nlien,  &4C;  In  'bu 
prisOD,  S46;  wUere  deieadaal  (oo  ill   to  be  TnnoTcd.lU. 
Amat  undec  fiml  proceia,  451.     See  "  Capiai  ad  Satufaritniliuit," 
Aireit  a(  judgment,   IIIO;  in  (that  cuei,   lllOr  roodoQ  Tor,  lllfi;  ottl 

OD,  nil. 

Articled  clarks,  19  to  33.     Sie  "  AU^rnitt." 

Article!  of  >hip.  Evidence  of,  233. 

Articles  of  war,  proof  of,  S24. 

Aiiault,  pleas  in  ui  aclion  for,  \S6;  change  of  venue  in,  9SS,-  danugnia, 

S20,  3S7,&c.;;iew  Inal,  far  eiceuive  dBmages  in  action  for,  IIHO;CO«i 

in, 1142.     See  "  Treipatt,"  "  Batlery.-' 
Asaetitncat  of  damages.     Ste  "  Damagei,"     ContegueDces  of  vanC  of,  HI; 

in  debt  OD  bond  nithin  S  &  9  W.  3,  c.  1 1 ,  733. 
Auignee  of  litfal,  &u.,  aifidiivit  of  debt  b;,  487 ;  ttajing  acIioD  ootil  iwfngi 

indemnified  for  coeu,  996. 
Aasignee  of  bankrupL     Sr>  "Bankrupt." 
Aiaignmenl  of  articles  of  clerkahip,  33. 

Aaaignment  of  bail-bond,  S59l     Sn  -  BaH-bond.  proctttliiigi  en." 
Aaaigninentof  repleiin-bond,  811.     Sti  " Reflrvin-itnd." 
Am'gumenl,  new,  197.     Sre  "Netr  /fitigtuarvt." 
Aisignment  of  breaohcj  in  liebl  on  bond,  784,  "2S. 
Aesiftnmcnt  of  enots,  369,   382,390;  practical  directions.  390.     Sti  "£"(•. 

Airignment  of  prisoner'!  elTeeia  under  Lorda' a 

Aiiiie!,  wbcQ  held.  Sic,  98;  considered  but  na 

at,  SOS;  judgment  aa  in  case  of  a  nonaui 

power  of  judge!  to  make  ordera  on,  09. 

Aaiociate,  lOi  duly,  &c.,  of  ■!  toposlea,  31S. 

Asiumpsit,  juriadiclion  of  the  eaurti  in,  1 ;  corporation  cannot  lue,  oibcnted 
in,  vben,  S41:  nben  the  defendant  mav  be  held  to  bul  io,  481;  i>e» 
in,18E;  what  plea  »  nullity  io,  IBB;  cfiange  of  renne  in,  S£6;<iamigS 
in, 320;  judgment  on  verdict  in,  334;  interlocutory  judgment  io,  tu-, 
701;  writofinquiry  in,709,  &c;  coau  in,  335,  1141;  execution  in,  4M. 
AtUchment  generalljr. 

/«  ahal  catet,  l!G2;  for  conlemptuoui  expreuiont,  1S62;  rescue,  12(1; 

miibehaviour  of  altomies  or  officera,  &c.,  1263;  aheiiS;  &c,  Hi 

executing,  &c.,  writ,  1263;  against  jadges  of  inferior  coaiti,  tic. 

1263;   against  gaolers,  &c.,   1263;  diiobedience  of  proceu,  12U; 

disobedience  of  rule  or  order,  I3S4  ;  breach  of  undertaking,  12M; 

abuse  of  proce!s,  1366;  contempt!  in  face  of  court,  1267;  for  Dot 

pijing  officer's  ieea,  1367;  against  peers  or  M.  P.'s,  1267;  sgainil 

executor,  1267. 
The  molian  md  rule  for,  1267 ;  when  abaolute  in  fint  insUnce,   1288; 

when  onl;  nisi,  l:!6B;  rule  and  service  of,    ISSS;    shewing  udn 

against,   1360;  rule  abiolnle,  I2B9. 
Formof.andkoui  lucd  out  and  exeealid,  1209;  where  priioner  in  cotudf 

of  marshal,   1270;  on  Sunday,    1270;  rule  to  retuto,  1370;  aliu, 

&c.,  1370. 
Csmmitniinl  and  baii  oa,  1270. 
InUTrogatorie;  12T1;  piocee^nga  on,    1271;  refuial   to  auiwer,  l!?2i 

reference  to  maiter,  repon  and  jadgment  Ihereoa,  1373. 
Cuti,  1372. 
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ttaehmeat,  in  paiticulftr  caMt. 

For  mot  retmrmbig  wrii,  552.     Set  "  Sheriff,  Proeetdingt  against.'' 
For  not  bringing  in  tko  bodw,  555.     See  "  Sheriff  Proceedings  against." 
ttacbment  for  not  retnniing  wnt  of  execution,  411. 
ttadunent  for  non-payment  of  money  or  costs,  &e.,  1273. 
ttacbment  for  non-p^onnance  of  award,  1256. 
ttacbment  for  not  obeying  tnbpcena,  234. 

ttaebmaiit  against  attorney  for  not  appearing,  &c.,  60,  1262;  for  miscon- 
duct, 67. 
ttacbment  of  priTilege  abolisbed,  846. 

ttainder,  see  **  Conoielion  ;"  persons  attainted  cannot  be  jurors,  303. 
ttaint,  writ  o^  abolisbed,  289. 
attesting  witness,  proof  by, '  226. 
.ttomies. 

jirtided  CUrks, 

wbo  may  not  bare,  20. 
bow  many,  20. 
The  jirtieks. 

statute  as  to,  20. 

serrice  witb  counsel,  21. 

improper  articles  cancelled,  21. 

stamp  on,  21. 

affidavit  of  execution  of,  21;  entry  of,  21;  want  of^  bow  remedied, 

21. 
enrolment  of,  21. 
The  Service. 

In  ordinary  cases,  22. 
UnaToidable  absence,  22. 
Preyented  by  act  of  God,  23. 
In  case  of  deatb,  &&,  of  master,  23. 
In  case  of  bankruptcy,  23. 
In  case  of  insanity,  23. 

Refunding  premium,  wbere  service  deficient,  23. 
Exmmination, 

Infant  not  entitled  to,  24;  in  case  of  insufficient  service,  24;  act  2 
Geo.  2,  requiring  examination,  24 ;  rules  of  court  appointing 
examiners,  &C.,  25;  appeal  on  refusal  of  certificate,  25;  place 
of,  25 ;  notice  of  intention  to  apply  for,  25 ;  regulations  as  to 
mode  of,  26;  certificate  of,  26;  questions  as  to  service  to  be 
answered  by  tbe  clerk,  27;  questions  as  to  service  to  be 
answered  by  tbe  attorney,  27;  directions  to  candidates,  27; 
leave  to  send  an  answer  nunc  pro  tunc,  28;  examination  as 
solicitor  sufficient,  28;  fees  on,  28. 
Jdmiesion, 

Notice  of  intention  to  apply  for,  29 ;  rigbt  names  of  all  parties  to  be 
stated  in  notice,  29;  notice  at  what  time  to  be  given,  30;  when 
dispensed  witb,  30. 
Entry  of  name,  &c.,  at  judge's  chambers,  30. 
Affidavit  of  service,  SO. 

Affidavit  of  stamp-duty  being  paid,  and  of  enrolment,  &c.,  31. 
Mode  of  admission,  31. 
Oaths  to  be  taken  on,  31. 

Enrolment  of  admission,  &c.,  32;  practising  without,  penal,  32; 
enrolment  nunc  pro  tunc,  32;  proceedings,  how  affected  by 
omission  to  enrol,  32. 
Admission  in  one  court  how  to  operate  for  another,  33. 
Fraudulent  admission,  33. 
Certiflcale, 

Duty  on,  34;  how  long  in  force,  34;  entry  of,  34;  practising  with- 
out it,  penal,  34;  proceedings,  how  affected  by  want  of,  35; 

F  F 
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Attointei,  (canlKufif). 

juaex. 

nrelecl  to  tnke  il  i 

DUt  roTayev.SS;  re-adm 

G«tene.crl>k«>,: 

l6;indem[>i(;>cUtDrneg1c 

Entrs  ifmmimd  oWe  al  • 

ujler'i  o^ce,  37. 

FowerofcourW,  M(o.  J 

IT:  DDlicefor,  3S;fir*tiffi. 

b.   eied  NKOC  pro  1 

KK,  39;   lecond  affidavit  f 

:  affidavit  for,  3S ;  mi; 

it  for,  39;  niDliaa  fa, 

■  here  and  ichgn  to  b«  ID*J«,  SOitrlKD  rpfUMd,  30;  Iblc  fcf,  J); 

proof  or,  40. 

Termi  of,  Aii;  nhere  applicant  hai  not  pnctiied  liner  lut  ccrliGalt, 

4Di  vherehehai.  40. 

By  allomiei  of  couTt*  at  Weilminater.  4li  by  atiomin  ofTonnigr 

Wi1ei,&c.,  LincaUtr,  &c.,41  j  DfillDrney  of  treuiuj,  &c.,4f, 
Piacliiing  in  inferior  FOBTti,  4S. 
Fractiting  in  name  of  another,  ♦!. 

Proceedings  to  be  in  nicne  of  admitted  attorney,  43;   uatutei  u  10. 
■  inapplicable  to  agenli,  43;  and  altDOit  uaeleu  aioce  T  W.  1 1 1 

V.  c.  SB,  43. 
Unqualified  perioD  pracliiing  in  atlomey'i  name  by  conxnt.  Hi  (b 

not    an  "unqualified  person."    ii;    both   mDiI    b«    pncerirO 

igBinsI,  ii;  coati  not  recoverable,  41. 
Unqualified  person  ptacliiing  vithonl  conaenl,  ti. 

May  be  mated  ai  ■ttomio  in  tbs  raoaa,  «ft. 
Attorney  boand  by  igenl'i  acta.  4S. 
Aniverable  for  hia  miiconduct,  4«. 
Lien  of,  46. 

Recovery  of  eotti  by,  46. 
Continaance  of  hia  poner,  4S. 
For  nnqualiSed  perwin,  4  7. 
Privitfga  and  ditabililUl  ^atlania. 

Privilejteg,4T;  exemption  from aerriTtg officra, 47 ;  priiilegeaaajliin- 
tiSs,  47;  Mdcfendanli,  47;aatocoits,48:ODly  pnetiiingatUir. 
niea  privileged,  it ;  pririleged  commaDicationa,  4S. 
DiaabiliKee  of  aitoraiei  generally,  48. 
Diuibilitiei  of  attorney,  ptiioner,  49. 
Inadfnlt  to  auing  and  deftttding  by. 
Right  to  Bue  or  defend  by,  49. 

How  appointed,  50;  appoiaiment  by  third  party,  50 1  b j  eoart  hi  cite 
of  refuaal,  SO;  wamnl  need  not  be  entered,  50;  memoraodnm  d 

Indoraement  of  name  of  attorney  on  meiae  proceii,  and  ititiag  place 
of  abode,  &c.,  of  client,  SI;  underl  &  2V.  c.  110,  51;  diKbmt 
of  abode,  &c.,  of  partiei,  53. 
Service  ornolicei,  &c,  upon,  51;  where,  50i  when,  51. 
Clieoti  when  boand  by  act,  &c.  of,  S3. 
When  bound  to  act,  &c.,  53 ;  refnaing  to  proceed  mmi  produce  pipen, 

&c,  S4. 
Change  of,  54;  changed  attorney  may  in  general  act  tai  ollwrpaityi 

S6;  death  of,  56. 
Continuance  of  authority,  36. 
Acting  without  authority,  Sfl. 
Safiei  and  underlakiagi  tf,  nmtUtt  and  /mmtfatiO*  fir  Ihtir  ireaeb  rf 
dttig,  miicoHdaet,  ^. 
Dulieiandundertaiingi,38i  dutieatotheeenrt,  S8s  toeIien1»,S8;n»- 
dertakingi  of,  in  what  cuei  enforced,  58;  when  act,  5B. 
StPiediei  and  puniMhmnI /or  breach  e/dttlg,  mitamduct,  ^.,  60. 
For  miicondacl  and  crime  of,  80;  aham  pleaa,  SetitiinB  li 

&c,  flS  1  ifoarence  indicuble,  court  will  Qot,  Id  | ■ 

before  coDTictian.  62j  fbtgan,  pcijuren,  ftc., 
be  tnnaportBd,  dS. 
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f^ttomies,  {roniimued). 

For  negligence  and  ignonnee,  62;  by  way  of  action  or  defence,  62; 
by  application  to  court  where  negligence  or  ignorance  is  very 
gross,  64;  attorney  not  obliged  to  supply  etidence  of  his  own 
negligence,  64. 
Compelling  delitery  of  papen,  money,  &c.,  64 ;   where  he  becomes 
bankrupt,  66  ;  where  right  bond  fide  disputed,  66;  where  delivery 
would  be  a  contempt,  66;  draAs  and  copies  must  be  delivered,  6^. 
Proceedings  on  the  motion  to  punish  attorney  for  misconduct,  67;  in 
what  court,  67 ;  the  proceedings, ^8 ;  motion  must  be  made  in  rea- 
sonable time,  68;  against  agent,  must  be  by  attorney,  68;  where 
no  cause  shewn,  68;  costs  of  application,  66;  reference  to  mas- 
ter, 68;  striking  off  xoU  of  other  ecart,  08;  striking  off  roll  not 
always  perpetual,  68. 
Striking  of  the  roll  at  his  own  request,  ^,,  69. 
Delivery  and  taxation  ofbillf  and  remedy  and  lien  for  eottt. 

Delivery  of  bill,  under  3  J.  1,  c.  7,  a.  1,  69;  under  2  Geo.  2,  c.  23, 
s.  23,  ^9\  in  what  courts  necessary,  70;  for  what  description  of 
business,  70;  for  what  disbursements,  71;  where  part  only  of  the 
business  is  taxable,  71;  delivery  of  bill,  72;  representatives  or 
assignees  need  not  deliver,  72;  bill  may  be  proved  ander  fiat,  or 
set  off,  or  security  for  sued  on,  without  delivery,  72;  bill  for 
business  done  for  another  attorney,  73;  fenn  of  bill  delivered,  73; 
what  abbreviations  good,  73,  o.  {q)\  how  and  to  whom  delivered, 
74;  when,  75;  non-delivery  no  groand  for  staying  proceed- 
ings, 75. 
Compelling  delivery  of,  75. 

Taxation  of,  76;  between  attorney  and  client,  76;  no  common-law 
right  to  tax,  77;  taxation,  at  what  time  applied  for,  77;  by  whom 
applied  for,  78;  to  what  court  or  judges  applied  for,  79;  pro- 
ceedings on,  and  subsequent  to,  application  to  tax,  79;  roasiers 
to  tax  costs  indiscriminately  in  any  of  the  courts,  80;  mode  of 
taxation  between  attorney  and  client,  81;  attachment  for  balance, 
81 ;  review  of,  81 ;  no  action  pending  taxation,  81. 
Costs  of  taxation,  81 ;  between  attorney  and  client,  81 ;  where  bill  re- 
duced one-sixth,  88;  where  bill  reduced  less  than  one-sixth,  83; 
how  recovered,  83;  what  items  to  be  inserted  to  avoid  costs,  83. 
Remedies  for  costs,  84;  defence  to  action  on  attorney's  bill,  85. 
Securities  for,  85. 

Lien  for,  86;  on  deeds  and  papers,  86;  on  money  and  costs,  86 
compromise  in  fraud  «f  Hen  on  costs,  87 ;  lien  on  judgments, 
87 ;  set-off  of  judgments,  or  awards,  when  subject  to  lien,  88; 
agent's  lien,  89;  delivery  of  deeds  8rc.,  when  lien  satisfied,  89. 
Attomies,  actions  by  and  against. 

Actions  by — process,  846;  privileges  not  abolished,  846;  of  attorney 
plaintiff,  how  may  be  lost  or  waived,  47  to  49;  delivery  of  bill,  846, 
69;  venue,  846. 
Jettons  d^atff«<— process,  847;  privileges  of,  847, 47;  being  sued  in  couru 
of  conscience,  847;  cannot  be  holden  to  bail,  468;  when  otherwise, 
648;  discharge  from  and  remedy  for  arrest  on  mesne  process,  847, 
848;  mode  of  suing  out  writ  of  privilege,  &c,  469 ;  appearance,  how 
entered,  848,  121;  declaration,  848;  plea  &&,  848;  other  proceed- 
ings, 848. 
Attornment  of  tenants  after  ejectment,  768. 

Auction,  selling  goods  under  fi.  fa.  by,  421,  422;  expenses  of,  when   not  al- 
lowed, 422. 
Au^tft  querela,  writ  of,  302;  now  nearly  obsolete,  303;  after  scL  fa.  834 
Autre  action  pendent,  plea  of,  902,  n.  (y);  SUying  proceedings  in  case  of,  992 
Anulable  judgment,  error  quashed  after  undertaking  to  give,  358. 
Avowiy  in  replevin,  801. 
Awaxd,l2Z(K    See  *' JrbUratien.*' 
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Award  of  itnm  bciu.  3tlO,  101  : 

ricgil,  proorbf,  918:  arwrit  ofinquii;,  IIS;  . 
of  inqairy,  &g..  iu  tepleiia,  B05. 


Biehdor  DrBtU.&c.,  irlicleiDfderbibipof,  ?0. 
Bail,  holding  defendant  10.     .lee  "  Arral  m  Jfrne  Praau." 
Bail-bond.     jIi  to  llu  proeridlngi  till  Iki  arrril,  induiivt,  nt  "  Ama,  T\l 
Defendant  to  remain  in  ciulodf  until  luil-bond  giren,  &c.,  53C 
How  bond  talien,  S3G. 

In  what  ciBcs,  536]  inajt  be  taken  (rilhoul  >TR>t,  S36. 
When  to  be  elrciKed,  J37. 
For  what  «um,  S3T. 

Form  of,  S37:  muit  be  to  Die  iherill;  537:  no  Manip,  j3T;  the  cooJiuiiD 
S3T;   numbei   of  innliti,  538;  for  what  amooot.  S:iB:  I?  >1« 
name,  S39  ;  if  void,  and  bail  no(  pnt  in,  53S. 
Depocil  with  IheihrrilTin  lieo  ot  589. 

Becnrit;  to  the  plaintiff  for  defendant'!  pnMingiD  bail.  54 1. 
Ditchargeof,  wilhout  bail-bond,  Kc,  S1I.  S43,  544;  dixchaijre  b;  pUiir- 
tiff,  on  paymeal  of  debt  and  crau,  S43;  detainer  fur  fin.  541:  a 
Temed;  for  coniequence  of  improper  dlaeharge,  541. 
Lodging  the  defcndnnt  in  prisan,  &c,  546. 
Bail-bond,  proceedings  upon. 

JuigniaeHl  i^,  ii9;  in  obal  caies,  559;  when   and  how,  SSS;  bj  aba,      I 

Atlian  on,  bf  Ike  plaintiff.  560;  when  brought.  560i  not  pendisgM;  1 
rule,  BBJ ;  notice  to  hail,  ohen  accessary,  S6ti  aeiion  ibMld  be  I 
joint,  561;  in  what  court,  562;  venue,  662;  baU  in,  SGS ;  judfDClI  j 
on,  470:  other  proceedings,  SOS.  | 

JcltoK  on  bf  Sktrif,  5N. 

StUing  aiiiU  tr  tUtging  fr«ettii»gt  «■>  5II4. 
Bail,  patting  in  and  jualifyiog  in  Town. 

Bii),  what,  5TS. 

/■  what  ami  riipiuiu,  ST2,  373;  waiicr  of,  975. 

NimbtT  ^,  374. 

Who  May  he.  679,  59fi— 401. 

By  wAmi  pal  in,  975 ;  by  UDcertiScated  altoniej,  39,  575. 

Whm  put  in.  570;  nheD  time  granted  to  inquire  after,  577;  wbcTt  aitqi 
of  proeeedinga,  577;  eiteniion  of  time  for,  977. 

Hm  pal  in,  577,  978;  before  whom,  978;  form  and  nqninlei  of  bail* 
piece,  579;  amendmeat  of,  579;  form  of,  after  judgment,  i7t; 
coniequence  of  defect,  579,  597,  698. 

.Vatrn  s/paKiiv  in,  679  i  mutt  be  given,  980;  when  (o  be,  680 ;  (bm<4 
980,  SSI;  bywhomtobegiTeo,  98S  ;  lo  whom  and  bow,  9B3;  eo>- 
sequence  otdefecli  in,  582;  ameudmeut  of,  588. 

Jffldeait  of  jtulificalioH  aceonpamjiitg  nelict  of  pif ti^g  »,  683 ;  ml*  if 
court!  ai  to,  5S3;  fonu  of  affidavit,  583;  enginal  or  cgpr  of  affidavit 
muit  accompany  notice,  984;  form  preacribed  moat  be  pnmtd. 
£84;  when  it  need  not,  985;  conaequenEti  of  delecliTa  affidavit. 
685  ;  amendment  of,  585. 

Jeeepting  of,  tr  tzctpling  to,  585  ;  ean!equencea  of^  6S6,  583 ;  raeepbo)] 
when  neceisaiy,  and  time  for  making  it,  581,  986,  G9I;  asBga-  — 
of  bail-bond  no  waiver  of  exception,  587;  ezeeptioa  waived  by  li 

587  i  niing  bail-piece  where  bait  not  eieepted  to,  5B7  ;  mlcri 
and  notice  of  exception,  687,  588  ;    natics  of,  when  and  how  j 

588  I  juitiGcation  at  obamben,  5S9. 
Jd^ng  or  (hamgiag,  589;  when  allowed,  S89[ 

added  bail,  69S;  added  bul  need  not  be  axceptad  t«,' 5.  _ .  _  .. 
bul-pieoe.  when  ■  nullity,  900 ;  eiouaieliir  of  fMma  bail.  19*. 


Lideg.  1)303 

8<il«  &C.  {continued) 

NoUet  qfjutti/tcaiion,  590;  when  to  be  given,  591 ;  time  of  service  of,  592  ; 
bow  made,  593;  fonn  of,  593 ;  by  what  attorney  given,  593 ;  defects 
in  exception,  when  waived  by,  593. 
Jtut^feation,  593;  in  what  eases  necessary,  594;  when  not  put  hi,  in 
due  time,  588,  594 ;  where  and  when,  594 ;  how  justified  at  cham- 
,  bers,  594;    before  a  commissioner,  595;   in  court,  595;    in   bail 

eourt,  595;  amount  to  which  bail  must  justify,  596;  how  to  act  if 
bail  guilty  of  perjury,  &c.,  007 ;  consequences  of  not  justifying^  590. 
Opposing  the  jmst^atum  of,  597 ;  usual  grounds  of,  597 ;  defects  in 
notice  of,  598  ;  irregular  service  of  notice,  598;  irregular  aflidavits 
of  justification,  598 ;  no  bail-bond  taken,  &&,  599;  that  bail  are  not 
housekeepers  or  freeholders,  599  ;  that  the  bail  are  not  worth  double 
sum  indorsed  on  writ,  8re.,  599 ;  that  they  are  foreigners,  600 ;  that 
they  are  privileged  persons,  600  ;  that  they  have  been  bail  before, 
&C.,  600 ;  that  they  have  been  previously  rejected  as  bail,  600 ;  that 
they  are  hired,  601 ;  that  they  do  not  know  defendant,  601 ;  that 
bailifiTs,  &c.,  601  ;  that  they  have  been  guilty  of  a  crime,  601  ; 
that  they  have  been  outlawed,  601. 
Cotts  of  jmttifietUum  or  opposition,  601;  where  affidavit  of  justification 
served  with  notice  of  bail,  601,  602  ;  when  bail  justify  afier  such  af- 
fidavit, 602 ;  when  bail  rejected  after  such,  602 ;  in  Q.  B.,  where  se- 
veral notices  ef  justification  given,  and  bail  appear  to  justify,  603 ; 
the  like  where  they  do  not  appear,  603 ;  in  C.  P.  &  Ezch.  of  former 
opposition,  603. 
Further  time  for  justifyingt  603;  when  granted,  603;  order  for  conclusive 
604;  where  one  bail  only  attended,  604;  practical  directions,  &c.,  as 
to  Uie  order,  604;  affidavit  for,  604;  proceedings  where  order  ob- 
tained, 605 ;  bail  must  justify  though  not  excepted  to,  605. 

TifM  to  plaintiff  to  inquire  after  bail,  605 ;  in  general,  605  ;  where 
plaintiff  misled  or  taken  by  surprise,  605 ;  proceedings  after  expira- 
tion of  the  time  given,  605 ;  waiver  of  irr^^arities,  606. 

Rule  of  allowance,  606;  practical  directions  as  to,  606,  614  ;  when  set 
aside,  606, 607. 

Filing  bail-piece,  ^,p  after  bail  perfected,  606  ;  entering  recognisance  on 
roll,  607. 

Fraud,  Sfc,  in  procuring  jus^fieaUoH,  4^.,  607;   perjury  of  bail,  607; 
personating  bail,  607. 
Bail»  pnttmg  in,  in  tfie  Country. 

Before  whom  to  be  put  in,  6108;  in  county  where  arrested,  608. 

By  whom  and  when  put  in,  608,  575,  576. 

How  put  in,  608;  affidaviu  of  justification,  608 ;  affidavit  of  caption,  609; 
before  judge  of  assize,  609. 

Bail-piece,  when  and  how  transmitted,  610. 

Filing  of,  610. 

Notice  of  bail,  8rc.,  610;  form  and  service  of,  580,  582. 

Exception  to,  610, 586,  588. 

Notice  of  justification,  &c,  611,  591. 

Justification,  &c.,  611;  at  cliambers,  611,  595  ;   in  court,  611,  597. 

Costsof,  611,  601. 

Rule  of  allowance,  612. 

Filing  bail-piece,  612,  606. 
Bail,  putting  in  and  justifying  when  defendant  is  in  custody. 

In  term,  612;  in  vacation,  613. 

Proceedings  thereon  to  obtain  diicharge  of  defendant,  613. 
Bult  paying  money  into  court  in  lieu  o£ 

Statute  43  Geo.  3,  c  46,  s.  2,  as  to,  613. 

Sutute  7  &  8  Geo.  4,  c.  71,  a.  1,  as  to,  614. 

Where  defendant  has  paid  money  to  sheriff  In  lieu  of  bail,  614. 

Taking  out  deposit  by  defendant  on  perfecting  bail,  615. 


By  death,  620. 

By  baokruptcy,  620;  app 

By  dischari^e  undFr  ln» 

By  reodct,    or  where    by 

Incateitf  iKiil;  bul 

In  case  of  bail  aboic 

Time  for  0,33;  .h« 

«23i  louej.tfz: 

tion,  Ac,  SlSt 

tneol  forerine,  i 

neot.  614. 

To  wbat  gaaJ  „„^, 

cnaiody,  634;  « 


9w   madtaftata 
pnaaptJ,  6Ui  e 


Bj  giring  I 

By  other  caiura,  634;  wb 

»3:  urikiogMu  vati 

■U  to  "b.  «i^  p««etf  „g, 

^a.  ra.  agaioit    ptincip^, 

entenogoCaiaherifl-'i 

'OK  enor.  637;  t».  ^ 

,.,.  "8:  uiKBdiimt  o^  6 

■t'og  baU-pipee,  aad  entry 

air  '-'■aa  ^r'     -     

M:  p 
e  bail 


(ail,  in  error,  {t^mttnuei). 
Scire. fapiAS  against,  643. 
Action  again* t,  643. 
Execution  against,  641. 
Other  matters  relating  to,  639,  640. 
tail  upon  an  attachment,  1270. 
kul  npon  outlawry,  929. 

kdl  on  habeas  corpus,  &&,  on  remoTal  of  cause  from  inferior  court,  948. 
Uil-court,  94,  595. 
lail-book,  588. 

Sail- piece,  its  form  and  requisites,  579;  consequences  of  defect  in,  579,  697f 
598 ;  adding  bail  on,  590 ;  when  and  how  to  be  filed,  587 ;  when  and 
how  transmitted  in  country  bail,  610;  when  amendable,  1120;  bail  liable 
as  long  as  their  names  remain  on,  504 ;  ezoneretur  on,  504,  635,  639. 
S€t  "  Bail  to  the  Action,  how  discharged,** 
bailiff,  of  sheriff,  on  mesne  process,  524;  on  final  process,  413;  cannot  be  ball 
aboTC,  601 :  attorney  cannot  be,  48,  601. 

bailiff  of  franchiae,  when  writ  to  be  directed  to,  508 ;  return  of  writ 
directed  to,  508. 
(anc,  sittings  in,  94. 
lank  notes,  sellable  in  execution,  426. 
tanker's  books,  proof  by,  229,  230. 
tankrupt^  proceedings  under  1  &  3  Vict  c.  110,  s.  8,  to  make  a  party  a 

bankrupt,  931. 
tankrupts,  or  their  aasignees,  actions  by  or  against. 
AetkmM  by. 

In  whose  name  to  be  brought,  899. 
Process,  ftc.,  900. 
Affidavit  to  hold  to  bail  by,  487. 
Declaration,  and  subsequent  proceedings,  901. 
What  must  be  pleaded  specially,  901,  875. 
Notice  of  disputing  bankruptcy,  &c ,  901. 
Payment  into  court,  where  commission  disputed,  902. 
CosU,  8ec.,  902 ;  double  costs,  906. 
Judgment,  &o.,  902. 
jicUont  against* 

Assignees,  when  liable,  and  how  sued,  902. 

Process,  &c.,  903. 

Bankrupt's  privilege  from  arrest,  470,  527,  528. 

How  far  bankruptcy  of  defendant  will  discharge  sheriff  or  bail 

below,  568. 
Declaration  against,  903. 
Plea,  &&,  90S;  where  one  of  several  pleads  bankruptcy,  003,  908, 

65 1 ;  general  issue  by  assignees,  903. 
Notice  of  disputing  bankruptcy,  &c.,  903. 
Issue,  how  made  up,  903. 

Proof  of  debt,  how  far  a  discontinuance  of  action,  &c.,  903. 
Staying  proceedings,  905. 
Costs,  906. 
Judgment,  906. 

Execution,  &c.,  906 ;  ca.  sa.  against  bankrupt,  and  privilege  from 
arrest,  450,  470,  528;  fi.  fa.,  as  to,  432;   liability  of  future 
estate   and  effects,   906;    discharge   on  obtaining  certificate, 
907. 
Other  matters  at  to,  907. 
bankruptcy  of  parties,  1 178 ;  how  far  abates  action,  825,  826 ;  when  bail  dis- 
charged thereby,  568;    how  bankrupt,  having  obtained  certificate*  &c., 
to  be  discharged,  1 183 ;  when  creditor  cannot  sue  out  fiat  of  for  same 
debt,  1188. 
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Bairatiy  Ib  an  attoracj,  how  pnmAmdg  Jke.*  CS. 
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damagct  ifl,  327;  new  triid  ton 

Bdid;  when  alBdaiit  to  bold  to  bul  tiifllfiiait  on*  487< 
WMiwiing  at  trial,  who  a  right  to  begiii»  9M.  ,  W.k.1 

BanridL-npoB-Tweed,  dimtioii  of  writ  tp^  «!•;  ••*^.?l!!2*^fi 
Bm,  pneeediDga  bj,  abolished,  f,  847;  eseopC  in  giilBim  ■*  •-* 

and  impariance  in  cjeetmeot  by,  757  s  ami  inliiit«ft^«^*»' 
Bill  of  attorney,  delivery  oC  fte.,  69  to  S9.     Ae  "  ^'' 
BUIoraidiaiige,affldaTitofdebton«490;  tStmajg^m 
coBaoKdating  several  actions  on,  906;  atnjinir  Pi_ 
debt  and  costs,  983;  eridenoe  in  action  oo,  SS9; 
OB,  799 ;  ezecution  in  aevoal  actions  on,  898.         ^  -^^  M^l 

Baiia  equity,  how  piDTed,9I9;  agnenent  in  «^8»*''^  *^ "SLTmi  ^ 

875 ;  to  stay  ejectment,  ftc,  lor  non-pnTinent  «i  "J^LSw^i/S 
Bill  of  eiceptions,  sd.  ^  against  ezecntor  of  jodge  to  gi«°0»,~*  .^  — , 
where  it  lies,  311;  mnat  be  in  writings  and  w^M  by  ?^-Jf  ff^ 
how  pbced  on  the  recofd,3Ils  pfooeedingn  nftor  «By—"^|^ 
jndgment  on,  312;  costs  on,  312;  must  be  BbandonBd  in  w^m 
new  trial,  312. 
Birfin|i,  proceedings  by  a  seqoestrari  lbciaa»  fte^  918.  «^^  «• 

Blank  warrant,  not  allowed,  15, 824 ;  blank  writ  not  to  he  wmim^  '* 
Board  of  Green  Cloth,  arrest  by  leaTe  id,  539. 


of  penalty  of,  &c,  725,  984,  985 ;  particulars   of  demand  in 
1029;  damages  in  action  on,  321 ;  writ  of  inquiry,  8cc.,  in  actioo  ««j^ 
8  &  9  W.  3,  c  11,  723,  711;  what  bonds  within  that  act,  71  ^.J?*^^ 
liable  only  to  extent  of  penalty,  725;  when  penalty  paid,  •^^'^^  - 
record  to  be  entered,  725;  execution  on,  728;  acL  fa-  onjiwgw" 
farther  breaches,  729,  827.  .       ^ 

Books  of  account,  &c.,   entries  in,  how   proved,   229;    of  ^^^^nw^fcTtST 
public  companies,  proof  by,  224;  in  the  herald's  office,  proof  ayt*** 

Bottomry  bond,  reference  to  compute  in  action  on,  711-  r  — ^  Wm 

Boundaries,  affidavit  to  set  aside  arrest,  &c.,  on,  532,  113;  serrice  of  wnt,ao" 
far  allowed  on,  1 13.  ■      ^  k 

Breaches,  suggestion,  &c.,  of,  in  debt  on  bond,  724,   725;  particnlaw  oi,  ■ 
crjectment,  754.  _^  .^ 

Breaking  open  doors,  533,  767 ;  in  distress  for  rent,  788;  to  replery  goods,  W 

Brief,  the,  260. 

Bringing  back  venue  after  change  of,  961. 

Bristol,  direction  of  writs  to,  509. 

Burial,  proof  of  register  of,  223. 

Business  of  the  court,  &c.,  94  to  100. 

By-the-by,  decUring  by,  aboUshed,  136. 

C. 

r!l^S^-Y  ^•^P*'*  JO;  almanac,  proof  by,  224. 
C^A^  P'  direction  of  writ  into  Isle  of  Ely,  510. 
Candir*i-*if '  election  not  privileged  from  arrest,  486. 
CanteS;.vS?*?  ^^  yeoman  of  guard  pririleged  from  arrest,  484. 
cISuL  ?h^'  d'.«clion  of  writ  to.  509. 

Sutm^"^  °'?  ■"*^  proceedings  thereon  before  arrest. 

»«*tute  permittmg  it  to  be  issued,  506. 


Index, 

i^ai,  the  &c.,  {rontinu§i). 

In  what  eases  issuedj  506. 

Form  oft  506;  form  prescribed  mast  be  followed,  506. 

Direction  rf,  508;  to  sheriff;  508;  to  coroner,  508;  to  elisors,  508;  in  dis- 
tricts surrounded  by  another  county,  508 ;  to  bailiff*  of  liberty,  508 ; 
oon-omittas  clause,  509 ;  in  counties  of  cities  and  boroughs,  509;  in 
counties  palatine,  509 ;  in  Chester,  509;  in  Berwick,  510 ;  in  Cinque 
Porta,  510;  in  Ely,  510;  in  Southwark,  510 ;  erroneous  direction,  510. 

pQTiief  names  in,  510;  wrong  name  immaterial  where  due  diligence  used 

to  find  right  one,  511;  discharge  of  defendant  arretted  by  wrong 

name,  511;  signing  bail  bond  by  waiver  of  irregularity,  512;  action 

''  against  sheriff'  for  an  arrest  in  a  wrong  name,  512;  sheriff*  not  bound 

■  to  execute  the  writ,  513. 

The  character  in  which  the  parties  sue  or  are  sued^  513. 
'^  •         Nmmher  of  parties,  514;  when  bail  discharged  by  mistake  in,  514. 
^  Addition  and  place  of  abode  rf  parties,  514;  of  defendant,  514,  515;  of 

"  plaintiff*,  516. 

*■  Form  of  action,  516;  consequence  of  mistake  in,  516. 

'  Return  of,  517;  how  long  writ  in  force,  517,518;  how  returned,  5 1 7. 

Date  and  teste,  517,  108;  day  of  signing,  518. 

Duration  of ,  519, 

Memorandum  and  warning  to  be  subscribed,  518,  118. 

Indorsements  on,  51 8 ;  the  sum  specified  in  order  for  arrest,  518;  name,  &c., 
of  attorney,  &c.,  by  whom  issued,  518;  the  warning,  519,  507;  7  &  8 
Geo.  4,  c  71,  inapplicable  to,  519;  indorsement  of  abode,  &&,  of 
defendant  unnecessary,  519 ;  indorsing  day  of  execution  of  writ,  534. 

Alias,  pluties,  and  concurrent  writs,  519. 

FracticeU  directions  as  to  suing  eut  the  writ,  8fc^  520. 

Defects  in,  how  and  when  taken  advantage  of,  520 ;  when  defective,  507 
to  ^19;  what  defects  immaterial,  521 ;  how  uken  advantage  of,  521 ; 
applicatioii  to  whom,  and  how  made,  521 ;  time  of  making  up,  521 ; 
effect  of  terms  that  defendant  shall  enter  common  appearance,  522 ; 
defendant  may  juatiff  under  the  writ,  if  not  set  aside,  522. 

Amendment  of,  522. 
Capiat  ad  respondendum  in  replevin,  798. 
Capiat  ad  satisfaciendum,  generally. 

Whai  and  when  it  lies,  448;  against  bail,  infants,  feme  covert,  448;  attor- 
ney, &&,  449 ;  where  it  does  not  lie,  449 ;  discharge  of  persons  wrong- 
fully taken  under,  449. 

Form  of  the  writ,  450;  direction,  teste  and  return  of,  403,  404;  must 
pursue  jadginent,  450. 

AHas,  pluries,  and  testatum  ca.  sa.,  450. 

9fhen  to  he  sued  out,  450. 

How  sued  out  and  indorsed,  450;  rule  of  Exchequer  respecting,  451,  421; 
against  seamen  of  royal  navy  or  soldiers,  451 ;  obtaining  warrant  on, 
&c,  451. 

Hlien,where,  and  how  executed,  ^5  U  when  may  be  executed,  451,  407; 
riieriff  no  right  to  receive  debt  and  costs,  452. 

Escape,  452 ;  where  defendant  may  be  retaken,  452 ;  discharge  by  consent 
of  plaintiff;  453 ;  search  for  other  writs  before  dischaige,  453 ;  remedy 
for,  453. 

Esteme,  453 ;  it  no  excuse,  453. 

When  and  how  returned,  453;  what  return  should  be  made,  454 ;  return  of 
rescue,  bad,  454, 412;  fklse  return,  454;  outlawry  on,  934. 

Poundage  and  expenses,  454,  414,  416. 

fHkat  writs  utay  issue  after  it,  454 ;  where  defendant  diet  in  execntion 
454. 

Bow  far  m  dUOsarge  ^judgment,  ^.,  455?  tUt.  1  &  2  V.  &  110,  s.  If 
ntpecting,  455;  ca  sa.  no  actual  satisfaction,  455;  where  plaint' 
diaehaiget  defendant  out  of  custody,  455. 

ffS 


IG08  /lufec. 

Capiai  ad  &e.,  (eimlmuti). 

Irrrgularca.  la.,  *5a,  117. 

CpiM  <d  sslisfflciendiim  tufis  UH,  flSS. 

Citpiatulltgatum.  931. 

Cipiai  in  wiibrinBin.  7D4  ;  >ci.  fa.  liter,  8S3. 

Cipistur  pro  fine,  dt  miifricordifi,  335. 

Ccniei,  letion  againit,  eh»ngB  of  venuf  in,  B58 :  ple«  la,  ISS;  pajigal  ef 
nioDey  inia  court  in,  971 ;  contribution  iocue  of  iwdiel  agiinM,  119. 

Cue,  juriadiclion  of  tbe  court  in,  I(  wtien  derendant  nay  be  held  ts  tail  in, 
UTUt  allowed  in,  4S4  1  plea*  in,  193;  payment  into  eoud  in,  DTI ;  itajiiog 
proceeding*  in,  on  paying  damaicpa,  &c.,965  ;  or  tiringing  into  couiigiodf 
eanterled,  &c.,  9B!  ;  judt;inenl  by  delsott  it),  is  ialerlcxrutory.  701;  wiitif 
inquiry  ill,  709;  ilamagea  in.  320:  final  judgment  in,  330,  33S. 

CuaelurbreiP,  eS6,  IDdO;  as  to  ijuuhiDg  writ  arFirai.  3S3. 

Caiual  (jeclor.  judgment,  Src,  againtt,  in  ejectment,  745,  7S0,  7S4;  eiisoUM 
■gainnl,  765. 

Catlli,  aeizing,  Sic,  un<ler  a  diitrest,  7S8. 

Canae  of  action,  alateinent  of,  in  affidavit  lo  bold  to  hail,  IBC;  mirrilofnm 
5ie{inwriloraummoD3,ia7;>nbaU<boi>d,537. 

CauH,  eulrj  of,  for  trial,  2S8. 

Cepi  corpui,  return  of.  to  capiaa,  SSI ;  to  ca.  w.,  453. 

Certifleale.  of  attorney,  34;  of  bankrupt. effect  of, «<  "Banlimplcgi"  of  Inihiip. 
Iiroofbv.a23;ofconiul,praofby,  313,  224;  of  judge,  a>  loapedaljin. 
3fi3i  of  judge,  for  immediate  eHcuiion,  280  ;  for  itnniedjate  eieculiooia 
ejectraenl,  7tl4;  by  aherifflo  itay  judgment,  Sic.,  on  eieculioo  of  nit  of 
inquiry,  719;  of  judge,  under  43  Elii.  c.  fl,  to  depriie  plaioliff  of  colh 
II11iunder32  K  33Car.2,c.9.  tneulitleplainiiffto  coati.  IU2:iiDder 
8A9  W.  3,  c.  I],  to  entitle  plaintifftocasU,  1145;  UDiIer4  &  5  Anncc 
le,  where  scleral  pleas,  1154;  as  lo  double  and  tieble  cosU,  I  IfiO^of  eiisg 
comniPti  bsil  ofouilawiy,  936  ;  of  piymenl  of  debt  and  (o»ts.  Ac,  uo  lufb 
revenal.  930;  of  gaoler,  See.,  oa  render  of  defendant  by  baiJ,  l!24. 

Ccltilying  the  record  in  error,  36T,  381. 

Certiorari,  when  it  liea  to  remoTc  a  cBuie  froo)  inferior  court,  945,  795;  apoa 
nul  tiel  record  pleaded,  672;  lo  remoiecaoae  to  have  eiecu don,  9<5;  ho> 
■ucd  out,  and  proceedings  on,  947;  to  verify  erron,  Sic,  371,  381,  391. 

Ceaaet  eieeulio,  323 ;  not  neceaaaty  to  nrivt  judgment  by  »d.  tk.  after,  817. 

Ceatui  que  trust,  security  for  coila,  ftc.,  in  action  by,  1016.  990,755. 

Challenges,  3D9  ;  lo  the  array,  305;  lo  Ibepolla,  306;  no  challenge  allond  in 
wriUi  of  inquiry,  72S. 

Chambers,  attendance  ofjudgei  at,  99;  may  give  coiti  at,  110!;  iuftiScaboD 
ofbailal,  594. 

Chancery.     Stt  "  EquHs"  "  InjurKlkm." 

Change, 

of  venue  generally,  956.     5i(  "  Vtnmt." 

ofaHorney,S4. 

of  bail,  989. 

Chaplain  oF  Queen'*  Bench  priion,  10. 

Charging  prisoner  vtilb  procet*,  851 ;  with  declaration,  SSZ;  in  exeentioB,  SSR. 

Chatter-party,  change  of  venue  in  action  on,  958;  intereet  on,  3S>. 

Cballela,  bound  by  delivery  of  writ  to  iberiff,  341,  342. 

Cheater,  m  "fFafei,"  direction  of  writs  toiheriffa  of,  509. 

Chief  jualtce,  nhen  peraonally  concemed  in  actian,  proceeding*  in,  S;  uete  ef 
writ  in  name  of,  109;  when  writ  of  error  abatea  by  bia  death,  355. 

Chirograph  offine,  proof  by,  218. 

Cbrittian  names,     See  "A'n>M.." 

Chriatmaa-day,  when  reckoned  in  proceedings,  93. 

Church,  warrant  of  attorney  creating  charge  on  benefice  act  uldc,  890. 

GhUTChwardeni,  service  of  dedaiation  in  (jjectmenE  on,  743;  altomn  pdrilcfd 
from  being,  47  ;  office  of,  on  lequesl ration,  919. 

Cinque  Porta,  direction  of  writs  to,  510  ;  error  from  Gonrta  ihtn,  Ul. 
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jCides,  direction  of  writs  into,  509. 
Claim,  contioua],  731. 
Claim  of  conusance,  954. 

Claims  adrerse,  proceedings  on,  999.     See  ** Interpleader,** 
Clergyman,  privilege  of,  from  arrest,  528,  915;  actions  agaifftt,  915;  fi.  fa.  de 
bonis  ecclesiasticis,  915 ;  sequestrari  facias,  916  ;  ezemptfirom  being  juroc* 
303. 
Clerk,  meaning  oftbe  term,  1116. 
Clerk  of  arraigns,  proof  of  indictment  by,  218. 

Clerk  of  an  attorney,  19 ;  ««e  "Attorney ;"  acting  as  principal  for  attorney,  43; 
cannot  be  bail,  468  ;  description  of,  in  afSdavit,  485 ;  proof  by  entries  of, 
229. 
Clerk  in  court,   10;  employed  on  attachments,  1273;  exdusiTe  right  of  to 

practise  in  revenue  matters,  1273,  n.  (r). 
Clerk  of  the  crown,  10. 
Clerk  of  the  day  rules  in  Q.  B.  prison,  10. 
Clerk  oftbe  grand  juries,  10. 
Clerk  of  the  papers  of  the  Q.  B.  prison,  10. 
Clerk  of  the  papers  of  the  Fleet  prison,  10. 
Clerk  oftbe  rules  on  the  crown  side,  10. 

Clerk  of  the  warranU  in  C.  P.,  for  registering  of  deeds  in  Middlesex,  10. 
Clerk  of  the  peace,  attorney  cannot  be,  48 ;  proof  of  proceedings,  &c.,  by,  2 18. 
Clerk  of  public  company,  execution  against,  401;  service  of  declaration  in 

ejectment  on,  742,  743. 
Client.    See  "  Attorney." 
Coach  proprietors'.     See  '^Carriers" 
Cognovit,  .judgment  by. 

The  cognovit,  674 ;  what,   674 ;  at  what   stage  of  proceedings  given, 
674;  by  one  of  several  defendant*,  675;  form  of,  and  how  efliected 
by    collateral  agreement,    675;  conditions   of,  must  be  written  on 
same  paper,  675;   agreement  to  waive  writ   of  error  and  scL  fa., 
675;  after  plea  pleaded,  676;  of  part  of  action,  676;  stamp  on,  676; 
attestation  by  attorney,  676. 
Filing  the  cognovit,  677;  consequences  of  not  filing,  677;  entering  sa- 
tisfaction, 678;  in  cases  of  insolvents,  678. 
Judgment  on,  when  it  may  be  signed,  678;  after  death  of  parties,  679. 
Judgment  on,  how  signed,  679. 

Execution  on,  680;  when  defendant,  bankrupt  or  insolvent,  432. 
Cancelling  cognovit,   and   setting   aside  execution,  &&,  680,  689,  690; 

where  against  good  faith,  681;  excessive  levy,  681. 
Implied  confession  of  action,  681. 
Writ  of  inquiry  on,  681,  707. 
Subsequent  proceedings,  707. 
Cognovit  in  ejectment,  754. 
Collectors'  books,  proof  by  entries,  &c,  in,  230. 
Collusion,  tee  "  Fraud," 

Commisuon  day  at  assizes,  when  cause  must  be  entered  for  trial,  259. 
Commission  for  examination  of  witnesses  on  interrogatories,  242. 
Commissioners  for  taking  affidavits,  10,  496;  for  examination  of  witnesses, 
10;  for  taking  bail,  10,  495,  496;  jurat  in  affidavit  taken  before,  495. 
Committitur  piece,  entry  of,  &c,  859. 
Common  bail,  filing  of,  in  ejectment,  750;  on  remoTal  of  cause  from  inferior 

court,  948.     Siee  **  Appearance," 
Common  informer,    tee  **  Penai  Action  j**  Corporation  cannot  sue  as^  841. 
Common  paper,  gone  through  in  Bail  Court,  95;  demurrer  set  down  in,  abo- 
lished, 665. 
Common  nets,  jurisdiction,  &&,  of,  1,  2;  error  firom  the  Court  of,  3. 
Common  rteovery,  htm  proved,  2]  8. 

Communications  between  attorney  and  client  privileged,  48;  attorney  boimd  to 
copimniriratfl  witb  c^nt,  58. 


Company,   icrrice  of  decliralion  iu   ejectment  on,   T4Ii  McentivB  ipinu 

clerk  of,  401. 
Compuiaon,  proor  of  handirriliiig  by,  32tl. 
Comperutt  addiem,  pl»  or,  561 !  need  not  be  signed,  ITl, 
Campoanditig  penal  aclious.  1040. 
Compnimiir,  by  client  to  prejudice  iittoraey,  ST. 
Compulinry  cIiuhi  of  Lordt'  Act,  prDceediap  under,  871. 
Compulilign  of  lime,  93;  of  daini^t,  tn"  Damagei." 
CompnlcrcferencelDmBsIer,  &C.,  to,  721;  la  •' lUfrrtma  la  MaiUr." 
Condlium,  rule  for,  ucneceisiry,  3!t,  BG4. 

Coadilion  precedent,  affideiil  to  hold  to  bul  muil  >lale  perfonnuie*  tl,  IM. 
CondilioDiUy,  palling  in  bail,  so,  ST8. 
Coafeiiion,  judgment  by,  geaerilly,  6H;  implied  confeuion  of  MtiM,(ll: 

writ  of  inquiry  on,  8H1.     Sft  "  CagiumL" 
Confeuion  of  action  in  ejectment,  TSt. 
Cotucience,  Court  of.     Set  "  Cavrl  ef  Jte^urtU." 
Conientmle  in  ejemmenl,  151;  production  of,  at  trial,  759. 
Coniideritian,  iffldBvit  to  hold  to  biil  on  agnemmt  muit  tlile  i  conddtntioii. 

iSS;  affidavit  to    enter  up  judgment  on  old  warrant  of  attoinej  savt 

■tale  considora lion,  BOG. 
Conaolidating  iu:tian«,  96Bi  in  genera],  98Gi  an  polides  of  iouinnce,  MTi 

effect  of  ibe  rale  for,  96T|  rule  wben  opened,  9ST ;  at  vbat  time  ipplird  br. 

96Ti  how  applied  for,  966;  application  foi  leave    to  ligo  judgmexl  i° 

acliona  not  tried,  9GS;  casta  on  payment  into  court,  9CS.  976. 
Conapiracy,  attorney  guilty,  when  may  beatrack  otTthc  roll,  &c,  6S;betH>i 

paiUn  to  delrand  attorney,  87. 
Conatable,  attorney  privileged  rrom  being,  47;  exempt  bom  beingjnni,nt 
CoDiubte,  acUoD  igiinit 

Limitation  of,  910,911. 

Demand  of  warranl,  911,  St!. 

Declaration,  912. 

Plea,  and  other  proccedinga,  911. 

Tender  of  dmenda,  and  payment  of  moDey  into  coarl,  913. 

Proof  of  notice,  913. 

Cmlain,  yiS. 
Conatable,  High,  proceeding!  by  and  againat,  in  action  agaJnithiiDdTedan,W. 
Conaul,  not  in  general  entitled  to  prifilegea  of  ambaaudor,  166;  affidanlif 

debt  sworn  before,  496  ;  certificate  of,  not  CTidence,  3S4. 


Continual  claim,  731. 
Cootinuan 
Continuan 
plea  1 


Continuing  security,  judgment,  Src,  on  warrant  of  attonej,  girenaa,  693, 6tl. 

Contradictory  affidavit  of  debt  not  allowed,  486,  487 ;  eontradictiiv  S***}'* 
own  witnesa  not  allowed,  276. 

Contribution  to  damagea  in  caae  of  aoTeral  defendaata,  ftc,  333. 

Coniiaance,  claim  of,  9S4,  OiS. 

Conveyancing,  bill  for,  need  not  be  deliTeied,  Tl ;  may  be  taxed,  wtiea,  77. . 

Conriction,  how  proved,  218;  party  convicted  of  crime  sannot  make  aAdatit 
of  debt,  496;  of  attorney  of  a  crime,  conaequencea  of,  6!;  of  bail,  a 
ground  foroppoaing,  601 ;  peraous  attainted  cannot  be  jmon,  3M. 

Convocation,  members  of  cannot  be  holden  to  bail,  40J. 

Coparcener.     Set  "  Jeini-Unant,"  "  Parlneri." 

Copj,  of  capias  to  be  aerved,  306;  of  •ammona  to  be  anrcd,  tI4;  <f  afiteit 

accompanying  notice  of  bail  most  purport  to  ba  aoonr.  Ml;  iifiw Hi 

bookaforjudgei,  862,  863:  copy  of  writ  not  amendaUc,  111*. 

Copiea  of  inalruments,  ttt  "  Inipeitiem  i"  notiea  on  oppoiM  pMty  I*  ■'■■' 
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lopiei  of  inftmments,  &c.,  (continued,) 

documenU,  215;  when  parties  may  be  compelled  to  gire  them,  231; 
inspection  of  documents,  &c.,  1023;  attorney,  when  lien  satisfied,  boond 
to  giTe  np,  89. 
lopyhold,  not  sufficient  for  bail  to  justify,  599 ;  proof  of  surrender,  &&,  in, 

882;  relation  of  judgments  as  to,  341 ;  extending  of,  443. 
!oTam  nobis,  or  vobis,  error  in,  389. 

lomwall,  error  from  Stannary  courts  of,  352;  execution  on  judgment  in,  953. 
Coroner,  direction  of  writs  to,  508 ;  direction  of  attachment  to,  556 ;  award  of 

Tcnire  to,  where  sheriflTa  party,  200,  250,  1170. 
lorporate  towns,  award  of  venire  in  case  of,  201, 1171. 
Corporations,  proceedings  by  and  against 

must  sue  or  defend  by  attorney,  49,  841;  proceedings  by,  841;  proceed- 
ings against,  841;  distringas  as  to,  841,  797,  798;  attorney  privileged 
from  serving  offices  of,  47 ;  evidence  by  books  of,  224. 
!osts  generally.     (As  to  costs  in  particular  actions,  or  in  particular  cases,  see 
the  different  Titles  throughout  this  Index). 
Statutes  and  rules  cu  /o,  1 138. 

Not  allowed  at  common  law,  1138;  now  allowed  by  statute,  1138; 
Not  allowed  to  plaintiff  in  certain  cases,  1139. 
On  Verdict  for  Plaintiff, 
In  general,  1139. 
Where  judge  certifies  under  43  Eliz.  c.  6,  s.  2,  that  debt  or  damagei 

under  40s.,  1139;  when  the  certificate  may  be  granted,  1141. 
In  assumpsit,  1141. 
In  debt,  1141. 

In  trespass,  1 142 ;  where  judge  does  not  certify  under  22  &  28  Car. 
2,  c.  9,  a  battery  or  that  title  was  in  question,  1142;  where 
judge  certifies  under  8  &  9  Will.  3,  c.  11,  s.  4,  that  the  tres- 
pass was  wilful  and  malicious,  1 145. 
In  actions  on  the  case,  1145;  slander,  1146;  infringement  of  patent, 

1146. 
In  actions  on  statutes,  1147;  on  2  &  3  Ed.  6,  for  not  setting  out 

tithes,  1147  ;  in  other  actions,  1148. 
On  arrest  without  probable  cause,  43  Geo.  3,  c.  46,  s.  3,   1148; 

what  an  arrest  within  statute,  1152. 
When  costs  taken  away  by  Court  of  Requests'  Acta,  1152. 
Where  cause  made  a  remanet,  &c.,  1152. 
On  Verdict  for  Defendant, 
In  general,  1 152. 
Where  several  defendants,  1153. 
Where  several  Issues, 

Where  several  pleas  are  pleaded  under  4  &  5  Anne,  c  16,  and  de- 
fendant succeeds  on  one  to  entire  cause  of  action,  1155;  where 
defendant  succeeds  on  a  plea  going  to  whole  cause  of  action, 
1156;  where  judge  certifies  under  43  Eliz.  c  6,  1156;  the 
certificate  under  4  &  5  Anne,  c.  16,  1156. 
Where  several  counts  or  pleas,  and  no  distinct  matter  of  complaint 
or  defence,  R.  H.,  4  W.  4,  r.  5,  1156;  R.  H.,  2  W.  4,  depriving 
plaintiff  of  costs  of  issues  on  which  he  fails,  and  giving  de- 
fendant costs  of  issues  on  which  he  succeeds,  1157. 
Where  several  defendants,  1159,  1153. 

Mode  of  taxation  where  some  issues  are  found  for  plaintiff,  and  some 
for  defendant,  1159. 
Dmsble  and  treble  Costs. 
How  estimated,  1161. 
Suggestion  for,  when  necessary,  1161. 
Certificate  for,  when  granted,  &&,  1161.  . 
Repeal  of  aot  giving  double  &c.  costs  pending  suit,  1 168. 
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CmU.  (MHtimerf). 
TuafioH  ^  Colli. 

ByKliam  taxed.  1162. 

Koliec  ortULition,  liBdiTil  at  incrca 
hill  orcotlt,  and  siEdatit,  &-c.,  i 

Whal  coat  allo-ed.  &c.  llfiJ;  tosl 
cecdingt,  1IG4:  ctuu  af  lellc 
pUading*.  1164;  of  rulei,  lIGl 

■tuehment,  1163;  al  iht  Irial,  lioai  oi  inoniey,  iida;  iriid 
coansrl,  wbat  alloved.  I16S;  of  brieb,  1166;  of  trideaec,  jtc„ 
116G;  ofbill  of  eiceplioaa,  ilSS;  or  other  piocecdingi,  11(6; 
»lier«  tbi;  ciase  ii  made  a  remanet,  Ac,  1166;  nhen  ttaai 
laid  out  of  London,  &c..  for  ailie  of  apeedy  eiecaliaa,  1  IC'i 
vhcre  aeveral  iiaur*,  double  co>U,  &e.,  1 167. 

Dircclioni  to  taxing  officer!  a*  h>  tMitioD.  •here  amount  under  Itl. 
1 187;  «r(ific>ie  1o  entitle  ploiatiS'Io  full  soils,  1168. 

Reiiewing  the  Uiatiaa,  1 168. 
Remrdiafir. 

Atlcuuey'i  agiiust  client,  09  to  89;  setting  off  cosK  agaiul  cOriL 

for,  1196;  ttUebment  for,  1161. 

Cuta,  tecnrit;  for.     Sn  "Security  for  ChU." 

CduhhI,  alloniey  forging  ligaalure  of,  62;  atlomef  gelliDg  himidf  Miwk  of 
toll  10  become  on;,  69;  liguature  of  pleas  bjr,  171;  of  pleadinga  in  error,  JIO, 
3T4:  orreplicatiou,  &c.,IS7;  of  demurrer,  65Si  of  joinder  in  demnmr, 
661:  deliver;  of  demurrri  book  to,  664;  order  for  heaiioK  of,  on  molinu, 
96;  courae  ai  to  bearing,  die.,  al  trial.  SG3:  righl  of  apeecb,  373;  in  ^ect- 
mem.  nhere  leieral  leiaon,  7S8  ;  conne  as  lo  itply.  &c.,  oa  irialE,  378  i 

when  privileged  from  being  held  to  bail,  467:  cbaoge  of  Tcnae  in  actjoo 
b;  or  against,  9S9;  miatake  of,  in  not  oppoang  bail,  S97i  new  trial  fcr 
abaence,  &c.,  of,  1092;  exempt  from  being  Juron,  303;  atUnding  bj,  oa 
executing  inquiry,  717:  on  trial  before  ihehff,  393. 

Countennand  of  notite  of  trial,  310;  Ibe  like  in  trial*  at  btr,  363;  of  notice  of 
inquiiy,  716. 

Country,  pleading  concluding  to,  need  not  be  ligned,  171;  DOlice  of  trial  (o 
pleadinga  concluding  to,  208. 

Coonty  court,  attorney  practiung  in,  without  certiflcile,  43 ;  bUl  lor  bttdnea 
in,  must  be  delivered,  70  ;  proof  of  proceeiUngi  in,  333;  proclamaouu  at, 
toward)  outlawry,  930. 

Connty  palatine,  for  what  mm  defendant  may  be  held  to  bail  in,  49t,  n.  (>); 
writ,  how  directed  to,  S09 )  how  executed  there,  509 :  rale  or  older  la 
tetUTD  writ  in,  SSO;  award  of  mittimat  On  iaioe  into,  200;  inNiai  Piiit 
record,  247  ;  tio  trial  at  bar  in,  296,  n.  (b);  error  ttmn  court  of,  353,  U'i 
execution  frotn  and  into,  398;  retnoval  of  eanae*  &am  inferior  conltiBle, 
SS4. 

Coartiaireat  cannot  be  made  in,  533;  aor  eaji  execntion,  410;  (tatemcat  of 
court,  in  bail-bond,  938. 

Court*,  al  Weslminiter,  juriadiction  of,  1  to  4  ;  judge*  and  oScen  of,  S  to  89; 
ronline  of  buaineiB  of,  94  lo  97. 

CoDrtofAdmiralty,  proof  of  proceedingain,  931. 

Conn,  baron,  nita  of,  how  proTed,  233;  inapection  of,  333. 

Court,  eccleiiaalieal,  proceedings  in,  how  prored,  221. 

Coon,  inferior,  jurisdiction  of,  in  penal  actions,  1;  remoial  of  camel  froB, 
944  ;  (»  "Rtmneal  b/  amn;"  claim  of  conuaancein,  094;  attontty  pnc- 
tiiingin,  without  ceitiGcate,  43:  attorney  of  aopeiior  caurt  may  prtetiie 
in,  40  ;  attorney  practising  in  name  of  another,  43 ;  ernir  lioa,  3U  i  piB- 
ceedinga  in,  how  proved,  332. 

CDnitofreqDeati,bawIarationieyaaltjeettojuriMlielioiio^84Tj  costiifae- 
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Court  of  reqaests,  (emttinrntd.) 

tiooii,  which  ought  to  hare  been  commenced  in,  1175,  994  ;  stay  of  pro- 
oeediogs  in  Bucn  actions  without  costs,  994;  how  to  take  advantage  of 
the  act,  1175;  suggestion  on  the  roll  for,  1175  ;  plea  as  to,  1175. 

CoTenant,  affidavit  to  hold  to  bail  in,  483 ;  change  of  venue  in,  958  ;  pleas  in, 
186  ;  payment  into  court  in,  970 ;  staying  proceedings  on  payment  of  debt 
in,  985 ;  particulars  of  demand  in,  1029 ;  damages  in,  320 ;  costs  in,  1141; 
judgment  by  default  in,  is  interlocutory,  709;  writ  of  inquiry  in,  711; 
reference  to  compute  in,  721. 

Coven  try,  direction  of  writs  to,  509. 

Coverture,  tee  ** Husband  and  Wife ;"  plea  of,  896. 

Craving  oyer,  &c.,  10 1 9.     See  "Oyer." 

Creditors,  warrant  of  attorney  to  defraud,  set  aside,  689 ;  proceedings  by,  against 
prisoners,  under  Lords'  Act,  abolished,  871.     See  "Prisoner,** 

Ciier  of  Common  Pleas,  1 1;  crier  and  usher  of  Court  of  Q.  B.,  11 ;  crier  at  Nisi 
Prius,  in  London  and  Middlesex,  11. 

Crime,  attorney  guilty  of,  when  court  will  interfere  against  him,  60;  per- 
son convicted  of,  cannot  make  affidavit  to  hold  to  bail,  496 ;  cannot  be 
bail,  60 1 ;  cannot  be  jurors,  303 ;  charging  prisoner  with  process  in  civil 
action,  851 ;  charging  him  with  declaration,  852;  charging  him  in  eiecu- 
tion,  857;  habeas  corpus  for  those  purposes,  858;  habeas  corpus  to  render 
principal  when  in  custody  on  a  crimioal  account,  present  practice  as  to, 
625. 

Criminal  conversation,  change  of  venue  in  action  for,  958;  damages  in,  326; 
new  trial  for  excessive  damages  in,  1090. 

Crops,  seizure  of,  in  execution,  428. 

Crow-examination  of  witness  at  trial,  277 ;  on  interrogatories,  244. 

Crown,  derk  of  the,  10. 

Crown  side  of  court,  rules  granted  on,  1 184. 

Curia  advisari  vult,  continuance,  &c.  of,  66] ;  entry  of  abolished,  200. 

Cursitors,  13 ;  issuing  writ  of  error,  357,  381,  386,  389. 

Custody,  see  "Arrest^**  "Prisoner.** 

Customary  of  a  manor,  how  proved,  223. 

Customs  and  excise,  officers  of,  exempt  from  being  jurors,  303,  304. 

Actions  against  officers  of,  910;  limitation  of,  910  ;  notice  of,  8:c.,  911 ; 
declaration,  912;  plea,  &c.,  912;  tender  of  amends,  913;  payment 
into  court,  913 ;  proof  of  notice,  913 ;  damages,  326,  913 ;  costs,  913. 


D. 

Damages. 

In  what  actions,  320;  in  assumpsit,  covenant,  case,  trover,  and  trespass, 
320;  in  debt,  320;  in  detinue,  321;  in  replevin,  322;  in  ejectment, 
322;  where  set-off  is  pleaded  in  undefended  cause,  822;  where 
amount  of  damages  doubtful,  322. 

Interest,  when  given  as,  322. 

Where  several  defendants,  323 ;  contribution,  in  case  of,  323. 

Where  several  counts^  issues,  &c.,  824. 

When  limited,  325;  must  not  be  given  for  cause  of  action,  subsequent 
to  suit,  826;  how  limited  in  action  for  revenue  seiEures,  326;  in 
actions  against  justices,  326 ;  double  and  treble  damages,  327. 

When  increased,  &c.,  327. 

When  reduced,  327.     See  "  New  triai.** 

Where  miscalculation  of  will  not  avoid  judgment,  335. 

Consequences  of  omission  of  jury  to  assess,  711. 

Remission  of,  1085,  325. 

Proof  0^  on  executing  writ  of  inquiry,  717. 
..  Staying  proceedings,  when  under  40«.,  994. 

What  damages  carry  costs,  1139,  &c. 


fc»  imjtDtM  u  fcnaoa,  ar  pcnaoal  prepnty,  IITIiIot  iqJBiiatoTB! 

Bl.lllli  efaoe«f*mnl.  IISI;  nev  nUI  after.  1 181. 

IISI;  of  hJc  pUiaMn  it- 


-     •     -.  till;  orgKormcnL  11S& 
4»r  ,^-il  j»<fW.  I1B3;  ml  aati  pUiBliff  ar  dcfcDdut,  1 181;  af  ae 
WtmnLlltl. 

.^br  ■  arif  V^fmr,  IIM. 
Of  defcndut.  bn  br  dbduT^M  bwl,  1 1 B3. 

Hbv  ttr  a  mocation  of  ■ttoracT't  aolborily,  it;  at  mmot  if  tttntf. 

CS7;  oT  ec^noTit,  679;  of  ariatnlor'a  aatboritj,  IMS;  dbt  <i.n 

annriKT'i  DBderukiog,  f9;  efleci  o^  on  hii  liaUlitj,  SS)  cfeel  (l 

death  in  rjcctnMOt,  7tl,  TG)i  IS  replcnn,  SIL 

Dnth,  pniof  ofdalli  br  nguter.  Hi. 

Ttiath  al  tht  diicf  Julian  wb«  writ  oT  cmr  abates  by,  US;  tola  <f  wiil 

afcaiuiiD  cue  at,  ill;  ttifte  of  writ  of  -—--—-.  IW. 
D(slh  of  aitDnieT  in  tbc  caDae,  Mi. 
DcaA  of  attof  OCT,  effect  oC  m  detkaUp,  13. 

D^  jnriidiFiiaD  of  Ihr  nmrti  in  actioDOf;  I ;  io^tacBMBt  o^  on  eafii^  Stl^ 
OB  dniringa*,  130;  ploi  in,  IBG;  when  plea  in  a  nnllitj,  IH;  duap 
<tf  TeoDc  in,  9S8i  ptjmmi  into  ooort  in,  970;  iiajing  praceeAag)  M 
pajmenl  of.  &c,  9S3i  damage*  in,  3!D;  jndgtiwQt  in,  bd,  TAIi  ■!<< 
of  iujoiij  io,  when  necesiaij,  710;  coali  in,  I14t;  eaacutiwi  in,tM. 
Debt  on  bond,  wril  of  inqnicj,  &e.,  on,  713;  inggcation  of  kcaeki  iD,nil 

acire  fa^aa,  upon  jndgmeni  in,  7^. 
Debt,  lor  evape  in  cxecntion,  4S1,  453. 
DeodL     Set  -  F-aaJ." 
DeeoB  talea,  163. 

Dedaialian,  generallj.     (Aa  to  tbededantion  ti 
tt  lit  difrrttl  TUla  Umjbwl  lAii  ImJti). 
Wknla  derLire. 

Before  appearance,  IIS;  dc  bene  etae,  134^ 
After  appearance,  136- 


ebje,  al 


I,  136. 


It  lime  plaiotiS' bomid  to  deelan,  187 
lime  ID  declare, where aenral  deb    ~ 
Role  for  tim:  lo  declare,  138. 


138. 


r,  IJT. 


Con>«)ueneeaof  declaring  too  aoon,  or  too  late,  139;  MspM,  13t. 

In  name  of  one  not  an  attorney,  140. 

In  what  catee  delivered,  140;  bow  deHTcrcd.  140i 

In  what  caM«  filed,  141i  notice  of  itbii,  UI;  atUO^  ■*«'■' 
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I)«clarBtioii,  {cmUhm^d). 

office,  141 ;  deemed  filed,  from  senrice  of  notice  only,  142;  de- 
fendant mait  take  out,  and   pay   for  declaration  filed,^  142; 
taking  out  of  office  a  waiTcr  of  irregularities,  143. 
Particulars  of  demand,  143. 
Frnm  oft  143;  should  correspond  with  writ,  144;  in  the  jlarties,  144; 
names  of  parties,  144;  in  the  character  in  which  uey  sue,  or 
are  sued,  144;  in  the  form  of  action,  145. 
TUle  qf  deelaratiim,  litS, 
Venau  in,  146;  how  to  be  sUted,  146. 

Commencement  of,  146. 
Statement  ofcaute  rf  action  in,  146 ;  rule  of  T.  T.,  1  W.  4,  discouraging 
prolixity  in,  146;  rule  of  H.  T.,  4  W.  4,  prohibiting  several  counts  for 
same  cause  of  action,  147;  several  counts,  when  allowed  or  not,  148; 
role  as  to  pleas  and  avowries,  183;  striking  out  counts  inserted  in 
violation  of  rule,  150;  costs  where  distinct  subject-matter  of  com- 
plaint not  proved,  150 ;  statement  of  interest  in  action  of  policy,  151; 
statement  of  abuttals  in  trespass  quare  clausum  fregit,  151;  statement 
of  prescriptive  right  under  2  &  3  W.  4,  c.  71,  s.  5,  151;  entry  of 
pleages  to  be  omitted,  151 ;  quo  minus,  151. 
Amendment  of,  1120 ;  see  ** Amendment :"  what  defecti  in,  aided  by  verdict, 
&c,  ]  1 13. 
Decree  in  equity,  how  proved,  220. 
Pedimns  potestatem,  49 ;  attorney's  bill  for  suing  out  must  be  delivered,  70, 

n.(J). 
Deed,  eee  **Debt,"  "Bond:"  affidavit  to  hold  to  bail  on,  489,  490;  damages  in 
action  on,  320;  how  proved,  224;  deed  enrolled,  how  proved,  219;  not 
•eisable  in  execution,  426 ;  deeds,  writings,  &c.,  in  hands  of  an  attorney, 
how  obtained,  64;  his  lien  on  them  for  costs,  86. 
Defkult,judgment  by,  700.     See  "Judgment  by  default.** 
Defeasance  on  warrant  of  attorney,  682,  &c.    See  **  Warrant  of  Attorney/ 
Defect     See  "Irregularity,*'  and  the  different  titles. 
Defence,  see  "Plea,'*  "Attorney;**  who  to  begin  at  trial  and  reply,  268. 
Pegree,  statement  of,  in  affidavit,  485 ;  in  writ,  516. 

Delay,  M«  "Laches s"  whed  term's  notice  necessaiy  after,  see  "Term's  notice;" 
obtaining  special  jury  for,  formerly  the  practice,  283,  n.  (z) ;  writ  of  error 
brought  for,  when  no  supersedeas,  360. 
Delivery  of  attorney's  bill,  69. 
.Delivery  of  declaration,  140. 

iDemand,  on  attorney  as  to  writ  being  issued  by  him,  51,  109;  as  to  residence, 
&c,  of  client,  51,  109  ;  of  declaration  before  nonpros,  139;  of  a  plea,  158; 
of  replication  not  necessary,  195;  of  rejoinder,  &c.,  when  necessary,  198: 
of  number  of  roll,  &c.,  on  nul  tiel  record  pleaded,  669 ;  when  necessary 
before  signing^  judgment  on  warrant  of  attorney,  692 ;  when  necessary 
before  execution  on,  698;  of  possession  in  ejectment  on  1  Geo.  4,c.  87, 
777 ;  of  rent  to  work  a  forfeiture,  773  ;  of  possession  before  ejectment  777; 
of  oyer,  1019,  see  "Oyer;**  of  inspection  of  instrument,  1023;  of  perusal 
and  copy  of  a  warrant,  911. 
Demand,  particulars  of,  1028.    See  "  Particulars  of  demand,** 
Demise  in  ejectment,  734;  mistake  in,  734  ;  amendment  of,  &c.,  736. 
Demurrer,  proceedings  upon. 

What  and  how  framed,  &c.,  658 ;  when  general  and  when  special,  658. 
Marginal  note,  stating  grounds  of,  658. 

Setting  aside  as  frivolous,  &c.,  659 ;  what  demurrers  frivolous  or  not,  659. 
Joinder  in,  660;  where  plaintiff  demurs,  660 ;  where  defendant,  660;  form 

of^  661 ;  no  signature  necessar}',  661. 
Notice  of  inquiry  on,  661. 

Demurrer  book,  661 ;  issue  how  made  up,  where  issues  in  fact  and  in  law, 
661 ;  better  to  have  demurrer  argued  first,  662;  no  entry  on  record 
before  judgment,  662;  copies  of  demurrer  book  to  be  delivered  to 


rt 


jndgea,  6G2  i  pninti  Tor  ugamcat  to  be  lUUd  in  mugJn,  GSl ;  Iniif 
Tot  counsel,  6G1. 
Argument  on,  664 ;  time  sod  nanDCt  of,  6SS  ;  commoD  papn  done  (i>7, 

BBS. 
Anitadmenl  on,  &c.,  SSS. 
Judgment  on,  665:  how  signed, 66G 
only,  666;  entry  of  where  iuue 
■ucceeds  an  one  of  cexnl  plus,  B7. 
Coslaon,  667  i  generally,  aSTi  where  iuaei  of  fact  >Dd  law,  eflli  {gni  d 

«tlend»ncp,  06T. 
Eieeutlon,  668  ;  lame  U  in  other  cueg,  395  to  ISB. 
Demurrer  in  replevin,  BOS.  A 

Oeninrtei  books,  061.     Sit"DrmiifTtr."  f 

Demurrer  la  BVidencc,  310. 

Depasitwith  the  ■heriff',  53B;  when  may  be  mtde,  539  i  motion  b;  defndul 
lo  Ulie  depoiit  out  of  court,  539  ;  the  Mme  by  pliindtf,  540 ;  entering  m 
appearance  after,  HU  paytnent  into  court  in  lieu  of  apedal  bail,  611. 
Depositions  in  equity,  bow  proved,  SlUj  in  eccleaiaaiical  couru,  bow  prgird. 
!3I:  in  Admiralty  Court,  how  proied,  221 ;  on  intenvgalDriei,  when  ti- 
lowed  au<!  how  proved,  Hi;  on  Tornier  trial,  be.,  how  proved,  MO. 
Deputy — Deputy  Mnnhal  of  Ihe  Q.  B.  prison,  lli  Deputy  Shenff.  II,  Til, 
S92 1  when  affidavit  lo  hold  to  bail  may  bs  awom  before  deput;  officer, 
490  ;  officer  of  aherifT  cannot  appoint,  524. 
Detainer.     Stc  "  Pri'j<ni>r,  .felioni  agaivil:"  when  defendant  may  he  deliioed 
or  aneited  on  illegal  delaiuer,  531,  535;  aheiiff  to  search  for,  before  liii- 
chajgiDg  defendant,  534. 
Detinue,  when  arreil  allowed  in,  tM;  damagea  in,  321;  judgtneni in, tM: 

eiecntion  in,  400. 
Daraitarit,  arreat  of  executor,  &0.,  after,  449,  473;  iti  effect  upon  proeeefafi 

against  executors,  831. 
Dniaeea,  actions  againit,  888 1  privilege  of  from  arreat,  413;  admitted  ta  de- 
Diet  amoris,  91. 
Dies  non  juridicus,  bail  may  be  put  in  on,  5T6  ;  judgment  cannot  b*  ugied 

ou,  T02. 
Dilatory  plea,  jr«  •'  AbaletienI ;"  afBdavitto  rerilj.jadgment  for  want  of;  IMi 
attorney,  when  not  liable  for  not  pleading  it,  83  ;  aham  plea,  when  jadf- 
ment  may  be  signed  on,  I67, 
Direction  of  writ  of  summont,  103;  of  capias,  508  i  of  diatringaa,  lM;«t 

writs  of  execution,  403. 
fiUoharge  of  defendant  from  custody  on  mesne  pioceaa. 

Diieliarge  of,  whert  ht  ought  nat  Ic  Iuhh  bttn  arrttlti,  iOO;  cosls,5H: 
grounds  for  discharging  since  1  &  2  Vict,  c  110,  a.  6,  SOOi  gnnidi 
of,  before  that  statute,  SOOj  privilege,  463  to  484;  debt  redoeed 
below  301  afler  arrest,  501;  cauae  of  action  insufficient,  501,  4S1  ll 
484;  irregular  proceedings,  501;  ratiance  between  affidavit  and  pia- 
cess,  &e.,5DI,  495,  516;  defective  affidavit,  501,  503;  counter  aft- 
davit,  as  to  cause  of  action,  502;  anpplEmentary  affidavit,  as  to,  5«t: 
form  of  motion,  503;  time  of  making  application,  503;  costs  <( 
50-1,  501;  pUiutilTnot  bound  lo  accept  appearance  entered  alter  fs- 
charge,  504 ;  justification  of  arreat  where  affidavit  informal,  504. 
DiKharge  fnm  Cialodj)  on  Menu  Proctu,  under  I  4'  2  Ficl.  e.  1 10,  i.  T, 
504;  enactment  aa  lo,  504;  entering  eionerelur,  Sic,  where  bul  in 
a  situation  lo  render  defendant,  504;  after  payment  into  court  in 
lieu  of  bail,  505;  after  anest  or  escape  warrant,  505;  on  habm 
corpus,  505;  on  capias  utlagatum,  505  ;  relief  of  aheiiff  under  i.  t. 
505;  order  for  detainer  under  a.  7,  505. 
Ditcharge  of  judgment,  how  far  execution  is,  439, 454. 
Diuhaigei  rule,  time  sUowtl  K<i\  ^kiX  atei*  after,  5114. 
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DucontinuaDce,  whmt,  &c.,  1057. 

Role  to  discontinue,  1057;  how  and  when  obtahMd,  1058;  eotti  on,  1058i 
conaeqoence  of  not  paying  them,  1058. 

In  replevin,  806. 

Of  wnt  of  error,  855. 

Proof  of  debt,  how  far  a  discontinoAnce  of  action  against  bankrupts,  &c., 
903;  formal  discontinuance,  in  such  case,  not  neeeisarj,  904. 

When  defendant  may  be  heM  to  bail  after,  476. 
DiseoYery,  «r#  "  Infnmctumi"  inspection  of  doeumentSy  &eii«  allowed  to  aToicI 

expense  of,  1023. 
Disorderly  house,  componnding  action  for  penalty  for»  1040. 
Dissolution  of  parliament,  no  abatement  of  writ  of  error,  355;  anrttt  after,  465. 
Distress  for  rent,  how  made,  &&,  788.    See  "  RepUvinJ' 
DutrictSy  direction  and  execution  of  writs  io,  508. 
Distringas,  writ  of  to  compel  appearance  after  summons. 

Stetnte  as  to,  124. 

The  writ  of  summons,  125. 

When  allowed  to  be  issued,  affidavit  for,  &c.,  126;  calls  and  appoint- 
menta  to  serve  writ  of  summons,  126;  affidavit  to  obtain  distringas, 
127;  for  outlawry,  calls,  and  appointments,  127;  need  not  be  pre- 
cise, 128;  distringas,  to  compel  appearance  not  allowed,  wbtn  de- 
fendant abroad,  128;  to  outlawry,  not  where  defendant  not  abioad, 
128. 

Order  for,  how  obtained,  128;  setting  aside  for  defect  in  affidavit,  128. 

How  sued  out,  8ec.,  128. 

Form  of,  128;  form  mperatheiy  required,  129. 

Direction  of,  129. 

Names,  &c,  in,  129. 

Return,  and  teste  of,  130;  time  for  defendant's  appearance  theieon,  124. 

Form  of  notice  to,  130. 

Indorsement  of  debt  and  costs,  130. 

Irregularity  in,  130. 

Amendment  of,  118. 

How  executed,  and  appearance  on,  131 ;  where  it  can  be,  and  is  executed, 
131 ;  where  it  cannot  be  executed,  131 ;  how  appearance  to  be  made  by 
defendant,  121. 
Diatringas,  how  disposed  of,  133. 
Diatringas  to  proceed  to  outlawry,  927. 
Distringas  upon  an  accedas  ad  curiam,  795. 
Diatringas  to  compel  an  appearance  in  replevin,  795. 
Diatringas  to  compel  sheriflTto  bring  in  body,  obsolete,  554;  on  former  sheriff* 

on  writ  of  execution,  438. 
Diatringaa  juratores,  248,  251;  in  common  jnry  cases,  252;  in  special  jury 

cases,  253;  in  cases  of  view,  256;  alias  and  pluries,  when  necessary, 

258;  when  to  be  resealed,  248,  252;  amendment  of,  1119. 
DiTidends  of  bankrupt's  estate,  remedy  for,  899. 
Docketing  judgment,  338;  when  necessary,  338,  697;  docketing  issue,  when 

not  sufficient,  339. 
Doetort  exempt  f)rom  being  jurors,  303. 
Domesday-book,  proof  of,  223. 
Doors,  breaking  open  of,  in  execution  of  process,  533;  on  distress  for  rent, 

788;  on  execution  of  final  process,  409;  by  bail  to  take  principal,  628. 
Doable  and  treble  costs,  in  general,  1160;  how  estimated,  1161;  in  ejectment, 

782;  in  replevin,  808;  in  action  against  commissioners  of  bankrupts,  &c., 

906;  in  actions  against  justices,  officers,  &c.,  914;  suggestion's,  &c,  for, 

1173. 
Double  and  treble  damages,  327. 

Double  pleas,  &c.,  172;  judge's  order  and  rule  for,  178;  costa  on,  1154. 
Double  rent,  affidavit  to  hold  to  bail  for,  494. 
Dover,  direction  of  writa  to,  510. 


Dnfti.     See  "Ceplti." 

DorhuB,  removal  of  judgmenl,  Salt  tlieiiffof,  unount  of  fen  ttlitWts,  11^ 
direndoa  of  writi  to,  S31,  S(K). 


E. 

Eue  and  favour,  pica  of,  ii  *□  iwuble  one,  163. 

Eutci,  wlien  court,  &c.,  do  not  ait  during,  9,  94;  diys 

when,  93;  ».ril  retum.ble  in,  517. 
Ecclaiiutic^  court,  pn>c<?edingt  in,  how  prnred,  SSI. 
Ejectment. 

Jnriidiction  of  court   in,   1 ;    proceeding  in   not   kffeclcd  bj  !  W.  1, 
c.  39,  3. 
BJKtment,  proceiidin^  in,  in  ordinsry  ouei. 

NatHTt  of  tht  JcCion,  731:  right  To  enter  utwd  lard  witboot  it,  711^  ik 
only  aetian  for  the  specific  recovery  of  land.  T3I;  limitatiaii  ef,  Tlli 
actual  entry  or  notice,  when  neeeMarjr  before  action.  T3!i  Dotialo 
quit,T33idetciiiiinBUanof  tenincyat  will,  T33;tqiiitabl(  j 
in,  733. 


c  o/DccUr. 


When 


?.  736. 


nade,  737. 

When  aeveral  tenants,  738. 

On  tenant  or  bii  wile,  ia  ordinarj  eaaea,  738. 

On  child,  servant,  Sie.,  with  proof  that  tenant  neciTed  it  bcfbtt 
term,  739. 

Where  tenant  reiidei  abroad,  oreradea  aenrice,  740, 

la  caic  of  lunacy,  742. 

In  caie  of  bankruptcy,  743. 

On  pariah,  742. 

On  holden  of  chapel,  711. 

On  public  company,  &c.,  741. 
4fidavil  qf  Strvkt, 

Form  of,  &c.,  743. 

Where  aeveral  tenanla  in  poaaeauon,  T4S. 

Supplemental  affidarit,  74S. 
JaJgmtitl  egainil  canal  tjttlor. 

Motion,  and  rule  for,  745;  practical  directiona  a«  to.  745. 

Judgment,  when  and  how  aigned,  740. 

Execution  on,  747. 

Belting  aside  judgment  by  defanlt.  Sec,  707. 
ITu  ilpfnaraf  and  FUadingM. 

Appearance  and  plea,  by  tenant,  749i  time  for  entering,  749;  tenant 
not  bound  to  appear,  74S;  should  give  landlord  notice  of  eject- 
ment, 749 1  appearance,  bow  entered,  frc,  790;  plea,  how  dc 
lirered,  7SD;fonn  of  plea,  and  time  to  plead,  750;  conaeatinlc, 
when  and  how  made  up,  751;  iaaue,  how  made  up,  7S1,  ^i*■, 
nonpros  for  not  drawing  up  the  conaent  rale,  7S1;  form  of 
rule,  751. 

Appearance  and  plea  &c,  by  landlord  ftc,  753 1  where  tenants  ate 
panpen,  703;  security  for  coata,  753j  motion  and  rule  for  leare 
to  defend  aa  landlord,  7i3;  eSkel  of  death,  pending  aail,  751. 

Cognovit,  794. 
-    Replication,  &c.,  794. 

DiacoD&uuiiuw,  1  ^. 


^ectment,  {emUhnud), 
Incidental  Proceedings, 

Particulmn  of  breaches  of  coTenant,  &c.,  754;  of  lessor's  residence^ 
&c.,  754. 

Security  for  costs,  754. 

Stijjring  proceedings,  754;  in  second  action,  755;  not  for  oessor  of, 
tithe,  755;  for  non-repair,  755;  for  non-payment  of  rent,  755; 
by  mortgagee  against  mortgagor,  755;  staying  proceedings 
under  11  G.  4  &  1  W.  4,  c.  70,  s.  36,  783. 

Striking  out  demises,  &a,  756. 

Setting  aside  appearance,  fire,  756. 

Setting  aside  judgment  by  default,  747. 

Consolidating  proceedings,  756. 
The  Issue  and  Nisi  Prins  Record, 

Form  of,  757, 758;  when  and  how  made  up,  758. 
Notice  of  triaL 

Form  of  and  when  to  be  given,  758;  costs  for  not  trying  pursuant  to 
notice,  &c.,  758. 
Proceedings  at  trial 

The  trial  &c,  758. 

Right  of  parties  to  be  beard  sepazmtely,  758. 

Evidence,  759. 

Plea  puis  darrein  continuance,  759. 

Proceedings  where  defendant  does  not  appear  at  trial,  759. 

The  verdict,  759. 

The  damages,  759. 

Certificste  for  speedy  execution,  760. 
Costs, 

Who  entitled  to,  760. 

How  recovered,  761;  by  plaintiff,  761 ;  how  by  defendant,  762. 

How  affected  by  death  of  parties,  762. 

When  ordered  to  be  paid  by  third  parties,  762. 

Security,  754. 
The  judgment,  763. 

Practical  directiona  as  to,  763. 

After  certificate  for  immediate  execution,  764. 
Error. 

Proceedings    on,  764 ;  bail  in,  764;  by  whom  and  when  brought, 
764  ;   what  may  be  assigned  for  error,  765  ;   effect  of  on  exe- 
cution, 765  ;  rule  not  to  commit  waste,  765;  remedy  for  mesne 
profits  and  damages  pending  error,  765. 
Execution, 

Nature  of,  765. 

At  what  time  may  be  issued,  765. 

Alias,  &c,  habere  facias  where  possession  has  not  been  completely 
given,  766. 

For  costs,  766. 

Teste  and  return  o^  767. 

Leave  of  court,  when  necessary,  767. 

Habere  facias,  how  sued  out,  767. 

How  executed,  767  ;  where  several  tenements,  767 ;  where  there  are 
crops,  768;  indemnity  to  sheriff,  768. 

Sheriff's  poundage  on,  768. 

Attornment  in  lieu  of,  768. 

Entry  without  habere  facias,  768. 

Execution  on  judgment  of  infierior  court,  768. 
Restitution,  768. 
Scire  facias. 

After  a  year  and  a  day,  769. 

After  death  of  the  parties,  769. 

After  marriage  of,  769. 


i[Mi7.law  tmi  aMCT.  fte„  771;   by  «lni<D.  TItl  ho*,; 

JaitvCM.  T7I;  twii  rigiml.  TT3, 711. 
Pavci  ef  —ti  III  HI  I II.  when  prcmiMi  daertrd,  TTS. 
B|M(MMt  I7 1— iPart.  far  toftilBR  bjr  oaa-pajmenl  of  naL 
jnbn  ■  a^ficint  dittmi  m  tkt  fnrniiri,  773- 

DwiiBi  «r  Cfac  rent,  sbcD,  irb«e.  ud  bow  nude  (t  a 

713. 
Ottci  prsemiiDgs,  773. 

Wfllii  <  of  pranwiling  it  cmnman  la*.  77t. 
Witn  ml  ■  m^ki—i  Julrra  «  (Jb  premittt.  77*- 
SIMdM  m  to.  774. 
SeiKb  rettiUmu,  774. 
DcdantioB  and  terrke  oF.  774. 
Jad^menL  ■g;uD«(  aiiul  Rector,  775. 
AppuriDce  and  lubaeqiin)!  iiiiin  iiliiigi.  ITS. 
Hanr  profiu,  771. 
Trader  of  rtnv  billin  cqtittj.  ftc,  TTS. 
^ectmcDi  bj  ludlotd,  undtT  itai.  I  Cm.  t,  c.  S7. 

Tawhat  cun  italule  appiia,777  :  landlord  not  confined  10  moJe  of  pK' 

reeding  pit  en  bi,  733,  777. 
Df-r.jnH  of  ^,-.=,...:n'-,  7;s, 
D^.!-'.-     ■    .■■..-..     "i:  wrricf  of,  7TS. 
B^,  ;,<]  ,  u.vi^u  1,  -uuiuaihl  baw  mad*,  770i  affldatjt  db,  'JR.  I^t 

nilF,  780;  bgw  bail  put  in,  ftc,  TSO. 
Judgmciii  a^mt  cuual  ejector,  780- 
Appearatice  and  plea,  7)1. 
laaoc«&c,7Sl. 
Trial,  Se.,  781. 
Tbe  damigea,  78S. 
Double  coiti  agM»t  landlord,  781. 
SUjiag  iiecation,  &c,  78 1. 
Ejecbneal  bj  landlord,  under  1 1  Geo.  4  ft  1  W.  4,  M.  )8,  ST. 
Suiutc  aa  to,  and  ea«  within  it,  78X 
DedaraiioD  and  notice,  784. 

Serrice  ol,  784;  objectiDn  to  lerTice  too  lata  at  trial,  784. 
Jadgment  againtl  eaiaal  ejector,  781. 
Appeannceaod  plea,  St,  784. 
Other  procecdinga,  784. 
Notice  of  trial.  785. 
Election,  it,  -  Mamitr  ,f  ParOamenl." 
Elegit. 

What,  and  what  property  it  affect^  440 ;  Bnt  giTcn  by  itat.  Weatm.  1, 
e.  18.  440i  effect  of  eileoded  by  19  Car.  S,  c.  S,  410;  fiutbct  ei- 
tended  b;  1  &  2  Vict  c.  110,  a.  II,  441:  ehangea  dTeeted  by  tbii 
itat.,  448;  creditors  raaj  now  extend  all  debtor*'  land  ioatead  af  a 
nioietj,  +4S ;  copyhold  landi  may  be  extended,  449 ;  landa  o»er  whiA 
debtor  hai  a  diipouug  power  maybe  extended,  442;  trait  dtata 
nound  Irom  time  of  enlering  jndgmeoi,  443;  what  landa  may  now, 
Pnr  Wli'  A  '"*''^«^'  **i  ■■  property  which  cannot  now  be,  441 
tn  i'nV  ''"*^'""'.  'f»<e,  and  TCtum  day,  403,  404;  new  fauna  at 
.i.,.V.M?n"  P"""  judgment,  and  b*  warranted  by  it,  400 ;  in- 
Whei^^^       i  t«(atum  Bunece.«,ry,  444. 

defcadanufl^T'  ***'  ^"""y'  ***:  "ft"  death  of  one  of  aeteni 
How  ,ued  oni  and  indorwd,  444. 

'"'"C^";r..'«,.,-sa:^'i-1!!i.<_!'.>.".'^. '-".-'■- 
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tion  of  writ,  445 ;  inqnisitioD  may  be  good  in  part,  and  bad  in  ]»art, 
445;  term  of  yean,  bow  extended,  445;  bow  actual  poatetaion  ob- 
tained, 446,  447. 

Wben  and  bow  returned,  446. 

Poundage  and  expenses,  446. 

What  writs  may  issue  after  it,  446;  generally,  446;  wbere  tbe  elegit  it 
ineffective,  446 ;  better  to  issue  fi.  fa.  first,  447. 

How  the  execution  creditor  shall  obtain  possession,  447 ;  wbere  he  if 
evicted,  447. 

His  interest  is  a  chattel  one,  447. 

How  defendant  shall  recover  back  his  land,  447. 
Elisors,  direction  of  writs  to,  508;  direction  of  attachment  to,  557;  award  of 

venire  wbere  sheriff  a  party,  200,  250. 
Slongata,  return  of,  &c.,  in  replevin,  809. 
Enlarged  rules,  1190. 
Enlarging  time  for  making  award,  1231. 
Enquiry,  writ  o^  707.     Sge  "  Inquiry,  Writ  of.** 
Enrolment  of  articles  of  clerkship,  21 ;  of  name  of  attorney,  &c.,  82;  of  deed, 

&C.,  after  oyer,  1021 ;  of  deed,  how  proved,  224. 
Entries  in  books,  &c.,  how  proved,  224. 
Entry  of  attorney's  name  in  book  at  Queen's  Bench  office,  36 ;  of  rule  to 

reply,  &c.,  195 ;  of  pleadings  in  issue,  204. 
Eqtr^'  of  the  cause  for  tnal. 

At  bar,  258. 

At  the  assizes,  259. 
Entry  on  the  roll. 

Of  the  issue,  204. 

Of  demurrer,  662. 

Of  proceedings  on  nul  tie!  record  pleaded,  671. 

Of  inquisition,  &c.,  after  writ  of  inquiry,  720,  712. 

Of  the  judgment,  337,  720. 

Of  proceedings  upon  tbe  record  on  error,  374. 

On  error  from  inferior  court,  388,  and  388,  n.  (5). 

On  error  coram  nobis,  391. 

Of  execution,  396. 

Of  committitur  piece,  859. 

Of  suggestions,  &c.,  1170. 

Of  satisfaction,  456. 

In  debt  on  bond,  728. 

Of  recognisance  to  fix  bail,  8rc.,  635. 

Of  process  to  save  Statute  of  Limitations,  922. 
Entry  upon  lands,  in  what  cases,  and  when  to  be  made,  731 ;  to  avoid  a  fine, 

732;  how  made,  on  vacant  possession,  770. 
Equity,  solicitor  in,  may  practise  in  courts,  &c.,  40 ;  proceedings  in  courts  of, 

how  proved,  219;  decreeing  feigned  issue,  fire,  644;  decreeing  special 

case,  &c.,  649;  relief  by,  in  ejectment  for  non-payment  of  rent,  &c.,  775, 

990 ;  injunction  by,  &c,  tee  "Injunetum." 
Equity  of  redemption,  sale  of,  under  fi.  fa.,  422. 
Erasure  in  jurat  of  affidavit,  1214,  495. 
Error,  writ  of,  generally. 

What,  345. 

In  what  cases  it  lies,  and  when  granted,  346. 

Wben  to  be  brought,  346. 

Before  judgment  signed,  347. 

By  and  against  whom  to  be  brought. 

By  party  for  whom  judgment  is  given,  348. 
By  husband  and  wife,  348. 
By  one  of  several  parties,  348. 
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Ror  to  Bzcbeqaer  Chamber,  {emUintttd), 
Ceriifying  tke  reeord,  367. 

Noupros,  869, 

Hovr  judgment  of  to  be  signed,  360. 
Assignment  ^  errors,  alleging  dimimntum,  se'art  Jacku  quwr§  tMCuUonem 

non. 

Former  practice  a«  to,  369. 

Present  practice,  369. 

Time  for  assigning  errors,  370. 

Form  of  assignment,  370. 

What  may  be  assigned,  370. 

Plaintiffs  must  join  in,  371. 

Certiorari,  when  necessary,  371. 

How  sued  out,  371. 
Plea,  4-c 

When  must  be  pleaded,  372. 

Common  joinder  in,  372. 

Special  pleas,  373. 

What  may  be  pleaded,  373. 

How  pleas  to  conclude,  373. 

Demurrer,  373. 

How  delivered,  &c,  374. 
Jirgumenl, 

Setting  down  case  for,  374. 

Days  for,  374. 

Delivenng  copies  of  proceedings  to  judges,  374. 

Proceedings  need  not  be  recorded  before  argument,  375. 

Mode  of  proceeding  on,  375. 
Judgment,  form  and  nature  of. 

For  defendant,  376. 

For  plaintiff,  376. 

Partial  reversal,  376. 

Judgment,  &c.,  signing  of,  &c.,  377. 

Interest,  when  allowed,  378. 
CoitM  OH,  379. 
Execution  in,  380. 

Restitution,  380 ;  rule  not  to  commit  waste,  381. 
Irror,  to  House  of  Lords,  after  affirmance  or  reversal  in  Exchequer  Chamber. 
The  writ,  and  how  sued  out,  381. 
Allowance  of  it,  and  how  far  a  supersedeas,  381. 
Bail  on,  382. 

Certifying  the  record,  382. 
Assignment  of  errors,  382. 
Certiorari,  383. 

Motion  for  defendant  to  appear  and  make  defence,  383. 
Argument,  384. 
Judgment,  &c,  384,  376. 
Costs  on,  384,  379. 
Execution  in,  385. 
Restitution,  &c.,  385. 
irror,from  inferior  courts  to  the  Court  of  Q.  B. 
In  what  cases  it  lie$i,  351. 
Th«  writ,  385. 
How  sued  out,  &c.,  386. 
Bail  on,  386. 

Certifying  the  record,  8rc.,  386;  record  supposed  to  be  removed,  886. 
Aaiignment  of  errors,  387;  writ  of  sci.  Ul  qnare  executionem  non,  887, 

869 ;  assigning  errors  between  10th  August  and  24th  October,  370, 

■S7i;  obtaining  further  time  to,  370;  praotioal  directioni  as  to,  387. 
Alleging  diminutioD,  387;  other  matters  as  to,  870,  871. 
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Sietpe,  acUon  aflrainst  manhal  for,  849,  453;  compelling  him  to  allow  inipec- 
tion  of  habeas  and  committitur,  &c,  850;  demanding  production  of  pri- 
Mmer,  850 ;  side-bar  rule  to  bring  defendant  into  court,  ftc,  860;  partleu- 
lan  of  denund  in,  1030;  amendment  in,  1120. 
Ischeat,  lord  claiming  by,  admitted  to  defend  in  ejectment,  752. 
asoicii  day,  bow  far  done  away  with,  ficc,  91;  statement  of  defendant's  being 
alive  on,  in  affidavit  for  judgment  on  old  wanant  of  attorney,  694;  service 
of  declaration  in  ejectment  before  it,  no  longer  requisite,  78. 
state,  what  estate  may  be  sold  under  a  fi.  fa.,  427;  of  tenant  by  elegit,  445; 

his  remedy  upon  evictkw,  447. 
stoppel,  from  taking  advantage  ofmisnonser,  510. 
victioD,  of  tenant  by  elegit,  447.     See  '*Eiegii," 
vidence  generally. 

Obimmng  admiinom  tf  Doemmentt  hrfetre  TriaL 

Notice  to  admit,  213;  proceedings  on  summons  to  admit,  213;  costs 
of^  213;  not  compulsory  to  apply,  or  to  admit,  213;  proceedings 
at  trial,  after  admission,  314;  form  of  the  notice  to  admit,  815. 
Rec9rds  and  public  DocumenU, 
Public  sUtutes,  216. 
Private  statutes,  216. 

Records  of  the  queen's  courts,  217;  production  of,  217;  examined 
copy,  217;  judgment  paper,  217;  ofike  copy,  217 ;  verdict,  217 ; 
postea,  217;  issuing  of  writ,  217;  judgment  of  House  of  Lords, 
218;  convictions,  218;  indictments,  218;  fine  and  proclama- 
tion, 218;  recovery,  218;  deedenroUed,  219. 
Letters  patent,  219. 
Mmtiert  quasi  of  Record, 

Proceedings  in  Parliament,  219. 

Proceedings  in  equity,  219;  depositions  in,  219;    decree  in,  220; 

will  deposited  in,  220. 
Proceedings  at  law  not  being  records,  220:  examinations  of  wit- 
nesses at  former  trial,  220;   rules,  220;  judge's  order,  220; 
affidaviu,  220. 
Proceedings  in  bankruptcy,  221. 

Proceedings  in  insolvent  court,  221 ;  seal  of  court  proves  itself,  221. 
Proceedings  in  ecclesiastical  courts,  221 ;  probate  of  will,  221 ;  grant 

of  administration,  221. 
Proceedings  in  Admiralty  Court,  221. 

Proceedings  in  inferior  courts,  not  of  record,  222;  rolls  of  Court 
Baron,  222;   surrender  and  presentment  222;   inspection  of 
rolls  of  manor,  222. 
Proceedings  in  foreign  courts,  222;  foreign  law,  223. 
Herald's  book,  ficc.,  223. 
Terriers,  surveys,  maps,  &c.,  223. 

Inquisitions  and  public  surveys,  223;  domesday-book,  223;  custo- 
mary of  a  manor,  223. 
Registers,  certificates,  &&,  223;  ship's  registers,  prison-books,  poU- 

books,  &C.,  223;  certificates  of  bishops,  223« 
Corporation  books,  &c,  224. 
The  pope's  bulls,  &c.,  224. 
Public  acts  of  state,  almanack,  history,  &c.,  224. 
Written  Instruments  of  a  private  nature. 

Deeds,  224;  must  in  general  be  produced,  224;  case  of  lost  instru- 
ment, as  to  proof  of  being  stamped,  225;  effect  of  party  refusing 
to  produce  agreement  as  to  the  stamp,  225 ;  proof  of  execu- 
tion, 225 ;  cases  where  execution  need  not  be  proved  by  at- 
testing witnesses,  226;  proof  of  handwriting,  228;  stamp, 
228. 
Will  of  lands,  227. 
Writings  not  under  seal,  228;  bill  of  exchange  or  note,  229i 
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zeessiTe  damages,  327;  new  trial  in  cases  of,  1090. 
xcessive  levy,  681,  698. 

xchequer,  error  to  and  from  Court  of,  356,  &e. 
zdse  officers,  308, 910.    Ste  **  Ctutowu,** 
xcemmunicated  person  eiinnot  be  a  juror,  808. 
zectftiOD,  generally. 

Proak  tckal  court  to  be  turd  out^  395. 

Execution  on  removal  of  causes  from  inferior  courts,  895 ,  950  to 

953. 
Execution  after  error  brought,  380,  385,  389. 
By  what  attorney  to  be  sued  outf  396. 

When  to  be  sued  out,  396;  within  a  year  and  a  day,  396 ;  after  a  year 
and  a  day,  396;  €md  see  S17,S\B;  after  death  of  party  within  a  year 
and  a  day,  397 ;  executing  writ  after  death  of  party,  when  sued  out 
in  his  lifetime,  408;  after  certificate  for  immediate  execution,  397, 
332;  after  writ  of  trial  or  inquiry,  397;  in  ejectment,  398;  after  inter- 
pleader, 398;  leave  of  court,  when  necessary,  398;  staying  execution 
where  amount  tendered,  &c. ,  398 ;  where  indictment  for  peijury,  398 ; 
agreement  not  to  sue  out,  injunction,  &c 
f^hat  writst  succession  of,  Sfc,  399 ;  new  writ  where  first  proves  ineffect- 
ual, 399. 
Form  of  execution,  Sj^c,  AOO;  for  plaintiff,  400;  for  defendant,  400;  in 
replevin,  809;  must  pursue  the  judgment  in  the  amount,  400;  as  to 
the  parties,  401:  execution  against  the  lands  of  deceased  defendant, 
444;  in  actions  against  a  company,  &c.,  in  the  name  of  an  ofiBcer, 
401;  entering  suggestion  before  execution,  against  person,  not  a  party 
to  record,  402;  must  pursue  the  judgment  in  the  subject* matter, 
402;  after  sci.  fa.,  402;  amendment  of,  402. 
New  form  of  writs,  under  X  S^  ^  Vict.  c.   110,  s.  20,  402;   writs  not  to 

be  invalidated  by  variance  in  matter  of  form,  403. 
Directum  of  the  unit,  403;  as  to  amendment,  when  a  testatum,  is  sued 
out  without  a  jf. /a.,  or  ca.  so,,  to  warrant  it,  403,   1135,  1136;  if 
venue  laid  in  county  palatine  of  Lancaster,  or  in  a  cinque  port,  hon 
to  be  directed,  403,  404,  508. 
Teste  of  the  writ,  404;  at  what  time,  404;  in  whose  name,  404;  amend- 
ment of,  404. 
Return  day  of  the  writ,  404;  practice  as  to,  405;   when  and  how   re- 
turned, 410. 
Amendment  of  writ,  402,  1135,  1136. 
From  what  time  it  binds  defendants  property,  405. 
Priority  of  writs^  406. 

When,  wherct  and  how  executed^  407;  when,  408;  in  case  of  death  after 
issuing  writ,  408;  where,  408;  entering  open  house,  408;  breaking 
open  door,  &c.,  409;  entering  palaces,  courts,  tower,  &c,  410;  shew- 
ing warrant,  410. 
Interpleader  in  case  of  adverse  claims,  999.     See  **  Interpleader,** 
When  and  how  returned,  and  effect  of  return,  i^c,  410  ;  rule  to  return, 
410;  rule  to  return  writ  after  sheriff  out  of  office,  411 ;  where  sheriff 
cannot  be  ruled  to,  411;  setting  aside  rule,  &c.,  412;  proceedings  on 
nile,  412;  return  of  testatum  writ,  412;  return  in  case  of  bailiff  of 
liberty,  412;  rencue,  a  bad  return,  412;  return,  how  made  and  form 
of,  413;  insufficient  return,  413;  amendment  of,  413;  how  fi^r  con- 
clusTVe,  414. 
Sheriff*s  poundage   and  expenses  of  execution,  414;.    upon  fi.  fa.,  414; 
poundage,  415;  expenses,  41 5;  who  to  pay,  415;  upon  a  ca.  sa.,  416; 
upon  an  elegit  or  habere  facias,  416;  upon  a  levari  facias,  416;  how 
recovered,  416;  remedy  for  extortion,  416:    ' 
How  far  a  discharge  qf  judgment,  and  remedy  fair  amount  levied,  41 7f 

489,  454;  entry  of  salisfaction  on  the  roil,  456. 
Contribution,  ^\1. 
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Execaton  or  adminittnton,  ictiona  against,  (amtimued), 

8cL  fa.  to  revive  judgment  agaiD8t»  819,  824;  scL  fa.  upon  a  Judg- 
ment of  assets  quando  &c.,  827. 

Attachment  againat,  for  non-performance  of  award,  refused,  1267. 
Bxecutor  of  attorney  need  not  deliver  bill,  72,  875 ;   bnt  bill  may  be  taxed, 

7S ;  costs  of  taxation,  81 ;  lien  of,  &c,  86. 
Exemplification,  proof  by,  218. 
Exeter,  direction  of  writs  to,  509. 
Exigi  facias,  to  outlaw  a  party,  928. 
Exoneretur,  entered  on  the  bail-piece,  in  what  cases,  &c,  616,  618;  mode  of 

obtaining,  on  render,  621. 
Extent,  bill  for  business  done  under,  must  be  delivered,  71. 
Extortion,  of  officers  of  court,  8;  attorney  sending  letter  to  extort,  61;  of 

sheriff,  &c.,  17,  414,  415. 
Extra  costs,  1162;  when  recoverable  in  action  for  mesne  profits,  787. 

F. 

False  imprisonment,  when  sheriff  &c.,  liable  to  action  for,  on  arresting  privi- 
leged persons,  525,512  ;  in  arresting  after  an  escape,  543;  new  trial  for 

excessive  damages  in  action  for,  1090. 
False  judgment,  writ  of,  346. 

False  plea,  167;  by  executor,  875  ;  by  heir,  &o.,  888. 
False  return,  on  mesne  process,  when  sheriff  liable  for,  552;  on  final  process, 

413;  change  of  venue  in  action  foe,  959. 
False  swearing.     See  "Perjury" 
False  verdict,  jury  when  punishable  for,  289. 
Fast  day,  when  reckoned  in  proceedings,  91. 
Pees,  tee  "Attorney"  "Counael;"  of  officers  of  courts,  8;  on  paying  money  into 

court,  614 ;  statute  as  to  sherifi^s  fees,  &c.,  17;  of  sheriff  on  arrest  on  capias, 

523;  on  execution,  414;  sherifi^s  remedy  for,  414  ;  may  detain  defendant 

for,  543;  allowance  to  sheriff  on  deposit  of  money  in  lieu  of  bail,  614; 

remedy  for  extortion,  17,  414,  415.     Tables  of  fees  sanctioned  by  the 

judges,  1275. 
Feigned  issue,  proceedings  upon. 

In  what  cases  ordered,  644;  in  Equity,  644 ;  form  of  order  in  Equity,  645; 
at  law,  645. 

The  issue,  645;  practical  directions  as  to,  645;  proceedings  where  issue 
not  made  up  or  erroneous,  645. 

Nisi  Prius  record,  &c.  646. 

Jury  process  in,  646. 

Trial,  646;  at  what  time,  646;  how  conducted,  646 ;  nonsuit,  646. 

Putting  off  trial,  646. 

Postea,  &c.,  646. 

Costs,  647  :  costs  of,  under  Interpleader  Act,  1002,  1008. 

New  trial  of,  647;  in  what  court  moved  for,  647;  in  what  cases  granted, 
647;  judges'  report  to  be  produced,  648. 

Arrest  of  judgment  on,  648. 

Subsequent  proceedings,  648;  on  Interpleader  Act,  1002,  1011. 

Writ  of  error  on,  649. 
Felony,  proceedings  against  hundredors  in  case  of,  842;  staying  proceedings 

pending  indictment  for,  995;  security  for  costs  in  action  by  convicted 

felon,  1015. 
Feme  covert,  &c,  cannot  be  holden  to  bail,  when,  471 ;  discharge  of,  when 

taken  in  execution,  472;  must  appear  in  person,  49;  warrant  of  attorney 

by,  689.     See  "Husband  and  Wije." 
Fiat  of  judge,  rules  obtained  on,  1 195. 
Fictitious  attestation,  proof  in  case  of,  226. 
Fictitious  bail.    See  "Bail." 
Fictitious  plea,  167. 


irn  of,  41),  403,  404,  405  :  nm  Tamn  fsr- 

Hunt  Id  lift  Vict.  c.  110,  t.  tO.  401:  rcquuilnu  to,  419,  40«. 

4D1.  402;  ■!)«■  ind  plario  fi.  fL,  419:  Im&lam  6.  &..  •)*: 

bow  fu  inuu  mir  till  TtUiTD  djij.  if  wril  in  pirt  mcntrd.  III. 

ir*ri>  r«  if  »r</  «■(.  420,  396. 

ffstf  (uJwfwKf  n^merf,  430.  Ut. 

fFtm.  w*f rf .  n>/  Hsw  (mkl^,  4il;   Mimn  of  the  good*,  4th  U"  "^       ' 
of  itie  gooila,  41Ii  lnjing  pounds^e  and  FipcDHi.  41!;  rWurBiBg 
(Uiplu,  *li:  eSrti  of  >a1(^   bj  iheriS;   42S:  iudRnait;  bond.  4K:       | 
pajrmcDl  of  debt  and  rout!  Id  officer,  a  ptjrntent  to  tbcrrff.  4Mi  vbil 
i«rt  of  propcil;  D1I J  be  tkk«n  under,  ftc,  485,  mfra:  wboM,  41{l, 

Fagmni  <^ rail  and  In'H,  M  irinirf  BjiAr,  4Z3:  cut*  willuii  8  Anafct 
14,  424  1  effect  of  inlervening  bankniplcr,  424 :  »h»t  iDonnl  ibe 
lindlurdiaenlilledlo,  414;  duly  «nd  lialnlit;  oftheriff  u  Co,  414: 
UDdlord'i  lemcdf  igBiast  the  thcriff',  4ISj  Uxc^,  425. 

Wital  iBtt  cSftafatj  mqi  Ac  tatn  lodWr  il,  amdhom  dUpatrtl  of,  42Si  I  i 
2  Vict,  c  110.  «.  l2.4JSr  wUt  deed.,  sritings.  »c  .  mij  be  litn. 
436i  ahit  tnonin,  4tT:  monej  awing  to  debtor,  4)T  ;  anotj  la 
debtor's  pockeli,  &c,  42Ti  tenni  for  jetn.  &D.,  44Ti  Sitnrel,  411; 
Clopi,  42S|  in  cue  of  hmhundnr,  eonmctt,  arcv,  4SS;geMnldll«- 
tiODi  ■)  Is  how  propertj  leiicd  to  be  diipooed  of,  411- 

Hlkat  prepnig  mag  bt  tain  mmitril.  429;  iiuiaett  u  lo  ptoperrr,  4!9: 
intetptcuder.  430,  in  •'Inlrrpltadtr ;"  goods  of  hiubaod  od  wiie, 
430  i  of  lestalor,  430:  of  partners,  431:  gooJa  &»udulentlj  aaapud. 
431:  goodi  let.  or  pivoed,  or  dittrained,  431;  iien  lo«  by  •riinn. 
43'J  ;  go(Kl5  seized  under  locnitt  eitcution.  433  ;  pJo-.li  uf  banVmpB, 

nipl.  434,  906;'Glin^  ■airaot'  of  Mtomer,  ftc,  4'm,  8T7,  ill: 
goodiof  inioUeDli,  lUt.  1  &  2  Vict.  c.  110,  a.  Bl,u  to,  434:  goedi 
of  turriving  defendanti,  413)  eietmtJDD  after  deatb  ofaiolcplvD- 
tiffordefendint.iOS,  116>;  gooJa  of  amhMudoT*,  435,  4M;  pud) 
of  clergymen,  435. 

fVni  mlat  Ihu  il  Umdi  drfrndmei  fnptrtg,  mid  prioHlg  tf  mrilt,  4S1, 
405, 40«. 

men  and  Ime  rtlaned,  433,  Mti  bo*  iheriff  abaold  wt  in  cue  if  id- 
vene  claiDU,  1004i  vtwt  ratnia  aherUT  (hoald  iiiikc,4Mi  Rtun 
of  mindiTi  balliio.  412;  return  of  6.  fa.  afsiaU  ao  eiecaur,  SU; 
of  Ji.  fa.  agiinal  a  el  erg  j—,  9 15. 

yendilitmi  cxptmaj  mad  dUlrimgai  nctcowaUm,  436 ;  proeeedingi  M>  437, 
438. 

Aliai.  plviet,  4r.,  S.  fa.,  418. 

fr*ot  oikrr  khvli  of  ejiemliam  mag  it—r  rfltr  fU  /■.,  43S ;  pTVceeCip 
,  tWaioBt  propiieton  ofacTapaperB,  43S. 

BmBjar  a  diichargt  i^jmlgmtitt,  43Et. 

Rnudgfnr  Iht  o.km.1  liriid,  43». 

Cbafrttufim,  440,  417. 

Irrtgitlar  tzmiivn,  440,  41&. 

Jtrifitafisa,  440,  418. 
Fieri  facias,  in  paittculu  caaea.  Stt  IMi  diftmt  Tt'ki  tknmgkaml  Mu  Itdn. 
Fieti  faciit,  de  bonis  eecletioaiicii,  915. 
Fieri  feci,  leinrn  of,  410.      ,:  ,    :,,. 
Figurei,  atateincDt  in,  iiofStaent,  109. 
Filiog  of  ■rarrayt  to  proaec^^,  upaipfwafj.  SO.  ilt  oTaSdaTito^B  ■wtiou, 

Kc.  1185,  ll»l.-Dfbail-piMe,  a09lJ•fReoga>w)ca•fb■il,•l•:ofdeci*- 
I*tion,  141;  of  pleaa,  dcmniren,  fee,  abotiibed.  170,  OSS,  n.  {lOittciig- 

iwiil  or  nanant  of  allomeT,  677i  of  wriC  of  czMutioo  witUn  a  jm  M* 

da;,  S9S. 
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Final  judgment,  see  ** Judgment  T  when  eonndered  at  signed,  331;  after  writ 

of  inquiry,  720. 
Fine,,  for  not  taking  out  regularly  attomey*^  certificate,  34;  capiatur  pro  fine, 

atateotent  of,  in  judgment,  335. 
Pii^e  of  Jands,  how  proved,  218;  entry  to  avoid,  732. 
Kft^resj  sale,  &&,  of,  under  6.  fa.,  428;  under  elef^it,  440. 
Foreign  attachment,  attorney  not  privileged*  from,  47;  when  defendant  may  he 

arrested  a  second  time  after,  478. 

Fijoreign  conntry,  laws  of,  as  to  arrest,  not  available  here,  478;  how  proved,  223; 

.    .idBdavit  of  debt  in,  488;  notice  of  trial  in  case  of  defendant's  being  there, 

•.    206;  attesting  witness  residing  abroad,  proof  in  case  of,  226;  examina- 

■     tion  of  witness  in,  on  interrogatories,  237,  238;  limitation  for  writ  of 

error  by  person  in,  347 ;  service  of  declaration  in  ejectment,  where  tenant 

abroad,  740;  outlawry  of  person  abroad,  935. 
FoKign  courts,  proceedings  in,  how  proved,  222. 
Foreign  judgment,  reference  to  compute,  or  writ  of  inquiry  on,  709. 
Foceign  money,  reference  to  compute,  or  writ  of  inquiry  for,  709. 
Foreign  proclamation,  writ  of,  929.   • 

Fofttigiier,  jm  **  Foreign  Country!"  arrest  of,  496;  description  of,  in  affidavit, 
.  ■.;  496;  jurat  in  affidavit  by,  1214;  may  be    rejected  as  bail,  600;  se- 

.  «urity  for  costs  in  action  by,  1013. 
Ffifeitareio  ejectment  for,  722;  particulars  of,  1030. 
Foff||rfy,by  an  attorney,  how  punished,  &c.,  62;  of  counsel's  signature,  62: 

proof  of  handwriting  by  person  skilled  in  detecting  forgeries,  228;  feigned 
■•^  X  iaauc  to  try  it*  warrant  of  attorney  forged,  690;  of  process,  attachment  for, 
r  „  1262,  1263. 
Fof:lh«ith,  meaning  of,  in  being  allowed  to  plead,  181 ;  judge's  order  should  be 

I.  tcrved,  1203. 
Fwoehiac,  or  liberty,  writ  how  directed  and  executed  within,  531. 
Fluid. 

In  procuring  admission  as  attorney,  33. 

Of  attorney,  when  court  will  punish  him  for,  60. 

Married  woman  using,  may  bie  holden  to  bail,  472. 

When  defendant  may  be  arrested  a  second  time  after,  477. 

In  procuring  justification  of  bail,  &c.,  601. 

Flea  of,  185. 

Setting  aside  release  by  co-plaintiff,  299,  n.  (r). 

'Inaale  of  goods  they  may  be  seised  in  execution,  421. 
,    In  action  for  false  return,  sheriff  canuot  impeach  judgment  on  ground 
'■^        of,  423. 

Setting  aside  warrant  of  attorney  for,  689. 

Defendant  not  allowed  to  prove  it  on  execution  of  inquiry,  718. 

Payment  into  court,  when  estops  defendant  setting  up,  979. 

New  trial  on  verdict  obtained  by,  1092, 1104. 
FmiMbf  statute  ot     See  "  Statute  ojf  Fronde." 
Freehold  and  Freeholder,  bail  must  be  freeholder  or  housekeeper,  599 ;  proof 

of  will,  227;  fixtures  cannot  be  taken  in  execution,  428;  county  coturt, 

&c.,  cannot  proceed  in  question  of,  794. 
Freight,  affidavit  of  debt  for,  489. 


G. 

Gaming,  arrest  in  action  by  loser  at,  allowed,  133;  keeper  of  gaming-house 
may  be  bail,  601 ;  warrant  of  attorney  to  secure  gambling  debt  set  aside, 
639;  staying  proceedings  pending  indictment  for  a  cheat,  995. 

Gaol  and  gaoler.  See  "  Priton  rf  Queen* e  Bench;*  "  Priton;*  "  Prieemtr,'* 
**  Turnkey** 

Gasetta»  proof  of,  924. 


T«  nairt  ikfenluc  911. 

Ho-  nH  «t,  ae.  til. 

Bawabejtd,&c..ttl. 
HibcM  corpiu 

M2. 
Rabcu  oofpni 

Wiwnii 


Pmn,  Ic,  of.  9«a. 

Ho*  iiMi]  ODt,  947. 

Id  what  dme  (d  be  racd  oat  ud  dcUrend,  MT. 

How  obcTsl  tad  ntan>«<l,  947. 
Haboi  corpDi  ad  aliifaaniilDm. 

To  cluTi!e  defendul  in  ntentiaa.  Ml 

Td  charge  pluntiff  in  cxtcaiioa,  941. 

Form  of,  and  bow  iuhI  oat,  94X 
Habna  eorpu)  ad  tnlifieasdom,  133. 
Hukdwritiag.  bow  piotcil,  138. 
Habcn  laciu  poBeaionem,  IS*. 
Headborongh.     Sh  "  CanltUt.' 
UetT,  aetioai  againsL 

LuOiilitj  of,  S84. 

Procfu,  SS«. 

DeclintioD,  8S4. 

Plea,  8SS:  ahat  may  be  pleaded  1^  an  heir,  8S9 
plea,  SSi. 

Parol  demnrreT  aboliahed,  BBS. 

Replication,  8S6. 

'      ic  &c,  SSfi. 


m  priwir  iato  cvalodj  of  ■mhl. 


BSGi 


ijod 


ofineU,q 


«hcD  bar  hu  aHcMd  brlbn  action 


Fixtam  going  U,  «»BnW.\*  wM'smtetl.b.^UA, 
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Heir,  (continued). 

Writ  of  error  by,  500. 
Admitted  to  defend  id  ejectment,  785. 
Not  within  1  Geo.  4,  c  87,  110. 
Herald's  ofiSce,  books,  &c.  in,  how  proved,  223. 
Hire,  affidavit  of  debt  for,  492;  sale  under  fi.  fa.  of  goods  let,  431. 
History,  proof  of,  224. 
Holidays  observed  by  the  court,  8;   observed  by  its  officers,  8;  of  master  in 

taxing  costs,  12, 333. 
Homage,  proof  by  foreman  of,  222. 
Houses  of  parliament,  «e«  **  Members  of  Parliameni"  *^  Peers,  4^.;"  journals 

of,  how  proved,  219;  their  judgments,  how  proved,  218. 
Housekeeper,  bail  must  be,  599;  juror  must  be,  or  occupier,  &c.,  304. 
Hnndredors,  actions  against  under  statute  7  &  8  Geo.  4,c  71. 
Liability  of,  842. 

Proceedings  before  action  brought,  84^3. 
Limitation  of  action,  843. 
Process  to  compel  appearance,  844. 
Service  of,  844. 
Appearance,  844. 
Declaration,  844. 
Plea,  &c.,  844. 

Amendment  of  proceedings,  844. 
Evidence,  845. 
Damages  against,  845. 
Costs  in,  845. 
Execution  against,  845. 
Husband  and  wife. 
mictions  by. 

When  to  sue  jointly  or  not,  895. 
Suing  in  husband's  name,  896. 
Judgment  in,  896. 
Execution  in,  896. 

Sci.  fa.  upon  death  of  feme  covert,  plaintiff,  &c.,  824,  1183. 
Warrant  of  attorney  given  to  feme  sole,  who  marries  before  judg- 
ment, 691. 
Actions  against. 

Where  to  be  sued  jointly  or  not,  896. 
Process,  &c.,  897. 
When  wife  may  be  arrested,  471. 
Service  of  process,  115. 
Appearance,  &c.,  897. 
Other  proceedings,  897. 
Execution  against,  897,  898,  430. 
Other  proceedings,  898. 

Writ  of  error  by  feme  covert,  348,  350. 
Abatement  of  writ  of  error,  by  marriage  of  feme  sole,  355. 
Sci.  fa.  on  marriage  of  feme  sole  defendant,  824,  1183. 
Warrant  of  attorney  by  feme,  who  marries  before  judgment,  691. 
Hustings,  proclamation  at,  to  outlaw  a  party,  929. 


L 


Idem  sonans,  sufficient  if  name  be,  511. 
Idiots  and  lunatics. 

Arrest  of,  909. 

Proceedings,  &c.,  by,  909. 

If  under  age,  who  to  sue  by,  909,  889. 


.niijr,  bail  indeoiDififd  b;  uloraej,  ar  i^tnF»  otteer,  ftc,  m>j  h*  n 
jccttd.  Ml;  toilwriiroB  neratioB,  gaoi,  4M;  ngiuBf  jodpscBt,  fte,  « 
>unDI  of  lUoRKj  (a  indanaif}-,  69S;  refcmm  to  compote,  ft&.  ia  KliaB 
OD  bond.  &e.,  o(.  711.  T13;  indcr  &c  a(  on  bringuf  ^Mtaml  ■Ahoal 

Indeauiitj  ica,  u  to  lUmpii^  inielea  orclnkthip,  11;  ■■  bt  Mrtmuuf 
toeiKUiioB  of,  31;  u  tanM  cnrslUnK  tbem,  11;  h  to  not  bJiDSoaial- 
tonirj'a  c*Tti6alc,  36. 

la  Dolto  at  rmlnm,  cominon  joiadn-in  am  al,  STL 

laiit,ttt  "  Farrifn  CntrjF;"  prmf  of  littdi  cxecated  in,  317;  ialmapciris 

Imiictinent.  m*  "  Frmmt;"  lUjinit  prncMdingi  in  utioiu  pcndiag,  t9S;  lor 
■  T»coc,  453i  forc«apr,  4S1:  pTOofof  iiHliciineDt,318. 

Indannntnu.  oo  «ril  of  •ummoiu,  IMi  oo  wrii  of  dulriagaB,  l34iOB«rilo( 
capus,  JISi  on  B.  fa.,  1!0i  on  ei.  ta.,  iitt;  on  anignineat  of  bail-bond, 
560;  on  diclantion,  140. 

Jclitmitg. 

PtWB,  S89. 

Pracbdn  imj,  how  appointed  or  Tcmorcd,  ftc,  U9;i( in&nl  no 

bj  gnanUin,  8SS;  ehu^a  of,  890. 
DccUntioD,  ud  iDbiFqaait  praeccdiBgs,  890. 
PwoleaBDoI  demor.  BOI. 
ETtdence  of  guardian,  Ac,  8)1. 


Secnrilj  for  coiti,  801. 
Coiti,  891 ;  liibililj  of  pcochri 
AcHotu  agaiiut. 

PioecM,  at,  8M. 
Outlavr;  of,  891 
DedaratioD,  892. 


ainT,at|iianlian,  to,  891. 


Index,  laaa 

Infants,  actions  against,  {continued). 

Appearance,  892;  by  guardian,  892;  setting  aside  appearance  by  at- 
torney, &c.,  892 ;  how  entered  by  plaintiff,  893. 
Plea  and  subsequent  proceedings,  893 ;    parol  demurrer  abolished, 
893;  pleading  double,  rule  as  to,  893,  178;   copy  rule  for  ad- 
mission of  guardian  to  be  annexed  before  delivery  of,  893 ;   in 
Common  Pleas,  must  be  copy  of  the  admission,  893. 
Payment  of  money  into  court  by,  893. 
Replication  &c.,  where  defendant  an  infant,  893. 
Nolle  prosequi,  893. 
Other  proceedings,  894. 
Warrant  of  attorney  and  cognovit  by,  894;  setting  it  aside,  when, 

894,  681,  090. 
CosU,  894;  gunrdians*  liability  for,  891. 
Execution  against,  894. 
Error,  894. 
Other  matters  a$  to. 

Cannot  be  a  sheriff's  bailiff,  524. 

Limitation  for  error  by,  347. 

Error  by,  where  he  appeared  by  attorney,  350,  889 ;  assignment  of, 

for  error,  389,  390,  889. 
Warrant  of  attorney,  &c.,  by,  690,  894. 
Inferior  courts.     See  *'  Courtt  Inferior." 
Inferior  tradesmen,  costs  in  action  of  trespass  against,  1145. 
Informality.     See  *' Irregularity;'  "Waiver:* 
Informal  plea,  165. 
Initials  of  defendant,  in  affidavit  of  debt,  524;  in  writ  of  capias,  510;  in  writ 

of  summons,  103;  in  declaring,  144. 
Injunction.  « 

No  ground  for  sheriff's  not  obeying  body  rnle,  555. 
When  ground  for  setting  aside  proceedings  against  sheriff,  567. 
New  rule  to  plead  in  case  of,  155. 

Supersedes  necessity  for  a  term's  notice  of  proceeding,  210. 
Trying  cause  out  of  order  to  avoid,  265. 
Execution  after,  396. 

Expenses  of  keeping  goods  in  execution  after,  415. 
When  bail  discharged  by,  634. 
Replevin  bond  not  forfeited  by  delay  from,  811. 

When  prevents  a  supersedeas  of  prisoner,  855;  notice  of,  in  such  ca'se,  864. 
Inquest,  $ee  ** Inquiry,   Writ  oft'  upon  special  capias  utlagatum,  931;   by 

sheriff,  under  a  fL  fa.,  429 ;  the  like  under  an  elegit,  445. 
Inquiry,  writ  of,  in  ordinary  cases. 

What,  and  form  of  707;  when  returnable,  707;  judgment  and  execution  on, 
where  returnable  in  vacation,  708 ;  must  include  all  the  defendants, 
708. 
In  what  eases  necessary,  8fC.,1Q9\  on  judgment  by  default, as  topart,  710; 
in  deht  generally,  710;  in  debt  on  bond,  within  8  &  9  W.  3,  c.  11, 
711;  in  other  bonds,  not  extending  to,  711,  723;  where  jury  omit  to 
assess  damages,  711;  on  judgment  non  obstante  veredicto,  &c.,  712; 
want  of  inquiry,  aided  by  statutes  of  jeofails,  1116. 
Amendment  Sfc.  of  1115,  712;  where  writ  lost,  1116. 
Award  of  712;  amendment  from,  on  error,  712. 
How  sued  out,  S^c,  713;  motion  to  have  it  executed  before  chief  justice, 

713;  before  a  judge  of  assize,  713. 
Order  for  a  good  Jury,  714. 

Notice  <f  executing,  714 ;  to  whom  given,.  7 14 ;  how  long,  714 ;  term's  no- 
tice, when  necessary,  715;  how  given,  715;  statement  of  time  of 
execution  must  be  certain  and  definite,  716;  but  sufficient  if  defend- 
ant not  misled,  716;  defendant  must  attend  punctually,  716;  notice 
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spection  and  copies,  &c.,  (continued). 
Of  books  of  a  public  nature,  1026. 
gpection  of  record,  prayer  of,  on  plea,  &c.,  of  nul  del  record,  669. 
atalments,  clause  in  warrant  of  attorney  to  secure  dispensing  with  scire  fa- 
euu,  683 ;  execution  on  warrant  to  secure  payment  of,  699;  bond  for  pay- 
ment by,  within  8  &  9  W.  3,  c  11,  723;  staying  proceedings  on  payment 
of^  in  action  on  bond  for,  984. 
istanter,  meaning  of,  181,  705. 

isnranoe,  affidavit  of  debt  in  action  for,  489;  compelling  productioo  or  inspec- 
tion of  papers  in,  232,  1025;  change  of  Tenne  in,  968;  payment  into 
court  in,  970,  979  ;  consolidating  seTeral  actions  on,  967;  execation  in, 
after  consolidation  rule,  398,  968. 
iterest,  examination  of  witnesses  as  to,  273. 

iterest,  when  to  be  given  as  damages,  322;  upon  a  judgment  in  error,  378; 
when  execution  fbr,  on  warrant  of  attorney,  allowed,  698 ;  reference  to 
master  to  compute  for,  721;  payment  of  into  court  of,  973. 
iteriineation,  in  jurat  not  allowed,  495. 
iteriocutory  judgment 
What,  701. 
On  demurrer,  665. 
On  nul  tiel  record,  670. 
On  cognovit,  678. 
On  judgment  by  default,  701. 
Writ  of  inquiry  after,  709. 
Death  after,  823,  1181. 
iterpleader. 

Relief  for  persons,  m  general. 

Adverse  claimants  must  interplead,  &c,  999. 
Claim  of  party  not  appearing,  barred,  1000. 
Order  of  judge  may  be  rescinded,  &c.,  1000. 
Judge  may  refer  matter  to  court,  1000. 
In  what  cases  judge  or  court  will  interfere,  1001. 
Costs  on,  1002. 

Judgment  and  decision  final,  1000. 
Entering  proceedings  on  record,  1003. 
Execution,  &c.,  1003. 
Relief  of  Sheriffs  and  other  officers. 

Relief  of,  before  1  &  2  W.  4,  c.  68, 1004. 
Relief  of,  under  that  act,  1004. 
Application  may  be  at  chambers,  1005. 
In  what  cases  relief  granted,  1005. 
SberilT  bound  to  make  inquiries  as  to  claim,  1006. 
Indemnity,  1007. 
Application,  where  made,  1007. 
When  to  be  made,  1007. 
Affidavit  in  support  of,  1007. 
Who  entitled  to  resist  application,  1008. 
Proceedings  where  parties  appear,  1008. 
Proceedings  where  some  of  parties  do  not  appear,  1008. 
Costs  in  general,  1008. 
When  cosU  payable  by  sheriff,  1009. 
When  payable  to  him,  1010. 
Costs  between  claimant  and  crediteir,  1009. 
Entering  proceedings,  1011. 
Execution,  &c,  1011. 
Compelling  sheriff  to  re-enter,  &c,  1011. 
Interrogatories. 

For  examination  of  a  witness,  when  allowed,  237;  how  obtaioed  where 
witness  within  jurisdiction  of  court,  940;  how  obtained  if  witnesa  out  of 
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jurisdiclion,  242;   cosli  or,  &c..  215  i  reading,  tie.,  of 
!□  etidenee,  S*i. 

IreUnd,  prtn  of,  whin  piiiiletted  from  arreil,  46S;  l»iilinipl'i  HMificiltlk 
noprivilegBfrom.  470;  ntliaavil  of  debt,  on  judgrncDt  of,  19<»;  ••flOt 
of  ■Itorncy  on  Iriih  judgment,  6S7  ;  aiGiUvilor  debt  iworn  t)itn,flfc^< 
propcnr  in.  not  sufficienl  fai  bail  to  }ii«diy,'  5U9:  nodCf  aflrul.  <Ail> 
defenduitnsidn  then,  20(1;  dunigei  io  uHoiion  irUh  JadgmB»N> 
bond.SSli  wrorfromconruor,  342. 
Iireguluity,  leiling  a>ide  ptoceedingi  for. 
/■  whal  nurf. 

Where  prevloui  npcHBiry  procerding  hu  br«ii  omitted.  IMl. 

Where  proceeding  ii  loo  aoon  ur  too  tale,  lolj. 

Wh^re  il  a  inrormil,  or  not  doiw  m  ihe  inannrt  prueriM  bjF"^ 
tlceofoouct,  104.1. 

Where  not  iiarrinted  by  the  other  proeeeititigi  in  the  c*iUT,  IDM 

Settiijgaiide  proceediogi  agaiiwl  iherifTfar,  56t. 

The  like  u  to  proeeeditigs  on  bail-boud,  564. 

The  like,  u  to  eiecuiion  lued  vat  pandh]|*  emr,  359. 

Diiiinction  bolween  an  irtegaltiitjr  md  a  aalhty,  1941. 
HpbiH  aiMe.  1046  ;  iffidaTil  for,  10447  Tnli?  ni*i  tar,  1044. 
tlnlief  *f  molinu  md  itay  i^proaiiiigt,  1049. 
In  wAhI  lime  Iht  npplleiaiitn  vhuI  bt  made,  awl  ta^en  wahtd. 

Io«t»nc«  of  effect  of  R.  H.,2  W.  4,  r.  33,  a«  lo  time  of  D«kil1g»^ 
plication,  and  how  irreg\llarit7  maj  be  waived.  1048. 

No  waiver  unless  witli  knowledge  of  irrefCuUriijr,  I04li. 

N(i  waiver  nhere  proFcedijig  a  oullil;,  1049. 
Sitiut/er  nUapflfhig  ia  litu,  lOiS. 
C<mfmng  intgHlarilg,  1050. 

Cull,  &c.,  1050;  modeofenlbieii^pajmetit  af  eoata,  12M. 
Ttrmt  of  brimglHg  no  aelUm,  1091. 
lisuable  plea,  whal  ia,  let;  ■igningjndgmenl  for  want  ot  166;  tnmi  of  pltid- 
ing  itanably,  when  impoied,  on  order  for  partjcnlara,  &c.,  1S12. 

kanirf.  ingtueral,  199. 

In  LancaBler  or  Dnrhairf,  SDO. 
Entr;  of  pleadings  in,  SM. 
Return  day  of  venire  faoiai  in,  IM, 
Entry  ofcontinaancei  in,  aboliahed,  !00. 

Soggestiona  in,  of  JBlerCat  a(  abeiiff,  and  airaid  of  *arife  (s  cmMcr, 
8ic.,20O. 

in  local  actioni,  when  venire  diaaced  fn  cMvenicDte, 

>M. 
where  venue  changed  for  aa  iinpartia]  trial.  Ml. 
where  venue  chained  from  town  eorpotale  to  adjoining 

county,  201. 
where  venire  doe*  natron,  and  It  nrWdcd  to  odghbonrinf 

county,  201. 
whera  venire  awarded  out  of  commoa  count.  Ml. 
of  death  of  patty,  20 1 . 
of  breachei  in  debt  on  bond,  SH,  7>B. 
Suggetlion,  how  entered,  103. 
Indonement  of  notice  of  trial  on,  SOI. 
irien  Iht  U(M  may  be  made  ap,  302. 
Bf  lekam  le  be  made  up,  303. 
WhtJi  aad  Am  In  be  dtUptrid,  &c,  203. 
D^iclht  or  Inegalar  itne,  203 ;  amendintM  0$  ttl7. 
Sinking  oaf  liaeOifrr,  owl  dtmmrrbig,  204. 
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«ae,  in  general,  {cind%nutd\ 

EtUry  rf  utu€  om  roU,  204. 
iBue  in  debt  on  bond,  within  8  ft  9  W.  3,  c.  11,  7S8. 
mvte  in  ejectment,  757,  781,  785. 
iBue  in  f«|tlevin,  806i 
MiM  in  amre  facias,  886. 

in  •rror  coram  nobis,  303. 
feigned,  644.    See  "  Feigned  leeme,** 
isoe  money,  payment  of  abolished,  203. 
isues  from  distringas,  how  disposed  of,  133;  in  replerin,  how  to  proceed  as 

to,  797. 
eofiuls,  sututes  of,  1116,  1 122,  &c ;  error  lies  not  for  defect  cored  by,  846. 
oinder  in  error,  372  ;  in  demurrer,  660. 

oint  tenants,  8cc.,  serrice  of  declaration  in  qectment  on,  738;  consent  rule 
in  ejectment  by  one  against  another,  750;  stajring  proceedings  in  action 
after  judgment  against  one  of  several  joint  wrung-doers,  &c.,  993. 
onmals  of  bouses  of  pazliament,  how  proved,  219. 
ndges  of  the  Courts. 

Their  privileges  of  suit,  6. 
Their  power  to  make  general  rules,  6. 
Their  attendance  at  Nisi  Prins  and  at  assizes,  98. 
Juri^otion  of,  and  attendance  at  chambers,  7,  99;  orders  of,  gene- 
rally,  on  summonses,  1 198  ;  power  to  give  costs  at  chambers, 
1050,  1051, 1202;  order  of,  how  proved,  220. 
Cannot  be  held  to  bail,  467< 
Exempt  from  being  jurors,  303. 
Arrangement  as  to  their  sittings,  &c.,  94. 
Summing  up  o^  280. 

Misdirection,  &c,  of,  a  ground  for  new  trial,  1086. 
Amendment  of  verdict  by  notes  of,  1131. 
Testing  of  writs  in  name  of,  517,  109. 
udgment,  action  on,  when  defendant  cannot  be  held  to  bail  in,  482  ;  affidavit 
of  debt,  on  Irish  judgment,  490 ;  action  on,  pending  error,  360  ;  staying 
proceedinc^  on  payment  of  real  debt  on,  984;   damages  in,  321 ;  writ  of 
inquiry  on  judgment  by  default  in,  710  ;  costs  in  action  on,  1141. 
Judgment  on  verdict,  and  in  general. 

Time  and  mode  of  signing  and  entering  it, 

Taxation  of  costf,  334,  1162;  and  see  **  Cost*:"  waiving  costs,  334 ; 
attending  taxation  waives  irregularity,  334. 
When  complete,  334. 

In  what  time  signed,  where  no  certifiaUe  for  immedioie  execution,  330; 
how  prevented  by  motion  for  new  trial,  &c.,  331;  term's  notice  of 
signing  it  unnecessary,  331. 
In  what  time  signed  where  judge  certifies  for  immediate  execution,  331  ; 
«aoh  judgipent  may  be  entered  and  recorded  in  vacation,  332 ;  stav- 
ing such  judgment  and  execution,  and  new  trial,  &c.,  332 ;  rule  tor 
judgment  necessary,  332. 
fVhen  signe({,qf^  trial,  before  sherif,  4^*  ^3* 
How  signed,  333. 
Form  of       ,  ,.  ,. 

On  verdict  for  plaintiff,  334. 

On  verdict  <for  defendant,  335:1 

Miscalculation  of  damages,  335« 

Capiatur  pro  fine  or  misericordia  in,  335. 

Entry  of  costs  in,  336. 

Of  what  day  to  be  entered  of  record,  336. 

How  entered,  336,  338. 

No  entry  of  continuance  in,  336. 

No  entry  of  warrants  in,  337. 
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JndgrarDl  on  Tcrdicl  ind  in  gEnenl,  IcamliautJ).  1 

Ho- entered,  &t,  337.  ' 

RuJesu  Id  briiifiag  and  docketdng,  137. 
Entering  Duac  pro  iuoc.  338. 

No  eMxy  priar  la  Niit  Fciut  noord  or  judgment  roll,  33S. 
Atandmnt  af.  338,  113S. 
DackiUmg  of,  uiidf  ^ /f  5  IF.  i  M.  c.  SO- 

No  judgmenl.  deCRe,  &c.,  to  tSeet  reil   atstr,  ijllier*i»  *« " 

before  (he  act.  nuli]  regiiured,  339. 
No  jodtpncDti  to  be  heieiftci  docketud,  uoder  th*  proniiona  af  It 

5W.ftM.,340. 
JudgmcDI  already  docktlled  rou»t  alu  be  regi«l»red,  MO.  j 

The  date  wbeo  memorandum  of  judgnwnl  it  left  to  be  eniiotiU»il 
book,  340.  I 

JodgmenlToid  after  £>e  jean  from  tDtrr.tmleurcgittemlirmlhlWJ 
Jadgnienta  Cliough  ngiileied,  Dot  In  affect  purchiten  or  ini>i1|[«(iV 
Tiihuut  notice,  more  cxteasivrlj  than  judgraenta  miiiM  hiikunn 
hue  doae,340. 
Not  10  retive  judgnienW  »Ire«dj  eiliiiguiibed  or  barrtd,  340. 
When  and  how  to  be  regiitcred  in  Middleaei  orroHuhin,  HI. 
Stlalia*  and  Effiet  ^. 
Generally,  341. 
.^1  to  freehold  prapenj,  34 1. 
As  tuchatleli,  341. 
Inlliecaie  of  i  charge  on  public  sIocIe,  or  aharea  in  a  etnnp*D7.U3. 

A  charge  od  real  prapertjr,  141. 
Statute  of  1  &  2  VicL  c.  1 10,  *.  13,  ■■  to,  3M. 
Charge  not  la  be  eufotced  till  after  expintioo  of  a  jobt,  341. 
Proviso  a>  to  parchaaen,  (to.,  343. 
Should  be  regiitered,  bow,  343,  33). 

A  charge  on  public  atock  and  ihara  in  companiea,  by  rmlii  (f  a 
judge,  343  ;  order  of  judge  to  be  maie  in  firat  iiuluica  ex  putEi 
and,  on  notice  to  the  bank  or  company,  ta  oparate  a  ■  dii- 
tiingai,  343  ;  order  may  be  diaehuged  or  variad,  3Mi    wliit 
cue  within  Ihia  KCtion  344 ;  application  how  made,  3t4. 
Intereit  on,  344:  where  writ  of  wnv  bnnght,  ITS. 
Ca.  Sa.  a  wutct  of  charge!  ur  Miearitiea  not  realiMd,  S44,  4U. 
Decreei,  rulea,  andordcn  for  manej  baxe  the  cdect  of  JBdgment^ 
34S.     Sii  "  Moliom  and  Raltt." 
Judgmeoti,  aelting  off  eoatt,  Sc. 

Setting  off  judgmeati  of  auiwiior  ooaita,  4£T;  inata  of  aaoceaa&l  defeod- 
ani,  438 :  the  proceeding*  need  not  be  between  the  aame  pattiei.  Hi; 
judgment  aetoSmuatbain  eaae  at  the  lime,  4S(I;  Bttomey'a  lieu  oa, 
4S»,  88,     Stt  "  Jllarmia." 
Setting  offinteclocoloTT  co*ti  and  moniea,  459. 

Setting  olT  coati  in  other  cuei,  460;  in  eqoi^.  46C;  of  award,  4M;  in 
lord  major'*  court,  460  ;  of  iadietmeat,  460, 
Judgment  on  plea  in  abatement,  ftc,  «SS. 

Judmitut  on  demurrer,  685;  interlocutory  or  final,  how  to  proceed  oo,  66«i 
tiow  entered,  Sic.,  6S6;  auggeating  bnacbea  in  debt  on  bond  after,  6<6; 

jUrf™""""  nuUiel  record.  670.     Sn  "  Nnl  Oat  lUctrd." 

JuSS^".  ""  '*«°""'.  «4.     S^  ••  Ogmmt.- 

J»d|Sent  by  de^ul  °^  "'°""''*  '^''     **  "  '*'"™^  ^  -<t*-~»-" 

nart  «>"■"■"' f'P'"-  "'■  "^=  d«fi«ult  ai  triaj,  700:  debnit  a.  .. 
WW  Jiigtaeut,  «Vnv.DM,l<wtttat,  or  final,  701. 
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Jadgment  by  default,  (emtinued). 

When  signed,  701,  165,  197,  198. 

Howsigned,  702 ;  entry ofnuncpro  tunc,  70S ;  continaancef  nnneeeuary,  702 
Cotis,  702.    Set  **  Cotts." 
Execution  after,  703. 

SetHmg  atide  or  wateitig  irregular  Judgment,  703. 
Setting  ettide  regular  judgment  en  terme,  705. 
Judgment  of  nonprot,  1 052.    See  "  NanpreM.** 

Jadgment  as  in  caae  of  nonsuit,  1070.    See  **  Nmuuit,  Judgment  as  in  ease  of" 
Judgment  non  obstante  Teredicto,  1108;  costs  on,  1109. 
Jadgment  in  ejectment,  against  casual  ejector,  745,  775,  780;  setting  it  aside, 

756;  after  verdict,  763,  782. 
Jndgoient  in  replerin,  799,  804. 
Jadgment  in  scire  fiicias,  S36.    See  **  Scire  Facias" 
Jadgment  in  actions  against  prisoners,  when  to  proceed  to,  &c,  855. 
Jadgment  in  actions  against  executors  or  administrators,  880;  against  heir  on 

bond,  ftc,  of  ancestor,  886. 
Jadgment  in  error,  376,  384,  888. 
Judgment  upon  a  demurrer  to  evidence,  310. 
Judgment  de  metioribus  damnis,  323. 
Judgment  after  an  award,  1260. 
Judgment,  reviving  of,  by  scire  fadas,  817,  &c. 
Judgment,  arrest  of,  motion  &c.  for,  1110. 
Judgment  of  court  baron,  how  proved,  222. 
Judgment  paper,  not  evidence,  217. 

Judgment  recovered,  when  plea  of,  not  issuable,  163;  note  in  margin  of  plea, 
&c,  169;  when  plaintiff  may  sign  judgment  on,  169;   staying  action, 
after  remedy  against  one  of  several  wrong-doers,  &c,  993 ;  plea  of,  by  ex- 
ecutor, puis  darrein  continuance,  &c,  880,  300;  plea  of,  by  executor, 
when  prevented,  1 62. 
Jormt  of  affidavit,  1213;  erasure,  &c.,  in,  1214. 
Jurata  in  Nisi  Prius  record,  247. 
Jorisdiction  of  the  courts. 
In  what  actions,  1. 
By  what  process  commenced,  2. 
As  courts  of  appeal,  3. 

of  courts  at  Westminster  extended  to  Chester  and  Wales,  3. 
Jurisdiction,  proceedings  upon  plea  to  the,  654;  affidavit  on  plea  of  nonjoinder 

of  defendant,  must  state  him  to  be  in  jurisdiction  of  court,  651. 
Jurors. 

Who  may  be. 

Who  exempt  from  serving,  303. 
Qualifications,  304,  305. 
How  punished  for  non-attendance ,  305. 
Challenges, 

What,  305. 

To  the  array,  305;  causes  of  principal  challenge  to  the  array,  305; 

challenge  to,  for  favour,  306 ;  in  special  jury  cause,  306. 
To  the  polls,  306 ;  principal  challenges  to,  306;  propter  honoris  re- 
spectum,  306 ;  for  defect  in  proper^,  person,  or  description, 
306 ;  wrong  name,  307;  for  partiality  or  bias,  307;  for  crime, 
308 ;  challenge  to  the  polls  for  favour,  308. 
When  and  how  to  be  made,  308. 

How  tried*  309;  to  the  array,  309;  proceedings  of  amy  quashed, 
309;  of  challenges  to  the  poll  to  favour,  309;  principal,  309; 
juror  may  be  examined,  309;  result  of  trial  of,  309;  miscon- 
duct, &c.,  of,  new  trial  for,  1089,  1091. 
Jury  de  medietate  linguae,  305,  303. 
Jury  de  ventre  inspiciendo,  303,  307. 


U«2  tm4a. 

Jmj  b  Iiial4  (t  br.  HI. 

Wimi  ir  ii,  319 ;  br  trial  u  Wr,  X49;  £bc  dial  M  Nis  Tpia.  ft*. 
rmnltrimL  tSO:  *i»rf«l  of,  150;  S>oa  «f.  MB;  W*l£   urf  n«^  «. 
SMi  4(fF«oi«.9SI.  '  .  .„.    , 

i  law  a^  ittam  iij  el,  M)>*H 

^lln. 


»«•> 


.(.»ii 


le  tUmi*  MO.  W- 


r.lS*. 


fof  IB  nrlrriD.  M3:  Dukiag  anae  a*  ■  •pwiJ  JWJ.  jw,  »;■ 
aw4e  of  pnCRJiac  M  Unb  ipMisl  i«ir.  3**:  '*"*'  ,. '"^ 
tSi;  (pnljarj  pnecM,  liS;  JwriTi  uprtMt  et  ^^f^H.^^ 
pnttt^agt  nhert  tpceial  JBi«n  iMke  dfbull,  Hi  :  mil**  ■* 
^■.    .......    .  ,.---. «.. 


<  he  j»tite  of  p««»,  4«:  .afc-it  ta  Wi  »  W 
c&n,   19»-,  proor  of  eoowictfoo.   >c,  <<  »Hi 

jMliew^ftc^  atianM;  ma;  (M  oot,  fte..  ihwigk  not  eertiSert^  i*,  Mi»* 
wiihias  W.  4.  e.».  Its,  n.  (c):  writ  of  pooe.  On  notx tt imn'iH^ 


n-"pon-Holl,  directioii  of  nita  to,  SO». 


hmait  i^udM  Urn,  5U:  ex- 
■nmc  bail  to  ilieiiC  S<T;  i> 
Sue  to  ttial  or  iodcBmt,  ftc 


"-"■■wg  jmy.  new  trial  »  cue  irf;  10«. 
"eiM».  when  attomcj  lUUe  fiir,  58,  M;  in 

to  bring  id  body,  »S3:  in  moTTK  for  >l 

o^O"  to  bail  .iiTcd  by  laebo,  i87 

OMIanng  agaiiut  piiMnFT,  Sjl:  ■ 

•j^oat  piiaoDer,   MB,  et4 ;    In  pnie«!itui|t 

j^^^  ^m-,  «,ti^  n«x»^  after,  «  "  r™'.  JVw«. 

«^don   W,™"'  U.  ™n™  writ,  S50;  rean™!  rf  c«.e  &««. 
....     ."-tenant      -"="  "  »— -  "  ^,rt.„,."  -  K^w,     - 
H:   bT  vritAf «.»««» 


•*■.  *43. 


ajmjgmeut,  341;  by  « 
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Land-tax,  attorney  caDnot  be  commissioner  of,  48 ;  proof  by  entries  in  books 

of,  230.  ^    I  ' 

Larceny,  attprney,i^?iyi^te4  9f.^?..   „,.    ,,.  -r    »,  ..  u.v»- 

Leas^  aale  pT,  itnjier  a  ^^fa.^'427;  %^  Ii^  of  jqo4>|  leased,  431;  xetttndiog, 
'ft<L,' an  elegit,' 443;  in  ejectment,  770;  of  ffapefty  of  oatlaw'jiter  out- 

L^feSee  ibf  life,  wnt  oferror  by,  $48;  sale  of  int^rent  ^^  un^r.fi.  &14  427. 
Ldtjten  of  a4mini8tra^on,pjoof  9^.^21^       '     .«   \  ' 

cktefs 'latent,' now  proved,  210 ;  sip^a  facias  to  cepe^,  828. . .         •  v.  A« 

n.  fadai^  genfral.lyi  41 Q;  qow'supersede^.  by  elegit,  448. 

H  fapias  upon  ooilawry,  932,448. 

I, ^n^ccTesiastical  Courtt  bow  proved!^  ^\\  in  Court  of  Admiralty,  how 
!Vti^v?d,  221  s  change  of  v^jue  )o  actloi^forr  d^B ;  putdng  off  trial  in  case 

^^iii^^z,     ... 

fSbedyt  direction  and  execution  of  writs  in,  508. 
Libenim  tenementum,  plea  of,  n^  not  be^  fignj^.JA.Q.  B.^  171. 
Lichfield,  direction  of  writs  to,  500.  \..'-   \    ^- 

Lien,  of  officers  of  court  for  fees,  8;  of  an  ^ttor^keyn  86,;  of  an  agent,  46;  plea 
off  18d;  party  having  seized  same  goods  in,  ,f fecu,tion, .  waivM  UeBg  432 ; 
Buing  on  judgment  no  waiver  of  lien  on,  3^«>    ..•  '        >  '   ^ 

Limitations,  statute  of.  •     •        1  ..       .< 

Plea  of,  is  issuable,  163.  . ,  <     •    ■ 

How  far  payment  into  court  prevent^op^f^O^,  of,  OQOl.. 
In  ejectment,  731.      .^  >       :  .!  «  ai  :      '    - 

In  actions  against  justices  of  peace,  bmceln  of  ou^tonM  and  exeite,  910. 
In  actions  by  executors,  874;  in  actions  againak  executors,  877.   . '  \ 
On  writs  of  error,  346.  .1 

Entry  of  process  on  roll  to  save  statu^te^Qf^  9^2  ; .  deciaiona  on  theeladtute 
as  to,  922sr.on  proceedipgs  by.  writ  of  sum  moos,  923;  prooeediogs  by 

'«  \     "    c*P;a«  under  2  W.  4,  c.  39,  925;  In  inferior  court,  925. 

la^oln,  diri^ction  of  writsto,  509. 

Lf)c(a!dated  damages,  affidavit  to  hold  to  bail  for,  482 ;  when  recoverable,  320; 
interest  in  errpr  on  judgiQent.  on,  378. 

List  of  ckiisfis  for' trial,  265;  court  in  banc  have  no  jurisdiction  over,  265; 

'  ^'  marshal  must  not  insert  cause  in,  when  distringas  not  re>sealed«  262 ;  of 
special  jurors,  254;  of  prisoners  supersedei^hle,  865.    '        ,;       >•.   - 

Local  actions,  award  of  venire  into  a  different  county,  1170,  305;  change  of 
venue  in,  957,  960.  ^] 

Lodgers,  not  sufficient  bail,  599. 

Log-book,  inspection  of,  refused,  1024.  ,^V'      >.      ^ 

London,  direction  of  writs  to,  509;  miadc^matioi}  .ijQ  direction,  510  jinoi. trial 
at  bar  in,  262  ;  error  from  the  cpq^tf.p^ 3A)^r... ..  ,         •  <  ;  .>«. 

Lords,  error  to  the  House  of,  SSt,  389;  tee  "ilrror;'' judgment  of  House  of, 
how  proved,  218;  journal  of,  219. 

Lords'  Act,  proceedings  by  and  against  prisoners  under,  871. 

Loss  of  trial,  what  is,  &c,  569;  proof  of  lost  deed,  &c.,  229;  inspection  in  case 
of,  1025;  amendment  of  lost  post^^  329, 1132;  amendment  of  loot  jodg- 
ment  rolV  338, 113.2 1  reforenqe  to.poioputa  on  lost  bill,  721.  i 

tiots,  Jiiry 'giv4n^  verdict  by,  void,  287 ;  sppointuig  umpire  by,  bad,  1234^ 

Lvfi^y,aiIorney*s  bill  for  business  iHi.  how  taxable^  70;  excuse  for  not  bring- 
ing in  j|io4y^,  555;  teturn,  pf»  tq  capias,  655,  551 ;  witness  beoomiog  lu- 
^'  naud,^  zi^;  ijo  ground  for  granting  further  time  to  render  principal*  623. 

Lunatics, '9d9.    See  "  Idio^:* 


•  11 


Juuxm  ?D 


LX 


^i^'TtteacK.  v3ac  :^ 
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Mesne  profitt,  action  for,  (emUimied). 

Action  pending  error,  787. 

Cotta  in,  787. 

Other  pioceedings  as  to,  787. 
Middlesex,  registry  of  judgment,  to  bnid  lands  in,  341. 
Military  officers,  &c.,  privilege  of,  from  being  held  to  bail,  475. 
Militia,  attorney  not  privileged  from  serving  in,  47. 
Minute-book  of  Hou^e  of  Lords,  proof  by,  218 ;  of  parliament,  proof  by,  919 ; 

of  proceedings  at  sessions,  proof  by,  318 ;  of  derk  of  peace,  318 ;  minute 

of  verdict  by  associate,  1131. 
Miscasting  up  of  damages  in  judgment  does  not  avoid  it,  335 ;  in  postea,  1131. 
Misconduct  of  an  attorney,  how  punished,  60 ;  of  agent  to  attorney,  46 ;  of 

jury,  new  trial,  &c.,  in  case  of,  1089. 
Misdirection  of  judge,  Sict  new  trial  for,  1087, 1104. 
Misericordia,  entry  of,  in  judgment.  335. 
Misjoinder  of  counts,  how  remedied,  324,  325. 
Misnomer,  in  affidavit  of  debt,  485}  in  writ  of  capias,  510,  511;  discharge  of 

person  arrested  by,  511;  plea  in  abatement  for,  not  allowed,  104,  652; 

^summons  to  amend,  511,  104 ;  execution  in  case  of  misnomer,  450 ;  in 
..  commencement  of  plea,  167;  in  judgment,  &c.,  on  warrant  of  attorney, 

698 ;  in  writ  of  error,  353 1  new  trial  where  a  juror  sworn  by  wrong  name, 

&c.,  1089. 
Misprision  of  clerks,  1115,  &c 

Mitigation  of  damages,  what  may  be  taken  into  consideration  in,  325,  326. 
Mittimus  to  a  county  palatine,  award  of,  in  Sasne,  200 ;  the  like  in  the  Nisi 

Prius  record,  247;  how  sued  out,  &c.,  247. 
Mixed  actions,  Court  of  Q.  B.  has  n  ojnrisdicdon  in  great  part  of,  I ;  damages 

in,  322. 
Money  had  and  received,  &a  when  attorney  liable  for,  64 ;  remedy  for,  after 

over-payment  of  his  bill,  71;  attorney's  bill  for  money  lent,  when  must 

be  delivered,  71;  statement  of,  in  affidavit  to  hold  to  bail,  488;  affidavit 

to  hold  to  bsil  for  money  lent,  paid,  or  had  and  received,  488,  489;  when 

a  defendant  may  sue  for  contribution,  323,  417. 
Money,  when  seizable  in  execution,  427. 
Money,  payment  of,  into  court,  969 ;  tee  "Payment  iff  Money  into  Court  ;*' 

payment  of,  to  sheriff,  614.     See  **DejtoeU  unih  Sheriffi" 
Month,  calculation  of,  75,  93,  549,  160,  161. 
Mortgage,  reference  to  compute  in  action  on,  709,  721;  staying  proceedings 

in  ejectment,  or  on  bond  for,  on  paying  arrears,  &o.,  755, 984;  interest  on 

judgment  in  error  on  contract  for,  378 ;  sale  of  equity  of  redemption  on 

fi.  fa.,  427;  the  like  of  goods,  &c,  mortgaged,  431;  mortgagee  admitted 

to  defend  in  ejectment,  752. 
Motions  and  rules  generally,  1 184.     See  **  Rulet  and  Moiwnt,** 
Multiplicity  of  actions  on  bail-bond,  562;  on  recognisance  of  bail,  641. 
Mutiny  acts,  regulations  in,  as  to  actions  against  soldiers,  &c.,  475. 
Mystery,  sUtement  of,  in  affidavit,  485;  in  writ,  106,  515. 


N. 

Names  of  parties,  statement  of,  in  affidavit  to  hold  to  bail,  485 ;  statement  of, 
in  writ,  103,  129;  statement  of  initials,  103,  129;  consequences  of  mis- 
nomer in,  104;  how  misnomer  waived,  104;  mis-statement  of,  in  com- 
mencement of  plea,  does  not  make  it  a  nullity,  166;  statement  of,  in  writ 
of  error,  356. 

Names  of  bail  in  bail-piece,  578. 

Navy  officers,  &c.,  privilege  of,  from  arrest,  &c.,  474. 

Negative  of  tender  in  affidarit  to  hold  to  bail,  495. 

Negligence,  attorney's  liability  for,  62;  punishment  of,  64 1  liable  for  acts  of 
agent,  45;  when  a  defence  to  his  bill,  84$  of  sheriff  in  serving  writ,  534; 
in  suffering  escape,  &c.,  543;  change  of  venue  in  aetion  for,  959. 


Ne  redpiilut 

92:  lo  prewD 

ciuu  being  Iried,  209, 

59i  n 

lice  of  Kill  ifW, 

209,311 

Ne  unquei  ei 

ecutoT.&c.pl 

4  af,  need  nal  be  ligaed.   ITl ; 

plMdioK 

ftc,  879. 

SemUuv« 

■ri  pro  esdem 

Muai,  intiiin  of,  476. 

N«*  utignm 

Qt.ltl7,    CO.I. 

incauor,  1144. 

Newculle-up 

on-Tpie.  direr 

ion  or  wriU  (0.  SOS. 

N«*>p>pen, 

[.*38 

New  Tri.l. 

WAal  and  vloi  propr/  r 

rmfd;/.  1088. 

Cam  in  which  it  wi/'  be  granttd.  1086.  | 

Miilake,  &c.,  of  judge,  1086;  miadlrectiaii,  IDST  ;  impnipetdiKharp 
orjury,  1087:  wrong  aonsuil,  lOSTi  wrong  idmiaunn  «  tqH> 
tion  of  evidence,  1088;  wbere  objection  hii  been  waived,  amM 
iwKd  tl  Niii  Frius,  lOSS  ;  wbere  there  ii  m  bill  of  exctpllHI, 
1089. 

Default  or  mincondact  of  officer  of  court,  1089. 

Default  or  miscotidiiet  of  jury,  1089i  where  »wom  bir  wroogmm, 
I0B9;  where  rerdicl  igunM  evidenee,  1089;  iiherc  endesa 
conflieling,  1090;  where  dainggu  eXMuife.  1090;  nbcit  b- 
mtget  loo  ■null,  1091;  miKOdducl  in  jurj,  1091. 

Absence,  Src  of  csuniel  or  attorney,  1092. 

Default  or  miwanduci  of  oppocite  party,  1092;  imprppcTt]>  n- 
floencing  jury,  lOOS;  miileading  or  taking  bj  lurpnK  tbc 
opposite  party,  1092i  tthere  no  notiee  of  trial  giieo,  IIH3. 

Default  or  misconduct  of  witneaae*,  IOS3i  n  on -attendance  of.  IWI; 
perjury  of,  10S3;  miitike  of,  1094;  incooipetencv  of,  1094. 

DiBCOvery  of  new  evidmce,  Sic,  after  trial,  1094;  defence  not  i*l 
np  It  trial,  1095. 

Error  in  pleading,  variance,  &c.,  1D9S;  defect  in  speeia]  cue,  1091. 

Where  one  of  aeireral  ia>uet,  8tc.,  haa  been  vmngly  decided,  lOtt. 

Where  action  or  defence  ia  trifling'or  (eutioDa,  1096;  pleainikte- 
inent  ot  defence  not  on  merita,  1097. 

Where  •  previoua  new  trial,  1097. 

Wbeie  IraTe  haa  been  reaerred  to  eater  ■  nonmit  ot  reidlet,  lOII. 

After  writ  of  trial  or  inquiry  before  iheriff,  1098, 

In  penal  actiona.  1098. 

Id  qecltnent,  1008. 

In  teplerin,  1098. 
Mtdt  i^ablaaiing  new  trial. 

In  what  conrt,  1098. 

By  wham  applied  for,  1090. 

Motion  and  rote  for,  1099. 

At  what  lime  to  be  made,  1 099. 

Not  after  motion  in  arreit  of  judgment,  1 100. 

Not  after  error,  &c,  brought,  1101. 

After  certiacate  for  imniedtale  execution,  1101. 

Second  motion  on  freah  pointa,  1101. 

AffidaTitain  luppoit  of,  1101. 

When  put  in  new  trial  papers,  or  merely  aaa  rule,  1101. 

Ruleniai,  bow  drawn  up,  and  bnughl  onlbl  ugnmanl,  ftc,  1111. 

The  aigument,  &c.,  1 102. 

What  lermi  impoaed.  1102. 

Amendment  after  trial,  llOS,  IIS6. 

Proceeding*  on  rule  abaolule,  1103. 

The  like  on  rule  diichai^ed,  1 103. 
Thtnta  IriaL 

When  ID  uke  place,  1103. 

Niai  Prioa  record,  &e.,  1103- 

Bikttj  OQ ncord  after,  IIOI. 
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New  trial,  (eomiinued). 

Trial  b^  proviso,  1103. 
The  coitt. 

in  case  of  misdirection,  1104. 
in  case  of  misconducl,  &c.,.  of  Jury,  1104. 
in  case  of  fraud  or  surprise,  1 104. 
on  new  ground,  1104. 

where  new  trial  granted  without  mention  of  costs,  1104. 
where  costs  are  ordered  to  abide  event,  1 105. 
double  costs  of  first  trial,  1 106. 
recovery,  &c.,  of  costs  of  first  trial,  1106. 
amount  of,  &c.,  1106. 
Fenire  de  novo,  1106. 
Nient  dedire,  201. 
Nightt  arrest  may  be  made  in,  531;  writ  of  execution  may  be  executed  in, 

408;  writ  may  be  served  in,  1 14. 
Nihil,  return  of,  to  scire  facias,  830,  639,  640;  not  countenanced,  833;  leaive 

necessary  to  sign  judgment  on,  S33. 
Nil  capiat  per  breve,  judgment  of,  for  defendant  on  demurrer,  666. 
Nil  debet,  plea  of,  abolished,  186;  when  plaintiff*  may  sign  judgment  on,  166. 
Nil  didt,  judgment  by,  700. 
Nisi  Prius,  meaning  of,  346;  sittings  at,  103. 
Nisi  Prius  record,  generally. 

fVhat  and  form  ^,246;  how  made  up,  246;  when  action  tried  in  Lan- 
caster or  Durham,  200,  247;  date  of  pleading,  247. 
Wktn  and  kow  sealed  and  patsed,  247;  in  Lancaster  or  Durham,  247; 
when  to  be  sealed  in  town  causes,  247;  when  in  country  causes,  247; 
re- passing  when  cause  stands  over  unnecessary,  248;  amending 
distringas  &c..  248 ;  re- sealing,  248;  costs  of  passing,  248;  fees  of,  248. 
Variance  between  Record  and  Issue,  248. 

When    amended,  249;  amendment  of   clause  of    Nisi  Prius  and  dis- 
tringas, where  cause  stands  over,  248;  amendment  by  judge,  246; 
variance  in  matters  stated  in  record,  and  those  proved,  280. 
Nisi  Prius  record,  in  ejectment,  757,  785. 

Nisi  Prius  record,  in  error  coram  nobis,  394;  the  like,  in  feigned  issues,  646. 
NoUe  prosequi. 

what  it  is,  1081. 

to  the  whole  declaration,  &c.,  1081. 
to  some  of  several  counts,  &c.,  1081. 
to  part  of  a  count,  1082. 
as  to  some  of  several  defendants,  1082. 
how  entered,  1083. 
cost^on,  1083. 
retraxit,  1084. 
Nominal  defendant,  where  party  who  defends  ejectment  in  name  of,  made 

liable  to  costs,  763. 
Non  assumpsit,  when  to  be  pleaded,  185;  what  pleas  amount   to,  188;  if 

pleaded  in  debt,  plaintifiTmay  sign  judgment,  166. 
Non  est  fitctum,  when  to  be  pleaded,  186;  its  effect  on  the  proofs,  186. 
Non  est  inventus,  return  or  on  capias,  551;  on  ca.  sa.,  454;  to  writ  of  dis- 
tringas, 131. 
Non-joinder,  plea  of  generally,  651,  see  **  Abatement;**  affidavit  on  must  state 
defendant's  residence,  &c.,  651;  time  allowed  to  plead  it,  653;  plaintiff 
may  reply  bankruptcy,  &c.,  651;   on  subsequent  action   after  plea  of 
plaintiff  may  have  verdict  against  one  defendant,  652;  form  of  declara- 
tion in  such  a  case,  652. 
Non  obstante  veredicto,  judgment  oC 

what  and  in  what  cases  granted,  1108. 
the  motion,  argument,  and  rule  &c.,  for,  1 108. 
writ  of  inquiry  on,  1108. 
TOL.  n.  H  H 
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NoQ  ottrsnle  tet«diclo,  jodgroenl  of,  (amlifutd). 
CMtlDII,  1109. 

NsnpKi,  jurlKtiienl  of.  • 

What.  I0J2. 

/■r  not  diclaring,  1033;  when  ■»([>!  deTendanlA  lOfS:  after oodMj; 

10^3:  in  replevin,  IDSS)  after  remova]  iniin  iitfetiaT  cddtI,  ISUi 

wbca  defeailtul  may  atpi  it,  1053;  withia  *bat  tiaw,  lOM. 

f«r  HOf  rtpiging,  S^.,  1091 1  inij  be  aimed  to  put  of  anil,  1014;  t;H 

or  teireTal  dchndanl*,  lOfii  in  npleiiu.  1(I5S;  in  eJe«Lmnl^ tfli; 

7S2i  where  plea  a  nullitir,  10S5. 

Ftr  UBl  rnlrring  Ikf  itwf.  1099, 

/■  irror,   10S&;    for   nol  trantctibbg  record,   KS,    vheD  delmdul  k 

error  may  >ign,  for  not  utigDiDg  error,  Sit..  SGS. 
1m  atlitr  caK$,  lOSS. 
Ibw  ilfotd,  lOfiS. 

h  whet  eaiti  ifl  aiUf,  10S6:  •lien  reguliu,  lilAfi;  wbrnim^lar.M 
C«»i  iinrf  nteutieii.  ^  1034. 
Pneerd'ng,  q/ltr  II,  10S6. 
Nod  (Uin  iuformalui,  Judgmeat  by,  TOO.  ' 

Nooiuii. 

p  lain  li  If  may  rlecl  lobe  nontuil,  216,  313. 
al  what  time  called  for,  313. 
inwhalcaiei,  313. 
in  trial  by  proTiio,  31*. 
wliete  recorded,  and  leave  nsened  for.  3H. 
ooaU  at),  314. 

Judgment  ai  in  case  of,  314,  ft  a/ra. 
how  let  uide,  and  oa  what  coDditioaii,  S14, 
>«Mttit  in  tjeclmBnt,  759,  IS*. 

Noniult  ia  replevin,  B07.  | 

Nonalul  iu  ici.  fa.  B3S.  1 

Neonill,  judgment  aa  in  cue  of.  1 

In  vhtti  coil,. 

generally,    lOTO;    when  Uiue    dpemtd  to  b;  joined,    1070.  n.(>}i     ] 
where  cauae  haa  been  liken  down   for  trial,  l«71;wh«tlkt 
delay  ia  not  cauaed  by  the  plainlilf,   107!;  where  coMt  lit  i^ 
proceeding  to  trial  have  been  moved  for,  lOIli  not  bnarcd, 
1071. 
iu  town  cautet,  1072. 
in  country  cauMi,  1074. 
in  cauMB  before  the  aheriff,  1074. 
HuMulim,  Rrnle,  ifffidmii,  4v.,  1079;  not  granled  at  chamber*,  107*; 
term')  noiice  utineccuary,  1378;  entry  of  iaiue  aaDeeoaarji,  1071: 
the  rule,  1076;  when  dischai^rd  uu conditionally,  1076;  >her  di>- 
charged    upon  juti   cauae  and  realonable   terma,   1(177;    rule  Ul 
opened  fur  falsehood  in  affidavit,  Sic.  1073;  rule  how  drawn  up,  and 
judgment  aigned,   &c.,   1078)    CData  of  the  day,  wbcD  part  of  the 
rule,  1073. 
Drfaull  a/ltr  pertmplory  UndtrlaHng,  1 079 ;  ealargemeut,  aliachargc,  tci 
of  peremptory  underUking,  1079;  coati  of  enlatgemaw^i'W M>. 
Norwich,  diieoliuna  ol  write  to,  fi09.  ,.       . 

Kol  guilty,  when  to  be  pleadwl,  and  effect  ot,  1ST;  whtt  •^•a  ama«aliIA 

162,  193;  -hen  plea  of,  a  nullity,  1G<I. 
Kole  ofallonance  of  writ  of  error,  3S7. 
Notice,  in  general,  lerrice  of,  37,  52,5791  oo  agenia,  49;  Mmce  OD  Ulont]', 

where  Sit.  S2  ;  time  of  service,  SS. 
Notice  of  ac linn,  againat  juitieea,  &c.,  SIO. 
Notice  of  application  for  admiiiion  m  ■Itomey,  SO. 
Notice  of  aiiomey'i  lien,  87. 

Noiiee  to  v\«aA,  lo^. 
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ice  of  striking  out  similiter  and  demurring,  204. 

lice  of  bail,  in  town,  579;  the  like  in  country  casea,  610;  the  like  in  error, 

358 ;  opposing  bail  for  defect  in,  597. 
Lice  of  exception  to  bail,  in  town,  586 ;  in  the  country,  610. 
tice  of  justification  in  town,  593,  594;  the  like  in  country  caieiy  611 ;  op- 
posing bail  for  defect  in,  598. 
dee  of  time  to  inquire  after  bail,  605. 
tice  of  render  by  bail,  628. 
tice  of  scire  facias,  832,  833,  640. 
tice  of  filing  declaration,  141.' 
>tice  of  levy  under  a  distrin^iras,  129. 
itice  of  set-off,  not  now  admissible,  186.  n.  {k), 

>tice  of  intention  to  dispute  bankniptcy,  901, 903;  amendment  as  to,  1126.' 
>tice  of  inquiry,  714;  on  back  of  joinder  in  demurrer,  661. 
>tice  of  attending  inquiry  by  counsel,  717. 
>tice  of  motion  generally,  1186. 
3tice  to  admit  documents  in  evidence,  213, 213. 
»tice  to  produce  papers,  &c,  224. 
otice  of  trial  at  Nisi  Prius,  205. 
otice  of  trial  by  continuance,  209. 
otice  of  countermand,  210. 
otice  of  term's  notice,  210. 
otice  of  trial,  in  trials  at  bar,  263. 
otice  of  trial  before  sheriff,  295. 
otice  of  trial  to  prisoners,  855. 

otice  of  trial  in  ejectment,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  784. 
otice  of  motion  to  put  off  trial,  1063. 
otice  of  taxation  of  costs,  334. 
otice  of  waiver  of  judgment  by  default,  704. 
otice  of  motion  for  judgment  as  in  case  of  a  nonsuit,  1076. 
otice  of  motion  for  interest  on  judgment  in  error,  378. 
otice  to  quit,  in  what  cases  necessary,  733  ;  proof  of,  228,  229. 
otice  to  compute  principal  and  interest,  &c.,  721. 
otice  to  appear  in  ejectment,  734,  778,  783. 
otice  of  distress,  &c.,  for  rent,  789. 

otice  to  marshal,  &c.,  of  grounds  for  preventing  supersedeas  of  prisoner,  866. 
otice  by  prisoner,  &c.,  under  48  Geo.  3,  c.  123,  s.  1, 869. 
ottiugham,  direction  of  writs  to,  509. 
uisance,  view  in  action  for,  256. 
ful  tiel  record,  proceedings  upon. 

When  a  record  of  the  same  court  is  pleaded,  669. 

Issue,  form  of,  &c.,  6G9 ;  demand  of  term  and  number  on  the  roll, 
669 ;  rule  to  produce  record,  669 ;  notice  by  plaintiff  of  pro- 
duction of,  670. 

The  trial,  670. 

Judgment  on,  &c.,  670 ;  for  plaintiff,  670  ;  for  defendant,  671 ;  entry 
of  proceedings  on  roll,  671. 

Costs  on,  671. 

Execution  on,  671. 

Amendment,  671.  v 

IVhen  a  record  of  another  court  is  pleaded,  672. 

Plea  of  judgment  recovered  in  another  court,  672 ;  marginal  note, 
in  plea  of  number  of  roll,  672. 

Issue,  672. 

Certiorari,  672. 

Trial,  and  subsequent  proceedings,  673,  669,  670. 
^alla  bona,  return  of,  to  fi.  fa.,  419 ;  to  writ  of  distringas,  131. 
[ullity,  distinction  between  null  and  irregular  process,  522;  distinction  between 
nullity  and  irregularity  in  pleading,  167;  when  plaintiff  may  treat  plea 
as,  167 ;  when  he  may  treat  a  plea  in  abatement  as,  665 ;  if  defendant's 

H  H  2 


NullHy,  (cmlinuid). 

ple4,  &G..  Dullilj,  tie  cannot  li^  judfcineat  for  wul  of  replicition, 

13S,  C5S;  of  Hjoinder,  IBS;  of  lanejoiDder,  I9B. 
Number  of  parlUa  in  affidavit  of  debt,  495;  io  writ  of  capiu.  Hi. 
Nunc  pro  tuna,  filing  affidavit  of  eieoution  of  articlei,  !l  ;  eolering  of  jil^ 

meat,  823,  333. 


J 


1 


Oath.     Sec  "  J^davil." 

Onotalei.aeS. 

OfEce  copy,  obtaiaing  an,  to  proTe  priiale  itatute,  SIS. 

(MHccts. 

Immediitc  dIGccti  of  the  eourli,  S. 
Frinlcf^s  nf,  S. 

Summaiy  remedj  for  their  fees,  S,  I2G7.-  lien  far,  «. 
Extra  feel  on  halidnya,  9. 
Extortion  by,  8. 
Their  liolidaya,  S. 
Hourj  of  attendance,  9. 
Lilt  of  officers,  placei  nfolHce,  and  hoan  of  attendance,  10. 
Actions  by  and  againit  generally,  847. 
Officer  of  aherilT,  what  to  pay  when  sheria'  fixed,  372;    how  reimboiMd,  iTli 

may  be  rejected  at  bail,  601 ;  privileged  from  being  juror,  3U. 
Officers  oftbe  Tower,  &e.,  not  privileged  from  arreat,  461. 
Ufficeraof  army  and  navy,  when   privileged  from  arrest,   475;    eiempl  ftoia 

being  jutora,  when,  3D3. 
OfRcen  of  eiciw  and  euatomi.    Stt  "  Cutlamt." 
OmlKu.     See  "  Nm  Omiltat." 
Opening  ml ea,  1194. 
Opinion  of  counael,  attorney  acting  under,  when  not  liable  for  Ignocaoee,  U: 

of  wilneat,  when  adroiisihle,  278. 
Opposing  bail,  SS5  ;  coata  of,  60t. 

Order  of  judge  upon  siitninoaa.     Ste  "  Sitmment  end  Ordrr." 
Order  at  N.  P.,  amendment  of,  11S6. 

Original  writ,  proceedings  hy,  abolished,  3;  except  in  ejeetment,  ftt,  I;  taie 
signed  by  curaiior,  M:    declaration  in  ^ectment,  ftc,  not  to  ndte,!!!; 
otniaaion  oC  words,  "  wheresoever"  &c.,   in  proceeding  by.  Ml  aetirHl, 
735;  issaeand  impatlancea  la,  7SJ;  amendment  of;  IllB, 
Ouster  in  ejectment,  750,  771. 
Outlawry. 

On  ateiH  process. 

what,  and  in  what  eaaes,  92fl. 

who  may  be  outlawed,  9!?. 

writ  and  pnieeaa,  927. 

practical  direcliona  a>  to,  928. 

Erigi  facial,  arit  <^ pnclamaliim,  ^.,  038,  919. 

bow  executed,  929. 

allocatur  exigent,  930. 

exigent  must  be  eiecaled  at  five  auceeaaive  oanita,  939. 

appeirance,  &e.,  930. 

bail  on  exigent,  930. 

judgment  of  ootlawry,  930. 

Capiat  ullagalam,  ^.,  931. 

discharge  from  custody  firom,  931. 

terms  on  which  outlswrr  reversed  by  etmrt  on  moticni,  939. 

dischsrge  in  caae  of  bankruptcy  and  inaolvenej,  Kl. 

Special  capiat  uliagalum,  tec-,  931. 

proceediDgi  to  obtain  aatia^don  out  of  ftaptttj  Miaad,  9S1. 
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Outlawrj,  on  mesne  process,  (eontinued). 

where  amount  does  not  exceed  502.,  933. 
where  it  does,  933 ;  grant  of  debtor^s  lands,  &c.,  933. 
declaration  after  outlawry,  934;  where  several  defendants,  934. 
Om  JlHoi  procegt, 

on  what  process,  934. 
writ  of  proclamation  not  necessary,  935. 
proceedings  on  capias  utlagatum,  935* 
after  error,  935. 
Revertalf  4^.,  of. 

How  effected,  935. 

Reversal  of  on  application  to  the  court  or  judge,  935;  what  terms 
imposed  on  defendant,  936;  at  what  time  applied  for,  937;  by 
whom  applied  for,  937;  form  of  bail  required,  937 ;  practical  pro- 
ceedings to  reverse  an  outlawry  on  mesne  process,  938 ;  super- 
sedeas when  defendant  in  custody,  938;  practical  proceedings  to 
reverse  outlawry  after  final  judgment,  939;  reversal  in  case  of 
insolvency,  939. 
Reversal  by  writ  of  error,  939. 
Costs  on,  939. 
Overplus,  in  execution,  in  ejectment,  768;  under  distress  for  rent,  790. 
Overseer,  attorney  privileged  from  being,  47. 
Oyer  of  deeds,  &c 

what,  and  in  what  cases,  1019. 

does  not  include  inspection,  1019. 

defendant  not  hound  to  plead  without  it,  1020. 

demand  of  when  not  demandable,  1020. 

at  what  time  and  how  demandable,  1020. 

when  granted  and  time  for  pleading  after,  1020. 

bow  granted,  1020. 

refusal  of,  1021. 

proceedings  after  oyer,  1021. 

when  defendant  should  set  out  the  deed  or  not,  1021. 

when  party  who  grants  oyer  may  set  out  the  deed,  1022. 


P. 

Palace,  arrest  cannot  be  made  in,  532;  nor  can  execution,  410. 

Palace  court,  arrest  under  process  of,  532;  removal  of  cause  from,  946,  &c.; 

render  of  bail,  where  cause  removed  from,  624. 
Paper  book  abolished,  202. 

Paper  books  on  argument  of  error,  374,  375;  on  demurrer,  663,  665. 
Paper  days,  95. 

Parish  register,  how  proved,  223. 
Parliament,  members  of,  cannot  be  held  to  bail,  465;  how  discharged  on  arrest, 

465;  bail  of,  discharged,  635;  proof  of  proceedings  in,  219;  dissolution  or 

prorogation  of,  no  a£itement  of  writ  of  error,  355;  bill  /or  business  in, 

when  taxable,  70. 
Parochial  relief,  receiving  of,  ground  for  rejecting  bail,  600. 
Parol,  demurring  not  allowed,  885. 
Parol  evidence,  225,  &c 
Part  of  cause  of  action,  cognovit  for,  676 ;  part  of  warrant  of  attorney  bad,  691 ; 

plea  answering  only  part,  judgment  or  demurrer  on,  167;  nonpros  to 

part  of  suit,  1054;  affidavit  bad  in  part,  494. 
Particulars  of  demand. 

where  there  are  indebitatus  counts,  1028. 

where  there  are  special  counts,  1029. 

in  actions  ex  contractu,  1029. 


Pwtjenknof  dommd,  (mnirimrrf). 
in  action*  ex  delicio,  lOSO. 
in  eject[neD^  103D. 
■t  nil  It  lime,  uid  hom  obtuned,  ID>3. 
on  what  teimi,  and  coiuequence*  ornol  ^ring  lh«in.  1031. 
uoendment  of,  lOS't. 
Tih>.t  erran  in,  are  msteiial,  1037. 
time  for  plEadiag  ifter,  lOilA. 
annexing  of  to  Ihe  record,  1035. 
effect  of  on  Lhe  plesdiags  and  eridencc.  1 1)36. 
paymenU  (pecifically  idniilled  in,  need  ddI  be  pleaded,  IDM. 
proof  confined  by  particolu*,  1036. 
miitakes,  not  misleading,  immaterial,  1037. 
omission  Mben  cured  by  defendant's  etidmee,  1038. 
■pecial  couoU  qoI  affected  by.  1030. 
proof  of  iteini  nmiLWd  from  former  luil,  1039. 
the  pailicuUrs,  hon  prored,  1039. 
pardculan  of  premises  or  bieacliei,  lie.,  in  ejectmcni.  751, 
PamcuJari  of  set-off. 
bowDbUioed,  103S. 
farm  ai;  1034, 

utaexing  of,  to  record,  1035,  iSi.  I 

'  Particalan  otoi^eeXion  to  a  patent,  171.  I 

Parlin  to  suit,  when  privileged  from  arrest,  469.  I 

Parlneni,  delivery  of  attorney's  tdlt  (o,  74i  execution  against,  431;  onto) 
them  iigning  a  cognovit,  or  wamnl  of  attorney,  GTi,  68!:  jut^mtiilai, 
flDOi  bringing  action  without  consent  of  other,  996,  7£S. 
Paaiiug  of  record  of  Niii  Priua,  HJ;  repMsing  of,  218. 
Patent,  change  of  venue  in  aotion  for  iafringement  of,  Oifl;  psrlieslan  of 
objeclioni,  1031;  costa,  &c,  in  such  action,  1146;  amaidment  sf  Bolitt 
in  action  for,  USE. 
Pauper,  actions  by. 

who  admitted  to  sae  in  fotml  paaperis,  B18. 
in  what  cssei,  018. 
when  admitted,  9 IB. 
how  admitted,  91S. 
effect  of  admisaioD,  910. 
no  fees,  &c.,  payable  by  panpn,  919. 
cotU  in  cue  of,  910,  OSO. 
proceedings  in  tbe  cause,  930. 
when  dispaupered  or  compelled  to  pay  ooats,  020. 
Pawn,  thing)  panned  saleable  under  a  C  fa.,  431. 

Payment,    to  agent  of  attorney,   45i  to  attorney,  53;    to    aheriif  onder  U 
execution,  423.  45S;  of  illoroey's  bill,  when  taxable,  ftc,  alUr  78;  by 
sheriff  to  discharge  himself  on  regular  prmecdiiigs  against  him  ba  nH 
brinpngin  body,  &c,  572i  for  copy,  Sic,  of  dadantiaii  filed,  141. 
PaymeaCa,  particulars  of,  1034,  1035. 
Payment  of  money  into  court. 

Oeneial  obserTations  as  to,  909. 
in  ahat  caiti  aUaced. 
in  general,  969. 

rule  of  H.  T.,  4  W.  4,  i.  18,  as  to.  970,  972, 
in  assumpsit,  970. 
in  debt.  970. 
in  covenant,  970. 
in  actions  ex  delicto,  970. 
by  execotoTS,  Sic,  971. 
by  assignees  of  hsnkrupts,  &&,  971. 
by  carriers,  971. 
by  justicn  or  ol&cAn  it  aaivu.VlV. 
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Payment  of  money  into  court,  {continued), 

by  commisskmen  of  bankropta,  971. 
to  part  of  the  declaration,  971. 
by  one  of  several  defendants,  972. 
taking  out  money  improperly  paid  in,  973. 
When  and  how  paid  m,  972. 

interest,  how  reckoned,  973. 
paying  in  additional  sum,  978. 
transferring  money  paid  in  lieu  of  bail,  973. 
PUa  of, 

form  of,  &e.,  973. 

in  what  time  pleaded,  and  how  delivered,  974,  152. 
Replication,  and  tubaequeni  Proctedingi^  974. 
Cost*  on, 

in  general,  975. 

where  several  actions  are  consolidated,  976. 
when  allowed  to  be  paid  in  without,  976. 
defendant  may  take  advantage  of  court  of  requests*  act,  978. 
Effect  of  it, 

as  an  admission  of  the  cause  of  action,  &&,  978. 

plaintiff  when  entitled  to  nominal  damages,  though  other  issues 

found  against  him,  980. 
action  for  malicious  arrest  after,  980. 
plaintiff  may  be  nonsuit  after,  980. 
arrest  of  ju^ment  after,  980. 
money  cimaot  be  taken  out  by  defendant,  980. 
right  to  reply,  981. 
Payment  of  money  into  court  upon  a  plea  of  tender,  98 L 
Payment  in  lieu  of  bail.     See  **  Bail." 
Payment  of  sum  indorsed  on  writ,  and  costs,  &C.9  staying  proceedings  on,  982. 

Set "  Staying  ProceedimgtJ* 
Peers  and  Peeresses. 

Proceedings  against,  838,  839. 
Privileged  from  arrest,  838. 
Process  against,  838. 
Attachment  against,  1267. 
Exempt  from  being  jurors,  303. 
Security  for  costs  against,  1013. 
Penal  actions,  jurisdiction  of  the  court  in,  1,  997;  corpoeation  cannot  sue  as 
common  informer,  841 ;  arrest  in,  not  allowed,  483;  staying  proceedings 
in,  997;  staying  proceedings  on  payment  of  penalty,  &c.,  984;  staying 
proceedings  on,  where  several  actions,  992  ^  security  for  costs,  1015;  non- 
pros in,  if  regular,  will  not  be  set  aside,  1056;  judgment  as  in  case  of  a 
nonsuit  allowed  in,  1070;  no  damages  in,  320;  no  costs  in  unless  expressly 
given,  1141;  where  several  counts,  and  one  bad,  324;  compounding  of, 
1040. 
Penalty,  holding  to  bail  for,  482;  affidavit  to  bold  to  bail  for,  when  allowed, 
483;  damages  in  an  action  for,  321 ;  defendant  accountable  only  to  extent 
of,  in  debt  on  bond,  725;  staying  proceedings  on  payment  of,  984;  after 
payment  of,  satisfaction  to  be  entered  on  record,  724;  execution  in  case 
of,  400;   poundage  on  judgment,  415;  in  replevin- bond,  810;  paying 
money  into  court  in  action  for,  971. 
Per  minas,  plea  of,  need  not  be  signed  in  Queen's  Bench  or  Exchequer,  171. 
Peremptory  paper,  96. 
Peremptory  rule  to  declare,  139;  meaning  of  word  '^  peremptory '*  in  such 

ease,  139. 
Peremptory  undertaking  on  discharging  rale  for  judgment  as  in  case  of  a 

nonsuit,  1079;  notice  of  trial  on,  207;  on  setting  aside  nonsuit,  314. 
Performance  of  covenants,  &c,  bond  for,  723;  plea  of  performanee,  &c,  186. 
Peijury,  by  an  attorney  in  procuring  admisaion,  33;  on  other  occasions,  60, 


PluDt  in  KplcTiD.  kc,  794.  799 

Pit*,  Lc,  in  genrlJ. 

.\alia  10  r^id  ■«(  fiw/or pi 
DOtkv  to  plMd,  liS- 
tUBC  for  plculing,  IJ). 
■here  decUmian  filed, 
vben  Uh  d*y  Soiidiy, 


vbtR  notice  gira  kog 


■npulaBce,  ISA;  u  «k) 


■An  drawad  vlvpx,  M 
■Act  ddirny  vf  futka 


h«l»«M  IMh  An 


U  >hat  tiiiie  to  be  nadt 
Iw  t.  be  luic,  IMl 
jn^pmat  far  >mW  of  pi 


■tat  tiin«  ■Uowed.  ISl' 
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•a,  Sre.5  in  general,  (c^ tinned), 
Judgwtentfor  want  of  a  plea, 

when  it  may  be  signed,  165. 

where  plea  a  nullity,  166. 

where  plea  a  sham  one,  167. 

where  plea  annwers  only  part,  167* 

where  plea  has  been  delivered  irregularly,  168. 

when  delivered  too  soon,  168. 

after  former  plea,  168. 

in  name  of  one  not  an  attorney,  168. 

where  plea  of  judgment  recovered  does  not  state  number  of  roll,  1^. 

where  demurrer  has  no  marginal  note,  169. 

other  cases  where  it  may  be  signed,  169. 

new  rule  to  plead,  when  necessary,  169. 

how  signed,  170. 

setting  aside  judgment,  170. 
The  pfeOf  how  delivered ,  ^c,  170. 
CounteVt  signature. 

when  necessary,  171. 

how  made,  171. 

judgment  for  want  of,  171. 
Pleading  several  pleas, 

when  allowed,  172. 

at  common  law,  1 72. 

by  4  &  5  Anne,  c.  16,  ss.  4,  5,  172. 

several  pleas  not  allowed,  unless  distinct  defences,  172. 

pleas  in  violation  of  rule  may  be  struck  out  with  costs,  178. 

costs  where  several  pleas  and  no  distinct  defence  estalilished  in  re- 
spect of  each,  173. 

several  pleas  not  allowed  at  suit  of  Queen,. 174. 

several  pleas  in  inferior  courts,  174. 

in  action  on  penal  statute,  1 74. 

what  pleas  allowed  together  before  R.  H.,  4  W.  4,  174. 

what  since  that  rale,  176,  177. 

leave  to  plead  several  matters,  how  obtained,  178. 

consequence  of  pleading  several  matters  without  leave,  179. 

setting  aside  rule  to  plead  several  matters,  180. 
IVithdratoingt  striking  oic/,  amending^  and  adding  pleas. 

withdrawing  pleas,  180. 

where  defendant  succeeds  on  demurrer  on  one  plea,  181. 

pleading  "  forthwith  **  and  "  instanter,"  181. 

striking  out  or  setting  aside  pleas  at  plaintiff's  instance,  181,  167. 

amending  or  adding  pleas,  182;  see  "Amendment"  m  general,  1113; 
what  defects  in  aided  by  verdict,  &c,  1113;  rule  to  plead  several 
matters  after,  182. 

rule  to  abide  by  plea,  182. 
New  rules  as  to  the  form  and  effect  of  the  plea, 

pleadings  to  be  entitled  of  day  of  month,  &c.,  183. 

no  venue  to  be  stated  in  body,  183. 

actionem  non,  when  necessary,  183. 

formal  defence  unnecessary,  1 84. 

statement  of  leave  of  court,  &c,  unnecessary,  184. 

protestation  unnecessary,  184. 

special  traverses  to  conclude  to  country,  184. 

character  in  which  parties  sue  or  are  sued  must  be  denied  specially, 
184. 

effect  of  non  assumpsit,  185. 

non  assumpsit  not  pleadable  to  bill  or  note,  185. 

matters  in  confession  and  avoidance  to  be  pleaded  specially  in,  185. 

payments  credited  in  particulars  need  not  be  pleaded,  185,  n.  (A). 
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JmA^. 

Ple» 

a  geaen 

1.  ntur  lulti,  Ic.,  tctalimitd). 

nieul  ot  ixtercKt  of  Buurtd.  in  action 

on  policj,  IBS.                      1 

effec 

of  Don  eat  factum,  18S. 

1 

nil  debet,  pU*  of,  nol  allowed.  J86. 

uam  itidebiuliu  plexltble  in  debt  on 

aimple  eanlrKt.  1S4.           < 

plei 

iuothnietioEuofdebLlSG. 

cfleclofnondetineMSB. 

eSectdfcDl  guilty  in  ewe,  IBS. 

plea 

fw 

1ST,  18H. 

in  tulea  aat  Id  ippN  wbeie  dealaCBlio 
188. 

D  dated  before E.T.,  till, 

B«n 

™l  inue  by  gl.hile,  bow  pleaded,  188 

rete 

ut  decisiora  as  to  what  may  be   giv 

en  in  c'tdence  nnlu  llie 

general  iwue  in  aclioni  ei  coatractu. 

IBS,  IH!),  IVO. 

in  trover,  192. 

in  aetiona  on  the  case,  193. 

in  tiespaii,  19*. 

wh. 

■UlUtei  mutt  be  pleaded  specially,  1 

9*. 

Pie. 

Dilute 

Plea 

ihc  plea, 

399. 

«hci.it 

my  be  [ileaded,  300. 

_ 

M::  .: 

.„|.:,.   .11,   ...  ,\t„  2(10,300. 

indge  cannot  refnue  it,  301, 

bow  treated  when  pleaded  for  delay,  or  when  clenri*  b 

can  be  |ileaded  but  once,  3D1. 

where  amendable,  302. 

ia  a  waiver  of  former  pleaa,  309. 

coition,  303. 
Plea,  by  tenant,  in  ejectment,  T49;  by  landlonl,  7S3. 
Plea  in  bar,  in  replevin,  804. 
Plea  inacire  fecial,  S3S. 
Pleaa  in  particular  action 
Plea  after  removal  ofcau 
Plea  in  error,  373,  387. 
Pleader,  arliclea  of  clerliabip  to,  !1. 

Pledgea,  atatement  of,  in  peraonal  action*,  diieoBdnned,  ISl. 
Plena  administravil,  plea  uf,  need  not  be  ugned,  &c.,  171,  878:  jndgnienl  of 

Uieta  in  futiuo  nn.  Sec,  878;  procaedingi  on,  878;  Judgment  on,  9ii: 

ca«Uon,8Bl;  execution  on,  eSSj  Mire  laciu  after,  8Ift  to  831,  831; 

ecire  fieri  inquiry  on.  SB2. 
Plnriei,»ritafaumniont,  Il7jfi.  fa.,43S;  elegit.  440;  CL  aa.,  450:  capias,  31*. 
Policy  ofinaurance.     Str  "Itunmct." 
PoUa,  cballeoge  to,  30S. 
Pone,  writ  of,  &e,,  796. 
Pone  per  vadiui,  707. 
Poole,  direction  of  writs  to,  £09. 
Pope'a  bull  or  license,  haw  proved,  23(. 
Porter  of  courts,  13. 
Poaie  comitatua,  sheriff  not  bound  to  raiae,  m  meant  proceta,  533;  but  ia  on 

final  proeeas,  412. 
Poaieaiton,  writ  of,  &c.,  in  ejectment,  765;  taking 

731:  demand  of,  in  ejectment,  T8S. 
Poat,  Bending  writ  W,  when  not  aafficieiit,  llfi;  aeiH 
as  ;  acnding  ejectment  by,  739. 


without  force, 
t  to  officer  by. 
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Post-obit  Vond,  damages  in  action  oo,  321 ;  entering  up  judgment  on  old 

warrant  of  attorney  to  secure,  697;  not  within  8  &  9  W.  3,  c.  11,  699. 
Postea. 

what,  328. 

how  made  out,  &c.,  328. 

when  judge  certiEes  under  11  Geo.  4  &  1  W.  4,  c.  70,  328. 
how  proceeded  on,  329. 
on  trial  before  sheriff,  329. 
amendment,  &c.,  of,  329,  1130,  1131. 

how  recorded  in  case  of  certificate  under  1  W.  4,  c.  7,  s.  2,  329. 
Pound,  for  goods  distrained,  789;  overt  and  covert,  789. 
Poundage  to  sheriff,  allowance  of,  on  deposit  in  lieu  of  bail,  641 ;  upon  writs 
ofexecudon,  414;  on  habere  facias,  &c.,  768;  on  special  capias  utlaga- 
tum,  932;  on  attachment,  1270;  expenses  of  selling  the  goods,  415;  of 
keeping  possession,  &c.,  415;  sheriff's  remedy  for,  416;  remedy  against 
sheriff,  &c.,for  extortion,  416. 
Poverty,  excuse  for  attorney's  not  taking  out  certificate,  38;  where  defendant 
poor,  more  than  two  bail  allowed,  574;  ground  for  rejecting  bail,  599; 
trial  at  bar,  262. 
Praecipe,  for  writ  of  capias,  506;  for  writ  of  summons,  102. 
Prescription,  when  persons  exempt  by,  from  being  jurors,  304;  pleas  of,  187. 
Presentment,  in  copyholds,  proof  of,  222. 
Printing,  no  objection  that  the  declaration  is  partly  printed,  140. 
Priority  of  wriu  of  execution,  406. 

Prison,  of  Q.  B.,  chaplain  of,  10;  clerk  of  day  rules  in,  10;  clerk  of  papers  of, 
10 ;  marshal  of,  12 ;  deputy  of  msrshal  of,  11;  marshal,  &c,  must  reside 
within  rules,  12;  turnkey  of,  being  articled  as  clerk,  21;  rules  of,  860; 
day  rules,  862;  admission  of  attornies,  &c.,  into,  863;  delivery  of  papers, 
&C.,  to  turnkey,  855.     Set  "Manhai;*  **Pritimert," 
Prison,  lodging,  &c.,  the  defendant  in,  546;  after  arrest  on  final  process,  451; 
mode,  &c.  of  rendering  principal  to,  627,  628 ;  right  of  adadssion  to,  &c., 
863. 
Prisoners,  proceedings  against. 
Process,  851. 

Bail,  mode  of  putting  in  and  justifying,  612. 
Declaration,  &c. 

time  for  declaring,  852. 
mode  of  declaring,  853. 

habeas  where  defendant  in  prison  of  another  court,  854. 
when  in  criminal  custody,  854. 
service  of  notices,  &c.,  853, 855. 
Plea,  855. 

rule  to  plead,  853. 
issue,  &c.,  856. 

proceedings  to  trial  on  final  judgment,  855. 
final  judgment,  what,  856. 
Execution  against,  857. 

where  defendant  surrenders,  857. 

where  plaintiff  is  hindered  by  writ  of  error,  injunction,  Ac,  857. 
where  defendant  takes  benefit  of  insolvent  act,  858. 
how  charged  in  execution  when  in  custody  of  sherifl^  858,  864. 
when  in  custody  at  suit  of  plaintiff,  858. 
how  when  in  custody  at  suit  of  third  person,  859. 
when  in  custody  of  marshal,  and  execution  in  C.  P.  or  Exch.,  859. 
when  in  custody  of  warden,  859. 
when  in  criminal  custody,  859,  854. 
fieri  facias  against,  419. 
death  of  prisoner,  454. 
other  proceedings  against  prisoners,  859. 
Attachment  against,  1270. 


Moner*.  eiMiUloo  »E»iinl.  («"H'«*rf).    .         ,    ._   ,„_ 
■>l,><>  in  »ke  in  idviQlage  of  an  imgaiMntJ,  1(M$, 

'.,  bj  g»nei»Hy. 


Ti,  proceedjugi,  i 
iU.  aid  rrgulr--- 


"SJ"'' 


HofruleiofQ.  B,860. 
Client  ufnil»  of  FIrel,  801. 
conaidered  as  pnrt  of  the  piiion,  861. 
BS  (0  iBCDpe,  dhere  priaoncr  i 
in  ciulody  in  execution,  4JS. 
action  igiinit  nitrahal,  819. 
dsy  rulo,  8H2. 

(obiiitenee  *nd  Ueatment  of  priwiDEia,  aei. 
snly  6ie  in  >  "kidi,  SfiZ. 
■euiorily,  S62. 

officcn  not  lo  wll  lo,  or  work  for,  %93,  863. 
viaiti  to,  TiDV  rp^lBie<1,  S63. 
extortion  againit,  hov  puniihcd,  BS3. 
mode*  ofdiatharge  from  impriaonmei 
DUchargtnf  pr 


^octody  OB  ntaae  ptoeeu,  Ml. 


36t 


_.  .j»n,  Bic-.  SB*. 

for  not  proceeding  to  Irisl,  *c.,  in  time,  8G4. 

for  not  cliiT^ng  him  in  eiecutioa  in  time,  864. 

cue*  wliere  Ischea  no  soperudeit,  8»*. 

once  luponedeible  always  >o,  86S. 

lilt  of  ptiioneia  Buperaedeable.  &c.,  S6S. 

nolicc  lo  marahat  of  cauu  preienting  inpenedeu,  S66. 

liiacharge  of  a  opened  cable  ptiaoi 


DUebargt  o/  pritatrri 


proceeding) 
Dilekarge  ofptiiontri  byslhi 


'48  Geo.  3,  c  I!3,  a.  I,  868. 

ndanl  entitled  to  hiadiachuge,  868. 

ihould  apply,  869. 

lade.  889. 

:  diichai^  improperly  obtained,  810. 


iTl. 


1,  52. 


defect  in  writ ,  S7 1 ,  484,  iOO,  520. 
by  perfecting  bail,  872. 

on  favourable  lerminatioD,  or  campromiae  of  the  BCtioD,  878. 
in  eeae  of  bankruptcv,  BTS. 
after  death  ofplaintiff,  SIS. 
Piiionera,  removal  of,  into  the  ciuiody  of  ifaa  HarabaJ,  oi  Wuden. 


by 


a,  941. 


habeai  corpua  cum  cauti,  941;  to  render  defendant,  941.  61Si 
form  of,  wlien  and  how  aned  out,  941;  how  obeyed,  &&,  941. 

babeaa  corpua  ad  leapoodendum.  942. 

bsbeai  corpua  ad  latiafacieodum,  to  char^  defendaot  in  cicciitioa, 
942;  to  charge  plainliB'  in,  942;  form  of,  hov  aocd  out,  Ac, 
942;  mode  of  charging  defendant  In  ezecatioD,  by  mcani  of  tUa 


;riptioi 


I,  8S8. 


;  lln 


:  writ  of  eim  t^,  349; 
raoioi  aiiorney  giTen  bj,  676,683:  Mloniey,  piUoner, 
>e.  &£.,  49. 

I  and  officen,   4?j   to  nw  by  attaduncDt  of  pririlege, 
>  be  sued  by  bill  aboliahed,  47:  ttma  mmU,  47;  when 
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Privilege  of  attornies,  &c.,  {continued,) 

left  off  practising,  48;  after  omission  to  take  out  certificate,  48;  not  to 
disclose  communications  by  client,  48. 

Privilege,  attachment  of,  abolished,  2,  n.  («). 

Privilege,  writ  of,  how  sued  out,  469. 

Privilege  from  arrest,  463,  525;  consequences  of  arresting  pririleged  person, 
466,  525 ;  when  will  be  discharged,  535. 

Privilege  of  speech,  enjoyed  by  counsel,  272. 

Privileged  communications,  48. 

Privy  verdict,  288. 

Probate  of  wills,  proof  by,  221. 

Procedendo,  in  replevin,  796 ;  after  removal  of  cause  from  inferior  court, 
generally,  947. 

Proceedings  in  an  action,  previous  and  subsequent  to  a  trial  by  jury  on  the 
merits,  101;  in  non-bailable  actions,  647;  tee  "  Summons,  Writ  of;" 
against  the  sheriff,  547;  tee  "  S/uriff,  proceedingt  againtt;"  on  the  bail- 
bond,  559;  tee  "  Bail-bond;**  setting  aside  or  staying  such  proceed- 
ings, 564. 

Proceedings  against  bail  to  the  action,  or  against  bail  in  error,  618. 

Proceedings,  setting  aside  for  irregularity.     See  "  Irregularity" 

Proceedings,  staying  of.     See  "  Staying  Proceedingt.** 

Proceedings  in  courts,  how  proved,  217,  223. 

Process.     See  the  different  titlet  of  Procett  throughout  thit  Index. 

Prochein  amy,  how  appointed,  &c.,  to  sue  or  defend,  for  infant,  889,  890; 
liability  for  costs,  &c.,  891 ;  cannot  be  a  witness,  891. 

Proclamations,  writ  of,  978,  984;  of  state,  how  proved,  224;  on  a  fine,  how 
proved,  218. 

Proclamator  of  Common  Pleas,  13. 

Proctor  exempt  from  being  juror,  303. 

Production  of  books,  &c  at  trial,  how  enforced,  232. 

Profert  of  deeds,  &c.,  1019. 

Prohibition,  either  party  may  make  up  issue  in,  203;  no  judgment  as  in  case 
of  a  nonsuit  in,  1070. 

Promissor}' note.     See  "  Bill  of  Exchange .** 

Proof  of  debt,  how  far  a  discontinuance  of  action  against  bankrupt,  903. 

Property,  what  property  bail  must  swear  to,  599;  what  may  be  taken  in  exe- 
cution, 425;  of  sheriff,  in  goods  taken  under  fi.  fa.,  439;  claim  of,  in 
replevin,  793. 

Proprietate  probanda,  writ  of,  795. 

Propter  defectum  juratorum,  challenges  for,  &c.,  306. 

Prorogation  of  parliament  no  abatement  of  writ  of  error,  355. 

Prostitution,  warrant  of  attorney  for,  set  aside,  690. 

Protection,  writ  of,  for  persons  privileged  from  arrest,  526. 

Proviso,  trial  by,  in  what  cases,  1065;  seldom  adopted,  1065;  when  and  how, 
1065;  notice  of  trial,  1066;  jury  process,  1066;  proceedings  where  plain- 
tiff also  carries  down  record,  1066. 

Public  acts  of  state,  how  proved,  224;  public  statutes,  how  proved,  216. 

Public  companies,  entries  in  their  books,  how  proved,  224 ;  execution  against 
clerk  of,  401. 

Puis  darrein  continuance,  plea  of,  299.     See  "  Plea  puis  darrein  continuance.** 

Purchasers,  relation  of  judgments  as  to,  343;  when  bound  by  writ  of  execu- 
tion, 406;  of  goods  from  sheriff  under  execution  gaiu  a  good  title,  when, 
406,  432 ;  of  goods  in  market  overt,  406. 

Potting  off  the  trial. 

In  what  cases,  lOGl;   absence  of  material  witness,   &c.,  1061;   other 

grounds,  1062;  issue  out  of  Chancery,  1062. 
Application,  for,  1062;  when  and  to  whom  made,  1062;  notice  to  oppc^ 

site  party,  1063;  affidavit  for,  1063. 
Costs  on,  1099. 


Quaker,  nffinnation  of,  on  sdmission  of,  oi  itlamej,  31- 

(Jixnda  icciderinl,  judfincDt  of  luaeu  >ig*iott  vieentoc,  &c,  HKSj  joJgMsi 
of,  against  hfir,  S8S;  scL  fa.  on  it  jadgnient  oi;  (117. 

Quue  eTmoicc  emsnavil,  ivalitulian  on,  7 AS. 

Quire  impedit,  either  psrif  nny  tuitir;  up  iuoe  io,  SOti  noJudgmcH  ail 
uKofinonmitiii,  1070. 

Qauhing;  of  plea,  lG6i  judgment  oF,  on  plea  in  abatcmenl.  OiSi  of  «rit«' 
emir,  33S,  354. 

QuecD,  priiileged  from  being;  lield  lo  boil,  164;  w  tit  »»*□(■  ot  *>ti  >t> 
torney  not  priTiUgnl  <iam  tneU  in  acCian  at  tuil  of.  iOti;  maj  piJTilqi 
B  P«noD  from  aneil,  HSi  arreii  caanol  be  mads  iii  pulacc.  ttc,«f,  llli 
writ  of  error  vhere  Queeo  i>  a  part;,  Hi  i  niiy  break  open  doon  in  «»■ 
ealioD  for,  40il :  rigfat  of.  not  to  be  questioned,  ftc,  in  county  eoon  "" 
70Sl  not  neccsaary  to  refife  a  judgment  for,  bir  ad.  b.,  817,  SIB- 

Quwn's  Bench,  Court  afiMt  "  Court  ^Q.  B.;"  priion  of,  arc  "  Pri 

a  B.."    "  PruOMT." 

Qui  lam,  altomey  pii*il^ed  from  being  bdd  to  bail  in  atrtion,  tiii  j 
ia,S14:  plea  in.  when  not  a  nullity,  Sic.  lOT  ;  writ  of  enot  in  in 
3Gll  compounding  of.  nctioDi  D(  1040;  Buying  procpcdingi  in.  <it 

Qaod  lecupercl,  judgment  of,  HJfl. 


writ  oE  error  in,  340. 
Real  property,  ne*  trial  whore  a  qaettion  of  inheritance  urian,  lOM. 
Rebutter,  198. 

Beceiver,  attorney  acting  a>,  Hen  of,  &c.,  tS. 
Recognisance  of  bail,  defendant  cannot  be  held  to  bail  on,  4fl9,  4A!;  eater- 

ing  of,  e07!  where  amendable,  IISO;  damage*  in  action  an,  3!1;  inteieri 

on  error  in  action  on,  not  giieo,  37S:  icare  funaa  on,  643.  S30;  debt  on, 

643 ;  in  ejectment  on  1  Geo.  4,  c.  BT,  778;  on  remorU  of  caiuc  unda 

aOi.  froin  iofeiior  court,  946,  94S. 
Recogniaance,  not  to  commit  waate,  pending  error,  ftc,  781. 
Recoguiunce  on  attachment,  1270. 
Record  of  Niti  Friua,  Z4S;  in  ejectment,  7J7;  in  ^ectment  on  llG*e.4&l 

W.  4,  c.  70,  78S. 
Record,  how  proved,' 21?i  notice  to  admit,  &c,  SIS;  amendmenl  of  italegMnl 

in,  at  trial,  280. 
Record,  trial  by,  generally,  669.     Set  "  Hal  TitI  Becerd." 
Recofd,  withdrawing  of,  !66. 

Reeordari  fieiaa  loquelim,  I9S ;  proceedingi  on,  795. 
BecDTery,  how  proved.  218. 

Reducing  damigei,  1090,  1091.     5a  "  RimiUitur," 
Re-eiaminition  nf  witneaae.,  277. 
Reference  to  miaur  to  eompate,  721. 
Regiilers,  how  proved,  323. 
Registry  of  judgment,  338. 
Rgoinder,  l!l7i  rule  to  rejoin,  197.'  proceedingi  wilhont  rule  by  adding  limi- 

liter  for  defendant,  197;  demand  of,  198;  judgment  for  want  o4  108,  701. 
Ruoining  gratia,  what,  ice.,  164. 

Relation  of  judgments,  341;  of  writa  of  exeeation,40S. 
Beleaae,  by  cUeat,  lo  ^Teiudice  of  attorney,  £3;   by  co-plaintiff^  when  «t 

■tide,  299,  n.  [fi;  ^«t,  i\.  tAcuc  -^oim  4axi^.  gnsiiuuiiee,  tMj  in 
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Release  (continued). 

ejectment  by  one  of  several  lessors,  750 ;  assignment  of  error,  &c.,  on, 
367 — 369 ;  agreement  of  release  of  errors  in  warrant  of  attorney,  682, 
697 ;  plea  of  release  of  errors,  372  ;  of  witness,  by  plaintifl^  273. 
Relictft  Yerificatione,  cognovit,  &c.,  on,  676,  680. 

Remainder-man,  writ  of  error  by,  347 ;  admitted  to  defend  in  ^ectment,  752. 
Remanding  prisoner,  when  brought  up  under  Lords'  Act,  871. 
Remanet,  notice  of  trial  on,  207,  211 ;  re-sealing  distringas,  252;  entry  of 

cause  in  case  of,  259;  order  of  trial  of,  259;  judgment  as  in  case  of  a 

nonsuit  after,  1071;  costs  in  case  of,  1152. 
Remittitur  damna,  1085;  in  ejectment,  1085;  in  replevin,  1085;  where  the 

damages  demanded  or  found  are  too  large  or  not  recoverable,  1085 ;  in 

action  against  several,  1085;  on  reference  to  compute,  723. 
Remittitur  of  record,  by  the  court  of  error,  355. 

Removal  of  prisoners,  into  the  custody  of  the  marshal,  941.     See  **  Pritoners.** 
Removal  of  causes  from  inferior  courts,  &c.,  before  judgment. 

By  what  writs,  944. 

By  habeas  corpus  cum  causft,  944. 

By  certiorari,  945. 

When  not  removable,  945. 

When  bail  required  before  removal,  946. 

Form,  direction,  teste,  &c.,  of  writ,  946. 

Consequence  of  defects  in  form,  946. 

Writ,  how  sued  out,  &c.,  947,  941. 

Within  what  time  to  be  sued  out  and  delivered,  947. 

How  obeyed  and  returned,  947. 

Bail  and  appearance  after  removal,  948* 

Procedendo,  948. 

For  not  putting  in  bail,  948. 

For  other  causes,  949. 

Quashing  procedendo,  949. 

Quashing  certiorari,  949. 

Removal  after  procedendo,  949. 

Proceedings  after  removal,  949. 
declaration,  949. 
plea,  &c.,  950. 
subsequent  proceedings,  950. 
costs,  950. 
Removal  of  judgments,  rules,  &c.,  of  inferior  courts,  for  the  purpose  of  exe- 
cution. 

Generally,  950. 

Where  judge  a  barrister  of  seven  years'  standing  under  1  &  2  Vict.  c. 
110,951. 

From  C.  P.  at  Lancaster  or  Durham,  952. 

From  court  of  the  Stannaries  at  Cornwall,  953. 
Render  by  bail,  621;  in  discharge  of  bail  to  sheriff,  &c.,  621;  bail  above, 

how  discharged  by,  &c.,  622. 
Rent,  change  of  venue  in  action  of  debt  for,  958;  payment  into  court  in 

debt  for,  970 ;  staying  proceedings  on  pajrment  of,  984 ;  writ  of  inquiry 

in  action  for,  709;  ejectment  for,  772;  ejectment  for,  and  surplus  after 

execution,  768;  rent  to  be  paid  to  landlord  before  goods  sold  under  exe- 
cution, 423;  distress  for,  788. 
Rent  double,  arrest  allowed  in  action  for,  483;  affidavit  of  debt  for,  494. 
Rent-charge,  extending  of,  443;  payment  into  court  on  avowry  for,  &c.,  971; 

costs  in  replevin  as  to,  808. 
Repleader  on  immaterial  issue,  1128;  costs  on,  1128. 
Replegiari  facias,  writ  of,  792. 
Replevin. 

Jurisdiction  of  the  courts  in,  2« 
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how  made,  788. 

kt  what  lime  made,  T8B. 

invenlory  and  no  tie*,  789. 

lemotaJ  of  the  goods,  789. 

bow  and  nbere  impouiided,  789. 

■ppraiiemeiil  and  *ale,  790. 

ictioD  for  ioipropcr  diilreui  791. 
Proeitdiagi  to  nhlain  Iht  rrpltvin. 

when  and  how  obuined,  aad  bond  gifen,  792, 

bond,  793. 

practical  dircctionB  how  la  obuiu  Ihe  replevin, ' 

capias  iii  wilbcrtiam,  704. 
Pramdingi  in  Ihe  hfiriot  C>«rl.  794. 
Rtmaeal  of  Iht  plaint  In  a  nptrier  mmrl. 

■        ■    -  -loved,  7B4, 


bj  Bccedaa  ad  curiam,  795. 

by  certiorari.  7BS. 

writ,  bow  sued  onl  and  relunifd,  796, 


how 


!  sbtriir  to 


I,  519. 


when  t. 
procedeodo,  79fl. 
effect  of  (he  writ,  TAB. 
Pnecidingi  in  tht  iBptrior  eourl. 

Appearance,  796;  how  compelled,  797. 
Declaration,  798. 

rule  to  declare,  79B. 

mle  for  time  to  declare,  798. 

amendment  of,  799. 
Nonproi  for  want  ordeclaratioa,  and  ntbKqDent  proceeding*  therera, 


it  of  Be 


»for 


proceeding 
■owry,  801. 

how  compelled.  801. 

how  framed  and  deli 
time  for.  801. 


if  inquiry  under  17Car.  2,  &  T,  i.  2;  after 
t  ofdedantion,  800. 
Ihe  replevin-bond,  801. 


ipecial  imparlance,  what, 

general  apecial  imparlance,  804. 

what  may  be  pleaded  after,  804. 
Plea  in  bur,  304. 
Nonproa  far  want  of  plea  in  bar,  80S. 

•uggcation  and  inquiry,  SOS. 

proceedingi  on  bond,  SOS. 
lune,  SOS. 
Procndioga  on  demurrer,  805. 

Inquiry  ai  to  arreara  of  rent,  after  jadgment  for  defrndaot,  BO*, 
iadgment  far  plaiutifi;  SOS. 
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RepleTiD,  (coff/iJMteJ). 

Discontinaing,  witlidrawing  plea  in  bar,  &€.,  806  . 
Trial,  &c.,  807. 

the  verdict,  807;  judgment  for  defendant  on  nonsuit,  808. 
second  deliverance  after,  808. 
New  trial,  808. 
Costs,  808. 
Execution,  809. 

for  plaiiitiflf,  809. 

for  defendant,  809. 

writ  de  retorno  habendo,  809. 

practical  directions  as  to  suing  out  fi.  fa.,  ca.  sa.,  or  elegit,  4'19, 

420,440,449. 
proceedings  on  return  of  elongata,  809. 
ProceedingM  against  the  sureties  in  the  replevin- bond. 
Replevin- bond*  when  and  bow  forfeited,  810. 
Assignment  of,  and  action  on  the  bond,  811. 
how  and  when  made,  811. 
to  whom,  811. 

action,  when  and  in  what  court  brought,  811. 
staying  preceedings  on  payment  of  value  of  goods  or  rent  due, 

&c.,  811. 
setting  aside  irregular  proceedings,  812. 
sureties,  how  far  liable,  812. 
how  discharged,  812. 
Proceedings  against  the  sheriffs  813;  for  taking  insufficient  pledges,  &c.» 
813. 
Replevin-bond,  form  of,  792;  assignment  of  and  action  on,  811;  other  remedies 
against  sureties,  811;  how  sureties  discharged,  812;  interest  on  judgment 
in  error  on,  378. 
Replevin  clerk,  813. 
Replication  and  subsequent  pleadings. 
Time  for  replying,  &c.,  195. 
Rule  to  reply,  195. 

Service  of  rule  a  sufficient  demand  of  replication,  &c.,  195. 
At  what  time  rule  may  be  given,  195. 
When  it  expires,  195. 
Further  time  to  reply,  &c..  196. 
Replying,  &c.,  between  lOth  August  and  24tb  October,  196. 

the  like  at  Easter  or  Christmas,  196. 
Term's  notice  of  rule  to  reply,  &c.,  when  necessary,  196. 
Form  of  replication,  196. 
How  delivered,  197. 
Indorsing  notice  of  trial  on,  197. 
Withdrawing  replication,  197. 
New  assignment,  197. 
Replication,  to  plea  in  abatement,  or  to  the  jurisdiction,  655. 
Replication  in  ejectment,  754 ;  in  replevin,  804 ;  in  scire  facias,  836. 
Reply  at  trial,  279. 

Requests,  Court  ot     See  **  Court  of  Requests,** 

Rescue,  the,  when  sheriff  not  liable  for,  545;  punishment  of  rescuers,  545  ^ 
return  of,  on  final  process,  453;  plaintiff's  remedy  on,  453;  attaciunent 
on,  1262. 
Resealing  writ,  1119. 

Residence,  compelling  attorney  to  disclose  that  of  client,  8rc.,  52,  110;  of 
lessor  in  ejectment,  754,  778;  of  attorney,  52;  attorney  residing  abroad, 
38;  statement  of,  in  affidavit,  1211;  in  writ  of  capias,  516;  indorse- 
ment of,  on  writ  of  cspias,  518;  statement  of,  in  bail-piece,  610,  583; 
in  writ  of  summons,  103, 105;  indorsement  of,  on  writ  of  summons,  105; 
statement  of,  in  plea  in  abatement  for  nonjoinder  of  defendant,  651. 


Mftvat  bud!  oC  IIM. 

Ahvlntc  in  ibc  fini  iBSucc,  ar  N'la.  ho*  obCiiM*!,  fltc^,  llSft. 

Afid*n(  in  npp«t  •Cnlr,  wfaa  ud  ksv  mdc  Md  filed,  Ac,  lISiL 

VbMnuOcncuBatbeamvdoabct  dajoflcnn.  ilS*. 

Xotkc  of  BHtiaa,  wbea  gino  ud  c&et  aC  1 1S&. 

Fw  vbat  ti^  tW  nle  AhU  b>  dnwa  ap,  lltT. 

Wbx  putio  ii  dtMiM  i^Bde,  1 187. 

Gravodi  «r  ihc  nic  ilKwld  W  cocrecllr  >i>ted,  II8T. 

AiiMndDKiito£.IISS. 

■bnrinc  •rigin*]  rale,  IlKS. 


■hit  til      , 
Imw,  IISS. 


t,ilM 


1IS9. 
«><iocorana>l,IIS9, 

imfoluiiin  in,  bun  wund,  1IB9. 

mbdilDliaD  oT.  where  readeiiee  aokiMnin,  ftc^  im. 

■ffidiTJto^  1190. 
Hn  br  •  rale  openm  »  a  Uajr  of  pnxMd^s,  1 1 M. 
AbudoDing  rale  nui,  I  IM. 
Sbcviog  suae  (|;wut  ■  rale  inn,  er  rolaigiag  (he  mle. 

enlugii^  nUe,  1190. 

aiueho*  ihium,  IIBl. 

WSTiu  for.  wbcDuul  bow  nwdeud  filed,  ftc,  1191. 


Index.  1365 

Roles,  (continued). 

not  made  absolute  on  ground  different    from    that  stated  in  it 
1193. 

Title  and  date  of  rule,  1193. 

Costs  on,  1193. 

Opening  and  rescinding  the  rule,  or  moving  again,  1194. 

How  parties  may  move  to  discharge  rule,  &c.,  1194,  962. 

Filing  affidavits,  1195. 
Rules  granted  without  motion  by  counsel. 

obtained  upon  a  judge's  fiat,  1195. 

obtained  from  the  masters,  upon  a  praecipe,  1195. 

obtained  from  the  masters,  without  a  praecipe,  1195. 

side- bar  rules,  1196. 

to  plead  several  pleas,  1196. 
Rules  enforcing  rules  for  payment  of  money,  costs,  &&,  under  1  &  2  Vict  c. 
110,  s.  18. 

Effect  of  rules  under  that  statute,  1196. 

Mode  of  enforcing,  1196. 
Rule  for  judgment,  after  verdict,  &c.;  336;  after  demurrer,  665;  on  nul  tiel 

record  pleaded,  670,  671;  on  judgment  by  default,  702;  not  necessary 

after  writ  of  inquiry,  720. 
Rules  of  the  Q.  B.  prison,  860 ;  day -rules,  862. 


S. 

Sailors,  privilege  of,  from  arrest,  &c.,  474;  how  proceeded  against,  474;  affida- 
davit,  &c.,  on  execution  against,  451;  time  to  render  principal  on  impress- 
ment of,  635. 
Sale,  see  ** Goods  sold,"  **Purcha»er:"  under  a  fi.  fa.,  429,  &c. 
Satisfaction,  of  judgment. 

Entry  of  on  the  roll,  456;  satisfaction  piece,  457;  where  a  warrant  can- 
not be  obtained,  457;  in  trover  for  deeds,  on  delivery  of  deeds,  &c., 
457. 
Scandalum  magnatum,  change  of  venue  in  action  for,  958. 
Scire  facias  generally. 

fVhatf  and  in  what  eases  requisite, 
generally,  815,  816. 

where  a  stranger  is  to  be  affected  by  the  judgment,  815. 
limitation  of  by  statute,  816. 
is  within  R.  H.,  T.,  4  WUl.  4,  816. 
Proceedings  ttpon  i^ 

The  writ,  summons,  &c,  829. 
to  whom  directed,  830. 
on  a  recognisance,  830. 
on  a  judgment,  830. 
teste  of  the  writ,  830. 
return  day  of,  830. 
must  pursue  the  judgment,  8rc.,  831. 
from  what  court  issued,  831. 

leave  of  court,  when  necessary,  and  how  obtained,  831. 
how  sued  out,  832. 
when  left  at  sheriff's  office,  832. 

necessary  in  general,  to  summon  or  give  notice  to  defendant,  833. 
leave  to  sign  judgment  without  summoning,  833. 
defendant,  how  summoned,  838. 
notice  when  defendant  cannot  be,  838,  834. 
Judgment  for  non-appearance,  834. 

where  defendant  has  not  been  stunmoned,  834. 
against  one  of  several,  835. 


so*  IB  ::.if=x^:  sofax  I  k  I  Vict,  c  II*.  i.  IT,  SI 
Bwdt  '.'.  ix^mitr^  SB  Oil  <rriL  it*  tB  >U. 
ICZJtlj-tMf  ifflaL:«OB-«l». 
Do^  ttrr  imiKBtKax.  ai  brian  cxeiBtim,  Sit. 


■bfo  ntcnii,  umI  Icmti  ts  c 

fonn  of  jai^nHnt.  82X. 

miui  be  irriral  br  kL  El  br 
D«th  bttwm  inlrrianUTT  ud 

fonn  of  llw  id.  £l,  SIX 

form  of  ihf  jndgmcnt,  8X3. 

•d  fi.  on  the  fiul  jndfiiKat  bHbn  eucatioa,  SI 
IVitfa  of  one  of  KTcnl  pUiotin  or  JefcmUiiw,  n4. 
Scire  bciu.  apn  (fa  marrimft  if  a  ftmt  ^matif  tr  i^ait 
MAiriage  of  a  feiDe  pUimifl^  &34- 
Of  feme  defendant.  Slf. 
Scire  &ciu.  M  COM  */ hmaknipltji  tr  imitlmmrf. 
Of  pUintiir.  &iS. 
Of  defendinuSSGi  onder  Loedi' act  *16. 
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Scire  facias,  in  other  cases,  (eontinued). 

For  restitution  after  reversal  of  error,  828. 
To  recorer  land  extended  under  elegit,  tt2S. 
To  repeal  letters  patent,  829. 
On  pardon  of  outlawry,  829. 
To  certify  bill  of  exceptions,  829. 
Against  a  sheriff,  829. 
On  error,  829. 

In  ejectment  in  ordinary  cases,  769. 
Scire  fieri  inquiry,  882. 

Scotland,  peers  of,  when  privileged  from  arrest,  465;   bankrupt's  certifie«te, 

&C.,  in,  no  privilege  from  arrest,  470;   affidavit  to  Md'  to  bail  sw<om 

there,  496;  commissioners  empowered  to  take  affidavit  in,  1216;  property 

in,  not  sufficient  for  bail  to  justify,  599;  error  from  courts  of,  352. 

Sealer  of  the  wriu,  13:  not  to  seal  blank  writs,  &c.,  13;  sealing  capias,  520; 

altering  and  resealing  writs,  1119. 
Seamen.     See  '*  Saihrt." 

Second  action,  staying  proceedings  in,  990;  after  nonpros,  1056;  after  discon- 
tinuance, 1059. 
Second  arrest,  when  allowed  or  not,  535,  1056. 
Second  deliverance,  writ  of,  799,  805,  806,  808;  costs  on,  808. 
Second  scire  facias,  837. 
Second  trial,  1086,  1098.     See  "  New  TriaV' 
Secondary  on  the  crown  side,  13;  of  the  Queen's  Bench  foi  registering  of  deeds 

in  Middlesex,  13. 
Secondary  evidence,  224.     See  " Evidence** 
Security,  for  costs. 
In  what  cases. 

generally,  1012. 

where  defendant  resides  abroad,  1013. 
in  actions  against  peers,  ambassadors,  kings,  &c.,  1013. 
in  actions  by  infants  or  lunatics,  1013. 
in  ejectment,  1013. 

in  actions  by  bankrupt  or  insolvent,  1014. 
in  actions  by  felons,  1015. 

in  actions  for  benefit  of,  or  instigated  by  third  parties,  1015.  * 

where  name  of  third  party  used  without  consent,  1016. 
in  other  cases,  1016. 
fresh  security,  1016. 
How  and  at  what  time  to  be  obtained,  1016,  1017. 
affidavit  for,  1017. 
time  for  giving,  1018. 
amount  and  sufficiency  of,  1018. 
time  for  pleading  after,  1018, 156. 
Discharge  of  security,  1018. 
Security  to  plaintiff  for  defendant's  putting  in  bail,  541 :  when  bail-bond  or 

attachment  ordered  to  stand  as,  569. 
Seduction,  damages  in  action  for,  326;  new  trial  for  excessive  damages  in, 

1090. 
Sentence  of  Admiralty,  how  proved,  221,  222. 
Sequestrari  facias,  &c.,  916;  after  outlawry,  933. 
Serjeant,  tee  "  Countelf"  when  privileged  from  being  held  to  bail,  467;  change 

of  venue  in  action  by,  959  ;  exempt  from  being  a  jnror,  303. 
Servants  of  royal  family,  when  privileged  from  arrest,  449,  464;  of  peers,  464, 
449;  of  ambassadors,  &c.,  466, 449;  service  of  declaration  in  ejectment  on 
a  servant,  739. 
Service  of  clerkship  to  attorney,  20. 
Service. 

Of  writ  of  summons,  113. 
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JWtf. 

i 

Seiviw.  (™i 

.,i..,d). 

'1 

Of-rii 

M 

Ofnoii. 

net,  S^c,  upon  Httorniti,  32. 

M 

Ofnolii 

:elDpraducF.  ftc,  S13. 

■ 

Of  role 

)  geneislly.  11SS. 

■ 

Of  mm 

mom  or  order,  1 1 99. 

T 

Of  rule 

for  oILchment,  1388. 

Ofnoi). 

ce  ofb.il.  580. 

OfDDii 

ceofdcclaraUon,  141. 

Of  dec) 

«r»iion  ill  eJMlment,  737. 

OfnilE 

ot  order  to  return  wHt.9dD. 

Of  role 

or  order  to  bring  in  hodv.  514. 

Seuioni,  ill 

loroet'i  hill  tor  huriDe»  at,  mnit  be  delivereil. 

-0:  >  pndiMl 

1  cehqdI  be  clerk  nfnnct.ta. 

BM.off.  pU> 

,  of,  m:  noliceof  bet-off  not  Do»»11o.ed.  18«,  n- 

ft) :  nininilio 

of,  103 

1;  verdict  ho«  tnki^n.ia  cueof,  SIS; 

atiyinic  proceedinjn  in  Klin 

brought  for  a  d.im  Ml  off  in  other  .eiion.  3 

m. 

Set-Off,  of  01 

ae  award  otjudginent  of  cotUegaina 

I  tatnhn.  B». 

459. 

Sel-ofT,  ofai 

:toriicj.  when  .vsil.Ue  for  him.  8S; 

■  i  Mlomeir  mti 

not  M 

iver  bill  for  puipoK  of,  Tfi. 

Selling  Mid 

c.  naniuil,  313;  proceeding!  agaiuit 

Ibe  ■herir. 

or  on  the  UU 

bond,  5fl4;  *K   "Shtriff,    p'nctedingi  agait 

i.i.-"   w»mnl 

:  of  Mnomej  or 

int.  Sic,  on.  689,  600:  judgment  b) 

■  defmlt.   703 

,  70i:juipi«l 

m°' 

cutml  ejector,  7SS,  747;  >»rd,  1S3' 

9;pl«n.ir.  < 

,™proc«Jing. 

Setting  off  jndgmenta,  coiU,  Sii^,  4S7.   Stt  "JmJgmntt,  tOimg  ^." 

Setting  Buide  proceedings  for  irregularity,  1042.     Stt  "  Irrrg^aHlf." 
Several  actions,  staying  proceedings  in,  990,  756;  conwlidating.  Jit,  9M. 
Seteri]  couotq,  nben  Bllowed  or  not,  147;  payment  into  court  in  case  of,  9T1; 

damagesincaieof,  324;  Bhcn  entire  *erdici  and  b»d  count,  3!4. 
Several  issues  in  law  and  fact,  proceedings  on,  861;  judgment  in  dcmnrreriD 

ease  of,  666;  new  trial  in  case  of  seienl  iiauei,   1096;  coiti  in  ate  of; 


Several  plaintiff! 

Statement  < 

ifinaftidaviiafdebl,  48: 

i,  494. 

)f  in  writ,  106.401. 

Time  to  det 

rlare  in  case  of,  138. 

When  pl-i.1 

nilT  may  declare  agiinst  01 

ne  of  seyerd  only,  138. 

Outtawr^'  ol 

F  one,  934. 

Payment  in 

to  court  by  one  of.  972. 

Delivering  issue  where  several  defendants,  203. 

Notice  of  trial  to,  20B. 

Notice  of  trial  where  one  suffers  judgineiit,  809. 

Nonauit  where  one  sutTers  judgment.  313. 

Verdict  where  several  defendanti,  bow  to  be  given,  333,  701. 

Severing  damages  in  case  of,  323. 

CosU  where  one  of  several  defendants  acquitted,  1 153. 

Jadgmeni  by  default  by  one,  701,  703. 

Writ  of  inquiry  in  case  of,  708. 

Costs  where  several  defendanla  in  ejectmeat,  761. 

Effect  of  death  of  one  of,  762,  1172. 

New  trial  in  case  of  several  defendant),  1099. 

Contribulion  in  case  of.  3S3,  417. 

Writ  of  error  in  case  of,  348. 

Writ  of  execulioD  in  ease  of,  401. 

How  far  ejecution  nn  one  discharges  rest,  417. 

Judgmtnl  on  warrant  of  altomev  in  c«»  of  death  of  nw  urtr.  6 

Sci.  fa.  in  rase  of.  824.  '^   ' 
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everal  plaintiffH  or  defendants,  (eontinmd). 

Supersedeas  of  prisoner  where  several  defendants,  866,  867. 
ereial  pleas,  when  allowed,  172;  costs  on,  1154. 

everal  tenants,  service,  &c.,  of  declaration  in  ejectment,  in  case  of,  738. 
•ewers,  attorney  privileged  from  acting  as  officer  of,  47. 
ham  pleas,  167. 
heriff  generally. 
SberifiTs,  14. 
Under-sheriff,  14. 
Deputy  of  sheriff,  14. 
Transfer  to  incoming  shcrifT,  14. 
Blank,  &c,  warrants  forbidden,  15. 
Return  of  writs,  15. 
Where  rule  expires  in  vacation,  16. 
Return  of  habeas  corpus,  16. 

Bailiff  not  to  take  warrant  of  attorney  except  &c.,  16. 
OflUcer  not  to  be  attorney  or  bail,  16. 
Sheriffs'  officers  not  officers  of  court,  16. 
Liability  of  for  misconduct  of  officer,  16. 
Delay,  extortion  by,  &c.,  16. 

Stat  7  W.  4  &  1  Vict  c.  55,  regulating  sheriffs'  fees  and  giving  a  remedy 
for  extortion,  1 7. 
what  fees  may  be  taken,  17,  18. 
extortion  summarily  punishable,  17. 
costs  of  complaint,  IS. 

complaint  to  be  made  before  last  day  of  next  term,  18. 
fees  in  Lancaster  and  Durham,  18. 
Direction  of  writs  to,  103,  508;  where  sheriff  is  a  party,  508. 
When  bound  to  discharge  defendant  on  bail  tendered,  536,  539. 
Duty  of,  on  taking  a  bail-bond,  536 ;  when  bound  to  assign  bail-bond, 
559;  consequences  of  refusal,  559;  how  to  assign,  559 ;  effect  of  it, 
560;  action  by  him  on  bond,  560;  how  reimbursed  if  he  have  to 
pay  debt,  &c.,  574;  amount  of  liability  when  he  is  fixed,  572. 
Court  will  not  relieve,  when  guilty  of  breach  of  duty,  572. 
Award  of  venire,  where  sheriff  a  party,  &c.,  1170,  305. 
How  to  execute  writs  of  execution  generally,  407;  see  **  Execution  t** 
how  to  execute,  and  duty,  &c.,  on  a  fi.  fa.,  431;  see  "  Fi,  Fa,;** 
on  an  elegit,  444;  see  *'  Elegit ;"  on  a  ca.  sa.,  451;  see  **  Capiat  ad 
Satisfaciendum;"  his  poundage  and  expenses  on  writ  of  execution, 
414;  payment  to  him  under  an  execution,  415;  acquires  special 
property  in  goods  seized,  439;  remedy  against,  for  amount  levied  in 
execution,  439. 
Writ  of  inquiry  executed  before,  &c,  707 ;  see  **  Inquiry,  writ  of;"  writ 
of  inquiry  in  debt  on  bond  executed  before,  723;  new  trid,  where 
under-sheriff  was  party's  attorney,  1089. 
Trial  of  actions  not  exceeding  20/.  before  sheriff,  262.     See  ^Trial** 
His  duties,  &c.  in  replevin,  793 ;  his  liability  in  and  proceedings  against, 

813. 
Relief  of,  &c.  in  case  of  adverse  claims,  &c.,  1005.     Set  ** Interpleader.** 
theriff,  proceedings  against  in  bailable  actions. 
Rnle  or  order  to  return  the  writ. 

In  what  cas^,  547 ;  action  against  for  escape,  547,  454;  attachment 
against,  547,  549;  Judge's  order  to  return  the  writ,  547; 
must  be  obtained  without  delay,  548;  in  what  cases  sheriff  cannot 
be  compelled  to  return,  548  ;  where  arrest  by  special  bailiff, 
524;  six  months  afler  expiration  of  office,  548;  transfer  of  writs 
to  incoming  sheriff,  14. 
When  and  how  obtained,  549 ;  rule  or  order,  547;  form  of,  550. 
Service  of,  550. 
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SheriC  promdjnp  iijainil  in  baiUblt  Ktioni.  {coatinmtd). 
Bmit  or  mdrr  la  rtl*n  lU  wril,  (eoDdDDedJ. 

KeUini    or,  130:  al  vbu  limF,  iiO;    mode  of  prKFf<£n|;  on  lb 
unid  reiuiBi,  331;  when  dricndinl  it  dck.  retcutr.  Sc,  Ml , 
rbfn  vrit  i>  imi.  aDil  ieteniiiat  in  cuttod/,  31).  iit. 
Motion  for  atuchment,  34  J. 
Halt  tr  »rdtr  to  bring  in  llu  bodg. 

When  iDd  hov  obuined,  iSS ;  when  sheriiT  bu  gone  out  at  aSw. 

534;  HiriceDf,  5S4,SSa. 
How  complifd  oiih,  334;  in  what  time,  534  i  the  *beHff  mul.  in 
^ncnl,  bring  in  defrndanl  or  perferi  ipccial  bail,  Hi;  ihinti 
noi  obliged  lo  bring  defendant  tciually  into  court,  333. 
Uatioii  lor  tbe  attachment,  35  j. 

Tbe  atiachmint.  356:  how  toed  out  and  proaecuted,  336,  337. 
Amount  of  tiabjlitj  of  ■l|rrifr.35K,  572. 
Atfiii(ii»i/(DriU)FJ>;;jT'v»<fii^ii^atsif  >A(iif  ST  upon  tit  inil-isai. 

in  proceediog*  reUliTc  to  bail,  5B4. 
■here  .rrcit  made  b;  apecul  biilio;  564,  SH.  517. 
in  aHigrimeat  of,  at  action  on  bail-bond,  3G4. 
after  aaiignment  of  bail-bond,  565,  54  S,  559,  SSI. 
■here  writ  it  void,  565. 

apptication  muil  be  made  in  reafonablc  time.  S09. 
how  made.  S6S. 
For  other  causes. 

minake  of  delendaat,  ^e..  iM. 
giring  time  to  defendant,  368. 
bad  faith,  506. 

delny  in  proceeding)  againit  ihetiff,  967. 
delay  in,  againat  bail,  567. 
injunction,  567. 
death  oF  defendant,  £67. 
ofpUinliff,  36S. 
bankruptcy  of  defendinl,  SOS. 
wbere  defeudant  expelled  under  alien  act,  SOS. 
plainliff**  attorney  uncertificated,  568. 
where  two  writs  are  iiiued,  588. 
bail  need  not  be  put  in  before  inoting,  368. 
Sittt/^g  Ttguttv  procttdingt  apoH  jiayment  of  coats. 

"ftraa  on  which  regolar  proceedinga  will  be  alajcd  nnder  1  W.  1i 
c.  3S,  36B. 
under  1  &  3  Vict,  c  110,  a.  7,  589. 

affidavit  of  merits,  when  application  made  by  defeiKUuit,  Ml. 
affldaiit  on  application  by  bail  or  aheriff;  379. 
application  how  made,  571. 
when  made,  571. 
what  pleat  allowed  after,  S71. 
■beriffnot  relieved  if  guiliy  oTmiioondnet,  571, 
remedy  of  ilieriCT  when  attachment  not  (et  a«de,  572. 
remedy  of  bail  when  proceedinga  on  bail-bond  not   set  uidt, 
572. 
Sheriff,  proeeedingt  againat  in  replevin,  SIS.    St*  "  KtpUttK," 
Sheriff,  proceedinga  againat  upon  a  acire  taciaa,  839, 
Sheriff,  action  againsL 

For  falie  return,  543. 

For  falie  impriaonment,  543. 

For  not  returning  writ  or  not  aagigning  bond,  S«. 

For  amount  levied  in  eiecuiiou,  439. 


Index.  Idil 

Sheriff^  Action  against,  (ccntmued). 

For  extortion,  416. 
Sheriff,  proceedings  against  prisoners  in  custody  of,  &c.,  851.     See  **  Pri' 

ioners" 
Shewing  caase  against  rules  generally,  1190. 
Ship,   notice  of  trial  on  master  of,  206 ;  register  of,  proof  of,  223 ;  articles  of 

evidence,  &c.,  233. 
Short  notice  of  trial,  what,  &c.,  206. 
Sicat  alias  distringas,  &c.,  796. 
Side- bar  rules,  1196. 
Signing  pleas,  what  must  be  signed,  171 ;  signing  replication,  &c.y  197;  sign* 

ing  demurrer,  &c.,  658  ;  forging  counsels  signature,  62. 
Similiter,  striking  out  and  demurring,  &c.,  204;  amendment  to  insert  it, 

1124. 
Sittings  in  banc,  94;  in  bail-court,  94;  at  Nisi  Prius,  97;  considered  but  as 

one  day,  822;  notice  of  trial  for,  206;  time  appointed  for  trial  of  conmiou 

or  undefended  causes,  265. 
Slander,  pleas  in,  187 ;  verdict  in  action  for,  where  one  bad  count,  324;  change 

of  venue  in,  958 ;  damages  in,  325 ;  new  trial  for  excessive  damages  in, 

1090;cosUin,  1146. 
Soldiers,  privileged  from  arrest,  475;  how  proceeded  against,  475;  affidavit, 

&c,  on  execution  against,  449. 
Solvit  ad  diem,  plea  of,  185;  need  not  be  signed,  171;  damages  on,  321. 
Son  assault  demesne,  plea  of,  need  not  be  signed,  171. 
Southampton,  direction  of  writs  to,  509. 
Sonthwark,  direction  of  writ  into,  508,  509. 
Special  bail,  or  bail  above.    See  "Bail,  Special*' 
Special  bailiff,  524. 
Special  capias  utlagatnm,  644. 
Special  case. 

Proceedingi  upon  when  ttated  at  trial,  319. 
How  framed  and  settled,  819. 
How  acted  on,  320. 
Argument,  8cc.,  of,  320. 
Verdict,  how  entered  on,  320. 

Proceedings  upon  a,  without  going  to  trial,  649. 
Order  for  and  proceedings  on,  649. 

Proceedingi  upon  a  case  stated  from  a  Court  of  Equity  ^  649. 
how  framed,  650. 

grounds  of  the  opinion  stated,  650. 
sending  case  back  to  the  same  or  another  court,  650. 
proceedings  after  argument,  650. 
Special  demurrer,  658;  in  abatement,  653. 
Special  execution,  not  warranted  by  general  judgment,  400. 
Special  imparlance,  803. 
Special  jury,  how  returned,  253;  costs  of  judge's  certificate  for,  265;  tales, 

255 ;  qualifications  of,  304. 
Special  paper,  demurrer  set  down  in,  665. 
Special  pleas,  172;  see  "Plea/*  the  like  in  error,  872. 
Special  verdict,  form  of,  and  proceedings  on,  316;  amendment  of^  818, 11S2; 

judgment  and  execution  on,  318. 
Speaalty.     See  "Covenant,**  "Debt,** 
Stamp,  on  articles  of  clerkship,  21 ;  on  attorney's  certificate,  84;  compelling 

production  of  instrument  to  get  stamped,  1025;  trying  cause  out  of  turn 

to  get  instrument  stamped,  265 ;  stamp  on  cognovit  or  warrant  of  attor- 
ney, and  consequences  of  want  of,  676;  when  payment  into  court  admits 

sufficiency  of  stamp,  978,  979. 
Stannaries,  error  from  court  of,  352;  execution  on  judgment  in,  958. 
State,  acts  of,  how  proved,  224. 

YOU  u.  II 


upuD  KcogDisuice  of  bail,  81 S- 

ID  ireipu*  w  QM,  Ki,  »8B,  S89. 

in  dttiniu,  9SIS,  B8B. 
in  replevin,  986. 
in  eJeclDieni,  9S6. 
in  ejeclmeiit  by  moTtgagn,  MS. 
on  one  of  lerenl  connu,  «8<. 
rule  or  order  for,  how  obluncil,  uid  cBrd  of,  98' 
undertiking  lo  pa;,  on  lUyiog  proceediBgi,  «nli 
MD  paymeiil  or  debt  ■ndcoiu  where  amoaiit  ii  dii 
in  wbal  cuei,  0ST. 

1  part,  and  plaintiff'  to  pracci 


988. 


]>  far  a  mooty  dnaand,  BBS. 


in  other  aciioni  for  nnliqaidated 
Upon  payment  of  debt,  &&,  wilhont 

have  juiiadiction,  990. 
On  equitable  graundg,  990. 


eSect  of  *I>y  till  payment  of  eoiti  offonocr  ■■ 
ipplication,  when  lo  '         ■    ' 
Id  trifling  actioni,  S94. 
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laying  proceedings,  {ctrntinut^* 

In  actions  brought  without  authority,  (coii/iiiM(0. 
by  cestui  que  trust,  996. 
by  assignee  of  debt,  996. 
by  lunatic,  &c,  996. 
where  one  plaintiff  dissents,  996. 
Where  the  attorney  is  uncertificated,  &&,  996. 
In  penal  actions  by  common  informers,  997. 
In  actions  by  outlaws  and  alien  enemies,  997. 
In  actions  against  bankrupts,  997. 
In  other  cases,  997. 

on  ground  that  action  will  not  lie,  997. 
on  set-off  of  mutual  claims,  998. 
on  transfer  of  bill  of  exchange  pending  the  action,  998. 
in  action  against  good  faith,  998. 
What  a  breach  of  a  rule  staying  proceedings,  998. 
terling  money,  statement  of  value  of,  in  affidaiit,  to  hold  to  bail,  490. 
tetprocessus,  when  allowed,  on  motion  forjudgment  as  in  case  of  nonsuit,!  077. 
teward,  lien  of,  64,  65. 

ticking  up  notice  of  declaratioA  in  office,  141  ;  demand  of  plea,  159. 
tipulated  damages.     Set  **  Liquidated  Damaget,** 
took,  interest  on,  bond  for  replacing,  allowed  in  erroTf  878,  n.  (e);  bond  for 

replacing,  not  within  8  &  9  W.  3,  c.  11,  724. 
tock -jobbing  not  allowed  to  be  pleaded  wiUi  other  pleas,  175. 
triking  attorney  off  roll,  69. 

triking  out  counts,  pleas,  unnecessary  averments,  &c. 
unnecessary  counts,  964. 
superfluous  matter,  964. 
indecent  or  scandalous  matter,  964. 
reference  to  master,  964. 
at  what  time  applied  for,  965. 
forms  prescribed  by  rule  of  court,  965,  146. 
unnecessary  pleas,  &c.,  965,  150. 
improper  or  frivolous  pleas,  965, 167. 
ubmission  to  arbitration,  1222.     See  "  jlrbitraiion,'* 
ubomation  of  perjury  by  an  attorney,  how  punished,  6S. 
ubpcena,  232  ;  subpoena  duces  tecum,  233  ;  on  trial  before  sheriff,  295  ;  on 
writ  of  inquiry,  717  ;  penalty  for  not  obeying,  234  ;  attachment,  &c,  for, 
234,  1263. 
ubscribing  witness,  228. 
uggestions,  entry  of,  upon  the  roll. 
When  necessary  in  general,  1170. 
As  to  the  awarding  of  the  venire,  1170. 
in  local  actions  to  prevent  delay,  1170. 
or  to  secure  an  impartial  trial,  1171. 

where  venue  laid  in  county,  or  city,  or  town  corporate,  &o.«  1171. 
where  venue  laid  in  Berwick- upon-Tweedy  1171. 
when  made,  117K 

notice  of  suggestion  should  be  given,  1171. 
Of  breaches  in  debt  on  bond,  1171, 723.    See  ''BondT 
Of  the  death  of  the  parties,  1172. 
before  final  judgment,  1172. 
amendment  of  omission  to  enter  it,  117S. 
after  final  judgment,  1 172. 
death  of  defendant  in  error,  1 172. 
For  costs,  1172. 

where  defendant  entitled  to  more  than  utoal  ootis,  1172. 
double  or  treble  costs,  1173. 
under  court  of  conscience  acts,  1 178.  • 

how  court  of  conscience  acts  must  be  taken  adTftntage  of,  1175. 

I  t  2 


t.l:J;ri.i-.i.'.L<.radit,  ui.'.ess draitn  up  and  ieired,  13( 
Who  tsav  dnir  np  the  order,  1303. 
Edecl  of  the  oidtr.  ud  rnrordog  of,  1104. 
When  and  boa  it  hut  be  ■baodoDCd,  1104. 
Mos  impeached,  1201. 

bf  »ppli«rion  lo  coort,  ISO*, 
by  1  tummoai  befon  i  judgt,  1105. 
(r'heo  court  will  iatnfere  OTUOt,  1105. 
Ordtrs  gramed  Kithaul  lummoiu,  1206. 
Ho«  lo  proceed  if  order  nfoied,  and  paift  ititnrilfir 
Summans,  writ  of,  and  proceedinga  on  to  compel  ap; 
I>  the  commcnccnwDl  of  ptnoiul  actjon^  lOL 
Slav  be  iuued  agUDtl  any  pcnon,  lOS. 
FoT^  of  Ibe  >rit,  101. 

Fomi  p-ien  b;  1  W.  4,  c.  39,  mnit  be  adopted, 
DtreciioD  of,  and  paitin*  nunet  and  tcadoKie, 
defendanCi  Dame  in,  103. 
name  ofdignjly,  lOf. 
defendant*!  midence,  10$. 
plaintiri  name,  100. 
Character  in  which  partin  me  and  an  aned,  10( 
AdditiOD  of  partie*,  I0<. 
Namber  of  panic*,  106. 
Form  of  action  iniut  be  Mated.  107. 
omiuioD  of,  ineguUr,  107. 
lanaoce  in  declaratioD  from  form  itated  ru 
Return  of,  and  time  for  appearance  on,  108. 
Date  of  nimmona,  lOS. 

not  lo  be  iaiiied  till  cmaie  of  actiim  eomslet 
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Sammoos,  writ  of,  &c.,  serrice  of,  {eontinmed),  "       . 

privilege,  114. 
at  what  time  seired,  114. 
by  whom,  .114. 
how,  114. 

on  husband  and  wife,  115. 
on  corporation,  115. 

on  inhabitants  of  hundred  or  county,  115. 
on  printer,  &c.,  of  newspaper,  115. 

on  trading  or  other  company,  under  7  W.  4  &  1  V.  c  73|  116« 
indorsing  day  of  service,  116. 
irregularity  in  service,  116. 
motion  to  set  aside  for,  116. 
affidavit  on  motion,  116. 
motion  when  to  be  made,  117.- 
plaintiflTs  proceedings  on  finding  irregularity,  117. 
Alias  and  pluries  writs,  117. 
Concurrent  writs,  1 18. 

Defects  in  writ,  how  and  when  taken  advantage  o^  118,  119. 
Altering  writ  without  leave,  119. 
Amendment  of  writ,  120. 
Appearance  after  service  of  writ,  121. 

when  entered  by  defendant,  121. 
when  plaintiff  may  enter  it,  121« 
how  entered  by  defendant,  122. 
how  entered  by  plaintiff,  122. 
appearance  should  state  names,  &c.,  correctly,  122. 
should  follow  form  in  2  W.  4,  c  39,  sched.,  123. 
undertaking  to  appear,  123. 
Summons  and  distringas,  proceedings  by,  124.     See  "  Distringas" 
Summons  on  a  scire  facias,  832,  833,  640;  if  not  made,  leave  of  court  to  sign 

judgment  requisite,  832,  833,  640. 
Summons  and  severance  after  error  brought,  349. 
Summons  of  jury,  oq  writ  of  inquiry,  717;  on  trial  at  Nisi  Priut,  267;  on 

trial  before  the  sheriff,  294. 
Sunday,  when  first  day  of  term,  90;  when  reckoned  in  proceedings,  91,  93, 
586;  not  reckoned  as  one  of  the  days  for  sci.  fa.  lying  in  sheriff's  office, 
832;  arrest  cannot  be  made  on,  531;  unless  after  negligent  escape,  531 ; 
writ  cannot  be  served  on,  114;  service  of  declaration  in  ejectment  on, 
bad,  737;  service  of  rule  on,  bad,  1188;  attachment  cannot  be  executed 
on,  1270;  bail  may  seize  principal  on,  531;  execution  cannot  be  ex^^ 
cuted  on,  408. 
Superfiuous  counts,  striking  out,  8rc.,  964. 

Supersedeas  generally,  for  prisoner  for  not  declaring,  864 ;  for  not  proceeding  to 
trial  or  judgment,  864;  for  not  charging  in  execution  in  time,  864;  cases 
where  laches  no  supersedeas,  864;  list  of  prisoners  tupersedeable,  &o:, 
865;  notice  to  marshal,  &c.,  of  cause  preventing,  B66i  dischaige  of  pri- 
soner supersedeable,  866 ;  how  supersedeas  obtained,  &c.,  866 ;  effect  of 
supersedeas,  867;  supersedeas  of  outlawry,  930;  when  a  writ  of  error  is 
a  supersedeas  of  execution,  381;  writ  of  second  deliverance,  a  lupersf- 
deas  oi  retorno  habendo,  800. 
Supplementary  affidavit  of  debt,  not  allowed,  502;  when  allowed  io  other 

cases,  1185. 
Supply,  see  "  Bail;**  in  replevin,  see  **  Replevin  Bond;*'  surety  becoming  a 

witness,  793. 
Surgeon,  exempt  from  being  juror,  303. 
Surname.     See  "  Names," 
Surprise,  time  for  plaintiff  to  inquire  as  to.  bail,  after,  M5  ;  new  trial  in  case 

of  verdict,  Ac,  by,  1092. 
Surrebutter,  198. 
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Jiufar:. 

'    f 

SurteTi,  bow  pnt'cd,  US, 

Of,  2aa. 

TJm.  267. 
Turn  qumm,  i 
Twde,  rewri 
T«t.lii.n  of 

irril  oF  trrer,  IS 
.  of,  &c,  79«. 

T. 
s. 

otice  dT.   11«3 

i   or  lUaraer'a  UQ. 

7*:eM.rf     1 

T«ie.,  to  be  plfd  in  mm  of  txecolion,  4iS.                                                       1 
Tenuil,  >»  "  Ejeclmcnl."  "  Lmitvd,"  in  nil,  error  b;,  34T:  nnumnln. 
wiintt  isndlord  in  tjMlmrol,  H«i  boond  to  ei.c  luidiord  Bolia  J 

ineJFcinient  In.  T£l- 
Tender,  negative  of,  in  <iffida*it  to  hold  to  twi.  1»S  ;  vhere  b«l  oM  la  plal 
il,  9S«>  ple>of,  iiiuoibU,  l«3i  Dot  allowed  to  be  pl»d«l -1(b  gnnd 

of.  981;  nonnuit  After  pleiof,  313:  ofvitneuei' »peiiH>,  »«  ;  nfcnt. 

cen.  &:c„  91 3  i  ofanicndiiii  iniolaaUrj  treipuiei,  981 ;  in  leplCTin,  911. 
T«u>*. 

The  termi,  90. 
.  Euoigti  day,  91. 

Return  da;*,  &c,  of  writ*  in,  91. 
Term'i  notice. 

Id  plead,  US. 

to  reply,  rejoio,  &c.,  198. 

to  enter  imie,  30S. ' 

tomoTefor  judgment  M  in  cue  of  a  Doiuait,  1070. 

of  trial.  210. 

of  inquiry,  715. 

ofmolioo,  1187. 

of  ligning  judgment,  331. 

Deceaiary  only  bpfoia  lerdict,  and  not  aa  la  pi«ceed{ngi  after  it  311. 
Term  of  yean,  (ke.,ute  of,  nnderfi.  fa.,  437  <  oxtendiiig,  fte.,  of,  on  elegit,  4U- 
Terretenanla,  elegit  agaiuit,  110;  aoira  fitciaa  and  eaeention  agiioit,  iftti 

deatb  of  defeDdant  after  final  judgment,  819,  I18S;  the  like,  aftet  dalb 

between  verdict  and  judgment,  Ml,   813,  1181;    the  like,  after  doA 

between  interlocutory  and  final  judgntent,  813,  IISI)  tiie  likc^  on  deuli 

of  one  of  •eieral  dafendanli,  814,  1181. 
Teiriera,  how  proved,  123. 

Tealc  of  writ*.     Sre  ikt  dlffiml  tilln  s/'  WrUi  Ihrmghimt  tkt  Imdit. 
TeaUtum,  fi.  fa.,  419;  ca.  la.,  450;  id.  b.,  830. 
Thaokagiving  day,  when  reckoned  in  pnctodl^a,  91. 
Thnalening  leller,  attoroey  lending,  SI  i  threateniag  bail,  eoata,  Ac,  after, 

fl04,  n.  (Ol  allacbmeni  for  threatening  pro*cvBli>r,ftG.,  IMTt  plea  of  pet 

minii  need  oot  be  signed,  171. 

Time. 

Computation  of,  93. 

Days  when  eicluaiie  or  not,  93. 

Portion  of  a  day,  93. 

Days  It  Eaater,  Chriatmni.  &c.,  93,  94. 

For  putting  in  bail,  i7fl,  608. 

To  inijmn  afVn  bul,  6<1&. 

For  pte»£nt,  VJ&. 
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Time,  (c^Htitmed). 

Further  time  for  pleading,  160. 
For  replying,  195. 
For  making  up  issuiB,  199,  202. 
For  giving  notice  of  trial,  &c,  207. 
Tipstaves,  13. 

Tiching-man.     See  "  CotutabU,*' 
Title,  of  affidavit,  1208;  of  declaration,  145;  of  iitiie,  199;  of  notieeof  trial, 

208. 
Title  deeds,  not  seicable  in  execution,  426. 
Tombstone,  examined  copy  of  inscription  on,  823. 
Tower  of  London,  officers  of^  when  privileged  from  arrest,  464;  Aieoutkm  is, 

not  allowed,  410. 
Towns,  direction  of  writs  into,  509. 
Trade,  things  fixed  for,  seixable,  &&,  under  fi.  fa.,  498.    . 
Traders,  subject  to  bankrupt  laws. 
Proceedings  against,  921. 

How  compelled  to  pay,  &&,  debt,  or  beoome  bankrupt^  991. 
Form  of  affidavit,  &c,  92 1. 
Render  by  defendant  in  discharge  of  bail,  921. 
Tradesman's  books,  proof  by  entries  in,  229,  280. 
Tralnbearer,  13. 

Transcript,  rule  to  transcribe,  abolished,  368;  nonpros  for  not  tnmseribing, 
869;  in  what  cases  amended,  368,  369;  when  neeoMary  t»  remit  it  to 
court  below,  before  execution  sued  out,  380. 
Transmitting  bail- piece,  610. 
Treasurer  of  cogspany,  execution  against,  401. 
Treble  costs.     Set  **  Dombk  Cttt.*^ 
Treble  damages,  327. 

Trespass,  jurisdiction  of  the  court  in,  1 ;  plea  in,  187;  pajrment  into  ooart  in, 
970;  staying  proceedings  on  payment  of  damages,  &e.,  986;  damages  in, 
320;  for  mesne  profits,  786;  judgment  in,  335;  judgment  by  default  in, 
interlocutory,  701;  writ  of  inquiry  in,  711;  proof  of  damages  in  execu- 
tion of  writ  of  inquiry  in,  7 1 8, 7 1 9 ;  costs  in,  1 1 39, 1 140 ;  execution  in,  400. 
Trial,  notice  of. 

What  notice  necessary, 
in  Middlesex,  205. 
in  London,  206. 
at  assizes,  206. 
before  sherifi^,  &e.,  206. 
short  notice  of  trial,  what,  206. 
holidays,  how  reckoned  in  notice  of,  207. 
In  what  cases  unnecessary,  207. 
When  to  be  given,  207. 
To  whom  to  be  given,208. 
Form  of  208. 

conflicting  notices,  209. 
where  one  defendant  saffers  judgment,  299. 
^fotice  of,  by  continuance,  209. 
must  be  two  clear  days,  209. 
only  once  a  term,  209. 
not  used  in  country  causes,  209. 
not  after  countermand,  209. 
when  deemed  an  original  notice,  209. 
Notice  after  ne  recipiatnr,  209. 
Term's  notice  of  intention  to  proceed,  210. 
'   Notice  of  conntermand,  210;  neglect  to  give,  211. 
New  notice,  when  necessary,  8rc,  211. 
Irregular  or  ?oid  notice,  211 ;  not  waived  by  retaining  it,  Slf. 


IrinJ  where  itsiie  not  joined,  2S6. 
WithdraH-ing  record,  268. 
Uc-enlry  of  record,  268. 
AlleadaDce  of  the  putiea  at  lk«  trial,  SBd^ 
Jut;,  how  called  and  iworn,  S6T. 

ncwen,  36T. 

■haUeogca,  1ST. 

laUi,  S6T,  3flB. 
OpenJDg  of  pleadings,  right  to  begin  aail  rrptf,  1S8L 
Statement  of  the  case,  &c.,  bycouDsd,  STl. 
Examination  of  vtitneue),  ITS.    Set  ••  IFilutau." 
Croig-examiaation  of,  271. 
Rc-ciaminalioD  of,  t77. 
FuithcT  evidepce,  or  recalling  >rilnawea,aQcT  plaiatiQ' 


278. 

Right  to  replj  on  objcctiDi 
The  defence,  279. 
The  reply,  279. 
Theaumining  up,  280. 


I  taken  during  the  trial,  318. 


g  under  3&1W.4,  c 


Verdici,  how  gi^en,  286.     Sn  "  Viriiet" 
Certificate  for  speedy  eieculion,  289,  290. 
Trial  before  the  BherilT. 

StalBlei  as  to,  and  la  what  cases  thev  extgnd,  399. 
Extend*  only  to  actlau  Toi  debt  oi  demand  Dot  cxMedia 


Trial  before  the  iheiiff,  (  cmfiwtd). 

Judgmenl  and  aiecution  on,  396,  ' 

Judgment  u  in  cue  of  a  Doniuil,  SSe. 

Jud^ent  and  execution,  &c.,  396. 

Cotts  on,  3S7. 

Obtaining  iberiff'i  nolea  of  trial,  3ST. 

Mew  trial  after,  Z»T,  S98. 

Trial  by  praviao,  299. 

Arrest  of  judgment  alWr,  S99. 
Trial  loat.in  what  caiei,  569. 
Trial  by  proviso,  1065,     S<t  "Prtvuti." 
Trial,  on  plea  of  abatemeDl,  SOli  who  to  begin  on,  268, 
Trial,  in  ejectnieul,  I5S,  TSl. 
Trial  in  tepletin,  S07. 
Trial  in  scire  faciaa,  836. 
Trial  in  actiona  against  prlionert,  855. 
Trial,  upon  Dul  liel  record  pleaded,  670. 
Trial,  putting  off,  1061.     Set  "  PiUling  cf  Ihi  TriaL" 
Jiial,  coBta  for  not  proceedjiq;  to. 

in  wh^t  caaee,  1067. 

where  delay  of  party,  1067. 

where  delay  of  court,  1067. 

eicnacof  9uch  cosli,  1067. 

when  and  how  obtaiued,  106S. 

rule  for  no  atay  of  proceedinga,  1D6S. 

execulion  for,  under  1  &  i  Vict,  c  110,  i.  18.  tOS9. 

as  to  obtaining  casta  against  leaior  of  plaintiff' in  ejectment,  711. 
Trial,  new.     Sei  "Srw  TriaL" 
Trifling  actio 09,  to  what  amount  court  will  hold  cognisance,  BOl;  atayingpm* 

ceedings  in.  9941  new  trial  in,  1096. 
Tiorer,  affidavit  to  hold  to  bail  in,  484:   plea  in,  I92|  payment  into  cOQIt  in, 

9T 1  { slaying  proccedioga  on  restoring  goods,  &c.,  988 ;  notice  to  produce  in, 

331;  dttmage9ln,a20;  Judgmenlin.aSDj  execution  in,  400i  sheriff  may 

mainuiii,  439. 
Trustee,  alloiBey  holding  paper  as,   65i  co-plaintiff  fraudulently  releaajng, 

i'i9,  n.  (rj;  security  for  costs,  &c.,  when  action  in  name  of,  without  con- 
sent. &c.,  996,  755 ;   relation  of  judgment  as  lo  trust  esute,  341,  342.; 

selling  goods  of,  on  marriage  selilcment,  430:  extending  trust  estate,  443. 
Turnkey  of  prison,  delivery  of  papers,  &g.,  to,  for  prisoner,  855;  duties,  &c.,  of, 

863;  turukey  of  marshal  not  to  be  an  articled  clerk,  &c.,  21 ;  remedy  for 


scoiiduct  of, 
urnpi" 


Umpirage,  1234. 


eik  of,  40!. 


.  and  time  for  (rial  of,  365;  nonsuit  in,  313. 

(Inder- sheriff',  attorney  cannot  be,  48;  duties  and  disabilities,  14. 

Undertakin^'.ofBnallDTney,  58i  when  enlorceabte,  58;  of  a  third  person  for 
derendant's  appearance,  Sfc,  537;  Id  pay  aitoiney's  claim  against  third 
prnon,  59;  to  give  material  evidence  ou  bringing  back  venue,  961 ;  on 
discharging  rule  for  judgment  as  in  case  of  a  nonsuit,  1077. 

Unliquidated  damages.     5tt  "Liquidaled  Daaagii," 

Unnecetsary  counts,  Ac,  964.     Sie  "  SMking  tmt"  ^■. 

Use  and  occupation,  affidavit  lo  hold  to  bail  for,  437)  inquiry  in,  after  judg- 
ment by  default,  711. 

Usher  of  the  court,  II. 

Uaury,  warrant  of  atlomej  let  adds  lor,  689. 


Vacant  powesaioo,  wh«t  ii,  770;  ejectment  on,  7T0. 

VaciUDti,  titdngs  in.  97 ;  venire  (aciiu,  majr  be  relumable  in,  iS6,  SSI  i  wiili 
oftumnioni  and  cipiis  may  belealed  in,  lOB.  SITi  to  maj  rata  of  eu- 
culian,404|  jodginent  by  defiuli  nuy  be  aif^ed  in,  703. 
Variance,  between  aSdaTiI  and  proce»,  &c.,   SOI  ;  between  affidarit  of  Uit 
and  declaration,  &c.,   G3];  b<.'tween  sumiDona  aDd  dulriDgai,  IM^  be- 
tween summons  and  declicatiou,    1U7,   IH;  between  judgment  and  Cu- 
catioD,  «D0;  between  the  iaaiie  and  deelatition.  &c.,  SOS.  1094;  bctirag 
tbc  writ  of  Error  and  the  record,  352 :  amenchnent  of,  at  Niri  Ptioa,  SH, 
Venditioni  enponis,  writ  of,  116:  on  apecial  capiu  ullagalnin,  >31. 
Vendor  and  purcbaaer,  i(e  "(looi/i  Mirf,"  "PiirchiujT;"  affiAaTtt  toboWmliail 
by,  on  ule  of  estate,  lS9i  paiticulara  of  delecta  oftitJe,  be.,  in  ictink] 
vendee  against  vendor,  1033, 
Venire,  2S0.     See  "Jury  Proceu." 
Venire  dc  na*o,  1 1DS,  324. 
Venue,  in  action  on  bail-bond.  Ml;  in  a  scL  &.,  gU;  in  aclioDi  agunA  alM- 

niea  anil  offlcera,  HIS:   in  actioni  againit  juaticea,  officer*,  Ac,  SIl 
Venue,  change  ot 

How,  and  in  wba(  caiea,  by  defendant.  OH. 

□n  tbc  common  affidavit.  036,  9iS. 

at  whnl  time  Applied  tor,  957. 

where  cause  of  action  aroae  in  aeveral  oountiet,  M7,  

peiaons  privileged  aa  to  venue,  SSB. 

on  apedal  groundB,  fiSt. 

in  local  action*,  SSO,  200. 

mla  not  t,  atay  of  proeeedingi,  9M. 
Into  what  counties,  S60. 
How  and  in  what  caaea  brought  back. 

on  an  undertaking,  9fll. 

what  materia)  evidence,  Ike.,  SSI. 

to  what  time  undertaking  refera,  S6S. 

when  broaghl  ba<A,  ftc,  without  an  nadertaklDg,  Mt, 
In  what  oaaea  changed  by  plaintiff;  M3. 
Verdict  generally. 
How  given,  188. 

jury  to  be  kept  together  without  meal  or  drink,  S8S. 

irtien  they  cannot  agree,  2S7. 

eaating  loU  for  their  verdict,  287. 

withdnwing  and  receiving  liirther  avidmoe,  S87. 

irregularity  to  be  atated  on  record,  IBS. 

juror  taken  ill,  388. 

calling  on  another  eaiue  irhcrs  jury  long  absent,  JS8. 

verdict,  when,  where,  and  how  delivered,  2S8. 

verdict  against  evidence,  ZSB. 

verdict  found  on  juror's  own  knowledge  of  cue,  3Sft. 
General  verdict,  3tS. 

where  it  must  be  on  all  the  isanea,  319. 

where  againat  all  the  defendanta,  8 1 5. 

where  on  aome  eoanu  only,  31S. 

on  diatiibutire  pleai,  116. 
Special  verdict,  310. 

haw  lyamed  and  aettled,  317. 

how  aet  down  for  irgument,  817. 

argument  of,  ,^18. 

eonetruclion  of,  318. 

■menduteiA  qI,  SIS. 
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Verdict  generally,  (continued), 

venire  de  novo,  on,  818. 
judgment,  &c.,  on,  318. 
damages  in  general,  820.    St§  "  Dawutgu.** 

Verdict  in  ejectment,  759,  775. 

Verdict  in  replevin,  807. 

Verdict  in  actions  against  executors,  875. 

Verdict  taken  subject  to  an  award,  1260  ;  award  of,  1242. 

Vexations  action,  staying  proceedings  in,  994 1  new  trial  not  granted  in,  1096. 

Viceoomes  non  misit  brere,  continuances  by,  abolished,  251. 

View,  how  and  in  what  cases,  256  ;  jury  on,  how  called  and  sworn,  267. 

Void  writ,  distinction  between  irregular  and  void  writ,  1049 ;  amendment  of, 
not  allowed,  1118;  purchaser  at  sale  under,  gaioa  so  title,  403 ;  part  of 
void  warrant  held  good,  691  ;  so  of  an  award,  1249;  execution  without  a 
sci.  fa.  sembie  not  void  but  voidable,  819. 

Voluntary  escape,  543.     See  " Escape" 

Voters  at  an  election  not  privileged  from  arrest,  466, 


W. 

Wager,  when  judge  not  bound  to  try  cause  pending  on,  265. 
Waiver  of  privilege,  by  attorney  or  ofScer  of  court,  446, 447. 
Waiver  of  irregularity,  &c.,in  aflBdavit  to  hold  to  bail,  1046;  in  writ,  fire, 
1046;  in  notice  of  bail,  1047  ;  in  appearanee,  1047 ;  in  declaration,  1046; 
of  demand  of  plea,  160  ;  of  irregular  plea,  &c.,  1048;  of  irregularity, 
&c.,  in  plea  in  abatement,  655 ;  in  issue,  not  agreeing  with  declaration, 
&c.,  1048;  in  notice  of  trial,    1048;  in  serrice  of  rule  nisi,  1190;   in 
judgment  by  attending  taxation,  1048;  of  supersedeas  by  prisoner,  1048; 
of  irregularity,  &c.,  in  attending  an  arbitrator,  1234;  a  nuttUy  cannot  be 
waived,  1049. 
Waiver  of  costs  to  obtain  speedy  execution,  334. 
Waiver  of  lien,  by  seizing  goods  in  execution,  432. 
Waiver  of  judgment  by  default,  703. 
Waiver  of  woman  in  outlawry,  927. 

Wales,  attornies,  &c.,  of  courts  of,  may  be  admitted  in  superior  courts,  42; 
directions  of  writs  to  sheriffs  in,  509;   in  what  cases  veniro  directed  to 
sheriff  of  adjoining  English  county,  201. 
Warden  of  Fleet,  13;  action  against,  for  escape,  &e.     Set  '*  ManikaL" 
Warning  on  writ  of  capias,  507. 
Warrant  to  sue  or  defend,  50  ;  entry  of  abolished,  50 ;  how  long  it  oontinues 

in  force,  53;    want  of,  aided  after  verdict,  1117  ;  amendment  of,  1117. 
Warrant  of  sheriff,  in  general,  15 ;  on  a  capias,  524;  when  to  be  made,  525;  on 
final  process,  how  made,  420;   shewing  of,  410  ;  not  to  be   executed 
unless  made  out,  410;  on  a  distringas,  129. 
Warrant  upon  an  attachment,  557. 
Warrant  of  attorney,  judgment  upon  a. 
What,  and  form  of,  &c,  682. 
when  given,  682. 
by  whom,  682. 

consideration  for,  682,  689  to  692. 
by  one  partner,  682. 
stamp  on,  682. 

defeazance  to  be  written  on  same  paper,  682. 
where  filed,  defeasance  as  to,  683,  692. 
clause  dispensing  with  8oi.iji.,  683. 
How  executed,  683. 
How  attested,  683. 

sut.  1  ft  2  Vict  C.110,  seeta.  9, 10,  as  to,  6841. 
K.  H.,  2  W.  4,  c.  72,  as  to,  684. 


When  onhTcd  lo  be  given  up  and  cancelled,  1589. 

ulirre  tliL  coiisiileralion  ia  illegal  or  ftaudulent,  68 

Irish  judgnienl.oao. 

where  nanuil  hai  been  forged  or  alteied,  690. 

where  given  by  an  infant,  690. 

by  ■  mirried  womui,  6BI, 

by  one  of  leTerml  executor*,  69t. 

by  alunabc,  691. 

where  anothei  teeurity  ia  giren,  691, 

vhere  good  in  part,  and  bad  in  pait,  691, 

applicalion,  by  whom  (o  be  made,  691. 

cDBis,  G92. 
In  »bat  cases  filed,  692. 
The  judgment  on,  693. 

when  to  be  signed,  69S. 

when  Icaic  ofeoiirt  or  judge  neceisuj  beforaugni 

application,  how  made,  6S3. 

affidavit  in  aupport  of,  SB4. 


afiidsTit  must  sheK  that  a  debt  eiiaU,  69fl. 
alien  enemy,  696. 

con'equencea  of  ligning  judgmeDt  wjthoot  Icare,  6: 
Judgmenl,  haw  aigned,  &c.,  697. 

reaaons  for  docksicing  jndgtnent  immediatBly,  337. 

fonn  of,  697. 

must  punuc  warrant,  697. 

effect  of  releaae  of  eTion,  697. 


WithdnwinfEftjuror,  385;  cotUon.SSS. 

WiLhdraving  pleas  not  allowed,  withODt  ]eara,  and  eonwqnenee  ot,  ISO;  ra< 
plication,  197;  in  replevin,  SOSi  wilhdnwing  pleu  by  eiaaatOT,  ftc,  8T3| 
Wilhdnwiiig  record,  266. 
Witness. 

In  an  action,  vrbal  necenac?.     Set  "  foufnn." 
On  nrit  of  inquiry,  117. 
SabpiBna  of,  232. 
Subpteni  duces  lecum,  S33. 

Habeas  corpug  ad  teatificuiduni,  wbere  witnen  in  coilody,  333. 
Privilege  from  arrest.  234. 

Peiialtvand  cooaequencea  of  not  obcjiDg  tnbpixDa,  S34. 
Expenses  of.  330. 
Tender,  and  remedy  for,  SST. 

Examination  of,  eu  interrogatories,  237.    Set  "  InltmgaltriM." 
Examination  of.  272. 
on  .oit  dire,  273. 

where  parties  defend  aeparalely,  272. 
wiluess  called  on  lubptena,  273. 
leading  questions,  273. 

time  for  objecting  to  competency  of  witness,  273. 
quCBtioDa  as  to  incompetency  from  interest,  273. 
questions  as  to.  from  crime,  274. 
questions  impeaching  his  character,  274. 
indorsing  name  of  interested  witness  on  record,  2T4. 
witness  must  only  speak  to  facts  within  his  own  knowledge,  376. 
opinion  admissible  on  questioni  of  science,  27S. 
contradicting  witnesses,  27fl. 
ordering  witnesses  out  of  court,  277. 
Croas-eMmination.  277. 
Re-eiaminalion,  277. 
Putting  off  trial  for  absence  of,  1061. 
New  trial  for  absence,  &c.  of,  1093. 
New  trial  for  peijury,  &c.  of,  1093. 
Witness  on  an  arbitration,  1225. 

Witness  to  assignment  of  bail-bond,  S0O ;  bail  cannot  be  a  witness  QOlil  bis 
name  be  struck   out  of  the  bail-piece,  634;  may  be  atruck  out,  634; 
becoming  interested  need  not  be  called,  227. 
Women,  see  "  Baron  and  Feme:"  cannot  serve  in  general  on  juries,  303  [ 

seizure  of  goods  of,  when  cohabiting  with  defendant,  430. 
Worcester,  direction  of  writs  to,  SOS. 
Work  and  labour,  affidavit  to  hold  to  bail  for,  487. 
Writ 

OlEcer  must  indorae  on,  (he  lime  of  filing  it,  S51. 
Blank  writs  not  to  be  sealed,  &c.,  13. 
Sheriff  not  to  execute  writ  until  delivered,  15. 
Return  of  by  sberifr,&c,  15,  £47. 
Rule  or  order  to  return,  547. 
Attachment  for  not  returning.  556. 
Proof  by,  217. 

Calling  on  opposite  party  to  admit,  212. 
Writ  of  capias,  on  mesne  process,  506. 

Writ  at  capias  ad  satisbciendam,  448.     Stt  "  Ca^at  ad  SatUfarUMdwm." 
Writ  of  capias  in  witbsmam,  794.  H09. 

Writ  of  distringas  on  mesne  process,  124,    Set  "  Diitriittat,  Writ  ^." 
Writ  of  error,  345.     Set"Envr,  Writif." 
Writ  of  eiigi  facias,  92S. 

Writ  of  inquiry,  generally,  107.     See  "  Inq^Wf,  Writ  if." 
Writ  of  posaesiion,  in  ejecEmCDt,  764. 
Writ  of  privilege,  468. 
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Wril  de  propnetite  probandfi,  TSS. 

Wril  of  proutiion,  fi28. 

Weil  of  replegUri  fadis,  7B2. 

Wril  de  rftoino  h«l»ndo,  800,  S0<. 

Writofieconddcliveruice.  SOO,  800. 

WritofBummontL,  102.     See  "  SumaaHt,  WrUaf.- 

Writofvendilioni  exponas,  138:  inDatUwTj,  931.    Set  "  remdUu 

Wril  of  Tenite  ficiai  junHorBS,  a<fl. 

Writingi,  not  under  »al,  how  proved,  Stc,  2iii  wb*t  seUable 


1 


Year,  lee  "  Timei"  coroputilion  of,  93 ;  sfGdiril  to  bald  lo  bail  onl;  in  fam 
for,  fST  :  other  it^diviii  good  (bough  ridtc  Ibm  •  yen  old,  1218:  Malt- 
meDt  of,  in  capiat.  5U7;  in  writ  of  auniraoDa,  108:  tiol  neccuvjia 
judge's  luniraoni,  1199;  plunlifi'  muit  declare  in.  137;  auing  ootaecD. 
doD  in,  SBO,  420, 1«4,  iiO;  scire  facial lo  rcviTe  judgment  aflet,  BIT. 

Yeamcn  of  guard,  &c.,  when  priyitEgec)  rrom  arrest,  404. 

Yotit,  direction  of  wrila  to,  309;  registry  of  judgment  to  bind  lands  in,  341. 
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